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INTERSTATE  COMMERCE  COMMISSION 

REPORTS. 

No.  10393. 

PITTSBURGH,  ALLEGHENY  &  McKEES  ROCKS 

RAHJIOAD  COMPANY 

V. 

DIRECTOR  GENERAL,  PENNSYLVANIA  COMPANY,  ET  AL. 


Submitted  October  17,  1919.    Decided  February  IS,  1920. 


Pittsburgh,  Allegheny  &  McKees  Rocks  Railroad  Ck>mpany  found  to  be  a 
common  carrier  which  may  lawfully  participate  in  Joint  rates  with  other 
common  carriers  or  have  its  charges  on  interstate  shipments  absorbed  under 
proper  tariff  provision  by  the  roads  having  the  line  haul.  Its  compensa- 
tion should  not  be  more  than  is  reasonable. 

Luther  M.  Walter^  John.  8.  Burchmore^  W.  W.  Collin^  jr.^  and 
Newel  Z>.  BeVnap  for  complainant. 

George  Stuart  Patterson^  James  StUhoellj  A.  P.  Uumburg^  and 
C.  J.  Rixey^  jr.^  for  Director  General  of  Railroads. 

George  Stuart  Patterson  for  Pennsylvania  Railroad  Company; 
and  Frank  M.  Svxicker  for  Pittsburgh  &  West  Virginia  Railway 
Company. 

Report  of  the  Commission. 
Division  1,  Commissioners  McChord,  Meyer,  Danieub,  and  Woollet. 

By  complaint  filed  on  January  3,  1919,  the  Pittsburgh,  Allegheny 
&  McKees  Rocks  Railroad  Company  alleges  in  substance  that  it  is  » 
common  carrier  operating  a  terminal  railway  in  the  Pittsburgh  dis- 
trict of  Pennsylvania  connecting  with  the  lines  of  certain  defendants; 
that  for  the  transportation  of  freight  in  interstate  commerce  to  or 
from  points  in  the  Pittsburgh  district,  including  points  or  industries 
on  complainant's  line,  defendants  and  their  connections  apply  and 
charge  a  common  or  group  rate;  and  that  the  compensation  accorded 
to  complainant  by  defendants  out  of  the  through  rates  is  not  and 
has  not  been  adequate.  Violations  of  section  1,  3,  and  6  of  the  act 
to  regulate  commerce  are  alleged  in  general  terms.  Complainant 
prays  that  defendants  be  required  to  accord  to  it  out  of  the  Pitts- 
burgh district  rates  on  interstate  shipments  to  and  from  points 
and  industries  on  its  line  a  reasonable  division  or  allowance  for  the 
services  performed  by  it;  and  that  they  be  required  to  pay  to  com- 
plainant as  reparation  the  difference  between  the  division  or  allow- 
ance actually  paid  to  it  since  May  1,  1916|  and  the  amount  which 
the  Commission  may  find  reasonable. 
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but  a  plant  facilitjr,  ah(L%  ^diitied  to  no  t:e}le|. 


The  salient  facts  regarding  coA^ainant  may  be  summarized  as  fol- 
lows: It  is  a  consolidated*'of  meErg:ed*Corfit)any,  organized  September 
25, 1899,  under  the  laws  of  PeEHsytVgnlli,  the  merged  companies  being 
the  North  Shore  Terminal  Riiilroad  'Company,  Pittsburgh  &  Alle- 
ghenj^Piiiirpad  C'pax^aiiy,  and  MqKees  Rocks  Bailrpad  Comrpwiiy,  all 
chartered  under  the  Ja(w^  9:^ . Ppi^n^Jiyanda  as-common  carriers;  was 
adjudged  a  common  carrier  by  the  Allegheny  County  Court  in  the 
^^r^  lOf^'^vUAn  ta^  ^itigatioB^  thi&  holding  Imng  sustained  by  the 
Supremia  Court  of  Pennsylvaniaj^ complies  with  federal  and  stiate 
requirements  applicable  to  coflpmoa.  carriers.;  jnaintaij^  an  inde- 
pendent organization  of  169  emplpyees  for  performing  its  work; 
lowiks^it^  right  of  way>  oskd  a  number  of  buildingS)  including  its'offiQe 
"tthd  rbpair  shop ;  assesses  tariff  charges  on  all  cars  handled^  including 
"Gemun^e  in  accordance  with  the  national  car-demurrage  rules; 
pays  its  trainmen  in  accordance  with  the  standards  set  for  railroads 
under  federal  control j  issues  no  bills  of  lading;  and  handles  neither 
iliail' nor  express.  It  is  an  associate  member  of  the  American  Hail- 
road  Association  and  has  membership  in  the  Car  Builders'  Associa- 
tion and  the  Bureau  of  Explosives.  On  April  1,  1904,  it  became  a 
member  of  the  per  diem  rules  agreement,  but  in  August,  1905,  one  of 
its  two  rail  divisions  was  eliminated  from  the  agreement  and  on 
yebriiary  19, 1914,  the  other  was  suspeiided  by  the  trunk  lines  pend- 
ing determination   of  its  status  by  the  commission. 

It  was  testified  that  complainant  was  under  federal  control  until 
•  July  11,'  191%  when  it  was  advised  by  the  United  States  Eailroad 
Administration  that  it  had  been  rriinquished» 

i;    The  investment  in  poad  is  said  to  be  $538,284.43.    This  is  the  book 
value  of  the  property  as  of  December  31,  1918.    The  annual  report 
ef  the  carrier  for  1918  states  its  total  corporate  surplus  foir  the  year 
'.as  $76^10.19,  railway  operating  income  as  $48,292.57,  and  its  net  in- 
come 9s  $26,94L56.    No  dividends  were  declared  during  the  year. 
'The  total  stock  is  $96,000  md  the  funded  debt  unmatured  is  $427,080. 
!     Complaijaant  has  three  divisions,  the  McKees  Rocks,  the  AUe- 
r^eiiy,  and  the  river  division*  ,  The  first  and  second  are  at  McKees 
}3ocks  und  Allegheny,  Pa.,  respectively,  on  opposite  banks  of  the 
}  Ohio  Biver  and  have  no  physical  connection.    The  mileage  is : 
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;  /AppM»n(lji  only  tnack  owned.by  coipplftjn^i^  «ae  woluded,  jjp'thia 

to  the  Pitt^ui^h  &  LaJte  Sria  B{ulro4d:QDinipftnyr^3in^E:caEed 
itfeA  Ifa^:Elha,M.J^cKe^:Books  aadbas  trac^Hg^.^gJits  oyacrpor- 
twQs  ol'UtB  trafk'Of  the,  Bf^tuaora  ilf .  Pliio  ,Baj^oad:,Ccwpi^ff  .at 
^U^banjT  including  tracks  UadiDg.  to' U^  Kdith  iFuiTifCQ.ott;!^ 
.Upirtod  States. $t«eL  CoiTporjatMtp.    ^  ,..|  -  '     ,.  ,:    -:  '       . 

.TJw  flfwtiog.^uipment.of  the  rirer  diTiBi^on  consists  d£,«  ^an^- 
boat,  whari  boat£,,flnd  several  ;b«j-g&s.  The  steamer  i£iopeiated,oi) 
regulai; . sobedule  between  Allegheny,, McKees  Socks, , and' BellBvu^, 
-Pa.,  and.  is  used  by  the  public,  carrying  ,90me  230,000  paseeug^ij^  a 
^ear  under,  published,  tariff.  I.icss-ithait-carlQad  ireight  is  .also  cac- 
ried,  the  aggcegate  duping,  the  years  1913  to  1917,.  inclusive,,  ^'l^^K 
about  1,873  tons.    This  service  is  not  in  controversy  ajid  .will  iiqt  pe 


plaioant  for  delivery  cars  consigned  to  the  Hine  Chimney  Company, 
Davis-Smith  Compact,  apt}  tbQ  DraTQ,C!9ntr»(;tju«  Cl9t«pai»y«-!Xbo 
loKtiandof  the  last  three  companies  is  not  disclosed. 
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4  INTERSTATE  GOMBiERCE  COMMISSION  REPORTS. 

Complainant  has  a  team  track  at  McKees  Bocks  and  one  at  Al- 
legheny. A  map  made  an  exhibit  indicates  that  both  are  adjacent 
to  public  highways,  but  the  extent  of  their  use  is  not  shown. 

There  is  some  evidence  concerning  fences  surrounding  the  plants 
of  the  car  company  and  a  large  part  of  complainant's  tracks.  Evi- 
dence on  this  subject  is  material  only  in  so  far  as  it  bears  upon  the 
good  faith  of  the  offer  to  carry  for  the  public  and  the  ability  of  the 
public  to  accept  such  offer.  No  evidence  of  failure  to  perform  its 
duties  has  been  introduced,  and  it  is  testified  by  complainant's  su- 
perintendent that  the  protection  afforded  by  the  fences  adds  to  safety 
in  operation,  that  complainant  has  never  refused  to  carry  freight  for 
the  public,  and  that  the  fences  which  inclose  some  of  its  tracks  do  not 
in  any  manner  "  impede  its  services  or  prevent  it  from  performing 
its  functions  as  a  railroad.'* 

The  movements  of  cars  in  interchange,  interplant,  and  intraplant 
hauls  are  traced  in  detail  by  witnesses,  but  for  the  purposes  of  this 
report  it  is  sufficient  to  describe  the  switching  service  performed  by 
complainant  as  follows:  (a)  between  interchange  points  with  trunk 
lines  and  points  in  the  plant  of  the  car  company  or  its  subsidiaries; 
(b)  between  such  interchange  points  and  the  points  at  which  cars 
are  delivered  to  or  received  from  independent  industries  or  their  in- 
dustrial railroads;  (c)  hauling  coal  from  tracks  by  the  water  front 
at  Allegheny,  where  it  is  loaded  into  the  cars  from  boats,  to  the 
Pittsburgh  Forge  &  Iron  Company;  (d)  between  different  plants 
served  by  complainant,  as  from  the  Schoen  plant  to  a  point  within 
the  car  company's  plant;  and  (e)  between  two  points  in  the  same 
plant 

In  connection  with  (c)  it  was  stated  that  the  complainant  some- 
times takes  the  cars  into  the  plant  of  the  Pittsburgh  Forge  &  Iron 
Company  and  spots  them,  and  at  others  turns  them  over  to  the  in- 
dustrial railroad  of  that  company,  the  Pennsylvania  Western  & 
Ohio  River  Connecting  Bailroad.  In  neither  case  is  any  division 
accorded  that  industrial  line  or  allowance  made  to  the  industry,  com- 
plainant deeming  its  compensation  too  small  to  divide. 

Subdivisions  (d)  and  (e)  cover  traffic  moving  wholly  within  the 
state  of  Pennsylvania.  A  separate  charge  is  made  for  each  such 
movement  and,  in  the  absence  of  any  unjust  discrimination  or  undue 
prejudice  against  interstate  commerce  or  shippers,  they  need  not  be 
considered  by  this  Commission.  This  proceeding  has  to  do  primarily 
with  the  interchange  service,  concerning  which  it  was  said  by  one 
of  complainant's  witnesses : 

In  interchange  movement  we  pick  up  cars  at  point  of  interchange  in  train 
lots,  bring  them  into  our  yard,  classify  them  and  in  some  instances  weigh  them 
before  dassifying  them  and  then  take  those  cars  from  the  classification  yard 
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to  the  point  of  spotting.  When  the  car  Is  made  empty  it  is  pulled  from  the  un- 
loading point  either  to  a  point  for  reloading  or  sent  out  to  the  trunlc  line  con- 
nection. 

Complainant  submits  the  following  tabulation  of  interchange 
traffic  for  the  years  1917  and  1918 : 


Can. 

Tons. 

Per  cent  tons. 

1017 

1918 

1917 

1918 

1917 

1918 

LOADKD  CABS. 

Intwobanfls  Aoeoont  PreMed  8t«el  Cw  Co.,  McKms 

Rocks a 

17,374 
6,339 
4,231 

16,  n2 
4,816 
1,907 

688,915 
197,781 
202,910 

690,880 

194,416 

87,804 

63.28 
18.15 
18.63 

n.02 

IntfltciMiifeAoeoimt8ameeomiMuiy,AI]eglMny 

19.96 
9.00 

Total .*. 

26,934 

88,985 

8,609 
1,851 

1,069,606973,750 

100.00 

100.00 

mew  CABS. 

Interchange  account  Pressed  Steel  Car  Co.,  McKees 
Rooks X 

6,741 
4,610 

147,978 
100,111 

78,886 
42,509 

69.66 
40.35 

64.82 

Interchange  account  same  company,  Allegheny 

35.18 

Total 

11,351 

5,460 

248,069 

120,845 

100.00 

100.00 

The  figures  for  the  car  company  include  those  for  its  subsidiaries. 
Another  exhibit  introduced  by  complainant  shows  that  the  tonnage 
and  number  of  cars  handled  for  the  Carnegie  Steel  Company  in  1917 
and  1918  were  the  same  as  the  figures  for  those  years  shown  in  the 
foregoing  table  as  "  Interchange  account  all  other  industries."  This 
would  indicate  that  during  those  years  the  only  independent  in- 
dustry served  in  interchange  service  was  the  Schoen  plant,  apparently 
ignoring  44  loaded  cars  consigned  to  the  Iline  Chimney  Company 
and  others  mentioned  by  a  witness  for  defendants. 

About  200  carloads  of  coal  which  moved  to  Allegheny  by  water 
were  handled  in  1918  for  the  Pittsburgh  Forge  &  Iron  Company. 

Much  of  the  record  is  devoted  to  a  detailed  recital  of  the  negotia- 
tions for  payment  to  complainant  of  a  portion  of  the  Pittsburgh  dis- 
trict rates  on  interstate  shipments  in  connection  with  which  it  per- 
formed a  switching  service.  The  outstanding  features  are  that  the 
trunk  lines  have  not  been  willing  to  recognize  complainant  as  a  com- 
mon carrier  and  that  the  latter  has  never  been  satisfied  with  the 
compensation  accorded  it. 

The  Wabash-Pittsburgh  Terminal  Railway  was  the  first  road  to 
absorb  complainant's  charges,  the  absorption  becoming  effective  on 
June  1,  1909.  Its  action  was  followed  by  the  Buffalo,  Rochester  & 
Pittsburgh.  The  absorption  was  generally  $2.50  per  car  but  dif- 
ferent amounts  were  absorbed  on  some  commodities,  as  $1.60  per 
car  on  sand  and  $2  on  coal.  These  absorptions  were  canceled  after 
the  Commission  made  its  report  in  the  Industrial  RaSt/ways  Caae^ 
29  L  C.  C,  212,  decided  January  20, 1914. 
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6'  nrrfiiisi^ATi  coMkfeRiB' coMMissioir  itEPORTS.'* 

Effective  May  8,'  1916,  the  trtAt  Jinek  fllfed  tariffs  prdviding '  fbif ' 
the  absorption  oui  of  the  current  McKees  Tlocks  rate  of  complain,- 
ant's  charges  ,to  the  extent  of  4.27,  cents  per  ton,  net  or  gross  as 
rated,"  on  ciarload-'revenue  shipment  That  of  the  Late  Erie  is 
typical  and  the  pertinent  provisions  ai^e  set  forth  in  the  margin.* 
This  latter  tariff  was  canceled  and  sup»erseded,  effective  Jnne  15, 1916, 
by  one  containing  the  ^ame  rules  except  that  the  absorption  was  made 
50  ,cpnt$  per  car  on.  new  cars  f^nd  25  cents  on  cars  repaired,  or  to  be 
repaired.  Similar  changes  were  made  by  the  other  trunk  lines- 
except  the  I  Buffalo,  Roche^er  &  Pittsburgh  and  the  Bessemer  & 
hsL^e  Erie.;  With  a  few, minor  changes  these  provisions  are  ito' 
effect  to-da^.  : 

Complainant  has  stcadUy  contended  that  the  absorption  of  4.27 
cents  is  not  compensatory  and  has  sought  to  have,  it  increased. 
Negotiationjs  were  had  with  representatives  of  the  trunk  lines  and, 
latfet  with  officials  of  thei  UWted  States  Railroad  Administration., 
No  portiqp  of  the  increase  in  rates  under  General  Order  No.  28  of 
the  Director  General  accrued  to  complainant. 

At  various  times  the  trunk  lines  have  offered  to  perform  the 
switching  and  spotting  service  now  done  by  complainant,  and  this 
offer  was  renewed,  at  the  hearing.  The  offer  never  progressed ,  to 
the  stage  where  thie  trunk  lines  performed  the  work,  although  it.  is 
testified  for  complainant  that  no  obstacles  were  placed  in  their  way. 
There  seems  to  "be  no  unanimity  of  opinion  as  tp  the  ability  of  the 
trunk  lines  to  perform  air  of  the*  work  now  done  by  complainant,  or 
as  to  the  cost  to  th^  trunk  lines.  Apparently  there  would  Ibe, inter- 
ference unless  the  switching,  including  the  interplant,  was  under  one 
control,  but  the^  trunk  lines  have  made  no  arrangements  for  a  unified 
control.  Oomplaiiiant^s  superintendent  testified  that  the  inter- 
change and  ^potting  service  could  be  performed  by  ihe  trunk  lines, 
the  rest  of  the  work  being  done  by  complainant,  but, that  It  would  be. 
more  expensive  than  the  present  method  and  unsatisfactory  to  every 
one  concerned.  In  1916  a  committee  representing  the  truiik  line^. 
estimated  that  the  cost  of  the  service  would  be  4.27  cents  per  top.  if* 
performed  by  complainant  and  about  6  cents  per  ton  i^  ijone  by  the 


•  i  « 


>  On  all  carload  revenue  shipments,  foar  and  twenty-seiw  kvtidrctftliB  ^tit^  tf^U-  p^ 
ton,  net  or  grosa  as  rated,  goyemed  by  the  same  miBim«m  weighty  rnles  and  jregnlfuHpna 
as  a^pty  to  the  tfa^<igfa  rdte,  will  be"  allowed  id  the  Pittsburgh,  Allegheny  k  BlcKe^ 
^9C^9  ifi^lTOtxX  CovFlusF  ovii  o^  ith0  pmsrvnt  M^See*  RfdnJ  Pa^  sate.. 

.On  cars ■  containing  ten  .thousand  (10,000)  pounds  or  more  of  less  carjofid  4^irem^| 
fWiglit;  fOMT  Irtfd  -twenfy-^dveii  hundredths  (i.^D  c^nts  pkr  ton,  net  or'  gross  as  rated/ 
wtti  ^\e  |iUow«}  "to'PH^  Fdbktstmrgh,  Ailei^eBy  Jb  McKees  Spelia  RailtoaA  ComoAny  ont  oi 
the  current  McKees  Rocks.  Pa.,  rate  The  minimum  allow^qe  to  the  Pittshargb,  AUe* 
ghentr  ft  MckeesBocKs  Railroad  Compft&y  on  cars  containing  lesSs  tiian  carload  shipments' 
^niU  ])t  cD«p«te«  ^  tiMiii  of  ^/lOOlta. . 

Any  charge  of  tbf  Pittsburgh,  Allegheny  ^  McKees  RodfB  BaUroad  Company  in'^ce«i« 
at  the  allowances  lUilbed  ab6Te  wU^be  in  additloti  t*  the  <!ilrrent  llcKees  Rocks.  P%.,  i^ite.' 

•  flTldc. 


tMnklines.  In  view  of  the  condiisioii' liercinafter  nubehfid  negaf dn 
ing  GoittpUii^aiit^s  status,  it  can  not  be  held,  in  the  Abeenoe iof  oomK 
pliiinant'd  'asseirt,  ihttt  it  is  optionftl  inlh  the  trunk  lines  to  -pvabmo) 
tkm  knrice'or  ha^  it  do&e  by  complainant. 

'  An  anomalous  situation  exists  witin  respect  to  intestate  traffi^t 
moving  ov^  eozAplainant's  line  between  the  SQhoed  plant  and^the^ 
interchange  with  the  Chartiers  railroads  Prior  to  January.  L,  )fipL7,t 
the  C&artiers  railroad  reached  that  plant  over  tracks  laid  by  fhiet 
Carnegie  Steel  Ootnpany'on  land  leased  by  it.  The  lease  expiredf 
and  <m  December  31,  1M6,  the  connection  was  broken.  In  order  tw 
continue  its  service  to  and  from  tiid  Schoen  plknt,  the  Gfairtiera 
railroad  entered  into  a  contract  with  Complainant  whereby  thn  latleD 
agreed  to  act  as  its  agent  in  performing  this  interchange 'sarvi^e.- 
The  oompensation  under  the  contract  *wa$  4.27-  cents  jper  ton,  net  'dr 
gross  as  rated,  subject  to  revision  by-agreement  of  tke>  parties;  and' 
the  duration  was  for  one  year,  or  until  terminated  upon  $i±  mimUbs^. 
notice*  * 

No  readjustment  oi  compensation  was  made  and  the  oontratet  was. 
ended  by  complainant  December  31,'  1917,  upon  the  reqidred  nbticbc^ 
For  a  short  time  the  Ohartiers  raihroad  turned  <»v^  <)o  the  Laiie  Eri^ 
cars  consigned  to  the  Schoen  plant,  but  oongestion  <inithe  yardj^  «f  ihe) 
latter  carrier  mode  die  service  unsatisfactory.  On  or  abdat  r  Bdbru^f 
ary  7,  1918,  at  the  soUcitatiofn  of  the  Carnegie  Steel  CSompaiiy»nandr 
the  chairman  of  the  Pitt^rgh  operating-  committee,  and  upon:  as^-t 
snrances  from  the  latter  that  it*  would  be  fairly  compensated,  cbtii- 
pjainant  resumed  the  service.  Endeav^  ta  agree  upon  thie  liuioiintr 
of  ib^  absorption  met  with  little  success.  Compliaikiant  sabinitted  io' 
an  accounting  committee  appointed  to  investigate  the-  thiitter,  figures 
indicating  a  cost  of  over  10  cents  per  ton.  The  conribiitee  (rAomJ 
mended  that  5.5  ctats  per  ton  be  allowed,  u$ing  the'  sd-caHed.  ptatit' 
facility  basis^  althoilgh  there  wiis  nd«ffifiatioii  between  a^hiplafaiMit 
and  the  CSamegie  Steel  Coinpii^.  This  ambiftit  watf  rejected  •  b$i 
complainant  and  an  arintratiDn  committee  was  afppointed  whicb 
agf^  npotf  a  figure  of  7M  cents  per  Iboh.  •  ^As.fchi^SdibeD  pUmt 
does  ite  own  spotting,: the  trank  line  xepreseirtaitive'  latere  insisteS 
upon  a  deduction  oi  1.5  c^ts  to  be  paid  to  the  Schoen  plant  for  perJ 
forming'  tiiat  service^    Omiplainaait  finally  atooepted  &46*ceMa''{)er 

torn  ';    ..  •  *       '    fti   ■» 

It  was  agreed  that  thero  should  be  tariff  authority  for  this  flb^tfrfii 
tion,  but  none  was  published,  the  interested  trunk  lines  treating  it  as 
an  *^  operating  matter.''  Complainant's  tariff  provides  a  charge  of 
10  cents  per  ton,  net  or  gross,  as  rated,  on  this  interstate  traffic  to  and 
from  the  Schoen  plant,  and  the  absorption  tariff  provides  for  an  ab^ 
flovption  of  4.27  cents  out  of  the  current  McKeesIlocks  rate,- which 
U7i.C,a  - 
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is  the  Pittsburgh  district  rate,  any  excess  to  be  paid  by  the  shipper 
in  addition  to  the  district  rate.  In  practice  complainant  bills  the 
Chartiers  railroad  for  the  full  amount  of  its  charge,  10  cents  per  ton, 
and  receives  payment  at  the  rate  of  6.45  cents  per  ton.  At  the  time 
the  agreement  was  made  it  was  conceded  to  be  unfair  to  charge  the 
Carnegie  Steel  Company  more  than  the  district  rate  paid  by  other 
shippers.  Defendants'  witness  who  testified  regarding  this  situa- 
tion expressed  the  view  that  imder  private  operation  it  would  have 
been  unlawful  and  would  not  have  been  allowed  to  continue.  It  is 
not  explained  how  federal  control  warrants  a  departure  from  the 
published  rates.  If  settlement  has  been  made  on  the  basis  of  the 
Pittsburgh  district  rates,  the  legal  charges  have  not  been  paid  or 
collected. 

The  figure  of  4.27  cents  per  ton,  adopted  by  the  trunk  lines  as  the 
cost  of  complainant's  services  in  1916,  and  used  as  the  basis  for  the 
published  absorption,  was  originally  proposed  by  an  operating  com- 
mittee appointed  by  the  trunk  lines,  and  was  later  accepted  by  an 
accounting  committee  appointed  by  the  trunk  lines  to  detennine 
whether  certain  industrial  roads  were  common  carriers  or  plant 
facilities  and  report  to  a  traffic  committee  the  cost  of  service.  De- 
ciding factors  in  passing  upon  the  status  of  a  road  were  the  num- 
ber of  industries  served  and  the  proportion  of  traffic  handled  for 
the  controlling  or  affiliated  industry.  Complainant  was  deemed  by 
the  accounting  committee  to  be  a  plant  facility. 

The  formula  upon  which  costs  to  a  common  carrier  were  com- 
puted included  a  number  of  items  eliminated  from  the  plant- facility 
basis  and  resulted  in  a  materially  higher  figure  than  the  latter. 

For  complainant  it  was  testified  that  the  figure  of  4.27  cents  was 
based  on  all  tonnage,  including  new  cars  which  average  22  tons  in 
weight.  At  4.27  cents  per  ton  the  estimated  cost  of  moving  these 
would  be  98.94  cents,  but  the  absorption,  except  in  the  case  of  the 
Buffalo,  Rochester  &  Pittsburgh  and  the  Bessemer  &  Lake  Erie,  is 
50  cents  on  new  cars  and  25  cents  on  cars  repaired  or  to  be  repaired. 

A  member  of  the  trunk  lines'  accounting  committee  testified  that 
if  he  were  determining  the  present  cost  on  the  plant-facility  basis, 
he  would  increase  the  earlier  estimate  by  from  70  to  75  per  cent 

Complainant  introduced  statements  lowing  the  cost  of  service 
and  interest  on  the  investment  at  5  per  cent  for  the  years  1915  to 
1918,  inclusive.    The  figures  in  cents  per  ton  are : 


1015 

1010 

1017 

1018 

OOBt. 

6.22 
1.78 

6.50 
1.17 

0.037 
1.662 

13 

lBtcn«t<^tnTffitiiMnt .,    ..xx.x.....    ..., 

1  88 

Totel 

8.00 

7.70 

10.080 

14  88 
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Subsequent  to  the  hearing  complainant  was  requested  to  explain 
why  the  data  as  to  cost  of  service  purported  to  show  a  separation  be- 
tween the  cost  of  interchange  service  and  intermill  service  on  the 
engme^hour  basis  when  it  appeared  that  the  apportionment  was  on 
a  tonnage  basis.     On  May  27, 1919,  counsel  for  complainant  replied : 

It  is  not  possible  from  the  records  to  segregate  the  engine  time  as  between 
interchange  service  and  interplant  or  intraplant  service  •  *  •  ;  If  the 
Commission  can  not  accept  onr  testimony  as  sufficient  to  establish  the  cost 
figures  for  which  we  contend,  and  is  therefore  unwlUing  to  fix  divisions  of  a 
reasonable  amount,  we  ask  that  its  decision  shaU  not  for  that  reason  be  with- 
held pending  further  hearings  or  investlgationa  AU  that  we  ask  in  that  event 
is  a  formal  adjudication  of  the  status  and  rights  of  this  company    •    *    *. 

McChobd,  Conmnssioner: 

The  above  is  the  statement  of  facts  prepared  by  the  examiner, 
which  we  find  to  be  substantially  correct. 

Under  these  facts  we  are  of  opinion  and  find  that  complainant 
is  a  common  carrier,  and  that  as  such  it  may  lawfully  participate 
in  joint  rates  with  other  common  carriers  or  have  its  charges  on 
interstate  shipments  absorbed  under  proper  tariff  provision  by  the 
roads  having  the  line  haul.  Its  compensation,  whether  in  the  form 
of  divisions  of  the  through  rates  or  of  switching  absorptions  must  not 
be  more  than  is  reasonable  and  a  specific  and  complete  statement 
of  the  basis  agreed  upon  must  be  filed  with  us  immediately  upon  its 
adoption. 

Complainant's  cost  figures  indicate  no  attempt  to  segregate  items 
of  expense  wholly  chargeable  to  either  interchange  or  intermill  work, 
or  any  effort  to  differentiate  between  the  cost  of  hauling  carload 
freight  and  new  cars.  The  "  investment "  is  the  book  cost.  Accrued 
depreciation  has  been  deducted  from  investment  in  locomotives  and 
cars,  but  investment  in  road  is  original  cost. 

We  find  that  the  estimated  cost  of  4.27  cents  per  ton  was  made  on 
the  erroneous  assumption  that  complainant  is  merely  a  plant  facility 
and  excludes  items  of  expense  which  may  properly  be  considered; 
and  that  the  present  cost  of  service  is  materially  in  excess  of  4.27  cents 
per  ton  on  any  basis. 

The  record  does  not  show  the  value  of  the  property  devoted  in 
whole  or  in  part  to  the  public  use  as  distinguished  from  that  devoted 
in  whole  or  in  part  to  the  intraplant  work;  or,  as  to  the  former,  make 
any  allocation  of  expenses  between  interstate  and  intrastate  com- 
merce. No  finding  can  be  made  as  to  the  maximum  division  or 
absorption  which  may  properly  be  accorded  complainant  out  of  the 
Pittsburgh  district  rates  on  interstate  shipments  hereafter  made, 
and  the  same  may  be  said  regarding  past  shipments. 
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lAfi  no  biisis  fotmnf  award  of  pepaintian  to  oomplakkaiit  i$  dibwh, 
it  is  nnoecessary  to  diseuss  the  Commission^  jnrisdietioii  to  make 
sn^  an  award.  ^      .■•.(•.., 

An- order  dismissing  the  comphiint  in  so  far  as  it  retates  to  the ' 
question  ol  reparation  will  be  entered.  /     .  i     i 


■  '      ■     •! 


:WoDLLE7,  Oommtasioner^  dissents. 


I.  •. 
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No.  9492.* 
HELENA  TRAFFIC  BUREAU 


V. 


ST.  LOUIS,  IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATIONS  Nos. 
699, 199, 1606,  2048,  2045, 2060,  2188,  4218,  4219,  4220,  ahd  4944. 


Submitted  October  1,  l!fl9.    Decided  February  11,  1920. 


Bates  from  St.  ]x>ttis.  Mfi^  ^d  points  In  8o>caU«<)  (l«flned  terrUojrle^  the  rates 
from  wblcb  base  on  St.  Louis  to  Helena,  Ari<.,  found  to  be  unduly  preju- 

I 

(liclal  to  Helena  and  unduly  preferential  of  Memphis,  Tenn.     Konpreju- 
'    dlcial  basis  of  rates  prescribed  for  the  future. 

]lf.  W.  Martin  for  complainant. 

W.  M.  Taylor  for  iPine  Bluff  Traffic  Bureau ;  and  ff.  M.  Gregory 
and  Gregory  <&  Beah  for  Wynne  Wholesale  Grocery  Company  and 
Forrest  City  Qroc<jry  Company,  interveners. 

Charles  D.  Drayton  for  Illinois  Central  Railroad  Company,  Tazoo 
&  Mississippi  Valley. Kailroad  Company,  Nashville,  Chattanooga  & 
St.  Louis  Rkilway,  and  Southern  Railway  Company;  E.  0.  Turner 
for  Yazoo  &  Mississippi  Valley  Railroad  Company  and  Illinois 
Central  Railfoad  Company;  Fred  G.  Wright  for  St  Louis,  Iron 
Mountain  &  Southern  Railway  Company  and  its  receiver;  and  E\  Vy 
Sides  for  Chicago,  Rock  tsland  &  Pacific  Railway  Company  and  its 
re<ieiver. 

A.  P.  Humbwrg,  E.  C.  Turner,  E.  A.  Smithy  H.  G.  Berbely  F.  G. 
Wrigktj  W.  F.  Dickinson,  W.  F,  Bughes,  James  M.  Chaney^  and 
/?.  W altori  liioote  for  aH  defendants. 


■ ..» ' 


^  Tbt9  report  also  embnioes  No.  10032*  lUlena  Traffic  BureAii  v.  AtchUon,  Tbpeka  A 
Santa  Te  Railway  Company,  Director  Oonrrni,  et  nl. ;  also  Portions  of  Fourth  Section 
ApfU<Satfons  Noai  799,  16Kv  IMT4  IflOS,  1»01».  20i^  4218,  4210,  and  4220. 
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Report  op  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Attchison. 

Meyer,  CoTn/ndaaioner: 

A  proposed  report  in  this  proceeding  was  served  upon  the  parties, 
and  exceptions  were  filed  by  the  complainant. 

The  complainant  is  a  mutual  association  of  shippers  and  receivers 
of  freight  at  Helena,  Ark. 

In  No.  9492  complainant  brings  in  issue  defendants'  carload  rates  on 
flour  and  certain  other  commodities  to  Helena,  Ark.,  from  St,  Louis, 
Mo.,  Thebes,  Granite  City,  Peoria,  and  Chicago,  HI.,  and  Milwaukee, 
Wis.,  and  points  taking  the  same  rates,  alleging  that  those  rates  are 
unreasonable,  unjustly  discriminatory,  imduly  prejudicial  to  Helena 
and  unduly  preferential  of  Memphis,  Term.,  Little  Rock  and  Pine 
Bluff,  Ark.,  and  other  near-by  jobbing  points. 

The  complaint  of  No.  10032  involves  the  class  rates  to  Helena  from 
points  in  New  York,  Pennsylvania,  Ohio,  Kentucky,  Michigan, 
Indiana,  Illinois,  Wisconsin,  Minnesota,  Iowa,  Nebraska,  Kansas, 
and  Missouri,  By  amendment  to  the  original  complaint  class  rates 
from  a  territory  immediately  west  of  Kansas  City,  Mo.,  were  brought 
in  issue,  inasmuch  as  they  are  constructed  with  a»  fixed  relation  to 
Kansas  City  rates.  The  class  rates  are  alleged  to  be  imreasonable, 
unjustly  discriminatory,  unduly  preferential  of  Memphis,  and  also 
in  violation  of  section  4  of  the  act.  Eates  to  Helena  from  Kansas 
City  and  related  points  are  said  to  be  greater  than  the  aggregate  of 
intermediate  rates  basing  on  Memphis,  and  rates  from  the  same  ter- 
ritory to  Memphis  are  said  to  be  lower  than  the  contemporaneous 
rates  to  Helena  on  traffic  moving  to  Memphis  through  Helena.  Com- 
plainant also  seeks  the  establishment  of  joint  rail-and-water 
rates  from  the  whole  territory  of  origin  to  Helena  in  connection  with 
the  Inland  Navigation  Company. 

By  appropriate  amendments  the  Director .  General  of  Railroads 
was  included  as  a  party  defendant  in  each  proceeding  and  the  rates 
initiated  and  increased  by  him  under  General  Order  No.  28  effective 
June  25,  1918,  were  brought  in  issue.  At  complainant's  instance  a 
supplemental  hearing  was  held  at  which  testimony  was  submitted 
concerning  the  increased  rates,  thus  completing  the  record  as  to 
present  conditions. 

The  Pine  Blifff  Traffic  Bureau,  the  Forrest  City  Grocery  Company, 
and  the  Wynne  Wholesale  Grocery  Company,  located  at  Pine  Bluff, 
Forrest  City,  and  Wynne,  Ark.,  respectively,  intervened  for  the  pur- 
pose of  protecting  their  interests  in  the  present  rate  adjustment  or 
any  modification  of  that  adjustment  as  the  outcome  of  this  pro- 
ceeding. 
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Portions  of  various  fourth  section  applications  for  authority  to 
charge  class  and  commodity  rates  from  points  referred  to  in  No. 
9492,  to  Helena  lower  than  rates  contemporaneously  maintained  to 
intermediate  points,  and  class  rates  from  Kansas  City,  Mo.,  and 
points  taking  rates  made  with  relation  thereto,  to  Memphis  lower 
than  rates  contemporaneously  maintained  to  Helena  and  other  inter- 
mediate points,  were  also  assigned  for  hearing. 

Most  of  the  evidence  submitted  deals  with  the  rates  from  St.  Louis, 
inasmuch  as  rates  from  so-called  defined  territories  to  Arkansas 
points  are  in  practically  all  instances  made  by  adding  differentials  to 
the  St  Louis  rates. 

At  the  outset  reference  should  be  made  to  the  relationship  of  the 
general  issues  herein  to  those  presented  in  the  Memphis-Southwestem 
Investigation^  55  L  C.  C,  516.  In  that  proceeding  the  Commission 
had  under  consideration  the  reasonableness  and  propriety  of  class 
rates  generally  in  the  territory  lying  between  Missouri  River  cities 
and  lower  Mississippi  River  crossings.  That  case  also  involved  com- 
modity rates  from  Memphis  to  all  southwestern  territory  concerned 
therein,  but  it  was  agreed  by  the  parties  to  that  case  that  considera- 
tion of  those  rates  should  be  deferred  until  the  determination  of  the 
proper  level  of  the  class  rates.  At  the  hearing  of  the  instant  case 
complainant's  counsel  conceded  that  the  issue  of  the  reasonableness 
of  rates  to  Helena  from  the  western  territory  could  be  better  treated 
on  the  record  in  the  Memphis-Southwestem  Investigation^  and  that 
the  primary  point  for  consideration  in  this  case  is  the  relationship  of 
rates  to  Helena  with  rates  to  Memphis. 

The  fourth  section  matters  involved  in  the  Memphis-Southwestern 
Investigation  are  very  comprehensive  and  embrace  all  features  of 
the  fourth  section  applications  assigned  for  hearing  in  connection 
with  the  two  cases  involved  in  this  report,  and  were  disposed  of  in 
that  case. 

The  commodity  rates  from  St.  Louis  to  Helena  and  Memphis, 
brought  in  issue  in  No.  9492,  are  shown  in  the  following  table: 


Ccmmodltki. 


Canned  goods  (trims  ana  vflgeUblet),  C.  L 

Molasses,  gtooos^  and  corn  sirup,  stral^t  or  mixed,  C.  L.,  or  mixed  with  sugar 

Fendng  material  and  woren-wtre  fencmg  articles  taking  same  rates,  C.  L 

Furniture,  N.  O.  8.,  fourth  class 

Vegetables  and  fruits,  C  L.,  yit,  apples,  onioos,  potatoes,  and  cabbages 

Stores,  hoUow  ware,  etc,  C.  L 

Ban^.  oottoo-bale  covering,  in  bales  or  rolto.  C.  L 

Whe^flour,  and  articles  taUng  same  rates,  C.  L 

Com,  com  meal,  and  articles  taidng  same  rates,  C.  L 
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From  St.  Louis,  Mo., 
to— 

Helena. 

Memphis 

87.5 

25 

87.5 

25 

44 

81.5 

62.5 

44 

87.5 

37.5 

47.5 

85 

21.5 

14 

22.5 

14 

22.5 

14 

u 
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With  the  exception  of  subsequent  reference  to  differenoeei  in 
carload-mixture  proyisions  and  minimum  w.ei£ht8  applicable  to  tral- 
fic  ta  Helena,  and  to  Little  £ock  and  Pine  Bluff,  the  remawder  of 
this  report  will  deal  only  with  the  relationship  of  ratea  to  Helena 
and  to  Memphis; 

Helena  is  on  the  Mississippi  Biver  66  mUes  south  of  Memphis 
and  33  miles  farther  distant  from  St  Louis  than  is  Memphis  and 
is  served  from  the  west  by  a  branch  line  of  the  Missouri  Pa^cific 
Bailroad,  formerly  the  St  Louis,  Iron  Mountain  &  .Southern  Bail- 
way,  and  aJflo  by  the  Missouri  &  N^h!A»rJmusft^  Bailroad.  From 
the  east  it  is  served  by  a  branch  line  of  the  Yazoo  &  Mississippi 
Valley  Bailroad  extending  from  Lula,.^  MisSi,  to  Trotters  •  P^int, 
Mm,  and  thence  by  car  f  ei^ry  across  the  Mississippi  Eiver-  ■  HeleBA 
is  in  the  sorcalled  New  Orleans,  La,,  group  with  respect  to  rait^ 
from  St.  Louis,  which  group  iiududes- such. points  as  New  (^lea^, 
Vicksburg  and  Greenville,  Miss.,  Baton  Bouge,  La*,  and  Mobile^A)^. 

Memphis  is  served  by  10  lines  of  railroad  f  ro^  various  directfiqijis 
but  is  not  included  in  any  defined  group.  The  short  line  from  S(. 
Louis  to  Helena  does  not  pass  through  Memphis*  The  dass  rates 
from  St.  Louis  to  Memphis  and  Helena  are  as  follows : 


Distance. 

1 

2 

S 

4 

6 

B 

A 

B 

0 

D 

Helena 

MUet 

838 

305 

112.6 
81.5 

M 

62.6 

81.6 
56.5 

616 
44 

60 
37.5 

44    ' 

3|.6 

31.6 
19 

I'* 

80 
.32.5 

31.6 
19 

26 

Memphis. « 

15 

.  The  issues  Involved  in  this  case  are  practically  the  same,  with 
respect  to  class  rates,  as  ^ere  considered  in  Selena  Freight  Bureau  t. 
M.  P.  Bff.  Oo.^  Docket  No.  6659,  unreports,  decided  May  4,  1914, 
fH^herein  the  Commission  found  th^  rgjtes  not  to  be  unduly  prejudi^ 
cial  to  Helena  or  unduly  preferential  of  Memphis.  That  decision 
was  based  largely  upon  the  existence  of  more  active  river  competi- 
tion at  Memphis  than  at  Helena  and  the  fact  that  the  boat  rates  to 
Helena  were  the  same  as  the  boat  rates  to  New  Orleans  and  other 
Mississippi  Eiver  points,  and  the  water  rates  were  met  by  the  rail 
lines.  The  low  rates  to  New  Orleans  were  attributed  to  competition 
with  ocean  lines  from  New  York  to  New  Orleans.  CJomplainant  now 
contends  that  the  river  situation  has  materially  changed  and  that 
whatever  justification  formerly  existed  for  the  wide  spread  between 
the  rates  to  Memphis  and  Helena  is  no  longer  present  The  present 
record  discloses  changed  circumstances  whidi  are  sufficient  to  warrant 
a  reconsideration  of  Helena's  relative  class-rate  adjustment 
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-    Th&  MstoHb  'foots  of  thd  relttioiiship-  (bt  the  rail-  rates  to  t)ie  ^iver 

'rates  are  stated*  in  the  Commissioxi'd  TopbHitiB  the  nbfy^e  case,'  as 

foMowst         • 

.  Tte  citteB  OD  the  fttlsAlss^i  Rl^^er  and  ftt  Wtotaries  itfei^e  serred  \ss  IfOat 
IiDe9  16og  befoce  tbegr  Uad  thiTough  rsU  trao&^rt^tion.  Wboa  taa  earr&ets 
ente;]:^.tjbe  9^  tbe^  tpuml  thf  t  JUi  order  to  secure  a  tair  share  oX  the.t^fEc 
It  would  be  oecessary  for  them  to  approximate  the  rates  which  they  found  hi^d 
beeiv  established  by  the  boat  lines.  Although  the'boat-lloe  rates  are  not  ibe 
exact  'measure  of  the  rail  rates  they  constitute  the  basis  upon  w^ich'  the  rail 
rates  ar^  e^blisbed;  and  after  a  series  of  rate  wars,  conf^renc^  aod  cdA- 
pnnoises,  the  rates  «f  the  roll  earriers  ait  rlvir  points  hare,  setilled  down  io 
the  present  basis.  While  competition  is  not  as  active  as  It  nira^  ^n  earUer  days, 
considerable  traffic  ia  stlU  carried  by  the  bo^t^]ioesi  - . 

To-day  the  Bailroad  Admuustration  operftte^  a  boat  %nd  barge 
ime  .k]i<vym  as  the  iMissi^ippi-Warxior  Waterways  betwe^i  St. 
Louis  and  New  OrleAna  At  tibe  tisie  of  the  heariii^  no  stops  were 
made  at  mtennediate  ru^  cities  beoause  of  the  lack  o^  adequate 
tennioBl  £aciJitj^/  ilM^  .wBre,  however^  published  in  tW.td- 
minis^ratioA'a  tariffs  to  ftnd  from  Memphis  9Ad  it  appeiaM  in  the 
Memphis'So^kmeBtem'  Inv^tig<Ui9n  4ha[t  landings  are  now'  B»ade 
at  Memphis^  Hedma,  it  is  said;  is  preparing  for  the  con^rUdtion  of 
s^oessary  fa;ciUties  to  meet  tiie  requiifements  of  (iie  administL*atit(>n 
in  that  respect^  tiid  since  the  hearing  .raites  ha.ye  been  published  to 
Helena.  The  St.  Louis-Memphis  Transportation  Company  ;and  the 
Mempbi$  Barge  lioO)  neither  undeir  federal  c<mtJ^ol,  operate  into  and 
out  of  Memphis,  and  with  few  exeeptiiMiis  the  rates  of  the  federal 
Jines  ^re  thp  sMn^  as  these  iA  th^:  ind^endent  lines.  The  adikunia- 
tration^s  tariffs  name  rates  on  the  various  classes  from  St.  Louis  to 
Memphis,  as  follows^r     •  :    •  r 

Class—   1  2  i  '4        ■  5  ft     *       A  B  O  D 

Rate 65         .60   ,  .  45  35  80         25  15  26  15  12 

,  These  rates  i^*e  the  same  as  were  published  by  the  rail  -  carriers 
prior  to  tibe  ^vance  under  General  Order  No.  28.  The  rates  pub- 
lished from  St.  liouis  to  New  Orleans  are  likewise  the  same  as  the 
prior  rail  rates, 

Helena  is  served  by  the  Helena  &  Rosedale  Packet  Company  imd 
the  Xiee  line,  operating  from  Memphis,  neither  of  which  is  under 
iedenU  control.  Complainant  asserts  that  the  X«ee  line  operates  in 
common  with  the  St.  Louis-Memphis  Transportation  Company  in 
handling  traffic  regularly  from  St.  Louis  to  Helena  as  well  as 
Memphis.  The  Inland  Navigation  Company  no  longer  operates  on 
the -Mississippi  Biver,  w^ch  fact  disposes  of  complainant's  request 
for  the  establishment  of  joint  rail-and-water  rates  in  oonnection  with 
tiiat  company,    - 
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Complainant  contends  that  rates  to  Helena  should  bear  a  closer 
relationship  to  rates  to  Memphis  and  that  Helena  should  be  removed 
from  the  New  Orleans  group.  The  average  distance  to  points  in  that 
group  is  stated  to  be  693  miles,  computed  upon  the  distance  from  St. 
Louis  to  320  points.  The  average  distance  shown  by  defendants  is 
555  miles,  which  appears  to  have  been  based  on  the  distance  to  but 
15  points  in  the  group.  The  direct-line  distance  from  St.  Louis  to 
Helena,  as  previously  stated,  is  338  miles,  48.63  per  cent  of  the 
average  distance  to  the  group,  stated  by  complainant.  On  this  show-- 
ing  complainant  insists  that  it  is  unjust  to  maintain  the  present 
adjustment  to  Helena. 

Complainant  urges  that  the  difference  in  the  rates  of  the  boat  lines 
from  St.  Louis  to  Memphis  and  Helena  should  be  the  measure  of  the 
difference  in  the  rates  of  the  rail  carriers  to  the  two  points.  The 
record  is  conflicting  regarding  the  exact  boat  rates  at  present  apply- 
ing to  Helena,  though  for  purposes  of  illustration  the  first-class  rate 
of  the  boat  lines  prior  to  June  25,  1918,  from  St.  Louis  to  Memphis 
was  said  by  complainants  to  be  50  cents  and  the  corresponding  rail 
rate  65  cents.  The  boat-line  rate  to  Helena  was  given  as  60  cents. 
Complainant  therefore  submitted  that  a  reasonable  and  nonpreju- 
dicial rail  rate  would  have  been  75  cents,  first  class,  instead  of  90 
cents.  Since  the  submission  of  those  figures,  rail  rates  have  been 
increased  25  per  cent. 

At  the  second  hearing  complainant  presented  a  supplemental 
scale  computed  on  differences  between  boat  rates  which  it  argues 
should  measure  the  difference  in  Helena  rates  over  Memphis,  as  fol- 
lows: 

123456ABGD 
8765321211 

Witnesses  representing  wholesale  grocery  and  hardware  concerns 
testified  that  they  receive  considerable  tonnage  which  moves  to 
Helena  on  class  rates  from  the  territory  of  origin  involved,  in  which 
large  primary  markets  are  located ;  that  they  are  in  direct  competi- 
tion with  similar  dealers  located  at  Memphis  and  doing  a  wholesale 
and  jobbing  business  in  the  same  general  distributing  territory  as  the 
Helena  dealers;  and  that  the  difference  in  freight  rates  in  favor  of 
Memphis  is  a  severe  disadvantage  to  them  in  the  marketing  of  their 
goods.  It  is  also  said  that  dealers  at  Memphis  can  purchase  many 
articles  at  points  in  defined  territory,  bring  them  to  Memphis  and 
forward  them  by  boat  to  Helena  at  lower  transportation  charges 
than  are  paid  by  complainant  on  through  shipments  by  rail  from 
the  same  points. 

The  Forrest  City  Grocery  Company  and  the  Wynne  Wholesale 
Grocery  Company  argue  that  their  rates,  which  are  or  may  be  higher 
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than  like  rates  contemporaneously  published  to  Helena,  constitute 
fourth  section  violations.  Any  such  situation  has  been  disposed  of 
in  MemphiS'Southwestem  Investigation^  mpra.  The  reasonableness 
of  rates  to  Forrest  City  and  Wynne,  which  was  the  subject  of  some 
testimony,  is  not  in  issue  in  the  present  cases. 

For  defendants  it  is  stated  that  there  has  never  existed  any  rela- 
tionship between  rates  to  Memphis  and  Helena  from  any  point 
named  in  the  complaint,  but  that  the  rates  to  both  points  have  been 
fixed  with  due  regard  to  the  water  competition  encountered  by  the 
rail  carriers  at  each  point;  that  water  competition  at  Memphis  has 
always  been  more  active  and  controlling  than  at  Helena;  that  for 
many  years  Memphis  has  been  the  terminus  of  boat  lines  operating 
on  the  Mississippi  Biver  and  the  breaking  point  for  rates  to  the 
various  landings  intermediate  to  New  Orleans;  and  that  the  rate 
structure  under  complaint  has  been  not  only  of  long  standing  but 
involves  territory  adjacent  to  the  Mississippi  River  from  Memphis 
to  New  Orleans  and  along  the  Gulf  of  Mexico  as  far  as  Mobile  and 
Pensacola. 

It  is  contended  that  Helena  enjoys  subnormal  rates  by  reason  of 
its  location ;  and  that  had  the  rail  carriers  not  been  forced  to  estab- 
lish low  rates  by  reason  of  the  river  competition  the  rates  to  that 
point  would  have  been  made  on  the  same  basis  as  those  to  interior 
towns  approximately  equidistant  from  St.  Louis  and  Memphis.  In 
this  connection  rates  from  Memphis  to  representative  points  are 
shown  to  be  from  10  to  25  per  cent  higher  than  those  to  Helena  for 
similar  distances.  The  argument  loses  force  by  the  observation  that 
Memphis  would  likewise  not  be  accorded  depressed  rates  except  for 
its  favorable  location  as  a  river  point  and  that  normal  rates  to  Mem- 
phis would  mean  a  normal  spread  in  the  rates  to  Helena  over  Mem- 
phis. On  the  10  classes  the  rates  from  St.  Louis  to  Memphis  and 
Helena,  respectively,  are  the  same  to-day  as  they  were  25  years  ago, 
plus  the  advance  of  25  per  cent,  with  the  exception  of  slight  changes 
in  class  B  rates.  Defendants  argue  that  complainant's  attack  upon 
the  existing  rate  situation  is  founded  entirely  upon  therelative  dis- 
tances from  St.  Louis  to  Memphis  and  Helena  and  disregards  the 
forceful  considerations  of  water  competition  met  by  the  rail  carriers. 

Defendants  also  set  up  the  existence  of  commercial  or  market  com- 
petition with  respect  to  Memphis  traffic  as  justifying,  in  a  measure, 
lower  rates  than  to  Helena.  As  an  instance,  soap,  manufactured  ex- 
tensively at  Kansas  City,  Mo.,  moves  to  Memphis  over  the  St.  Louis- 
San  Francisco  Bailroad,  484  miles.  That  commodity  is  also  produced 
in  volume  at  Louisville,  Ky.,  and  reaches  Memphis  over  the  Louis- 
ville A  Nashville  Bailroad,  approximately  the  same  distance.  Other 
illustrations  are  shown  in  the  record.    Defendants  assert  that  they 
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have  been  unable  to  ignore  this  element  inasmuch  as  carriers  are  still 
competing  with  each  other  in  serving  producing  markets  regardless 
of  the  fact  that  they  are  now  united  under  federal  controL  This 
character  of  competition  they  state,  in  much  less  pronounced  at 
Helena. 

The  operation  of  the  independent  boat-line  service  between  St. 
Louis  and  Memphis  and  between  Memphis  and  Helena  is  conspicu- 
ously irregular  in  contrast  with  the  service  of  the  earlier  days.  In- 
stead of  maintaining  controlling  competition  which  the  rail  carriers 
are  forced  to  meet  the  situation  to-day  is  that  the  independent  boat 
lines  remaining  are  struggling  against  the  competition  of  the  rail 
lines.  Water  competition  is  no  longer  a  justification  for  the  wide 
difference  in  rates  to  Memphis  and  Helena  from  St.  Louis  and  other 
points  or  for  retaining  Helena  in  the  New  Orleans  group. 

In  the  MempJuB'Southwestem  Investigation^  supra^  in  passing 
upon  fourth  section  applications  we  held  that  water  competition  was 
not  now  a  sufficient  justification  for  rates  between  points  on  the  Mis- 
sissippi Biver  lower  than  rates  contemporaneously  maintained  at 
intermediate  points.  If  water  competition  is  no  longer  a  controlling 
element,  the  difference  between  the  water-line  rates  from  St.  Louis 
to  Memphis  and  Helena  does  not  appear  to  be  a  proper  measure  of 
the  difference  in  rates.  Complainants  urge  that  in  the  absence  of 
water  competition  the  differences  in  rates  based  on  certain  mileage 
scales  applicable  in  this  territory  would  produce  smaller  differences. 

Our  report  in  the  case  referred  tx>  indicates  that  as  a  result  of  the 
denial  of  the  fourth  section  applications  of  the  carriers,  further  study 
must  be  made  of  the  whole  situation  with  respect  to  the  rates  to 
M^nphis  and  points  intermediate  thereto  and  points  in  the  vicinity 
thereof  before  a  final  solution  of  the  rate  situation  can  be  reached. 
The  present  adjustment  as  above  indicated  is  unduly  prejudicial  to 
Helena  and  preferential  of  Memphis.  The  examiner  in  the  pro- 
posed report  recommended  a  scale  of  rates  from  St.  Louis  to  Helena 
based  upon  differences  in  rates  to  Helena  higher  than  to  Memphis 
beginning  with  10  cents,  first  class.  Complainant  filed  exceptions 
thereto  and  sought  the  lower  scale  hereinbefore  described,  but  no  ex- 
ceptions were  filed  by  the  defendants. 

While  commodity  rates  to  Helena  should  be  made  in  line  with 

commodity  rates  to  other  points  in  this  territory  when  such  rates  are 

readjusted  following  the  realignment  of  class  rates,  the  present  rates 

do  not  accord  to  Helena  an  equitable  basis,  and  pending  revision  of 

the  commodity  rates  in  this  general  territory,  commodity  rates  should 

be  realigned. 
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Helena's  distributing  territory  is  also  common  to  Little  Rock  and 
Pine  Bluff  and  competition  is  keen  between  dealers  in  the  three  com- 
munities. Commodity  descriptions  in  connection  with  rates  to  Lit- 
tle Rock  and  Pine  Bluff  are  not  identical  with  those  published  for 
commodity  rates  to  Helena  and  in  some  instances  more  liberal  carload 
mixtures  are  allowed  in  rates  to  the  former  cities.  For  example,  the 
rates  shown  on  stoves,  hollow  ware,  etc.,  to  Little  Rock  and  Pine 
Bluff  also  apply  on  gas  stoves,  ranges,  and  stovepipe,  while  the  latter 
commodities  move  to  Helena  and  Memphis  on  class  rates  which  are 
higher  than  the  commodity  rates  to  those  points  on  stoves,  hollow 
ware,  etc.  In  some  instances  the  minimum  weights  applicable  in  con- 
nection with  the  rates  to  Little  Rock  and  Pine  Bluff  are  lower  than 
the  minimum  weights  applying  in  connection  with  the  rates  on  cor- 
responding traffic  to  Helena  and  Memphis.  Rates  to  Little  Rock 
and  Pine  Bluff  are  governed  by  the  western  classification  and  to  Mem- 
phis and  Helena  by  the  southern  classification,  and  the  differences  in 
the  commodity  descriptions  and  minimum  weights  in  connection 
with  the  rates  to  the  former  points  on  the  one  hand,  and  to  the  latter 
points  on  the  other,  result  from  the  fact  that  tiie  descriptions  and 
minimum  weights  to  Pine  Bluff  and  Little  Rock  follow  the  descrip- 
tions and  minimum  weights  shown  in  the  western  classification,  while 
to  Helena  and  Memphis  the  commodity  descriptions  and  minimum 
weights  are  those  shown  in  the  southern  classification. 

The  consolidated  classification,  providing  uniform  descriptions 
for  application  in  connection  with  rates  in  western  and  southern 
classification  territories  is  now  in  effect,  and  the  descriptions  in 
connection  with  commodity  rates  here  assailed  should  be  corre- 
spondingly revised,  or  at  least  the  descriptions  should  be  made  the 
game  to  Helena  and  to  Little  Rock  and  Pine  Bluff. 

The  distance  from  Kansas  City  to  Memphis  via  the  short  line  of 
the  St.  Louis-San  Francisco  Railway  is  484  miles  and  via  the  Mis- 
souri Pacific  540  miles.  To  Helena  the  distance  via  the  short  line, 
the  Kansas  City  Southern  and  the  Missouri  &  North  Arkansas,  is 
614  miles,  via  the  St.  Louis-San  Francisco  and  the  Missouri  Pacific 
624  miles,  and  via  the  shortest  single  line,  the  Missouri  Pacific, 
552  miles.  The  rates  from  Kansas  City  to  Memphis  are  governed 
by  the  western  classification  and  to  Helena  by  the  southern  classifi- 
cation, and  are  as  follows: 

Class 12  3        4      5    {^       f       ^      D     B 

Memphis 100      8115    66.5    40    84    40       34    27.5    23    20 

Helena 144    119       96.5    76    59    52.5    40    56.5    44    — 

Complainant  states  that  the  average  distance  via  various  routes 

from  Kansas  City  to  Memphis  and  Helena  is  the  same,  666  miles, 

and  ccmtends  that  the  rates  to  Helena  should  not  exceed  the  rates 
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to  Memphis.  As  above  indicated,  however,  the  short-line  distance 
to  Memphis  is  somewhat  less  than  that  to  Helena,  and  the  short-line 
distance  to  Helena  is  over  a  two-line  haul. 

From  Kansas  City  as  from  St.  Louis,  Helena  is  in  the  New  Orleans 
group  of  destinations.  The  short-line  distance  from  Kansas  City 
to  New  Orleans  is  868  miles.  While  the  relationship  of  rates  from 
Kansas  City  to  Memphis  and  to  Helena  was  not  directly  in  issue  in 
the  MemphiS'Southwestem  Investigation^  the  rates  to  Memphis 
were  there  considered  and  an  increase  in  the  rates  was  authorized. 
We  there  approved  rates  between  Kansas  City  and  Memphis,  in- 
creased 25*  per  cent,  beginning  with  $1.20,  first  class,  and  also  approved 
rates  between  New  Orleans  and  Kansas  City  beginning  with  $1.47, 
first  class,  which  increased  25  per  cent  would  be  $1.84.  It  was  urg^ 
by  defendants  that  Helena  by  being  placed  in  the  New  Orleans  group 
is  given  an  advantage  on  traffic  from  other  points  of  origin  which 
it  would  not  otherwise  have.  Even  if  this  were  true,  it  would  not 
justify  an  undue  disadvantage  to  Helena  in  the  adjustment  of  rates 
from  Kansas  City. 

The  rates  from  Kansas  City  to  Memphis  are  influenced  by  condi- 
tions which  are  not  shown  to  have  influenced  the  rates  from  Kansas 
City  to  Helena. 

In  view  of  the  fact  that  the  southwestern  rate  structure  is  under- 
going a  revision,  and  inasmuch  as  the  present  record  does  not  war- 
rant the  fixing  of  definite  differences  which  should  obtain  in  rates 
from  Kansas  City  to  Memphis  and  to  Helena,  we  shall  not  at  this  time 
enter  any  order  with  respect  to  this  relationship.  The  record  is  con- 
vincing that  the  application  of  the  same  rates  from  Kansas  City  to 
Helena  as  to  New  Orleans  results  in  imdue  prejudice  to  Helena.  The 
defendants  will  be  expected  to  provide  rates  from  Kansas*  City  to 
Helena  substantially  lower  than  the  contemporaneous  rates  to  New 
Orleans,  and  made  with  due  regard  to  rates  to  other  Arkansas  points. 

Upon  consideration  of  the  whole  record,  we  are  of  the  opinion  and 
find  that  the  class  rates  from  St.  Louis  and  points  basing  thereon  to 
Helena  are  and  for  the  future  will  be  imduly  prejudicial  to  Helena 
and  unduly  preferential  of  Memphis  to  the  extent  that  the  rates  to 
Helena  exceed  the  rates  to  Memphis  by  more  than  the  following 
amounts  in  cents  per  100  pounds : 

Class 1      2       8456ABCD 

Amount 10    8.5    7    6    5    4    3    4    8    2 

It  should  be  understood  that  in  view  of  the  unsettled  condition  of 
the  rates  in  this  section  the  relationship  prescribed  is  to  some  extent 
tentative  and  without  prejudice  to  the  rights  of  either  party  to  re- 
quest a  readjustment  in  the  light  of  future  conditions, 

57 1,  c.  a 


HBLBKA  TRAFFIO  BX7BBAU  V.  ST.  L.,  I.  M.  A  8.  BY.  00.  21 

We  are  further  of  the  opinion  that  the  carload  commodity  rates 
from  St.  Louis  and  points  taking  rates  basing  thereon,  hereinbefore 
referred  to,  to  Helena  on  canned  goods,  molasses,  glucose,  and  com 
sirup,  fencing  material,  furniture,  vegetables  and  fruits,  stoves  and 
hollow  ware,  bagging,  wheat,  flour,  com,  and  com  meal,  as  herein- 
before described,  are  and  for  the  future  will  be  unduly  prejudicial 
to  Helena.  The  commodity  rates  should  be  realigned  to  conform  to 
the  principles  herein  announced  at  the  same  time  that  the  class 
rates  herein  prescribed  are  published,  subject  to  such  further  re- 
alignment as  may  be  necessary  in  order  that  such  rates  may  har- 
monize with  the  commodity  rates  to  other  points  in  this  territory 
which  may  be  established  in  conformity  with  our  findings  in  the 
Memphis'Sauthwestem  Case, 

An  appropriate  order  will  be  entered. 
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No.  10670. 
ATWOOD  REFINING  COMPANY 

V. 

DIRECTOR  GENERAL,  MISSOURI,  KANSAS  &  TEXAS 

RAILWAY  COMPANY,  ET  AL. 


Suhmitted  December  29,  1919,    Decided  February  16,  1920. 


Rate  of  32.5  cents  per  100  pounds  charged  on  shipments  of  crude  petroleum,  in 
tank  cars,  from  Burkburnett,  Tex.,  to  Oklahoma  City,  Okla.,  In  September 
and  October,  1918,  found  to  have  been  unreasonable  to  the  extent  that  it 
exceeded  22.5  cents.    Reparation  awarded. 

Clifford  Thome  for  complainant. 
C.  S.  Burg  for  defendants. 

Report  of  the  Commission. 
Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Complainant  is  a  corporation  engaged  in  refining  crude  petroleum 
at  Oklahoma  City,  Okla.  By  complaint  filed  May  26,  1919,  it  prays 
reparation,  alleging  that  the  rate  of  32.5  cents  charged  on  22  tank-car 
loads  of  crude  petroleum,  shipped  in  September  and  October,  1918, 
from  Burkbumett,  Tex.,  to  Oklahoma  City,  was  unreasonable  to  the 
extent  that  it  exceeded  22.5  cents,  the  rate  subsequently  established. 
Rates  will  be  stated  in  cents  per  100  pounds. 

The  shipments,  averaging  approximately  66,700  pounds  per  car, 
moved  over  the  Missouri,  Kansas  &  Texas  Railway  and  the  Missouri, 
Kansas  &  Texas  Railway  of  Texas,  a  distance  of  328  miles.  Charges 
were  collected  in*  the  sum  of  $4,769.72,  at  the  applicable  rate  of  32.5 
cents.  A  22.5-cent  rate  was  established  October  6, 1918,  and  reduced 
to  18.5  cents  on  October  14, 1919. 

For  complainant  it  is  contended  that  no  traffic  conditions  existed  at 
the  time  shipments  moved  necessitating  a  rate  10  cents  higher  than 
the  subsequently  established  rate.  It  is  shown  that  there  existed  a 
contemporary  rate  of  22.5  cents  from  Burkbumett  to  Okmulgee, 
Tulsa  and  Sapulpa,  Okla.,  materially  farther  distant  points;  that  on 
refined  outbound  products  to  Chicago,  HI.,  the  latter  throe  points 
take  rates  2  cents  under  Oklahoma  City ;  and  that  the  earnings  under 
a  22.5-cent  rate  for  328  miles  would  have  exceeded  defendants'  aver- 
age earnings  on  all  traffic  for  the  year  ended  December  31,  1917,  for 
an  average  haul  of  196  miles,  by  14.1  per  cent  per  ton-mile  and  47.2 
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per  cent  per  car-mile,  loaded  and  empty.  Among  other  things,  an 
elaborate  comparison  of  petroleum  rates  in  southwestern  and  western 
territory  indicates  that  the  rate  assailed  was  too  high  and  strongly 
supports  the  basis  upon  which  reparation  is  sought. 

The  defendants  contend  that  the  rate  assailed  was  not  unreason- 
able in  comparison  with  the  fifth-class  rate  of  64  cents  contempo- 
raneously applicable  from  Burkbumett  to  Oklahoma  City ;  also,  that 
the  movement  to  Tulsa  is  for  the  greater  part  over  the  main  line,  and 
that  to  Oklahoma  City  it  is,  from  Atoka,  Okla.,  over  a  line  of  light 
traflSc  density. 

The  oil  field  at  Burkbumett  began  to  produce  substantial  quanti- 
ties of  oil  shortly  prior  to  the  time  these  shipments  moved,  and  it 
would  appear  that  a  lower  rate  was  sought  but  delayed  in  publica- 
tion.   The  present  rate  is  satisfactory  to  complainant. 

AncHisoN,  Chairman: 

The  foregoing  is  the  statement  of  facts  as  contained  in  the  pro- 
posed report  of  the  examiner  who  heard  the  case.  Our  examination 
of  the  record  verifies  its  accuracy.  No  exceptions  to  the  report, 
which  was  served  upon  the  parties,  have  been  filed.  We  adopt  the 
foregoing  statement  and  find  that  the  rate  assailed  was  unreasonable 
to  the  extent  that  it  exceeded  22.5  cents  per  100  pounds;  that  com- 
plainant made  shipments  as  described,  and  paid  and  bore  the  charges 
thereon;  that  it  was  damaged  thereby  in  the  di£ference  between  the 
transportation  charges  paid  and  those  that  would  have  accrued  at 
the  rate  herein  found  reasonable ;  and  that  it  is  entitled  to  reparation, 
with  interest.  The  exact  amount  of  reparation  can  not  be  de- 
termined on  this  record,  and  complainant  should  prepare  and  submit 
to  defendants  for  verification  a  statement  showing  the  details  of  the 
shipments  in  accordance  with  rule  V  of  the  Bules  of  Practice.  Upon 
the  receipt  of  such  a  statement  we  will  consider  the  entry  of  an  ap- 
propriate order.    No  order  for  the  future  is  necessary. 
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No.  10293. 
THBEE  STATES  TIE  COMPANY 

V, 

CHICAGO  &  EASTERN  ILLINOIS  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  March  S,  1919.    Decided  February  11,  1920. 


Rate  on  crossties,  in  carloads,  from  St  Elmo  and  other  points  in  Illinois  to 
Chicago,  111.,  stopped  at  Terre  Haute,  Ind.,  for  creosoting,  found  to  have 
been  unreasonable.    Reparation  awarded. 

J.  D.  Gray  for  complainants. 
K.  L.  Richmond  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Daniels,  and  Eastman. 

By  Division  3 : 

Complainants  are  Calvin  Washburn,  J.  T.  Lambard,  and  C.  M. 
Oviett,  copartners,  engaged  in  the  lumber  business  at  Hastings, 
Mich.,  under  the  name  of  Three  States  Tie  Company.  By  com- 
plaint seasonably  filed  they  allege  that  the  rate  charged  on  numerous 
carloads  of  crossties,  shipped  between  May  and  November,  1914, 
from  St.  Elmo,  St.  James,  Loogootee,  Kinmundy,  Cartter,  Kell, 
and  Texico,  111.,  to  Chicago,  HI.,  stopped  at  Terre  Haute,  Ind.,  for 
creosoting,  was  unreasonable,  and  that  the  shipments  were  mis- 
routed.  They  pray  for  reparation  on  the  basis  of  a  subsequently 
established  rate  of  15  cents  per  tie,  equivalent  to  approximately  10 
cents  per  100  pounds.  Before  creosoting,  a  tie  weighs  between  145 
and  150  pounds. 

St.  Elmo  is  a  junction  point  of  the  Chicago  &  Eastern  Illinois 
Railroad,  hereinafter  called  defendant,  and  the  Vandalia  Railroad; 
the  other  points  of  origin  are  on  defendant's  line  from  5.3  to  42.7 
miles  south  of  St.  Elmo.  The  shipments  were  delivered  to  the  de- 
fendant, unrouted,  between  May  and  September,  inclusive,  1914, 
billed  to  Chicago  with  instructions  to  stop  at  Terre  Haute  for  creo- 
soting. They  moved  over  defendant's  line  via  Danville,  111.,  to  Terre 
Haute,  were  there  creosoted,  and  were  delivered  by  defendant  at  des- 
tination. The  average  distance  from  the  points  of  origin  to  Chicago, 
including  a .  backhaul  between  Danville  and  Terre  Haute,  is  375 
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miles.  No  specific  rate,  or  tariff  provision  for  creosoting  in  transit 
at  Terre  Haute,  was  in  effect  over  this  route,  and  charges  were  as- 
sessed at  a  combination  rate,  applicable  from  all  of  the  points  of 
origin,  of  15  cents  per  100  pounds,  equivalent  to  about  22.5  cents  per 
tie,  composed  of  6  cents  to  Terre  Haute  and  9  cents  beyond.  In  addi- 
tion, a  charge  of  $2  per  car  for  switching  at  Terre  Haute  was  ap- 
plicable except  on  the  shipments  originating  at  St.  Elmo  and  Kin- 
mundy.  In  connection  with  the  Vandalia  to  Terre  Haute  and  de- 
fendant's line  beyond,  about  90  miles  shorter  than  the  route  used,  a 
joint  rate  of  8  cents  per  100  pounds  from  St.  Elmo  and  a  combina- 
tion rate  of  14  cents  from  the  other  originating  points,  based  on  St. 
Elmo,  with  stop-off  at  Terre  Haute  for  creosoting,  plus  switching 
charges  of  $6  per  car,  would  have  applied. 

At  the  time  of  movement  a  carload  rate  of  13  cents  per  tie  applied 
over  defendant's  line  from  East  St.  Louis,  111.,  to  Chicago,  with 
creosoting  in  transit  at  Mount  Vernon  and  Marion,  111.  This  rate 
covered  backhauls  of  180  and  262  miles,  respectively,  from  Findlay, 
111.,  through  the  points  of  origin  of  complainants'  shipments,  to 
Mount  Vernon  and  Marion,  and  return,  the  total  hauls  being  467  and 
549  miles,  respectively.  The  same  rate  also  flpplied  from  other  Mis- 
sissippi and  Ohio  river  crossings,  including  Joppa,  111.,  to  Chicago, 
with  stop  off  for  creosoting,  subject  to  an  additional  charge  of  $1.50 
per  car  in  some  cases.  Shipments  from  Joppa,  which  could  be  creo- 
soted  at  East  St.  Louis  under  that  rate,  would  move  north  through 
the  points  of  origin  of  complainants'  shipments  to  Findlay,  thence 
southwest  to  East  St.  Louis,  and  thence  northeast  through  Findlay  to 
Chicago. 

On  May  10, 1915,  after  the  shipments  moved,  a  rate  of  15  cents  per 
tie,  constructed  by  the  addition  of  2  cents  to  the  rate  from  the  river 
crossings,  was  established  over  the  route  of  movement.  Defendant's 
witness  testified  that  this  rate  would  have  been  established  prior  to 
the  movement  of  complainants'  shipments  if  seasonable  request  had 
been  made  therefor.  On  June  25, 1918,  the  rate  was  increased  to  19 
cents,  and  on  August  23, 1918,  to  22  cents,  the  present  rate.  Stop-off 
at  Terre  Haute  for  creosoting  was  and  is  permitted  under  these  rates, 
plus  switching  charges  of  $4  per  car. 

While  the  rates  charged  were  the  same  as  the  lumber  rates,  it  is 
obvious  that  lumber  would  not  move  to  Chicago  over  such  an  indi- 
rect route.  The  rate  charged  and  the  subsequently  established  rate 
of  15  cents  per  tie  yielded  8  mills  and  5.33  mills  per  ton-mile,  respec- 
tively, and,  based  upon  28  tons,  the  average  loading  of  complainants' 
inbound  shipments,  22.4  cents  and  15.68  cents  per  car-mile,  respec- 
tively. 
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Defendant's  witness  testified  that  its  tariff  was  honeycombed  with 
per  tie  rates  and  that  the  rate  of  15  cents  per  tie  was  established  in 
order  to  align  the  rate  attacked  with  other  tie  rates  in  the  same  gen- 
eral territory,  and  to  place  the  creosoting  plant  at  Terre  Haute  on 
a  parity  with  other  creosoting  plants  in  that  territory.  He  fur- 
ther testified  that  the  carriers  considered  the  rate  of  13  cents,  which 
applied  both  as  a  local  and  a  proportional  rate  from  St.  Louis  and 
other  Mississippi  and  Ohio  River  crossings,  was  too  low  for  applica- 
tion to  local  business  and  that  it  should  have  been  published  only 
as  a  proportional  rate;  that  looking  at  the  13-cent  rate  purely  as  a 
proportional  rate,  by  comparison,  the  rate  of  15  cents  per  tie  sub- 
sequently established  from  the  points  of  origin  here  involved  was  a 
reasonable  rate;  and  that  the  charges  assessed  were  unreasonable  to 
the  extent  that  they  exceeded  that  rate. 

The  consignee  paid  the  freight  charges  and  charged  back  to  com- 
plainants, and  complainants  assumed,  the  excess  over  the  charges 
that  would  have  accrued  at  a  rate  of  8  cents  per  100  pounds  and  a 
switching  charge  of  $6  per  car. 

Upon  the  facts  of  record  we  find  that  the  rate  assailed  was  un- 
seasonable to  the  extent  that  it  exceeded  15  cents  per  tie,  plus  a 
charge  of  $4  per  car  for  the  switching  at  Terre  Haute;  that  com- 
plainants made  the  shipments  as  described  and  bore  the  charges 
thereon  in  excess  of  those  accruing  at  a  rate  of  8  cents  per  100  pounds 
and  a  switching  charge  of  $6  per  car;  that  they  were  damaged 
thereby  in  the  difference  between  the  charges  so  borne  and  those  that 
would  have  accrued  on  the  basis  herein  found  reasonable;  and  that 
they  are  entitled  to  reparation,  with  interest.  The  exact  amount  of 
reparation  due  can  not  be  determined  on  this  record,  and  com- 
plainants should  prepare  a  statement  showing  the  details  of  the 
shipments  in  accordance  with  rule  V  of  the  Rules  of  Practice,  which 
statement  should  be  submitted  to  the  defendants  for  verification. 
Upon  receipt  of  a  statement  so  prepared  and  verified  we  will  consider 
the  entry  of  an  order  awarding  reparation.  The  foregoing  finding 
renders  it  unnecessary  to  consider  the  question  of  misrouting. 

Hall,  Commissioner^  dissenting  : 

This  is  a  case  of  misinformation  and  misrouting.  The  complain- 
ants, dealers  in  railroad  ties,  who  had  contracted  to  supply  ties  to 
the  New  York,  Chicago  &  St.  Louis  Railroad,  commonly  known  as 
the  Nickel  Plate,  at  prices  f.  o.  b.  origin,  with  guaranty  by  them  that 
the  transportation  charges  to  Chicago  would  not  exceed  8  cents  per 
100  pounds,  plus  $6  switching  charges  at  Terre  Haute,  were  ship- 
ping ties  under  that  contract  from  Illinois  stations  on  the  Vandalia 
at  the  transportation  charges  named  in  the  guaranty.    They  desired 
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to  ship  also  from  St.  Elmo,  junction  of  the  Vandalia  with  a  branch 
line  of  defendant,  and  from  local  stations  on  that  branch  just  south 
of  the  junction.  No  joint  rates  applied  via  the  Vandalia.  Before  ship- 
ping they  made  inquiries  of  defendant's  local  agent  at  Texico,  on 
this  branch,  and  through  him  were  correctly  informed  that  defendant 
maintained  no  through  rate  from  these  stations  to  Chicago  via 
Terre  Haute  and  that  the  combination  on  Terre  Haute  would  apply. 
They  were  correctly  informed  also  that  the  local  to  Terre  Haute  was 
6  cents  per  100  pounds.  They  were  incorrectly  informed  that  the 
local  thence  was  4  cents,  whereas  in  fact  it  was  9  cents,  and  that  no 
switching  charges  would  apply  at  Terre  Haute,  whereas  a  charge  of 
$2  per  car  applied  except  on  shipments  from  St.  Elmo  and  Kin- 
mundy. 

Without  consulting  the  tariffs  they  computed  the  combination  at 
10  cents,  instead  of  15  cents  as  it  was,  and  concluded  to  absorb  under 
their  guaranty  the  resulting  difference  in  charges,  amounting  as 
they  computed  to  about  1.6  cents  per  tie.  They  accordingly  shipped 
to  the  Nickel  Plate  at  Chicago  from  St.  Elmo  and  points  south  on 
defendant's  branch  line  under  billing  instructions  to  stop  at  Terte 
Haute  for  treatment  at  a  designated  creosoting  plant  there,  but 
without  specifying  rate  or  routing.  It  thus  became  the  duty  of  de- 
fendant to  route  the  shipments  originating  south  of  St.  Elmo  over 
the  shorter  and  cheaper  route  via  St.  Elmo  and  the  Vandalia  to 
Terre  Haute,  thence  over  defendant's  rails  to  destination. 

This  was  not  done.  The  shipments  were  moved  by  defendant  over 
its  rails  north  to  Danville,  111.,  then  south  out  of  line  64  miles  to 
Terre  Haute;  then,  after  the  creosoting,  back  64  miles  to  Danville 
and  thence  to  destination  where  they  were  delivered  to  the  Nickel 
Plate,  which  had  bought  the  ties  f.  o.  b.  origin,  and  which  paid  the 
charges  assailed.  It  would  have  borne,  as  well  as^  paid,*  these  charges, 
were  it  not  for  the  rate  guaranty  mentioned  above,  which  is  said  to 
have  been  part  of  the  contract  of  sale.  Because  of  this  guaranty  clause 
the  excess  in  transportation  charges  over  8  cents  per  100  pounds  plus 
$6  per  car  for  switching  at  Terre  Haute  was  deducted  by  the  Nickel 
Plate  in  settling  for  the  ties  and  was  borne  by  complainants.  Their 
claim  for  reparation  is  thus  such  claim  as  the  Nickel  Plate  would 
have  had  except  for  this  contract  which  is  not  in  evidence,  although 
one  of  complainants  testified  as  to  the  substance  of  the  guaranty 
clause. 

The  rates  applied  over  the  route  of  movement  to  and  from  Terre 
Haute  were  the  same  as  on  lumber.  Some  months  later  defendant 
established  a  through  rate  of  15  cents  per  tie,  substantially  equivalent 
to  10  cents  per  100  pounds,  over  the  route  of  movement,  with  switching 

charge  of  $4  per  car  at  Terre  Haute,  and  complainants  seek  retroac- 
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live  application  of  this  basis  to  the  shipments  made.  The  majority 
report  finds  that  the  rates  collected  were  unreasonable  to  the  extent 
that  they  exceeded  this  subsequently  established  basis,  which  yields 
ton-mile  earnings  of  5.33  mills,  and  award  reparation  accordingly. 

As  I  read  the  record  it  does  not  support  the  finding.  We  have  uni- 
formly held  that  rates  on  ties  should  not  exceed  those  on  lumber  of 
the  same  kind  of  wood,  and,  tried  by  this  customary  test,  the  rates 
applied  were  not  unreasonable.  They  were  the  same  as  the  lumber 
rates,  and  there  is  no  showing  that  these  were  unreasonable.  Their 
ton-mile  yield  was  8  mills.  Practically  the  only  evidence  of  unrea- 
sonableness is  to  be  found  in  the  admissions  of  defendant,  first  made 
years  ago  in  its  application  on  our  special  docket  for  leave  to  pay 
reparation  down  to  that  basis,  and  later,  after  we  denied  that  appli- 
cation, repeated  in  the  testimony  of  its  assistant  general  freight 
agent  on  the  hearing  of  this  complaint. 

Admission  by  the  carrier  of  past  unreasonableness  and  readiness  to 
pay  reparation  is  significant  but  not  controlling.  If  it  were,  every 
such  application  on  our  special  docket  must  be  granted  as  of  course, 
our  consideration  thereof  would  be  an  idle  formality,  and  rebates 
could  find  a  ready  disguise.  Such  admission  by  a  carrier's  witness  on 
the  stand  may  have  greater  weight  because  of  the  opportunity  there 
afforded  to  sift  his  testimony,  however  little  the  aid  to  be  expected 
from  cross-examination  by  the  complainant.  It  still  is  not  con- 
trolling. 

This  official  repeated  on  the  stand  the  admission,  previously  made 
on  our  special  docket,  that  the  rates  charged  were  unreasonable  to 
the  extent  that  they  exceeded  the  lower  through  rate,  with  transit  at 
Terre  Haute,  which  he  subsequently  established.  He  also  testified 
that  the  reason  for  instituting  the  lower  rate  was  that  complainants 
had  come  to  defendant  some  time  after  the  shipments  moved  and 
asked  whether  the  quotation  of  10  cents  per  100  pounds  made  by 
defendant's  agent  at  Texico  could  not  be  protected,  that  after  look- 
ing into  it  he  felt  that  the  shippers  had  some  ground  of  complaint, 
and  that  Terre  Haute  as  compared  with  other  creosoting  points  served 
by  defendant  should  be  "  put  on  the  map,"  but  added  that  defendant 
was  "  honeycombed  with  tie  rates,"  that  he  himself  was  "  absolutely 
opposed  to  per  tie  rates,  that  they  were  iniquitous,  that  we  should  get 
away  from  them.  In  other  words,  that  we  should  not  handle  ties 
any  cheaper  for  the  railroads  than  we  handle  lumber  for  any  other 

people." 

Despite  this  individual  view  he  made  the  reduction  to  15  cents  per 
tie,  leaving  the  lumber  rate  where  it  was.  All  rail  carriers  are  large 
purchasers  of  ties,  defendant  no  less  than  the  Nickel  Plate,  and  all 

terms  from  dealers  in  ties,  as  well  as  participation  in 
leir  shipments  to  other  carriers.    In  the  absence  of 
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any  showing  why  these  ties  should  take  lower  rates  than  lumber,  or 
that  the  lumber  rates  were  unreasonable,  I  fail  to  see  how  we  can 
hold  that  in  this  ease  the  rates  applied  on  the  ties  were  unreasonable, 
or  award  reparation  on  that  ground.  The  comparisons  drawn  with 
the  rate  of  13  cents  per  tie  from  East  St.  Louis  to  Chicago,  prac- 
tically the  same  as  the  lumber  rate  of  8  cents  per  100  pounds,  prove 
little  when  it  appears  that  the  East  St.  Louis  rate  was  essentially  a 
proportional  rate,  since  published  as  such,  and  yielded  ton-mile  earn- 
ings of  3.2  mills,  or  3.7  mills,  according  to  route. 

The  fact  that  a  transit  arrangement  is  involved  can  not  preclude 
a  finding  of  unreasonableness  or  an  award  of  reparation  therefor,  if 
the  record  will  support  the  finding.  In  Meeds  Lwmber  Co,  v.  A.  C. 
Ry,^  39  I.  C.  C,  337,  after  rehearing  we  affirmed  the  findings  in  our 
original  report,  unreported,  in  which  we  said : 

The  Commission  will  not,  however,  sanction  the  retroactive  appUcation  of 
transit  privileges,  except  upon  a  showing  of  unreasonableness  or  of  damage 
arising  out  of  undue  prejudice  or  discrimination. 

In  the  three  other  cases  cited  in  the  majority  report  it  was  shown 
to  our  satisfaction  that  the  rates  charged  were  unreasonable.  In  the 
case  before  us  proof  of  unreasonableness  other  than  admission  by  de- 
fendant is  lacking,  and  no  allegation  or  proof  of  unjust  discrimina- 
tion or  undue  prejudice  is  made. 

We  do  not  ordinarily  give  retroactive  effect  to  transit  provisions  in 
the  absence  of  a  showing  of  unjust  discrimination,  or  undue  preju- 
dice, and  damage  thereunder.  Freeman  v.  S.  Ry  Co.^  42  I,  C.  C, 
736;  Burritt  Co.  v.  C.  P.  Ry.  Co.,  45  I.  C.  C,  196;  Eagle  Pass  Lum- 
ber Co.  V.  G.  H.  <&  S.  A.  Ry.  Co.,  48 1.  C.  C,  693. 

The  facts  in  this  case  are  not  unlike  those  in  Freeman  v. 
S.  Ry.  Co.,  supra.  There  certain  shipments  of  crossties  moved 
over  an  interstate  route  from  Evansville,  Ind.,  to  Anderson,  Ind., 
and  were  stopped  at  Terre  Haute  for  creosoting.  Charges  were 
assessed  on  rates  of  8  cents  per  tie  to  Terre  Haute  and  8.5  cents  per 
100  pounds  beyond.  A  joint  rate  of  8  cents  per  100  pounds  was  in 
effect  from  Evansville  to  Anderson  over  the  route  of  movement,  but 
creosoting  in  transit  was  not  permitted.  Between  the  same  points, 
by  another  route,  a  like  rate  of  8  cents  per  100  poiinds  applied,  plus 
a  switching  charge  at  Terre  Haute,  under  which  creosoting  there  in 
transit  was  permitted.  Subsequently  the  same  transit  arrangement 
was  established  via  the  route  of  movement.  There,  as  here,  it  was 
contended,  not  that  the  local  rates  to  and  from  Terre  Haute  were  in- 
trinsically unreasonable,  but  that  the  charges  were  unreasonable  be- 
cause no  provision  was  made  for  transit.    We  said : 

FoUowing  Swift  d  Co,  v.  Jf.  d  O.  R,  R.  Co.,  39  I.  C.  C,  701,  and  upon  the 
fkcts  disclosed  we  can  not  sanction  ttie  retroactive  application  of  a  transit  ar- 
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rangement  unless  to  remove  unjust  discrimination.    DiscriminatioD  is  not  al- 
leged or  sliown.    The  complaint  will  therefore  be  dismissed. 

In  my  opinion  like  finding  should  be  made  here,  coupled  with  a 
finding  of  misrouting,  and  award  of  reparation  therefor  against 
the  offending  carrier  to  the  basis  of  the  rates  and  charges  contempo- 
raneously in  effect  over  the  route  by  which  these  shipments  should 
have  moved.  The  two  shipments  originating  at  St.  Elmo  were  not 
misrouted.  Complainants  might  have  delivered  them  there  to  the 
Vandalia,  and  made  their  election  in  delivering  them  to  defendant. 
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No.  10705. 

DAVID  J.  WARD  AND  ARTHUR  M.  NORTHRUP,  PART- 
NERS TRADING  AS  THE  JOHN  BOWDEN  COMPANY, 

V. 

DIRECTOR  GENERAL,  NEW   YORK,  PHILADELPHIA  & 
NORFOLK  RAILROAD  COMPANY,  ET  AL. 


Submitted  January  4,  1020.    Decided  February  11,  1920, 


Following  Virginia  Pine  Timber  Co.  v.  N.  Y.,  P.  d  N.  R.  R.  Co,,  50  I.  C.  0..  327, 
and  52  I.  C.  C,  249,  rates  on  mine  props  from  points  of  origin  in  the  eastern 
shore  territory  of  Virginia,  Delaware,  and  Maryland  to  Shenandoah,  Pa., 
and  points  taking  same  rates  found  to  have  been  unreasonable.  Reparation 
awarded. 

Alexander  M.  Jackson  for  complainants. 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

DmsiON  1,  CoMMissiONEBS  McChord,  Meyer,  and  Aitchison. 

Complainants  are  engaged  at  Ashley,  Pa.,  and  Salisbury,  Md., 
in  buying  and  selling  lumber.  By  complaint  filed  June  10,  1919,  as 
amended,  they  allege  that  the  rates  charged  by  defendants  during 
the  period  from  June  9,  1917,  to  June  9,  1919,  for  the  transporta- 
tion of  numerous  carload  shipments  of  mine  props  from  points  in 
Virginia,  Delaware,  and  Maryland,  in  what  is  known  as  "eastern 
shore  territory,"  to  destinations  in  the  anthracite-coal  region  of 
Pennsylvania  were  unreasonable  and  unjustly  discriminatory  in  vio- 
lation of  sections  1  and  2  of  the  act  to  regulate  commerce.  Repara- 
tion is  asked.    Rates  are  stated  in  cents  per  100  pounds. 

The  complaint  grows  out  of  the  original  and  supplemental  deci- 
sions in  Virginia  Pine  Timber  Co.  v.  N.  y.,  P.  <&  N.  R,  R.  Co.y 
50  I.  C.  C,  327,  and  62  I.  C.  C,  249.  Reference  to  those  reports 
shows  that  the  rates  on  mine  props  from  points  in  the  eastern  shore 
territory  to  Shenandoah,  Pa.,  and  other  points  in  the  anthracite- 
coal  region  of  Pennsylvania,  prior  to  February  23, 1915,  were  gener- 
ally speaking,  12  cents  from  points  as  far  south  as  Exmore,  Va.,  and 
14  cents  from  points  south  of  Exmore  to  and  including  Norfolk,  Va. 
Following  The  Five  Per  Cent  Case,  32  I.  C.  C,  325,  they  became  12.6 
cents  and  14.7  cents,  respectively.    These  rates  were  found  to  be 
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unreasonable  to  the  extent  that  they  exceeded  10.5  cents  from  points 
north  of  New  Church,  Va.,  and  12.6  cents  from  all  points  on  the 
New  York,  Philadelphia  &  Norfolk  Railroad  in  Virginia,  New 
Church  to  Cape  Charles,  inclusive.  Reparation  was  denied  in  the 
original  report,  but  upon  complainants'  petition  for  a  modification 
of  the  finding  in  that  respect  the  proceeding  was  reopened  for  recon- 
sideration on  the  record  as  made.  In  the  supplemental  report  the 
rates  on  mine  props  from  points  north  of  New  Church  were  found 
to  Iiave  been  unreasonable  to  the  extent  that  they  exceeded  10.5  cents 
prior  to  March  25,  1918,  and  11.5  cents  between  March  25  and  May 
17,  1918 ;  and  from  New  Church  and  points  south  thereof  to  and  in- 
cluding Cape  Charles  to  the  extent  that  they  exceeded  12.6  and  13.6 
cents,  respectively.  The  increase  of  1  cent  from  each  group  subse- 
quent to  March  25,  1918,  represents  the  increase  permitted  under 
The  Fifteen  Per  Cent  Case^  45  I.  C.  C,  303.  Upon  reconsideration 
of  the  record  reparation  on  the  above  basis  was  awarded. 

The  complaint  in  the  proceeding  here  under  consideration  was 
filed  on  June  10,  1919,  and  asks  reparation  on  all  shipments  that 
moved  during  the  two  years  prior  thereto.  At  the  hearing  com- 
plainants offered  no  evidence  bearing  on  the  reasonableness  of  the 
rates  charged,  but  rested  their  case  wholly  on  the  original  and  sup- 
plemental decisions  above  referred  to.  The  first  order  therein  re- 
quired the  establishment  on  or  before  August  15,  1918,  of  t'he  rates 
found  reasonable;  but  prior  to  its  effective  date,  and  as  of  June  25, 
1918,  the  rates  found  to  be  unreasonable  were  increased  on  the  basis 
provided  for  in  General  Order  No.  28  of  the  Director  General  of 
Railroads.  The  rates  charged  since  August  15,  1918,  are  the  reason- 
able, maximum  rates  prescribed  by  the  Commission  on  which  have 
been  superimposed  the  increases  provided  for  in  General  Order  No. 
28,  and  no  testimony  has  been  introduced  tending  to  show  them  un- 
reasonable or  unjustly  discriminatory.  The  Delaware  &  Hudson  and 
Delaware,  Lackawanna  &  Western  companies,  defendants  herein,  were 
not  parties  defendant  in  Virginia  Pine  Timber  Co.  v.  N,  F.,  P,  &  N. 
R.  R,  Co,^  suprcy  and  rates  to  destinations  on  those  lines  were  there- 
fore not  affected  by  the  orders  in  that  proceeding.  No  evidence  was 
introduced  in  the  present  record  respecting  rates  to  points  located  on 
those  two  lines. 

Defendants  offered  testimony  showing  that  the  rates  on  mine 
props  from  the  territory  of  origin  here  involved  are  in  some  in- 
stances lower  than  the  rates  on  lumber  between  corresponding 
points;  that  they  are  lower  than  rates  for  shorter  distances  on  the 
same  commodity  from  other  points  on  the  rails  of  the  Pennsylvania 
Railroad  and  connecting  lines;  and  that  since  the  testimony  in  the 
former  case  was  taken  expenses  of  operation  have  largely  increased. 
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A1TCHI8ON5  Chairman: 

The  foregoing  statement  of  facts  was  prepared  by  our  examiner 
who  heard  the  efvidence.  The  defendants  filed  exceptions  to  the 
findings  suggested  by  the  examiner,  and  also  except  to  the  failure  of 
the  examiner  to  incorporate  in  his  proposed  report  more  definite  and 
specific  statements  as  to  the  increases  in  the  cost  of  transportation 
which  took  place  during  the  period  the  shipments  in  question  moved. 
In  support  of  the  exceptions  the  defendants  reargue  the  issues  de- 
cided adversely  to  them  in  Virginia  Pine  Timber  Co,  v.  N,  Z.,  P,  <& 
N.  R.  R.  Co,y  supra.  In  Armstrong  v.  N.  y.,  P.  <&  N.  R.  R.  Co.y  67 
I.  C.  C,  36,  we  followed  our  finding  in  the  cited  case  and  awarded 
reparation  on  similar  shipments  moving  between  the  same  points. 
The  unreasonableness  of  the  rates,  however,  must  be  regarded  as 
settled  by  our  decisions  in  the  cases  cited.  Upon  consideration  of 
the  entire  record  we  adopt  the  foregoing  statement  of  facts  as  our 
own,  and  find,  as  recommended  by  the  examiner,  that  the  rates 
charged  on  complainants'  shipments  of  mine  props  from  points 
in  the  eastern  shore  territory  to  Shenandoah  and  points  taking  the 
same  rates  located  on  the  lines  of  the  Pennsylvania  0>mpany, 
Central  Railroad  of  New  Jersey,  Philadelphia  &  Beading,  and 
Lehigh  Valley  railroads  in  the  state  of  Pennsylvania,  were  during 
the  period  of  movement  and  prior  to  March  26, 1918,  unreasonable  to 
the  extent  that  they  exceeded  10.5  cents  per  100  pounds  from  points 
north  of  New  Church,  viz,  Loretto  and  Ocean  City,  Md.,  EUendale, 
Del.,  Franklin  City,  Va.,  and  points  taking  the  same  rates,  and  12.6 
cents  per  100  pounds  from  all  points  on  the  New  York,  Philadelphia 
&  Norfolk  Bailroad  in  Virginia,  New  Church  to  Cape  Charles,  inclu- 
sive; that  between  March  25  and  June  25,  1918,  they  were  unreason- 
able to  the  extent  that  they  exceeded  the  above-named  rates  by  more 
than  1  cent  per  100  pounds;  and  that  from  June  25,  1918,  to  Au- 
gust 15, 1918,  they  were  unreasonable  to  the  extent  that  they  exceeded 
rates  of  11.5  and  13.6  cents,  increased  on  the  basis  provided  for  in 
General  Order  No.  28  issued  by  the  Director  General. 

We  further  find  that  complainants  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon ;  that  they  have  been  damaged 
to  the  extent  of  the  difference  between  the  charges  paid  and  those 
that  would  have  accrued  at  the  rates  herein  found  reasonable;  and 
that  they  are  entitled  to  reparation,  with  interest.  Upon  receipt  of  a 
statement  prepared  in  accordance  with  rule  V  of  our  Rules  of  Prac- 
tice we  will  consider  the  entry  of  an  order  awarding  reparation.  A 
check  has  been  made  of  numerous  shipments  involved  in  the  com- 
plaint, from  which  it  appears  that  home  are  barred  by  the  statute  of 
limitations;  others  apparently  were  overcharged,  no  basis,  for  exam- 
ple, being  found  for  the  rate  of  20  cents  assessed  on  shipments  from 
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Hebron,  Berlin,  and  Parsonburg;  in  other  cases  undercharges  occur, 
and  in  still  other  instances  the  rates  collected  were  the  reasonable 
maximum  rates  prescribed  by  the  Commission. 

No  reparation  will  be  awarded  on  shipments  moving  subsequent  to 
August  14, 1918,  and  on  shipments  destined  to  points  on  the  rails  of 
the  Delaware,  Lackawanna  &  Western  and  Delaware  &  Hudson  com- 
panies. 
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No.  8876.* 
D.  C.  ARMSTRONG 

V. 

NEW   YORK,  PHILADELPHIA  &  NORFOLK   RAILROAD 

COMPANY  ET  AL. 


Submittea  October  16, 1919.    Decided  February  11,  1920. 


Rates  on  mine  props,  In  carloads,  from  points  in  Maryland,  Virginia,  and  Dela- 
ware to  points  in  Pennsylvania  found  to  have  been  unreasonable.  Repara- 
tion awarded. 

R.  A.  Koontz  for  complainants 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meter,  and  Aitchison. 

By  Division  1 : 

These  cases  were  heard  together  and  will  be  disposed  of  in  one 
report.  The  complainants  are  corporations  and  individuals  en- 
gaged in  the  lumber  business  at  Pocomoke,  Md.,  and  PottsviUe,  Pa. 
By  complaints  filed  May  13,  May  20,  and  June  1,  1916,  they  allege 
that  the  rates  charged  on  certain  shipments  of  mine  props,  in  carloads, 
between  August  1,  1914,  and  March  30,  1916,  both  inclusive,  from 
points  in  Maryland,  Virginia,  and  Delaware  to  points  in  Pennsyl- 
vania, were  unreasonable  and  unjustly  discriminatory  to  the  extent 
that  they  exceeded  10.6  cents  per  100  pounds.  Reparation  and  rea- 
sonable rates  for  the  future  are  asked.  At  the  hearing  complainants 
abandoned  their  prayer  for  future  rates,  the  only  testimony  o£fered 
by  them  being  with  respect  to  the  rates  charged  on  the  shipments  in 
question.    Rates  are  stated  in  cents  per  100  pounds. 

The  points  of  origin  are  in  the  so-called  eastern  shore  territory, 
and  the  destinations  in  the  anthracite-coal  regions  of  Pennsylvania. 
Generally  speaking,  the  rate  applicable  on  the  shipments  that  moved 
prior  to  February  23,  1916,  from  points  north  of  Exmore,  Va.,  was 
12  cents  and  from  points  south  of  Exmore,  14  cents.    On  that  date, 

^ThU  report  alto  embraces  No.  8875  (Snb-No.  1),  Same  v.  Same;  No.  8876,  L.  T. 
Brandon  v,  NefW  Tork,  Philadelphia  A  Norfolk  Railroad  Company  et  al. ;  No.  8876 
(Snb-Na  1),  Lycoming  Timber  A  Lumber  Company  «.  Same;  and  No.  8876  (Sob-No.  2), 
Virginia  Pine  Timber  Company  v.  Same. 
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following  The  Five  Per  Cent  Caae^  32  I.  C.  C,  325,  these  rates  were 
increased  to  12.6  cents  and  14.7  cents,  respectively.  In  some  instances 
the  rates  charged  exceeded  and  in  other  instances  were  less  than  the 
rates  applicable.  There  are,  therefore,  apparently  overcharges  on 
some  of  the  shipments  and  undercharges  on  others. 

In  a  similar  case,  Virginia  Pine  Timber  Co.  v.  N.  Z.,  P.  <&  N,  R.  R. 
Co.j  52  I.  C.  C,  249,  decided  February  17,  1919,  involving  rates 
charged  on  shipments  from  and  to  the  points  here  in  question,  be- 
tween July  21, 1913,  and  August  28, 1915,  we  found  that : 

the  rates  In  effect  on  mine  props  during  the  period  of  movement  and  prior  to 
March  25,  1918,  were  unreasonable  to  the  extent  that  they  exceeded  10.5  cents 
per  100  pounds  from  points  north  of  New  Church,  viz ;  Loretto  and  Ocean  City, 
Md.,  EU^idale,  Del.,  Franklin  City,  Va.,  and  points  taking  same  rates,  and 
12.6  cents  per  100  pounds  from  all  points  on  the  New  York,  Philadelphia  & 
Norfolk  Railroad  in  Virginia,  New  Church  to  Cape  Charles,  inclusive;  and 
that  between  March  25  and  May  17, 1918,  they  were  unreasonable  to  the  extent 
that  they  exceeded  the  above-named  rates  by  more  than  1  cent  per  100  pounds, 
the  increase  permitted  under  The  Fifteen  Per  Cent  Case. 

In  Bowden  Co.  v.  Director  General^  57  I.  C.  C,  81,  decided  concur- 
rently herewith,  we  followed  our  finding  in  the  cited  case  and 
awarded  reparation  on  similar  shipments  between  the  same  points. 

Upon  the  record  and  following  the  cases  cited  we  find  that  the 
rates  assailed  are  not  shown  to  have  been  unjustly  discriminatory  but 
we  do  find  that  they  were  unreasonable  to  the  extent  that  they  ex- 
ceeded 10.5  cents  per  100  pounds  from  points  north  of  New  Church, 
Va.,  viz,  Loretto  and  Ocean  City,  Md.;  EUendale,  Del.;  Franklin 
City,  Va. ;  and  points  taking  the  same  rates,  and  12.6  cents  per  100 
pounds  from  all  points  on  the  New  York,  Philadelphia  &  Norfolk 
Bailroad  in  Virginia,  New  Church  to  Cape  Charles,  inclusive;  that 
complainants  paid  and  bore  the  charges  thereon ;  and  that  they  were 
damaged  thereby  and  are  entitled  to  reparation  in  the  difference  be- 
tween the  charges  paid  and  those  that  would  have  accrued  at  the 
rates  herein  found  reasonable,  with  interest.  The  exact  amount  of 
reparation  due  can  not  be  determined  on  the  present  record,  and 
complainants  should  prepare  statements  showing  the  details  of  the 
shipments  in  accordance  with  rule  V  of  the  Rules  of  Practice,  which 
statement  should  be  submitted  to  defendants  for  verification.  Upon 
the  receipt  of  such  statement  so  prepared  and  verified,  we  will  con- 
sider the  entry  of  an  order  awarding  reparation. 
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No.  10105. 

PADUCAH  BOARD  OF  TRADE  ET  AK 

V. 

ILLINOIS  CENTRAL  RAILROAD  COMPANY  AND 

DIRECTOR    GENERAL. 


SuhmUted  March  6,  1919.    Decided  February  10, 1920. 


Rate  of  22.5  cento  per  100  pounds  charged  on  19  carloads  of  staves  from  Bril* 
liant,  Ala.,  to  Padacah,  Ky.,  found  to  have  been  unreasonable  to  the  extent 
that  It  exceeded  14.6  cents.    Reparation  awarded. 

C.  W.  Craig  for  complainants. 

E.  A.  Smith  for  Illinois  Central  Railroad  Company. 

Report  of  the  Commission. 

By  Division  8,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3: 

The  complainants  herein  are  the  Paducah  Board  of  Trade,  a  cor- 
portion  organized  in  the  interest  of  shippers  and  manufacturers  at 
Paducah,  Ky.,  and  the  Paducah  Cooperage  Company,  a  corporation 
engaged  in  buying  and  selling  cooperage  stock  at  Paducah,  herein* 
after  termed  complainant.  By  complaint  filed  March  14,  1918,  as 
amended,  they  allege  that  the  rate  of  22.5  cents  per  100  pounds 
pharged  by  the  Illinois  Central  Railroad,  hereinafter  referred  to  as 
defendant,  for  the  transportation  of  19  carloads  of  staves  from  Bril- 
liant, Ala.,  to  Paducah,  shipped  during  January  and  April,  1918, 
was  unreasonable  and  unduly  preferential  of  Cairo,  HI.  By  sup- 
plemental complaint  filed  March  7,  1919,  the  Director  G^eral  of 
Railroads  was  made  a  party  defendant,  but  no  answer  was  filed  by 
him  nor  was  further  hearing  asked  or  had.  Reparation  only  is 
sought    Rates  are  stated  in  cents  per  100  pounds. 

Brilliant  is  a  local  point  on  a  short  line  of  the  Illinois  Central 
connecting  with  the  St  Louis-San  Francisco  Railway,  hereinafter 
called  the  Frisco,  ai  Winfield,  Ala.  Apparently  the  shipments  could 
have  moved  over  either  of  two  routes — viz,  Illinois  Central  to  Win- 
fidd,  thence  Frisco  to  Jaq>er,  Ala.,  and  thence  Illinois  Central  to 
destiiiation,  or  Illinois  Central  to  Winfield,  thence  Frisco  to  Aber* 
(^     deen,  Miss.,  thence  Illinois  Central  to  destination,  and  it  may  have 
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been  that  the  Illinois  Central  had  trackage  rights  over  the  rails  of 
the  Frisco  from  Winfield  to  Jasper  or  from  Winfield  to  Aberdeen. 
The  record  is  not  conclusive  as  to  the  route  used  or  as  to  whether  the 
Frisco,  which  is  not  a  party  defendant,  participated  in  the  transpor- 
tation. However,  this  is  immaterial,  because  the  shipments  moved 
during  federal  control  and  the  Director  General  is  liable  for  any  in- 
jury we  may  find  to  have  resulted  from  unreasonableness  in  the  rate 
attacked. 

Charges  were  collected  at  the  applicable  class  N  rate  of  22.5  cents. 
A  commodity  rate  of  15.5  cents  was  contemporaneously  in  effect  on 
staves,  in  carloads,  from  Brilliant  to  Cairo  by  way  of  the  Illinois  Cen- 
tral, Winfield,  Frisco,  Aberdeen,  and  Illinois  Central,  and  on  April 
22,  1918,  after  the  shipments  moved,  a  commodity  rate  of  14.5  cents 
was  made  applicable  from  Brilliant  to  Paducah  over  the  same  route. 
Paducah  is  on  the  south  bank  of  the  Ohio  River  about  43  miles 
from  Cairo,  on  the  north  bank.  Shipments  from  Brilliant  to  Paducah 
and  Cairo  move  over  the  same  rails  a$  far  as  Fulton,  Ky.,  at  which 
point  the  Illinois  Central's  lines  to  the  two  destinations  diverge. 
The  distances  from  Fulton  are  43  miles  to  Paducah  and  49  miles,  in- 
cluding a  bridge  haul,  to  Cairo. 

It  was  testified  for  complainants  that  when  the  shipments  moved 
rates  on  staves  from  points  in  the  vicinity  of  Brilliant  were  gen- 
erally 1  cent  higher  to  Cairo  than  to  Paducah.  For  example,  it  was 
shown  that  the  rate  from  Hackleburg,  Vina,  and  Hodges,  Ala.,  on 
defendant's  line,  to  Paducah  was  12  cents  and  to  Cairo  13  cents,  and 
that  from  Winfield  the  rate  via  the  St.  Louis-San  Francisco  Railway 
in  connection  with  the  defendant  was,  to  Paducah  14  cents,  and  to 
Cairo  15  cents. 

Defendant  introduced  no  evidence  in  defense  of  the  rate  charged. 
Its  witness  stated  that  following  our  finding  in  Rates  on  Lumber, 
from  Southern  Points^  34  I.  C.  C,  652,  decided  July  12, 1915,  before 
these  shipments  moved,  the  carriers  operating  in  the  south  published 
commodity  rates  on  lumber  and  staves  from  that  territory  to  points 
on  the  north  bank  of  the  Ohio  River  which  were  usually  1  cent 
higher  than  rates  to  points  on  the  south  bank ;  but  that  apparently 
no  staves  were  shipped  from  Brilliant  to  Paducah  prior  to  the  ship- 
ments here  considered  and  consequently  no  reason  had  appeared 
for  the  publication  of  a  commodity  rate  on  that  traffic.  Brilliant  was 
not  specifically  included  as  a  point  of  origin  in  the  case  cited. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  14.5- cents  per  100  pounds.  We  further  find  that  com- 
plainant Paducah  Cooperage  Company  made  the  shipments  as  de- 
scribed and  paid  and  bore  the  charges  thereon ;  that  it  has  been  dam- 
aged to  the  extent  that  the  charges  paid  exceeded  those  that  would 
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have  accrued  at  the  rate  herein  found  reasonable;  and  that  it  is  en- 
titled to  reparation,  with  interest.  The  exact  amount  of  reparation 
due  can  not  be  determined  upon  this  record.  Complainant  Paducah 
Cooperage  Company  should  prepare  a  statement  showing  the  details 
of  the  shipments  in  accordance  with  rule  V  of  the  Bules  of  Prac- 
tice, and  submit  it  to  the  defendants  for  verification.  Upon  receipt 
of  a  statement  so  prepared  and  verified  we  will  consider  the  entry  of 
an  order  awarding  reparation. 


No.  10610. 
ASSETS  REALIZING  MINES  CORPORATION 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Bubmiited  October  9,  1919.    Decided  February  10,  1920. 


Rate  legaUy  applicable  on  a  carload  of  secondhand  mining  machinery,  from 
Millers,  Nev.,  to  BIythe  Junction,  Calif.,  found  not  to  have  been  nnreason- 
able    (Complaint  dismissed. 

L.  O.  Wilson  and  F.  B.  Cramer  for  complainant. 
O.  H.  Baker  and  £*.  TF.  Camp  for  Director  General  of  Railroads 
and  Atchison,  Topeka  &  Sasta  Fe  Railway  Company. 
Fra^nk  F.  Osier  for  Tonopah  &  Tidewater  Railroad  Company. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChcho),  Hall,  and  Eastman. 

By  Division  3 : 

By  complaint  seasonably  filed  complainant  alleges  that  tne 
rate  charged  on  a  carload  of  secondhand  mining  machinery  shipped 
January  1, 1917,  from  Millers,  Nev.,  to  BIythe  Junction,  Calif.,  was 
mireasonable.  Reparation  only  is  asked.  Rates  are  stated  in 
amounts  per  100  pounds. 

The  shipment  moved  over  the  Tonopah  &  Goldfield,  Bullfrog- 
Goldfield,  and  Tonopah  &  Tidewater  railroads  through  Goldfield 
and  Beatty,  Nev.,  to  Ludlow,  Calif.,  and  Atchison,  Topeka  &  Santa 
Fe  Railway  beyond,  387  miles.  Charges  were 'collected  based  on 
54,320  pounds  at  a  combination  class  A  rate  of  $1.79,  governed  by  the 
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western  classification,  made  up  of  $1.45  to  Ludlow  and  34  cents  be- 
yond. This  34-cent  rate  had  been  canceled  effective  December  30, 
1916,  and  the  rate  legally  applicable  beyond  Ludlow  was  a  combina- 
tion composed  of  class  A  rates  of  23  cents  to  Cadiz,  Calif.,  and  25 
cents  to  destination,  making  a  through  rate  of  $1.93.  Accordingly, 
the  shipment  was  undercharged  14  cents  per  100  pounds.  Complain- 
ant contends  that  the  through  rate  charged  was  unreasonable  to  the 
extent  that  the  $1.45  factor  to  Ludlow  exceeded  a  commodity  rate 
of  75  cents,  established  January  22,  1918. 

Aside  from  the  showing  of  the  subsequent  reduction  of  the  $1.45 
component,  the  only  evidence  presented  by  complainant  in  support 
of  its  allegation  of  unreasonableness  was  that  at  the  time  of  the 
movement  a  commodity  rate  of  75  cents  was  in  effect  on  second- 
hand mining  machinery,  in  carloads,  from  Millers  to  San  Francisco, 
Calif.;  that  the  carriers  generally  maintained  class  and  commodity 
rates  from  the  Goldfield  and  Tonopah,  Nev.,  district  to  San  Fran- 
cisco and  Los  Angeles,  Calif.,  on  a  parity,  the  rates  to  Los  Angeles 
being  applied  as  a  maximum  at  Ludlow. 

On  behalf  of  defendants,  it  was  stated  that  the  defendant  lines 
operating  in  the  Goldfield,  Millers,  and  Tonopah  mining  district 
have  never  been  strong  financially;  that  their  maintenance  has 
always  been  burdensome,  due  to  the  heavy  cost  of  construction, 
sparsity  of  traffic,  and  expensive  operation;  that  these  lines  were 
built  primarily  to  serve  this  mining  district,  and  flourished  only  so 
long  as  did  the  mining  industry;  that  since  the  industry  died  out 
these  lines  have  barely  existed ;  that  rates  in  this  territory,  therefore, 
are  properly  higher  than  where  traffic  and  operating  conditions  are 
more  favorable;  and  that  the  rate  assailed  was  not  unreasonable. 

This  shipment  resulted  from  the  abandonment  of  the  mines  at 
Millers,  and  there  has  been  no  other  movement  of  this  kind  from 
Millers  to  Blythe  Junction  either  before  or  since  the  one  under  con- 
sideration. In  the  Gold-field  Caaea^  34  I.  C.  C,  360,  decided  June  17, 
1915,  involving  the  reasonableness  of  class  and  commodity  rates  from 
various  points  in  the  United  States  to  points  in  Nevada,  we  had 
under  consideration  both  class  and  commodity  rates  from  represen- 
tative California  and  eastern  points  to  Tonopah  and  Goldfield,  in- 
cluding a  class  A  rate  of  $1.45  from  San  Francisco  and  Los  Angeles. 
We  found  in  the  cases  cited  that  the  rates  assailed  were  not  shown  to 
have  been  unreasonable  and  dismissed  the  complaints,  and  at  page 
878  of  our  report  we  said : 

1.  The  Tonopah  &  Goldfield,  Las  Vegas  &  Tonopah,  and  Bullfrog-Goldfield 
railroads  and  that  portion  of  the  Tonopah  &  Tidewater  Railroad  north  of  Ryan, 
Calif.,  have  almost  no  traffic  whatever  on  which  to  rely  except  the  traffic  in  and 
out  of  Tonopah  and  Goldfield. 
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2.  The  revenues  which  have  been  derived  from  traffic  on  these  roads  from  the 
date  of  their  construction  to  the  present  time  have  not  been  sufficient  to  afford 
any  reasonable  profit  to  the  builders  of  any  of  these  roads. 

8.  These  lines  operate  over  a  mountainous  and  barren  country  with  severe 
grades  and  difficult  operating  conditions. 

4.  The  scale  of  wages  paid  to  employees  is  higher  than  in  many  other  parts 
of  the  country. 

5.  The  Investment  in  railways  serving  a  territory  of  the  character  here 
described  is  of  a  temporary  character,  and  the  rates  applied  for  the  transporta- 
tion of  persons  and  property  over  such  lines  are  not  necessarily  unreasonable, 
although  higher  than  the  rates  for  Hke  distances  In  other  parts  of  the  country. 

0.  The  Immediate  rewards  from  Investments  in  such  railroads  may  reasonably 
be  higher  than  those  resulting  from  the  construction  of  railways  for  the  service 
of  other  more  stable  communities. 

On  behalf  of  defendants  it  was  further  stated  that,  due  to  the 
almost  complete  abandonment  of  mining  in  the  territory  referred  to, 
the  financial  condition  of  the  lines  above  mentioned  was  much  worse 
when  this  shipment  moved  than  when  the  Goldfield  Cases^  supra^  were 
decided. 

We  find  that  the  rate  legally  applicable  was  not  unreasonable.  An 
order  dismissing  the  complaint  will  be  entered. 
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No.  10572, 
PROCTER  &  GAMBLE  COMPANY 

V. 

DIRECTOR  GENERAL,  ALABAMA  GREAT  SOUTHERN 

RAILROAD  COMPANY,  ET  AL. 


Submitted  July  17,  1919,    Decided  February  It,  1920. 


Rate  on  soya-bean  oil  In  tank-car  loads  from  Los  Angeles,  Calif.,  to  Ivorydale^ 
Ohio,  found  to  have  been  unreasonable.    Reparation  awarded. 

Hugo  Ignatius  for  complainant. 

O.  W.  Dynes  and  G.  E.  Stolp  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Meyer,  Hall,  and  EAfirrMAN. 

By  Division  8 : 

The  complainant  corporation  manufactures  soap,  soap  powder,  and 
lard  substitutes,  and  refines  vegetable  oils  at  Cincinnati,  Ohio.  By 
complaint  filed  April  14, 1919,  it  alleges  that  the  rate  of  $1.80  charged 
by  defendants  on  two  tank-car  loads  of  soya-bean  oil  shipped  August 
27  and  September  4,  1917,  from  Los  Angeles,  Calif.,  to  Ivorydale, 
Ohio,  a  point  within  the  switching  limits  of  Cincinnati,  was  un- 
reasonable and  unduly  prejudicial.  Reparation  only  is  asked.  Rates 
are  stated  in  amounts  per  100  pounds. 

The  shipments  moved  over  the  line  of  the  Southern  Pacific  Com- 
pany to  El  Paso,  Tex.,  Galveston,  Harrisburg  &  San  Antonio  Rail- 
way, Texas  &  New  Orleans  Railway,  Louisiana  Western  Railroad, 
and  Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Company  to 
New  Orleans,  La.,  and  New  Orleans  &  Northeastern  Railroad,  Ala- 
bama Great  Southern  Railroad,  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway,  and  Southern  Railway  to  destination.  The  mini- 
mum applicable  was  the  full  shell  capacity  of  the  tank  at  an  esti- 
mated weight  of  7.8  pounds  per  gallon  as  provided  in  the  governing 
western  classification.  On  this  basis  the  shipments,  which  moved  in 
cars  with  tank  capacity  of  7,958  and  8,067  gallons,  respectively, 
aggregated  124,996  pounds.  Charges  were  collected  at  the  applicable 
fifth-class  rate  of  $1.80,  but  freight  bills  submitted  subsequent  to 
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the  hearing  and  not  properly  in  evidence  indicate  that  weights  some- 
what less  than  the  minimum  were  used. 

Complainant  asks  reparation  on  the  basis  of  a  rate  of  68  cents 
contemporaneously  in  effect  on  domestic  shipments  of  crude  coconut 
oil  in  tank-car  loads  from  and  to  these  points  and  on  import  ship- 
ments of  coconut  oil  and  soya-bean  oil  in  tank-car  loads  to  Ivorydale 
from  Pacific  coast  ports,  including  Wilmington,  Calif.,  20  miles 
south  of  Los  Angeles,  and  about  2.5  miles  from  San  Pedro,  Calif. 

The  domestic  rate  on  crude  coconut  oil  to  Ivorydale  from  Pacific 
coast  ports,  including  Wilmington,  and  also  from  Los  Angeles,  be- 
came effective  November  26,  1916,  and  remained  in  effect  until  June 
24,  1918,  when  it  was  increased  to  66  cents.  On  June  26,  1918,  it 
was  increased  to  81.6  cents  under  Greneral  Order  No.  28  issued  by 
the  Director  General  of  Railroads,  and  on  July  1,  1918,  the  present 
rate  of  $1,126  was  established.  On  January  21,  1919,  this  rate 
was  also  made  applicable  on  soya-bean,  china-wood,  silk-worm,  and 
other  oils. 

The  58-cent  import  rate  from  Wilmington  and  other  Pacific 
coast  ports  to  Ivorydale  was  established  December  12, 1913,  on  soya- 
bean oil  and  May  11,  1916,  on  coconut  oil.  It  remained  in  effect 
until  June  26,  1918,  when  all  import  rates  were  canceled  by  the 
Director  General,  rendering  the  domestic  rates  applicable.  On 
June  26,  1918,  the  only  rate  on  soya-bean  oil  in  tank-car  loads  from 
and  to  the  points  in  question  was  the  fifth-class  rate  of  $2.26,  which 
had  been  made  by  the  addition  of  26  per  cent  to  the  $1.80  rate  legally 
applicable  on  June  24.  On  July  1,  1918,  import  conmiodity  rates 
were  republished  and  a  rate  of  $1,126  established  on  the  follow- 
ing oils:  Soya-bean,  coconut,  silk- worm,  china-wood,  and  other 
vegetable  oils,  fn»m  Pacific  coast  ports,  including  Wilmington,  to 
Ivorydale.  On  May  29,  1919,  this  rate  was  reduced  to  90  cents. 
This  is  still  in  effect. 

Wlien  the  shipments  moved  the  value  of  soya-bean  oil  was  about 
18.6  cents  per  pound,  and  of  coconut  oil  14  to  16  cents  per  pound. 
Complainant's  witness  testified  that  soya-bean  oil  is  used  for  the 
same  purposes  as  many  other  vegetable  oils,  and  urged  particularly 
that  the  rate  assailed  was  relatively  unreasonable  inasmuch  as  it  was 
higher  than  that  contemporaneously  applicable  on  coconut  oil.  Co- 
conut oil  for  domestic  shipment  from  the  Pacific  coast  is  usually 
produced  from  imported  coconut  meat  crushed  at  the  ports,  and 
when  these  shipments  moved  the  domestic  and  import  rates  were  the 
same. 

The  $1.80  rate  earned  12.7  mills  per  ton-mile  and  on  the  basis  of 
the  weight  of  the  shipments  averaged  about  89.6  cents  per  car-mile 
for  a  total  haul  of  about  2,889  miles.    The  rate  sought  would  yield 
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about  4  mills  per  ton-mile  and  on  the  basis  of  these  shipments  would 
average  about  12.7  cents  per  car-mile.  Complainant  pointed  out 
that  for  the  year  ended  December  31,  1917,  the  Southern  Pacific's 
average  haul  on  all  traffic  was  323  miles,  with  average  ton-mile  earn- 
ings of  9  mills,  and  that  the  Southern  Eailway's  average  haul  on  all 
traffic  for  the  same  period  was  176  miles  with  the  same  average  ton- 
mile  earnings. 

The  defendants  contended  that  when  the  shipments  moved  the 
58-cent  rate  on  both  import  and  domestic  shipments  of  coconut  oil 
was  less  than  a  reasonable  rate,  and  that  the  volume  of  movement  of 
soya-bean  oil  was  not  sufficient  to  warrant  the  establishment  of  a 
commodity  rate.  They  introduced  testimony  to  the  effect  that  this 
movement  was  an  unusual  one,  and  that  if  it  had  not  been  for  the 
war  conditions  the  soya  beans  from  which  this  oil  was  extracted 
would  not  have  come  to  this  country. 

The  rate  on  soya-bean  oil  from  Pacific  coast  points,  and  from 
Los  Angeles,  to  Ivorydale  and  practically  all  eastern  territory  is 
the  same  as  that  on  coconut  oil  at  the  present  time.  In  Southport 
Mill  V.  Director  General^  55  I.  C.  C,  154,  we  recently  found 
that  the  rates  on  various  other  vegetable  oils,  including  copra 
and  palm-kernel  products,  from  New  Orleans  and  Baton  Rouge,  La., 
to  certain  destinations  east  of  the  Missouri  Biver  were  unreasonable 
to  the  extent  that  they  exceeded  the  rates  contemporaneously  ap- 
plicable on  similar  products  of  cotton  seed,  and  awarded  reparation. 

The  rate  on  soya-bean  oil  should  not  exceed  the  rate  on  kindred 
vegetable  oils  shipped  in  the  same  manner  between  these  points.  We 
are  not  convinced,  however,  that  a  rate  of  58  cents  would  have 
yielded  reasonable  earnings  on  the  shipments.  Manifestly  the  fifth- 
class  rate  applied  was  unreasonable  in  view  of  the  rates  cited  in  com- 
parison. The  subsequently  established  domestic  rate  of  $1,125  ap* 
parently  included  the  increase  of  June  25,  1918,  authorized  by  Gen- 
eral Order  No.  28.  Without  that  25  per  cent  increase  it  would  be  90 
cents.  A  rate  of  90  cents  would  have  earned  6.3  mills  per  ton-mile 
and,  on  the  basis  of  these  shipments,  19.8  cents  per  car-mile. 

The  record  does  not  establish  undue  prejudice. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  90  cents  per  100  pounds ;  that  complainant  made  the  ship- 
ments as  described  and  paid  and  bore  the  charges  thereon  at  the  rate 
herein  found  unreasonable;  that  it  has  been  damaged  to  the  extent  of 
the  difference  between  the  charges  paid  and  those  which  would  have 
accrued  at  the  rate  herein  found  reasonable ;  and  that  it  is  entitled  to 
reparation,  with  interest.  The  exact  amount  of  reparation  can  not 
be  determined  on  this  record  and  the  complainant  should  prepare 
and  submit  to  defendants  for  verification  a  statement  showing  the 
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details  of  the  shipments  in  accordance  with  mle  V  of  the  Rules  of 
Practice.  Upon  receipt  of  a  statement  so  prepared  and  verified  we 
will  consider  the  entry  of  an  order  awarding  reparation. 


No.  10560. 
SAN  ANTONIO  FREIGHT  BUREAU 

V. 

DIRECTOR  GENERAL,  INTERNATIONAL  &  GREAT 
NORTHERN  RAILWAY  COMPANY,  ET  AL. 


Submitted  August  7,  1919,    Decided  February  10,  1920, 


Defendants'  tariff  rule  providing  minimum  weights  on  carload  shipments  of 
lignite  between  points  in  Texas  found  to  have  been  unreasonable.  Repara- 
tion awarded. 

U,  S.  Pawkett  for  complainant. 

John  M.  King  for  defendants.  ^ 

Report  of  the  Commission. 

Division  8,  Commissioners  McChord,  Haix,  and  Eastman. 

By  Division  3 : 

By  complaint  filed  April  9, 1919,  the  San  Antonio  Freight  Bureau, 
a  corporation,  on  behalf  of  certain  of  its  members,  namely,  the  Carr 
Coal  Company,  the  Merchants  Ice  &  Cold  Storage  Company,  and  the 
San  Antonio  Portland  Cement  Company,  corporations  doing  business 
at  San  Antonio,  Tex.,  alleges  that  the  charges  collected  on  46  car- 
loads of  lignite  shipped  during  the  period  between  October  7  and  Oc- 
tober 19,  1918,  both  inclusive,  fi-om  Witcher,  Worley,  and  Vogle, 
Tex.,  to  San  Antonio  and  Cementville,  Tex.,  were  unreasonable,  in 
violation  of  section  1  of  the  act  to  regulate  commerce  and  section  10 
of  the  federal  control  act.  Reparation  only  is  asked,  including  an 
amount  equal  to  the  war-revenue  tax  on  the  alleged  unreasonable 
portion  of  the  freight  charges.  Rates  are  stated  in  amounts  per  ton 
of  2,000  pounds. 

The  shipments  moved  intrastate  in  open  cars  over  the  International 
&  Great  Northern  Railway.  Twenty- four  of  the  Bhif)ments  were 
consigned  from  Worley  to  the  Carr  Coal  Company  at  San  Antonio 
and  21  were  consigned   from  Vogle  and  Witcher  to  the  San  Antonio 
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Portland  Cement  Company  at  Cementville.     Thirty-one  of  these 

shipments,  ranging  in  weight  from  63,300  pounds  to  79,100  pounds, 

moved  in  cars  the  marked  capacity  of  each  of  which  was  80,000 

pounds,  and  14,  ranging  in  weight  from  47,700  pounds  to  56,300 

pounds  moved  in  cars  the  marked  capacity  of  each  of  which  was 

60,000  pounds.    The  legally  applicable  charges  thereon  were  collected 

at  a  rate  of  $1  to  San  Antonio  and  90  cents  to  Cementville  based 

on  the  marked  capacity  of  the  cars  used.    The  remaining  shipment, 

weighing  68,400  pounds,  was  shipped  from  Worley  consigned  to  the 

Merchants  Ice  &  Cold  Storage  Company  at  San  Antonio  and  moved 

in  an  80,000-pound  car.    Charges  thereon  were  collected  at  a  rate 

of  90  cents  based  on  the  marked  capacity  of  the  car.    There  is  an 

und^charge  of  $4  on  the  latter  shipment. 

The  rates  are  not  assailed.    Complainant's  sole  contention  is  that 

defendants'  tariff  rule  governing  weights,  upon  the  basis  of  which 

the  charges  were  collected,  was  unreasonable  to  the  extent  that  it 

provided  for  weights  in  excess  of  actual  weights.    This  rule  was 

established  on  October  7,  1918,  and  reads : 

Minimum  weight  40  tons  of  2,000  pounds,  except  that  when  the  marked  ca- 
pacity of  the  car  is  less  the  marked  capacity  shall  be  the  minimum. 

Defendants'  rule  in  effect  prior  to  October  7,  1918,  provided  sub- 
stantially for  a  minimum  of  40,000  pounds ;  actual  weight  to  govern, 
if  less,  and  the  car  loaded  to  full  capacity. 

Complainant  insists  upon  the  physical  impossibility  of  loading  the 
cars  used  to  their  marked  capacity.  Those  marked  60,000  pounds 
had  a  space  capacity  of  888  cubic  feet,  loaded  level  full.  Of  those 
marked  80,000  pounds  some  measured  1,200  and  the  others  1,354 
cubic  feet.  At  an  estimated  weight  of  50  pounds  per  cubic  foot, 
which  complainant's  witness  says  slightly  exceeds  that  used  at  the 
mines  from  which  the  lignite  came,  these  cars  loaded  level  full  would 
carry  44,000,  60,000,  and  67,700  pounds,  respectively.  The  heavier 
loading  effected  in  some  instances  is  attributed  to  heaping  the  coal 
until  it  began  to  run  over  the  sides  of  the  cars.  On  October  23, 
1918,  after  the  shipments  moved,  the  rule  complained  of  was  can- 
celed and  replaced  by  the  following: 

In  open  cars,  minimum  weight  will  be  the  marked  capacity  of  the  car  exc^t 
where  cars  are  loaded  to  their  fuU  visible  or  spacen^arrying  capacity,  in  which 
case  actual  weight  will  govern. 

The  latter  rule  is  still  in  effect  and  is  satisfactory  to  complainant. 

Defendants  offered  no  evidence  in  support  of  the  rule  attacked,  but 
question  our  jurisdiction  to  award  reparation  on  intrastate  shipments. 
The  rule  complained  of  was  initiated  by  the  President  through  the 
Director  General  of  Railroads  and  by  section  10  of  the  federal  con- 
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trol  act  the  authority  to  determine  upon  complaint  the  justness  and 
reasonableness  of  this  rule  and  to  award  reparation  on  intrastate 
shipments  moving  thereunder  is  vested  in  this  Commission*  Solvay 
Process  Co.  v.  Z>.,  L.  <&  W.  R.  R.  Co.,  65  I.  C.  C,  280. 

We  find  that  the  tariff  rule  assailed  was  unreasonable  and  that  the 
rule  established  October  23,  1918,  is  a  reasonable  rule  for  the  appli- 
cation of  minimum  weights  on  carload  shipments  of  lignite  from  and 
to  these  points  of  origin  and  destination.  We  further  find  that  the 
Carr  Coal  Company,  the  Merchants  Ice  &  Cold  Storage  Company, 
and  the  San  Antonio  Portland  Cement  Company  made  the  shipments 
as  described  and  paid  and  bore  the  freight  charges  thereon;  that  they 
have  been  damaged  to  the  extent  that  the  charges  paid  exceeded  those 
which  would  have  accrued  if  the  rule  herein  found  reasonable  had 
been  in  effect ;  and  that  they  are  entitled  to  reparation,  with  interest. 
The  exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record.  Complainant  should  prepare  a  statement  showing  the  de- 
tails of  the  shipments  in.  accordance  with  rule  V  of  the  Bules  of 
Practice  and  submit  it  to  the  defendants  for  verification.  Upon  re- 
ceipt of  a  statement  so  prepared  and  verified  we  will  consider  the 
entry  of  an  order  awarding  reparation.  Following  Zelnicker  Sup- 
ply Co.  V.  S.  Ry.  Co.,  53  I.  C.  C.,  808,  no  reparation  will  be  awarded 
in  respect  of  excess  war  taxes  paid. 
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No.  10434. 
TEXAS    COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL,  PHILADELPHIA  &  READING 

RAILWAY  COMPANY,  ET  AL. 


Submitted  October  15,  1919.    Decided  February  IS,  1920. 


Reparation  awarded  for  demurrage  charges  unlawfully  collected  at  Chester, 
Pa.,  on  seven  tank  cars  of  gasoline  from  SistersviUe,  W.  Ya.,  to  Marcos 
Hook,  Pa. 

James  L.  Neahitt  for  complainants. 
W,  F,  Kinter  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  Meyer,  Daniels,  and  Woollet. 

By  Division  1 : 

The  complainants,  the  Texas  Company  and  the  Kuhne-Libby 
Company,  are  corporations  engaged  in  the  production  and  sale  of 
petroleum  and  its  products,  with  offices  in  New  York  City.  By  com- 
plaint seasonably  filed  it  is  alleged  that  demurrage  charges  collected 
at  Chester,  Pa.,  on  seven  tank-car  loads  of  gasoline  shipped  during 
January,  1917,  from  Sistersville,  W.  Va.,  to  Marcus  Hook,  Pa.,  were 
unlawful.  Reparation  is  sought.  The  case  is  submitted  on  an 
agreed  stipulation  of  facts. 

The  shipments  were  consigned  from  Sistersville  to  Kuhne-Libby 
Company  at  Marcus  Hook  between  January  13  and  16,  1917,  on 
billing  which  specified  the  following  routing:  "B.  &  O.;  Cumber- 
land Valley;  P.  &  R.;  P.  B,  &  W." 

Marcus  Hook  is  located  about  2  miles  south  of  Chester,  on  the 
Philadelphia,  Baltimore  &  Washington  Railroad,  hereinafter  re- 
ferred to  as  the  Pennsylvania,  and  on  the  Chester  &  Delaware  River 
Railroad,  a  subsidiary  of  the  Philadelphia  &  Reading  Railway,  here- 
inafter referred  to  as  the  Reading,  which  operates  it  and  publishes 
its  rates.  In  the  tariffs  of  the  last-mentioned  carrier  Marcus  Hook 
is  published  as  being  a  co-station  with  Chester  and  under  the  jurisdic- 
tion of  the  Chester  agent.  Chester  is  the  point  of  interchange  from 
the  Reading  to  the  Pennsylvania  for  traffic  destined  to  Marcus  Hook 
for  Pennsylvania  delivery. 

57 1.  C.  C. 


TEXAS  CO.  v.  DIREOTOE  GENERAL.  49 

The  shipments  arrived  at  Chester  between  January  21  and  Febru- 
ary 2,  1917.  The  Reading,  instead  of  turning  the  cars  over  to  the 
Pennsylvania  for  delivery  at  Marcus  Hook  in  accordance  with  the 
routing  instructions,  or  advising  the  delivering  carrier  of  arrival  at 
Chester,  itself  addressed  the  notices  of  arrival  to  Kuhne-Libby  Com- 
pany, Marcus  Hook,  and  held  the  cars  in  its  yards  at  Chester.  The 
Kuhne-Libby  Company  had  no  place  of  business  at  Marcus  Hook 
and  the  notices  were  never  received. 

The  Kuhne-Libby  Company,  on  or  about  January  17,  tunied  the 
bills  of  lading  for  these  shipments  over  to  the  Texas  Company,  which 
had  a  gasoline  unloading  and  storage  plant  at  Marcus  Hook  served 
by  the  Pennsylvania.  The  Texas  Company  made  several  telephone 
inquiries  of  the  Pennsylvania  at  Marcus  Hook  concerning  the 
failure  of  the  defendants  to  deliver  the  cars,  but  that  carrier  ap- 
parently had  no  record  of  the  shipments  and  the  record  herein  con- 
tains no  specific  information  as  to  the  substance  of  these  telephone 
inquiries. 

The  agent  of  the  Reading,  not  receiving  any  disposition  orders  for 
these  shipments,  duly  reported  them  as  unclaimed.  The  fact  that  the 
cars  were  being  held  at  Chester  was  finally  communicated  to  Kuhne- 
Libby  Company  on  March  20,  1917,  by  letter  from  the  shipper. 
Kuhne-Libby  Company,  by  letter  to  the  Reading  agent  received  at 
Chester,  March  26,  directed  that  the  cars  be  turned  over  to  the  Texas 
Company  ^t  Marcus  Hook.  This,  however,  the  Reading  refused  to 
do  until  its  charges  were  guaranteed.  This  was  arranged,  and  the 
cars  were  finally  delivered  March  28,  the  Kuhne-Libby  Company  as- 
suming two-thirds,  or  $1,078,  of  the  demurrage  charges  in  controversy, 
and  the  Texas  Company  assuming  one-third,  or  $639. 

A  through  rate  on  gasoline  in  tank-car  loads  was  in  effect  from 
Sistersville  to  Marcus  Hook,  via  the  route  specified  in  the  billing,  as 
above  noted.  The  complainants,  relying  on  Trexler  Lumber  Co.  v. 
N.  O.  <&  N.  E.  R.  R.,  49  L  C.  C,  121 ;  and  Este  Co.  v.  A.  C.  L.  R.  R.  Co., 
84  I.  C.  C,  469,  contend  that  since  a  through  rate  was  in  effect  from 
Sistersville  to  Marcus  Hook  for  Pennsylvania  delivery,  and  since  the 
billing  was  from  point  of  origin  to  Marcus  Hook,  and  the  routing 
indicated  Pennsylvania  delivery,  it  was  the  duty  of  the  defendants 
to  transport  these  shipments  through  to  their  billed  destination,  and 
that  the  assessment  of  demurrage  for  detention  short  of  that  destina- 
tion was  unlawful. 

Defendants  contend  that  since  the  application  of  the  joint  through 
rate  was  limited  by  their  switching  absorption  tariff  to  certain  in- 
dustries having  sidings  at  Marcus  Hook,  in  which  list  the  consignee 
of  these  shipments,  Kuhne-Libby  Company,  was  not  included,  it  was 
not  their  duty  to  turn  the  cars  over  to  the  Pennsylvania,  the  switching 
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line,  until  the  consignee  had  designated  an  industry  included  in  that 
list  where  delivery  at  Marcus  Hook  could  have  been  made,  or  until 
their  charges  were  paid  or  guaranteed;  that  the  complainants  had 
not  given  specific  orders  to  the  Pennsylvania  identifying  these  cars, 
nor  was  the  Pennsylvania  notified  that  the  bills  of  lading  had  been 
transferred  by  Kuhne-Libby  Company  to  the  Texas  Company,  so 
that  even  if  the  Reading  had  made  inquiry  of  the  Pennsylvania  for 
information  as  to  the  disposition  of  these  cars,  no  direct  informa- 
tion would  have  been  obtainable,  and  that  such  failure  under  the  cir- 
cumstances can  not  furnish  a  ground  for  the  recovery  of  any  loss  suf- 
fered by  complainants  because  they  were  equally  negligent. 

This  case  is  not  distinguishable  in  material  fact  or  principle  from 
Trexler  Lumber  Co,  y,  N.  0.  c&  N.  E.  R,  R,^  supra^  and  Este  Co. 
V.  A.  C.  L.  R.  R,  Co.^  supra.  In  the  Este  Case  the  Atlantic  Coast 
Line  held  a  car  of  lumber  at  Pinners  Point,  Va.,  which  was  shipped 
on  billing  specifying  Portsmouth,  Va.,  as  the  destination.  The  At- 
lantic Coast  Line  did  not  reach  Portsmouth,  but  absorbed  the  switch- 
ing charges  of  the  Seaboard  Air  Line,  which  did.  The  car  was  con- 
signed to  Este  Company,  which  had  no  office  at  Portsmouth  and  was 
unknown  to  the  Atlantic  Coast  Line.  The  car  was  consequently  held 
at  Pinners  Point  and  notices  sent  to  Este  Company  at  Portsmouth, 
which  were  never  received.  Este  Company  had  given  instructions  to 
the  Seaboard  agent  at  Portsmouth  to  deliver  the  car  upon  arrival  to 
the  general  storekeeper  of  the  Norfolk  Navy  Yard.  Este  Company 
was  known  to  the  Seaboard,  and  if  the  car  had  been  delivered  to  that 
line  in  the  first  instance  advance  payment  of  the  freight  charges 
would  have  been  unnecessary.  We  held  that  the  Atlantic  Coast  Line 
had  contracted  to  carry  the  shipment  to  Portsmouth  and  that  it  could 
not  hold  the  car  short  of  that  destination  for  prepayment  of  charges, 
and  that  the  demurrage  collected  as  the  result  of  such  detention  was 
unlawfully  assessed. 

La  the  Trexler  Case^  the  Mobile  &  Ohio  held  two  cars  of  lumber 
in  its  yards  at  East  St.  Louis,  111.,  which  were  billed  to  Madison,  111., 
a  point  in  the  switching  district  of  East  St.  Louis.  The  consignee 
was  unknown  to  that  carrier  and  the  cars  were  held  for  prepayment 
of  charges.  The  Mobile  &  Ohio  did  not  reach  Madison.  The  agent 
at  Madison  had  been  instructed,  however,  to  deliver  the  cars  to  the 
Kettle  River  Company  at  Madison.  The  rate  applicable  was  a  spe- 
cific joint  rate  concurred  in  by  the  line-haul  carriers  and  by  the 
various  lines  serving  Madison.  Madison  was  not  a  prepay  station. 
We  said : 

In  view  of  these  tariff  provisions  and  the  fact  tliat  the  shipments  were 
billed  through  from  point  of  origin  to  Madison,  we  are  of  opinion  that  it 
was  defendants*  duty  to  transport  them  through  to  the  bUled  destination  and 
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that  the  Mohile  &  Ohio*s  action  In  stopping  them  at  a  point  short  of  that 
destination  and  assessing  demurrage  for  their  detention  at  that  point  was  un- 
authorized and  unlawful. 

In  this  case  the  cars  were  billed  to  Marcus  Hook  and  the  Penn- 
sylvania was  specified  in  the  routing  as  the  delivering  line.  The 
carriers  contracted  accordingly  and  their  contract  was  not  per- 
formed until  the  cars  were  turned  over  to  that  carrier  and  an  at- 
tempt made  by  it  to  deliver  them.  If  the  Reading  agent,  instead 
of  reporting  these  cars  as  unclaimed,  had  observed  the  billing  in- 
structions which  put  him  on  notice,  and  had  made  inquiry  of  the 
Pennsylvania  for  disposition  orders,  the  telephone  communications 
it  had  received  from  the  Texas  Company  apparently  would  have 
served  their  intended  purpose  and  the  demurrage  charges  would 
not  have  accrued.  Schuh-Mason  Lumber  Co.  v.  M,  d:  0.  R.  R.  Co.^ 
46  I.  C.  C,  365.  American  Petrolevm  Products  Co.  v.  M.^  K.  <6 
T.  Ry.  Co.^  53  I.  C  C,  427.  The  fact  that  the  Reading's  absorption 
tariff  specified  certain  industries  to  and  from  which  the  switching 
charges  of  the  Pennsylvania  would  be  absorbed,  can  not  alter  its 
common-carrier  liabilities  under  its  contract  as  set  forth  in  the  bills 
of  lading  specifying  the  limits  of  the  transportation  to  be  performed. 
The  fact  that  the  consignee  named  in  the  billing  was  not  an  in- 
dustry included  in  the  list  of  industries  published  in  its  switching- 
absorption'  tariff  should  have  put  it  on  notice  that  the  consignee 
named  had  made  arrangements  to  take  delivery  on  the  tracks  of  an 
industry  that  was  so  specified.  A  rate  can  not  be  limited  in  its  ap- 
plication to  individual  shippers.  Defendants'  switching-absorption 
tariff, "if  it  is  to  be  held  lawful,  must  be  so  construed. 

Following  Este  v.  A,  C.  L.  R.  R.y  supra^  and  Trexler  Lumber  Co. 
V.  N.  O.  (&  N.  E.  R.  -ff.,  suprUy  we  find  that  the  demurrage  charges 
assailed  were  unlawfully  collected,  and  that  the  shipments  were 
made  as  described  and  the  unlawful  charges  paid  and  borne  as 
stated ;  that  the  complainants  have  been  damaged  in  the  amount  of 
such  charges;  and  that  the  Kuhne-Libby  Company  is  entitled  to 
reparation  from  the  Philadelphia  &  Reading  Railway  Company  in 
the  sum  of  $1,078,  with  interest,  and  the  Texas  Company  is  like- 
wise entitled  to  reparation  in  the  sum  of  $539,  with  interest.  An 
appropriate  order  will  be  entered. 
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No.  9822. 
DAHLSTEOM  METALLIC  DOOR  COMPANY 

V. 

ERIE  RAILROAD  COMPANY,  DIRECTOR  GENERAL, 

ET  AL. 


Decided  February  17,  1920. 


Previons  report  !d  this  case  slightly  modified  in  part  npoD  further  consideration. 

Supplemental  Report  op  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

By  Division  2 : 

In  our  original  report  in  this  case,  55  I.  C.  C,  402,  we  prescribed 
for  official  classification  territory  various  classification  descriptions, 
minimum  weights,  and  ratings  to  apply  to  articles  listed  under  the 
head  of  building  sheet-metal  work,  and  entered  an  order  accordingly. 
In  the  Consolidated  Classification  Case^  54  I.  C.  C,  1,  we  made 
recommendations  to  the  Director  General  with  respect  to  the  descrip- 
tions and  minimum  weights  on  the  same  articles.  Unavoidably 
almost,  through  a  complication  of  circumstances  not  necessary  to  set 
forth  in  detail,  it  happened  that  there  was  conflict  between  these  two 
cases,  so  far  as  door  and  window  casings  and  frames,  made  of  iron 
or  steel,  or  wood  covered  with  iron  or  steel  or  tin,  are  concerned. 
The  conclusions  we  reached  in  the  Consolidated  Classification  Case 
were  based  upon  a  later  and  more  comprehensive  record.  Upon  fur- 
ther consideration  of  the  whole  situation  we  are  of  opinion  that  our 
recommendations  in  the  Consolidated  Classification  Case  should  be 
made  our  findings  in  this  case  and  that  the  ratings  to  apply  in  con- 
nection with  those  descriptions  and  minimum  weights  should  be  as 
shown  below : 

Iron  or  steel,  or  wood  covered  with  iron  or  steel  or  tin : 

OaslDgs,  Door  or  Window:  Radngs. 

S.  U.,  in  boxes  or  crates,  L.  C.  L 2 

S.  U.,  loose  or  in  packages,  O.  L.,  min.  wt  24,000  lbs.,  subject  to 

Rule  84 5 

K.  D.,  in  boxes  or  crates,  L.  C.  L 3 

K.  D.,  loose  or  In  packages,  C.  L.,  min.  wt.  30,000  lbs 5 

Frames,  Door  or  Window: 

S.  U.,  in  boxes  or  crates,  L.  C.  L 2 

S.  U.,  loose  or  in  packages,  G.  L.,  min.  wt.  18,000  lbs.,  subject  to 

Rule  84 R-26 

K.  D.,  in  boxes  or  crates,  L,  O.  L 3 

K.  D.,  loose  or  in  packages,  C.  L.,  min.  wt.  30,000  lbs 5 
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The  only  difference  of  importance  between  this  conclusion  and  that 
previously  reached  in  this  case  is  that  frames  are  to  be  provided  for 
separately  from  casings,  making  no  change  in  our  findings  as  to 
casings,  but  establishing  on  frames,  because  of  their  lighter  loading, 
a  carload  minimum  weight  of  18,000  pounds  with  a  rating  of  It-26. 

While  the  descriptions,  packing  specifications,  and  carload  mini- 
mum weights  above  set  forth  are,  owing  to  the  limitations  of  the 
complaint,  prescribed  only  for  official  classification  lines,  they  were 
recommended  in  our  report  in  the  Consolidated  Classification  Case 
for  general  application. 

Our  order  will  be  modified  in  accordance  with  our  findings  herein. 
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No.  9752.1 
E.  T.  DU  PONT  DE  NEMOUKS  POWDER  COMPANY 

V. 

DIEECTOR  GENERAL,  MACON,  DUBLIN  &  SAVANNAH 

RAILROAD  COMPANY,  ET  AL. 


Submitted  September  16,  1919,    Decided  February  17,  1920. 


Rates  on  cotton  linters  and  cottonseed-hull  shavings,  in  carloads,  and  on  sul- 
phuric acid,  In  tank-car  loads,  from  points  in  southeastern  and  Carolina 
territories  to  Hopewell,  Va.,  not  found  to  have  been  unreasonable  or  un- 
justly discriminatory.  Present  rates  on  cottonseed-hull  shavings  and  sul- 
phuric acid  from  and  to  the  same  points  not  found  to  be  unreasonable  or 
unjustly  discriminatory.    Complaints  dismissed. 

H.  S.  Farrow^  J.  P.  Laifey^  and  F.  8.  Thomas  for  complainant 
R.  Walton  Moore^  Theodore  MV.  Reath^  Alex  M.  Bully  and  Charles 
J.  Rixey^  jr.,  for  defendants. 

Report  of  the  Commission, 

Division  3,  Commissioners  Hall,  Attchison,  and  Eastman. 

Eastman,  Commissioner: 

The  original  complaint  in  No.  9752  was  brought  by  E.  I.  du  Pont 
de  Nemours  Powder  Company,  and  all  other  complaints  by  its  suc- 
cessor, E.  I.  du  Pont  de  Nemours  &  Company.  These  will  be  referred 
to  hereinafter  as  complainant. 

In  its  complaints  in  No.  9752  and  Sub-Nos.  1  to  110,  inclusive,  and 
in  No.  10045  and  Sub-Nos.  1  to  37,  inclusive,  as  amended,  complainant 
alleges  that  the  rates  charged  on  numerous  shipments  of  cotton 
linters,  in  carloads,  made  in  1915,  1916,  and  1917,  prior  to  federal 
control,  from  points  in  Georgia,  Alabama,  Tennessee,  Mississippi, 
South  Carolina,  and  North  Carolina  to  Hopewell,  Va.,  were  unrea- 
sonable and  unjustly  discriminatory  under  sections  1  and  2  of  the 
act  to  regulate  commerce. 

*Thl8  report  also  embraces  No.  9752  (Sub-Nos.  1  to  110,  inclusive)  ;  No.  10045  and 
Snb-Nos.  1  to  37,  Inclusive;  No.  10043  and  Sub-Nos.  1  to  34,  inclusive;  No.  9819  and 
Snb-Nos.  1  to  21.  inclusive ;  and  No.  10397  and  Sub-Nos.  1  to  8,  inclusive ;  all  brought 
by  B.  I.  dn  Pont  de  Nemours  &  Company,  successor  to  the  above-named  complainant, 
againit  the  Director  General  and  Tariooa  railroad  corporations. 
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In  its  complaints  in  No.  10043  and  Sub-Nos.  1  to  34,  inclusive, 
complainant  alleges  that  the  rates  charged  on  numerous  shipments 
of  cottonseed-hull  shavings,  in  carloads,  made  between  February, 
1916,  and  December,  1917,  inclusive,  from  points  in  Georgia,  Alabama, 
Tennessee,  Mississippi,  and  North  Carolina  to  Hopewell,  were,  and 
that  the  present  rates  from  the  same  points  are,  unreasonable  and  un- 
justly discriminatory  in  violation  of  sections  1  and  2.  The  allega- 
tions of  the  complaint  in  Sub-No.  7  relate  also  to  numerous  shipments 
of  cotton  linters,  in  carloads,  made  during  the  same  period  from 
Greenwood,  Miss.,  to  Hopewell. 

In  its  complaints  in  No.  9849  and  Sub-Nos.  1  to  21,  inclusive,  and 
No.  10397  and  Sub-Nos.  1  to  8,  inclusive,  complainant  alleges  that 
the  rates  charged  on  numerous  shipments  of  sulphuric  acid,  in  tank- 
car  loads,  made  between  September,  1915,  and  August,  1918,  inclu- 
sive, from  points  in  Alabama,  Georgia,  Florida,  North  Carolina,  and 
South  Carolina  to  Hopewell,  were,  and  that  the  present  rates  from 
the  same  points  are,  unreasonable  and  unjustly  discriminatory  in 
violation  of  sections  1  and  2  of  the  act  to  regulate  commerce  and 
unjust  and  unreasonable  in  violation  of  section  10  of  the  federal 
control  act. 

The  prayers  are  for  reparation  on  the  past  shipments  of  all  three 
commodities  and  for  the  establisliment  of  reasonable  and  nondis- 
criminatory rates  on  cottonseed-hull  shavings  and  sulphuric  acid. 
Complainant,  however,  has  no  substantial  interest  in  the  rates  for  the 
future,  since  it  has  discontinued  the  manufacture  of  munitions  at 
Hopewell. 

Separate  hearings  were  had  in  Nos.  9752,  9849,  10043,  and  10397, 
and  a  further  hearing  was  had  in  No.  9752  in  connection  with  No. 
10045.  As  the  cases  involved  related  issues,  they  were  made  the 
subject  of  a  single  proposed  report.  Exceptions  were  filed  by  the 
complainant. 

The  term  "Virginia  cities,"  as  used  in  this  report,  means  those 
cities  in  Virginia,  served  by  the  Norfolk  &  Western  or  the  Chesa- 
peake &  Ohio,  which  have,  in  general,  a  parity  of  rates.  The  more 
important  are  Norfolk,  Richmond,  Petersburg,  Portsmouth,  New- 
port News,  Lynchburg,  Suffolk,  and  Roanoke.  Rates  to  and  from 
other  points  in  the  state  are  usually  made  by  combination  based  on 
these  cities.  The  rates  here  in  issue  were  thus  made  in  most  in- 
stances by  combination  on  Petersburg. 

Complainant's  plant  at  Hopewell  was  originally  intended  for  the 
manufacture  of  high  explosives,  but  was  never  used  for  that  purpose. 
At  the  outbreak  of  the  European  war,  shortly  after  the  completion 
of  the  plant,  the  manufacture  of  nitrocellulose  was  inaugurated.  In 
1915  and  subsequent  years,  large  quantities  of  cotton  linters,  cotton- 
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seed-hull  shavings,  and  sulphuric  acid  were  received  from  points  in 
southeastern  and  Carolina  territories.  As  a  high-explosives  plant 
under  peace  conditions,  it  would  have  drawn  raw  material  chiefly 
from  the  North  Atlantic  states  and  shipped  the  product  to  markets 
in  the  south  and  west.  The  decision  to  locate  the  plant  on  the  line 
of  the  Norfolk  &  Western  at  Hopewell  in  part  resulted  from  the 
agreement  of  that  carrier  to  accord  Hopewell  Virginia  cities  rates. 
The  other  site  under  consideration  was  on  the  Seaboard  Air  Line  at 
Suffolk.  In  conformity  with  this  agreement  Hopewell  was  accorded 
Virginia  cities  rates  inbound  on  raw  material  from  eastern  and 
central  points  and  outbound  on  manufactured  products  to  such 
points  and  to  points  in  southern  classification  territory  as  well. 

When  its  plant  was  converted  into  a  nitrating  industry,  com- 
plainant expected  to  receive  Virginia  cities  rates  on  the  raw  mate- 
rials drawn  from  points  in  the  southeast.  The  Norfolk  &  Western 
did  not  so  interpret  its  agreement  and  these  complaints  were  filed 
seeking  such  further  extension  of  Virginia  cities  rates  to  Hopewell 
and  reparation  on  that  basis. 

Hopewell  is  a  local  point  on  the  Norfolk  &  Western's  City  Point 
branch,  9  miles  north  of  Petersburg,  the  main-line  junction,  and 
1  mile  south  of  City  Point,  Va.,  the  terminus.  Complainant  con- 
tends that  Hopewell  was  and  is  entitled  to  Virginia  cities  rates  on 
the  traffic  in  question:  (1)  because  of  its  geographical  location  and 
the  similarity  of  its  situation  to  that  of  West  Point,  Va.,  which  has 
these  rates;  (2)  because  the  volume  of  tonnage  moving  in  and  out 
of  its  plant  compared  favorably  with  the  tonnage  moving  in  and 
out  of  any  one  of  the  Virginia  cities;  (3)  because  it  had  and  has 
•Virginia  cities  rates  on  southbound  traffic,  on  traffic  from  Memphis 
and  Nashville,  Term.,  and  on  traffic  to  and  from  points  in  other  than 
southern  territory;  and  (4)  because  it  has  been  given  the  Virginia 
cities  rates  on  linters  from  southern  points. 

Defendants  state  that  West  Point  was  accorded  Virginia  cities 
rates  because  of  conditions  which  do  not  now  exist  as  to  either  West 
Point  or  Hopewell;  that  complainant  has  no  competition  in  Vir- 
ginia ;  that  Hopewell  was  given  Virginia  cities  rates  on  traffic  from 
eastern  points  because  of  the  influence  of  the  steamship  lines  which 
operate  in  connection  with  the  rail  lines  from  Virginia  ports;  that 
the  reasons  for  according  Virginia  cities  rates  to  traffic  from  central 
territory  and  from  Memphis  and  Nashville  and  on  traffic  to  the 
south  have  been  explaingd-ii^/^l'/iu/^'^  i6  dimmers  Cotton  Oil  Co.  v. 
A.  G.  S.  R.  R^Jjl&^^^^i^.  C.  C,  593;  and  that^^^sfxtension  of  Vir- 
ginia cijies'rates  to  Hopewell  on  cotton  linters  fromH^  south  was 
bropgM  about  in  1917  by  action  of  the  Seaboard  Air  Lm^  followed 
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by  its  competitors,  which  would  not  have  been  taken  if  the  adjust- 
ment had  been  analyzed,  as  it  has  been  since. 

There  is  no  allegation  of  undue  prejudice  under  section  3  and 
no  evidence  of  unjust  discrimination  under  section  2,  and  therefore 
the  issue  is  whether  the  rates  to  Hopewell  were  and  are  unreasonable. 
The  circumstances  that  Hopewell  may  have  a  geographical  location 
similar  to  that  of  the  Virginia  cities  and  that  it  has  the  same  rates 
on  other  traffic,  although  they  merit  consideration,  are  not  controlling 
of  this  issue.  We  shall  now  consider  the  specific  evidence  with  refer- 
ence  to  the  rates  on  each  commodity. 

COTTON  LIMTERS. 

All  of  the  shipments  of  cotton  linters  moved  through  Petersburg 
and  the  rates  assessed  were  the  Petersburg  combinations.  The  Vir- 
ginia cities  rates  applying  to  Petersburg  were  the  sixth-class  rates 
or  equivalent  commodity  rates.  For  the  haul  of  9  miles  from  Petei's- 
burg  to  Hopewell  proportional  rates  applied  of  5  cents  on  compressed 
and  9  cents  on  uncompressed  linters,  in  connection  with  carload 
minima  of  20,000  pounds  and  12,000  pounds,  respectively,  and  com- 
plainant's attack  was  largely  directed  against  these  proportionals. 
All  rates  are  stated  herein  in  cents  per  100  pounds,  except  those  on 
sulphuric  acid,  which  are  stated  in  amounts  per  net  ton. 

Complainant  compares  these  proportionals  with  a  rate  of  7  cents 
maintained  by  the  Norfolk  &  Western  from  Norfolk  to  Hopewell  via 
Petersburg  for  a  haul  of  92  miles.  This  7-cent  rate  is  shown  by  de- 
fendants to  have  been  an  old  water-compelled  intrastate  rate  car- 
ried in  an  intrastate  tariff  filed  with  us  in  accordance  with  the  policy 
of  the  Norfolk  &  Western.  When  the  5  per  cent  and  15  per  cent 
general  increases  were  authorized,  this  rate  was  Aot  advanced.  It 
was  primarily  established  to  apply  on  cotton  solely,  but  was  ap- 
plicable to  linters  under  the  Virginia  classification,  which  prescribed 
cotton  rates  on  cotton  linters,  n.  o.  s.  The  Corporation  Commission 
of  Virginia  permitted  increases  effective  April  6, 1918,  to  11  cents  on 
cotton,  compressed,  any  quantity,  and  16  cents  on  cotton,  uncom- 
pressed, any  quantity. 

The  proportionals  in  question,  which  were  respectively  3  cents 
less  than  the  local  rates  on  linters,  compressed  or  uncompressed,  from 
Petersburg  to  Hopewell,  were  not  out  of  line  with  the  rates  on  other 
commodities  over  this  branch  line.  The  minimum  car  revenue  was 
$10  on  compressed  and  $10.80  on  uncompressed  linters,  whereas  on 
lumber  the  car  revenue  was  about  $15  on  the  average  loading;  on 
cement,  $12  on  the  minimum  loading ;  on  pig  iron,  $12  to  $20  on  the 
minimum  loading,  dependent  on  capacity  of  car;  and  on  salt,  about 
$15  on  the  minimum  loading.   Even  if  the  proportionals  were  too  high, 
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considered  as  separately  established  rates  for  local  hauls  from  Peters- 
burg to  Hopewell,  and  this  the  evidence  fails  to  show,  that  fact 
would  liot  prove  that  the  through  rates  were  unreasonable. 

Complainant  offered  in  comparison  rates  on  linters  from  the 
points  where  its  shipments  originated  to  Lake  Junction,  N.  J.,  where 
one  of  its  competitors  was  located.  The  comparison  fails  to  support 
complainant's  allegation  of  unreasonableness,  having  in  mind  the 
principle  that  ton-mile  earnings  should  decrease  as  the  distance  in- 
creases and  the  fact  that  a  considerable  portion  of  the  haul  to  Lake 
Junction  is  through  a  lower-rated  territory  than  that  south  of  Hope- 
well. The  following  are  from  complainant's  exhibits,  the  rates 
stated  being  those  on  compressed  linters,  except  as  noted : 


From— 


Selma,A]a 

Newberry,  S.  C 
Jackson.  Miss.. 
East  Point,  Qa. 


To  Hopewell 


Distance, 
miles. 


781 
405 
068 
562 


Rate, 
cents. 


45 

45 

»51 

45 


Ton-mile 

earnings, 

mills. 


11.5 
22.2 
10.5 
16.0 


To  Lake  Junction. 


Distance, 
miles. 


1,151 
806 

1,341 
932 


Rate, 
cents. 


54 
49 
54.6 
55 


Ton-mile 

earnings, 

mills. 


9.5 
12.1 

8.1 
11.8 


>  Applicable  on   linters,   "  Uncompressed,    carrier's   privilege   of   compressing   at   point 
of  shipment  or  in  transit.    Rate  includes  cost  of  compression.*' 

It  will  be  observed  that  the  rate  from  Jackson  to  Hopewell  yields 
10.5  mills  for  968  miles,  while  the  rate  from  East  Point  to  Lake 
Junction  yields  11.8  mills  for  the  comparable  distance  of  932  miles. 
Similar  results  are  obtained  when  rates  from  other  points  of  origin 
for  comparable  distances  are  used. 

For  the  purpose  of  showing  tjiat  the  sixth-class  rating  is  low  as 
applied  to  linters,  defendants  recite  the  following  classification  his- 
tory. When  this  commodity  was  first  specifically  named  in  the 
southern  classification,  in  1883,  it  was  accorded  the  same  rating  as 
cotton,  viz,  first  class,  any  quantity.  Prior  to  that  time  no  distinction 
had  been  made  between  cotton  and  cotton  linters.  In  December, 
1888,  the  sixth-class  rating  was  adopted  on  linters,  any  quantity, 
when  limited  in  value  to  2  cents  per  pound,  but  otherwise  the  cotton 
rates  were  applied.  This  concession  was  made,  it  is  stated,  in  re- 
sponse to  the  urgent  plea  of  the  cottonseed  crushers  to  permit  and 
encourage  the  development  of  the  cottonseed-oil  industry.  This 
value  limitation  remained  in  the  tariffs  until  1915  when,  it  is  stated, 
to  comply  with  the  Cummins'  amendment  to  the  act  to  regulate  com- 
merce such  limitations  on  all  commodities  were  stricken  from  the 
classification  on  such  short  notice  that  final  consideration  could 
not  then  be  given  to  the  establishment  of  a  proper  rating  having  no 
value  limitation.  The  result  was  that  although  the  value  of  linters 
had  more  than  doubled,  and  reached  8  cents  per  pound  during  the 
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period  when  the  shipments  here  involved  moved,  the  sixth-class 
rating  was  applicable  on  all  linters. 

For  the  purpose  of  showing  that  the  northbound  Virginia  cities 
rates  were  on  a  low  basis  defendants  cite  the  fact  that  those  rates 
were  and  are  lower  than  the  southbound  rates.  For  example,  on 
June  24,  1918,  the  rates  from  the  Virginia  cities  to  Atlanta  on  the 
numbered  classes  were  as  follows: 

Cnass 1  2        3        4        5        6 

Rate 100       86      76      64      52      48 

While  from  Atlanta  to  the  Virginia  cities  the  rates  were  as  follows: 

Class 1  2        3        4        5        6 

Rate 84        79      64      52      43      40 

The  southbound  class  rates  were  revised  January  1,  1916,  because 
of  our  decision  in  Fourth  Section  Violations  in  the  Southeast^  30  I. 
C.  C,  153,  but  the  northbound  rates  have  not  yet  been  so  revised. 
For  the  same  purpose  defendants  showed  that  the  class  rates  from 
typical  points  in  the  southeast  to  Richmond  were  on  a  relatively 
lower  basis  than  those  to  Cincinnati,  Ohio. 

Other  exhibits  submitted  by  defendants  tend  to  show  that  the 
through  rates  to  Hopewell  on  linters  were  not  unreasonable  as  com- 
pared with  similar  rates  between  other  points. 

From  seven  points  in  Louisiana  the  rates  on  compressed  lintei*s  to 
St.  Louis,  approved  by  us  in  Louisiana  Cotton^  46  I.  C.  C,  451,  aver- 
aged 58.3  cents,  with  an  average  ton-mile  yield  of  22.2  mills  for  an 
average  distance  of  523  miles,  as  against  an  average  rate  of  47.2 
cents  from  34  of  the  points  of  origin  in  southeastern  and  Carolina 
territories  to  Hopewell,  with  an  average  yield  of  12  mills  per  ton- 
mile  for  an  average  distance  of  786  miles. 

Another  exhibit  showed  that  the  rate  of  60  cents  on  compressed 
linters  from  Greenwood,  Miss.,  to  Hopewell,  short-line  distance  956 
miles,  was  relatively  lower  than  the  rates  from  numerous  points  in 
southeastern  and  southwestern  territories  to  points  in  central  terri- 
tory.   Other  similar  comparisons  were  oflfered. 

Emphasis  is  placed  by  defendants  upon  the  low  per-car  and  car- 
mile  earnings  upon  the  shipments  as  they  actually  moved.  The 
average  loading  was  16,191  pounds ;  the  average  haul,  587  miles ;  the 
average  per-car  earnings,  $87.26 ;  and  the  average  car-mile  earnings, 
14.8  cents. 

COTTONSEED-HULL  SHAVINGS. 

Cottonseed-hull  shavings  were  and  are  rated  claj^s  A,  any  quantity, 
in  the  southern  classification.  On  most  of  complainant's  shipments 
combination  rates  were  applied  made  up  of  the  class  A  rate,  or  an 
equivalent  commodity  rate  with  a  minimum  of  20,000  pounds,  to 
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Petersburg,  and  the  fifth-class  proportional  mileage  rate  of  .7.4  cents, 
minimum  30,000  pounds,  governed  by  the  official  classification,  be- 
yond. On  August  1,  1917,  the  Petersburg-Hopewell  rate  was  in- 
creased 15- per  cent  to  8.6  cents.  On  the  shipments  from  North  Caro- 
lina points  a  rate  of  4  cents  was  applicable  for  the  movement  beyond 
Petersburg.  Defendants  state  that  in  1916  joint  commodity  rates 
were  established  from  Birmingham  and  Selma,  Ala.,  and  Atlanta 
and  Macon,  Ga.,  to  Hopewell,  which  were  lower  than  the  Petersburg 
combinations.  The  class  A  rates  were  about  40  per  cent  lower  than 
the  sixth-class  rates  which  applied  on  linters. 

Complainant's  evidence  was  directed  principally  against  the  rate 
of  7.4  cents  from  Petersburg  to  Hopewell.  It  compared  the  mini- 
mum revenue  of  $22.20  per  car  yielded  by  this  rate  with  the  mini- 
mum per-car  revenues  of  $10  and  $10.80  under  the  respective  pro- 
portional rates  of  5  cents  and  9  cents  on  linters,  compressed  and  un- 
compressed. While  the  maintenance  of  a  higher  rate  on  cotton- 
seed-hull shavings  than  on  linters  might  be  unreasonable  for  local 
movements,  the  comparison  loses  significance  in  view  of  the  fact  that 
the  through  rates  on  the  shavings  were  substantially  lower  than 
the  through  rates  on  linters.  Nor  is  light  thrown  on  the  reason- 
ableness of  the  through  rates  by  complainant's  comparison  of  the 
rate  of  7.4  cents  with  a  rate  of  5  cents  from  Norfolk  to  Hopewell  for 
a  distance  of  92  miles;  with  a  rate  of  5.5  cents  from  Richmond  to 
Hopewell  for  a  distance  of  31  miles ;  and  with  the  Petersburg-Hope- 
well intrastate  rate  of  35  cents  per  ton ;  or  by  the  facts  that  in  con- 
structing rates  from  Carolina  points  the  factor  from  Petersburg  to 
Hopewell  is  4  cents  and  that  there  were  contemporaneously  in  effect 
joint  rates  from  Birmingham,  Macon,  and  Atlanta  to  Hopewell  only 
1.6  cents  higher  than  the  Virginia  cities  rates. 

Complainant  compared  the  through  rates  to  Hopewell  with  those 
from  the  same  points  of  origin  to  Lake  Junction,  N.  J.,  but  the  re- 
sults of  this  comparison  do  not  differ  from  those  of  the  similar  com- 
parison in  the  case  of  the  rates  on  linters. 

Defendants  submitted  numerous  exhibits  comparing  the  rates  on 
cottonseed-hull  shavings  to  the  Virginia  cities  and  to  Hopewell  with 
rates  from  the  same  territory  of  origin  to  other  destinations  and 
with  rates  on  low-grade  commodities,  all  of  which  tend  to  show  that 
the  rates  attacked  were  not  unreasonable. 

In  Farmers  cfe  Ginnera  Cotton  Oil  Co.  v.  A.  Cf.  S.  R.  R.  Co.^  siipra^ 
we  found  that  the  rates  on  cottonseed-hull  shavings  from  Birming- 
ham to  Hopewell,  here  again  in  issue,  had  not  been  shown  to  have 
been  unreasonable^ 
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SUI^PHXTRIC  ACID. 

ComplainantV  shipments  of  sulphuric  acid  upon  which  it  seeks 
reparation  originated  at  Pensacola  and  Jacksonville,  Fla.,  Mont- 
gomery and  Grasselli,  Ala.,  Savannah,  Macon,  and  Pelham,  Ga., 
Charlotte,  Wilmington,  Selma,  Durham,  and  Winston-Salem,  N.  C, 
and  Charleston  and  Pon  Pon,  S.  C. 

The  development  of  the  movement  of  sulphuric  acid  in  tank  cars 
from  southern  producing  points  is  detailed  in  International  Agricul- 
tural Corporation  v.  L.  <&  N.  R.  R.  Co.^  22  I.  C.  C,  488,  hereinafter 
called  the  Copperhill  Case^  and  in  Sulphuric  Acid  from  New  Or- 
leans^ La,^  42  I.  C.  C,  200.  In  1915  a  large  demand  developed  for 
sulphuric  acid  to  be  used  in  the  manufacture  of  war  munitions.  Pre- 
viously this  commodity  had  been  used  principally  in  the  manufacture 
of  fertilizer,  and  fertilizer  plants  throughout  the  south,  which  were 
equipped  for  the  manufacture  of  the  acid,  undertook  to  supply  a 
part  of  the  demand.  When  this  new  movement  first  developed  the 
carriers  established  commodity  rates,  which  were  upon  no  uniform 
basis,  from  such  points  in  the  south  as  were  making  shipments,  to 
munitions-manufacturing  points  in  the  north,  including  Hopewell. 
With  a  view  to  establishing  a  more  uniform  rate  structure,  the  south- 
em  lines,  which  were  principally  concerned  in  establishing  propor- 
tional rates  to  the  gateways,  decided  to  establish  a  basing  scale,  not 
published,  for  use  in  making  rates  over  the  southern  lines  to  the 
Ohio  River  and  Virginia  cities  gateways  which  would  yield  approxi- 
mately the  same  earnings  per  ton-mile  as  the  rates  prescribed  by  us 
in  the  Copperhill  Case^  decided  February  5,  1912,  for  application 
from  Copperhill,  Tenn.,  to  certain  points  in  North  Carolina,  South 
Carolina,  Georgia,  and  Florida.  The  rates  to  the  Virginia  cities 
constructed  on  the  scale,  being  primarily  basing  rates,  are  equalized 
through  the  use  of  the  short-line  mileages  to  Richmond,  referred  to 
as  the  primary  gateway. 

In  making  the  rates  to  Hopewell  three  alternative  bases  are  pro- 
vided and  whichever  makes  the  lowest  through  charge  is  used. 
These  bases  are:  (1)  The  scale  applied  to  the  continuous  available 
short-line  mileage  via  Bristol  to  Hopewell;  (2)  the  scale  applied 
to  the  continuous  available  short-line  mileage  to  Burkeville,  Va., 
plus  85  cents  per  ton  beyond;  and  (3)  the  scale  applied  to  the  con- 
tinuous short-line  mileage  to  Petersburg,  plus  60  cents  per  ton  be- 
yond. It  is  obvious  that  the  through  rates  to  Hopewell  can  in  no 
instance  be  greater  than  the  Petersburg,  or  Virginia  cities,  rates 
plus  60  cents  per  ton.  Rates  so  constructed  were  applied  on  com- 
plainant's shipments. 

There  is  practically  no  consumption  of  sulphuric  acid  at  the  Vir- 
ginia cities  and  rates  to  points  beyond  the  Virginia  cities  and  Ohio 
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River  gateways  were  and  are  constructed  in  substantially  the  same 
manner  as  the  rates  to  Hopewell,  viz,  by  the  use  of  the  scale  rate  to 
the  gateway  and  local  or  proportional  rates  beyond.^ 

While  complainant  compared  the  rates  attacked  with  those  to  Lake 
Junction,  with  a  result  similar  to  that  referred  to  in  connection  with 
the  rates  on  linters,  its  principal  contention  is  that  the  rates  to  Hope- 
well should  be  constructed  upon  the  basis  of  the  unpublished  mile- 
age scale  applied  to  the  continuous  short-line  mileage  to  that  point, 
or,  assuming  that  basis  to  be  improper,  that  the  rates  to  Hopewell 
should  be  a  definite  and  reasonable  amount  higher  than  rates  to 
Petersburg  constructed  upon  the  basis  of  the  mileage  scale  applied 
to  the  short-line  mileage  to  Petersburg  rather  than  on  the  short-line 
mileage  to  Richmond.  It  contends  that  the  Hopewell  rates  should 
not  exceed  the  Petersburg  rates,  so  constructed,  by  more  than  20 
cents  per  ton,  which  is  the  amount  the  rates  to  Lake  Junction, 
located  on  a  branch  line,  exceed  the  main-line  junction  point  rates. 

Complainant  cites  Svlphunc  Acid  from  New  Orleans^  La.^  supra^ 
and  Aetna  Explosives  Co.  v.  A,  G.  S.  R.  R.  Co.^  51  I.  C.  C,  11,  but 
these  cases  do  not  support  its  contention. 

Defendants  maintain  that  the  Virginia  cities  rates  under  the  un- 
published scale,  which  is  based  upon  rates  prescribed  at  a  time  when, 
they  say,  the  conditions  surrounding  the  transportation  of  sulphuric 
acid  were  substantially  different  from  those  existing  at  the  time  com- 
plainant's shipments  moved  and  at  present,  are  low.  In  the  Copper- 
hill  Casey  referring  to  the  carriers'  position  that  sulphuric  acid, 
which  was  then  used  principally  in  the  manufacture  of  fertilizer, 
should  take  rates  substantially  the  same  as  fertilizer,  we  said : 

To  this  Idea  we  can  not  subscribe.  So  far  as  the  case  shows,  fertilizer  does 
not  compete  with  sulphuric  acid  nor  is  it  manufactured  at  the  point  where 
this  acid  originates.  The  value  of  the  fertilizer  distributed  throughout  the 
south  is  from  $15  to  $20  per  ton  at  the  plant.  The  value  of  this  sulphuric  acid 
is  $5  per  ton  at  the  point  of  origin.  It  Is  strictly  a  raw  material  and  we  think 
that  distinctly  lower  rates  should  be  applied  for  the  transportation  of  these 
commodities  from  the  point  of  origin  to  point  where  they  are  finally  used 
than  that  upon  the  manufactured  fertilizer. 

When  complainant's  shipments  moved  sulphuric  acid  was  principally 
used  in  the  manufacture  of  war  munitions.  Defendants'  witness 
testified  that  during  the  war  the  price  of  60°  sulphuric  acid  rose 
to  as  high  as  $100  per  ton,  but  whether  this  was  the  delivered  or  the 
point  of  origin  price  was  not  stated.  They  further  testified  that  an 
extensive  investigation  made  in  November,  1917,  disclosed  that  the 
acid  was  then  moving  on  contracts  calling  for  f .  o.  b.  shipping-point 
prices  ranging  from  $18  per  ton  upward.  Complainant's  witness, 
its  traffic  manager,  could  not  state  positively  the  price  complainant 
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was  paying  for  the  acid  but  testified  "  I  imagine  it  would  be  around 
$40  per  ton,"  referring,  apparently,  to  the  delivered  price. 

Defendants  also  refer  to  the  well-known  increase  in  transporta- 
tion costs  since  the  CopperhiU  Case  was  decided. 

The  combination  rates  to  Hopewell  under  attack  were  much  lower 
than  the  combination  class  rates,  as  illustrated  by  the  following  table, 
in  which  are  also  shown  the  commodity  rates  originally  established, 
as  above  described: 


From— 


Charleston,  8.  C 

Macon,  Qa 

Charlotte,  N.C. 
PonPon,8.C.. 


Class. 


16.48 
0.08 
6.80 
8.20 


Commodity. 


$3.10 
3.82 
2.60 
3.50 


Scale. 


$3.58 
4.50 
2.86 
3.75 


Defendants  submitted  in  evidence  numerous  exhibits  comparing 
the  rates  attacked  with  the  contemporaneous  rates  on  sulphuric  acid 
from  southeastern  and  Carolina  points  to  the  Ohio  Kiver,  to  eastern 
acid-consuming  points,  and  to  other  points;  from  points  in  central 
freight  association  territory  to  Hopewell  and  to  points  in  eastern 
trunk  line  territory;  and  from  points  in  New  Jersey  to  Hopewell; 
all  tending  to  show  that  the  rates  attacked  were  not  unreasonable. 
Defendants'  witness  testified  with  respect  to  many  of  the  rates  cited 
in  comparison  that  there  was  a  considerable  movement  thereunder. 
One  exhibit  showed  the  average  rate  prior  to  June  25,  1918,  from 
Charleston  and  Pon  Pon,  S.  C,  Macon,  Ga.,  and  Grasselli,  Ala., 
typical  points  of  origin,  to  Hopewell,  to  have  been  $4.08,  with  an 
average  yield  of  7.8  mills  per  ton-mile  for  an  average  distance  of  521 
miles,  as  against  an  average  of  $5.19  for  103  rates  from  southeastern 
and  Carolina  points  to  eastern  destinations  to  which  there  was  a 
large  movement,  with  an  average  yield  per  ton-mile  of  9.1  mills  for 
an  average  distance  of  578  miles.  Other  exhibits  were  to  the  same 
effect  and  it  will  serve  no  useful  purpose  to  set  them  forth  in  detail. 

Upon  the  facts  of  record  we  do  not  find  that  the  rates  charged  on 
any  of  the  three  commodities  were  unreasonable  or  unjustly  dis- 
criminatory, or  that  the  present  rates  on  cottonseed-hull  shavings 
and  sulphuric  acid  are  unreasonable  or  unjustly  discriminatory. 

An  order  dismissing  the  complaint  will  be  entered. 
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No.  9926.* 

JOBBERS'  &  MANUFACTURERS'  BUREAU  OF  THE  CHAM- 
BER OF  COMMERCE  OF  HUNTINGTON,  W.  VA., 

V. 

ATLANTIC  CITY  RAILROAD  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  October  11,  1919,    Decided  February  11,  1920. 


1.  Glass  and  commodity  rates  between  Huntington,  W.   Va.,  and  points   in 

trunk  lines  and  New  England  territories,  based  on  87  per  cent  of  the 
Chicago-New  York  and  the  New  York-Chicago  rates,  found  unreasonable 
and  unduly  prejudicial  to  the  extent  that  they  exceed  82  per  cent  of 
such  base  rates. 

2.  <Ck)mmodity  rates  on  glass  bottles  from  Huntington  to  eastern  cities  found 

unduly  prejudicial  to  the  extent  they  exceed  the  rates  contemporaneously 
in  effect  from  Charleston,  W.  Va.,  by  more  than  3  per  cent  of  tne 
Chicago-New  York  rate. 

W,  P.  Tingley  and  Willis  H.  Fowle  for  complainants. 

TF.  B,  SneU^  jr.^  Francis  B.  James^  E.  E.  WUliamsonj  and  Ewing 
II.  Scott  for  Charles  Boldt  Company,  intervener. 

Charles  R.  Webber  for  Baltimore  &  Ohio  Railroad  Company; 
W.  N.  King  for  Kanawha  &  Michigan  Railway  Company;  T.  J. 
Cook  for  New  York  Central  lines;  W.  W.  Collin^  jr.^  and  James 
StUhoell  for  Pennsylvania  lines;  /?.  Walton  Moore  and  D.  Lynch 
Yoimger  for  Norfolk  &  Western  Railway  Company;  and  W.  S, 
Bronson  and  /.  S.  Patterson  for  Chesapeake  &  Ohio  Railway  Com- 
pany. 

Report  or  the  Commission. 

Division  1,  Commissioners,  McChord,  Meyer,  and  Woomjst. 

A  proposed  report  was  prepared  by  the  examiner  and  served  on 
the  parties  in  this  case.  Exceptions  were  filed  to  it  by  the  Charles 
Boldt  Company,  intervener,  and  the  defendants.  The  following 
statement  of  facts  is  correct  and  is  substantially  the  same  as  that 
made  by  the  examiner. 

Huntington,  W.  Va.,  on  most  of  its  traffic  to  and  from  trunk  line 
and  New  England  territories  has  rates  on  the  basis  of  87  per  cent 
of  the  Chicago-New  York  or  New  York-Chicago  rates.  By  com- 
plaint it  asks  that  it  be  accorded  the  74  per  cent  basis.    The  com- 

*  The  report  also  embraces  No.  9808,  West  Virginia  RaU  Company  v.  Pennsylranla  Rail- 
road Company  et  al. 
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plaint  was  filed  chiefly  on  behalf  of  the  commercial  and  industrial 
interests  of  the  city.  It  is  alleged  that  the  rates  are  unreasonable 
and  that  they  are  unduly  prejudicial  as  compared  with  the  rates 
applying  between  other  points  in  central  freight  association  terri- 
tory and  the  east.  The  Charles  Boldt  Company,  which  has  a  bottle 
factory  at  Huntington,  intervened  in  support  of  the  complaint. 
This  company  complains  particularly  of  the  maintenance  of  higher 
rates  on  bottles  from  Huntington  to  the  east  than  from  Charleston, 
W.  Va.,  where  a  formidable  competitor  is  located.  It  was  repre- 
sented by  counsel,  offered  testimony,  and  has  filed  a  brief.  Com- 
plainant and  intervener  will  be  spoken  of  together  as  complainants. 
By  supplemental  complaint  filed  after  the  hearing  in  Docket  No. 
9926  the  Director  Greneral  of  Railroads  was  made  a  party  defendant. 
He  answered  but  no  further  hearing  was  asked  or  had. 

A  map  of  the  situation  before  us  in  this  case  appears  as  an  ap- 
pendix to  the  report. 

Huntington  is  on  the  main  line  of  the  Chesapeake  &  Ohio  Rail- 
way, and  on  the  Ohio  River  division  of  the  Baltimore  &  Ohio  Rail- 
road, which  extends  along  the  Ohio  River  from  Wheeling  to  Kenova, 
through  Parkersburg  and  Huntington,  W.  Va.  It  is  161  miles  east 
of  Cincinnati,  Ohio,  and  281  miles  southwest  of  Pittsburgh,  Pa.  The 
87  per  cent  group,  in  which  Huntington  is  situated,  is  rather  long 
and  narrow  and  borders  on  the  Ohio  River.  It  reaches  from  a  point 
just  west  of  Cincinnati  to  and  considerably  beyond  Charleston,  W. 
Va.,  50  miles  east  of  Huntington.  It  includes  also  Portsmouth  and 
Ironton,  Ohio,  Ashland,  Ky.,  and  Kenova,  W.  Va.,  on  the  Ohio  River 
between  Cincinnati  and  Huntington,  together  with  other  points  east 
of  Cincinnati  on  the  Chesapeake  &  Ohio  and  Norfolk  &  Western  rail- 
ways, and  points  on  various  lines  in  southern  Ohio. 

Before  the  hearing  the  Chamber  of  Commerce  of  Charleston, 
W.  Va.,  filed  a  petition  of  intervention  stating  that  its  interest  in 
the  case  was  the  same  as  complainant's,  but  it  did  not  appear  at  the 
hearing  nor  file  a  brief.  Representatives  of  the  commercial  organi- 
zations of  Portsmouth,  Ironton,  and  Ashland  appeared  at  the  hear- 
ing and  stated  that  their  interests  were  the  same  as  complainant's 
and  that  they  desired  the  same  relief.  They  did  not  intervene  nor 
offer  testimony,  however.  Shortly  after  the  hearing,  the  Ports- 
mouth organization  filed  a  complaint  similar  to  the  one  here  before 
us,  and  the  Chamber  of  Commerce  of  Ashland  intervened  therein, 
stating  that  its  interest  was  the  same  as  that  of  the  Portsmouth 
organization.  Board  of  Trade  of  Portsmouth  v.  A.  C.  R.  R.  Co.^  57 
I.  C.  C,  78,  disposed  of  in  a  separate  report. 

Huntington  is  a  thriving  city  with  a  population  of  nearly  50,000 
and  a  number  of  industrial  and  jobbing  enterprises.  Its  growth 
and  development  have  been  rapid,  and  the  tonnage  now  moved  to 
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and  from  Huntington  shows  marked  increases  over  past  years. 
Abundant  supplies  of  coal,  oil,  gas,  timber,  sand,  and  salt  are  close 
at  hand.  Defendants  concede  that  Huntington  has  many  natural 
advantages  and  suggest  that  it  is  therefore  well  able  to  overcome  its 
freight-rate  handicaps. 

Huntington's  principal  eastbound  traffic  consists  of  articles  whi(^ 
it  manufactures.  As  an  industrial  center,  it  is  in  active  competition 
with  various  points  in  central  freight  association  territory,  par- 
ticularly Pittsburgh,  Pa,,  Wheeling,  W.  Va.,  and  various  manufac- 
turing cities  in  Ohio — Cleveland,  Toledo,  Columbus,  Akron,  Canton, 
Youngstown,  East  Liverpool,  Bellaire,  and  others,  all  of  which 
have  lower  rates  to  the  east  than  Huntington.  Huntington's  west- 
bound traffic  is  made  up  very  largely  of  manufactured  articles 
brought  frojn  the  east  for  distribution  in  the  surrounding  country. 
As  a  jobbing  center,  its  principal  competition  is  with  points  in  the 
87  per  cent  group,  and  therefore,  in  so  far  as  westbound  traffic  is 
concerned,  it  is  on  a  rate  parity  with  some  of  its  chief  competitors. 
Huntington  has  considerable  jobbing  competition,  however,  with 
Parkersburg  and  Clarksburg,  W.  Va.,  and  some  little  with  Wheeling, 
W.  Va.,  and  other  cities  in  northern  West  Virginia,  eastern  Ohio, 
and  western  Pennsylvania,  which  have  lower  rates  from  the  east 
than  Huntington. 

A  statement  of  the  class  rates  in  force  at  the  time  of  the  hearing 
from  Huntington  and  from  other  points  in  central  freight  associa- 
tion territory  to  Atlantic  seaboard  cities,  as  given  by  complainant, 
appears  below.  All  of  the  rates  have  since  been  increased  in  ac- 
cordance with  the  Director  General's  Order  No.  28.  The  westbound 
rates  are  substantially  the  same  as  the  eastbound  rates. 


From— 


Haattngton,  W.  Va 
GtoYaland,OhIo.... 
Odliiiiibtis,  Ohio.... 

Pittsburgh  P» 

Ptrktnborg,  W.  Va 
Wheattng,  W.  Va... 


Per- 
cent- 
age 
basla. 


87 


n 


77 


60 


70 


€0 


Dis- 
tance. 


i 


MUet. 
650 
653 
477 
504 
550 
470 
457 
634 
619 

sao 

519 
651 
428 
348 
326 
603 
529 
462 
382 
550 
496 
415 

m 

564 


Tc^ 


!••••••• 


New  York,  N.Y. 
Philadelphia.  Pa. 

Baltimore,  Md 

Norfolk,  Va 

New  York,  N.Y 

Philadelphia,  Pa 

Baltimore,  Md 

Norfolk,  Va 

New  York,  N.Y 

Philadelphia,  Pa 

Baltimore,  Md 

Norfolk,  Va 

New  York,  N.Y 

PhiladeiiAia,  Pa 

Baltimor&Md 

Norfolk,  Va 

New  York,  N.Y 

Philadelphia,  Pa 

Baltimore,  Md 

Norfolk,  Va 

New  York,  N.Y 

PhUadelphia.  Pa 

Baltimore^  Md 

Norfolk,  Va 


78.6 
76.5 
75.5 
06.5 
04.0 
62.0 
61.0 
66.5 
60.6 
67.6 
66.6 
06.6 
54.0 
48.0 
46.0 
66.5 
6S.0 
67.0 
55.0 
66.5 
54.0 
48.0 
46.0 
66.5 


68.6 
66.5 
65.6 
58.0 
56.0 
54.0 
63.0 
66.0 
61.0 
60.0 
68.0 
68.0 
47.6 
41.6 
39.6 
5B.0 
56.5 
49.5 
47.5 
58.0 
47.5 
41.5 
30.5 
58.0 


8 


52.0 
50.0 
49.0 
43.0 
42.6 
40.6 
39.5 
43.0 
46.0 
44.0 
48.0 
43.0 
36.0 
34.0 
83.0 
43.0 
42.0 
40.0 
39.0 
43.0 
36.0 
34.0 
33.0 
43.0 


36.6 
34.6 
83.6 
29.6 
30.0 
28.0 
37.0 
29.6 
32.6 
30.6 
29.6 
29.6 
25.0 
23.0 
22.0 
29.6 
29.5 
27.5 
26.5 
29.5 
25.0 
23.0 
22.0 
29.5 


a.6 

29.6 
28.5 
24.6 
26.5 
23.6 
22.6 
94.6 
27.6 
26.6 
24.6 
24.6 
21.6 
19.5 
18.5 
24.6 
25.0 
23.0 
22.0 
24.5 
21.  i 
19.5 
18.5 
24.5 


26.0 
24.0 
23.0 
20.0 
21.6 
19.5 
18.5 
30.0 
23.0 
21.0 
20.0 
20.0 
18.0 
16.0 
16.0 
20.0 
21.0 
19.0 
l&O 
20.0 
l&O 
16.0 
15.0 
20.0 


67  I.  C.  O. 


J 


JOBBERS*  A  MFRS.'  BUREAU  OF  HUNTINGTOIST  V.  A.  O.  R.  R.  00,        67 


Reduced  to  a  per-mile  basis  the  rates  applying  between  Hunting- 
ton and  points  in  eastern  territory  are  materially  higher  than  the 
corresponding  rates  enjoyed  by  the  other  cities  mentioned. 

The  rates  on  all  classes  between  New  York  and  Huntington  are 
higher  than  for  equal  distances  between  points  within  central  freight 
association  territory.  The  reverse  is  true  of  the  rates  between  New 
York  and  certain  points  other  than  Huntington  in  or  on  the  eastern 
border  of  central  freight  association  territory,  except  as  to  fifth  and 
sixth  classes.  This  is  shown  in  the  following  table  of  rates  in  effect 
at  the  time  of  the  hearing : 

Rates  from  New  York  to  various  poUits  compared  to  rates  in  C,  F.  A.  territory 

for  corresponding  distances. 


New  York-Huntington,  W.  Va 
New  York- Wheeling.  W.  Va. . . 

CW    A 

New  York-Parkersborg,  W.  Va 

C   V   A 

New  York-Pittsburgh,  Pa. 

Cv  k 

New  York-Cohimbus,  Ohio 

New  York-Marion,  Ohio .... 
r  F  A 

New  York-CrestUne,  Ohio . 
C.F.A 


•  -  •  ^*  •  < 


•••••• 


•   •    •••«*4 


»•••••••••< 


Mitnt. 
650 

405 

529 

428 

619 

647 

620 


78.6 
72.6 
54.0 
63.5 
63.0 
65.5 
54.0 

6ao 

69.6 

7ao 

69.5 
72.5 
68.5 

7ao 


68.6 
61.5 
47.5 
54.0 
55.5 
55w6 
47.5 
61.0 
61.0 

6ao 

61.0 
61.5 
60.0 
59.5 


52.0 
48.0 
35.0 
^5 
42.0 
44.0 
36.0 
40.0 
46.0 
47.0 
46.0 
48.5 
45.5 
47.0 


36.5 
36.0 
25.0 
33.5 
29.5 
33.0 
25.0 
30.0 
32.6 
85.0 
32.5 
36.0 
32.0 
35.0 


31.5 
26.5 
21.5 
22.0 
25.0 
23.0 
21.5 
21.0 
27.5 
245 
27.5 
25.5 
27.5 
24.5 


26.0 
20.0 
18.0 
18.0 
21.0 
18.5 
18.0 
17.0 
23.0 
19.5 
23.0 
2a5 
23.0 
19.5 


Various  points  also  have  lower  commodity  rates  than  Huntington. 
The  commodity  rate  on  sugar  for  New  York  to  Huntington  at  the 
time  of  the  hearing  was  23.8  cents,  while  to  Cincinnati  it  was  1  cent 
lower.  The  record  contains  no  explanation  of  this  'situation  but  our 
understanding  is  that  it  is  due  to  the  fact  that  the  lines  from  the 
Gulf  ports  maintain  higher  rates  to  Huntington  than  to  Cincinnati. 
The  rate  on  canned  fruits  and  vegetables  from  Baltimore  to  Hunt- 
ington is  on  the  fifth-class  basis,  but  to  Indianapolis,  Ind.,  Louis- 
ville, Ky.,  and  Columbus  and  Cincinnati,  Ohio,  the  rates  are  1  cent 
below  fifth  class.  This  situation  was  not  explained.  The  rate  from 
New  York  to  Huntington  on  plaster  and  stucco  at  the  time  of  the 
hearing  was  20.5  cents,  but  to  several  points  in  the  60,  67,  and  71 
per  cent  groups  there  was  a  rate  of  15.7  cents.  This  situation  like- 
wise was  not  explained.  There  is  no  doubt  a  movement  of  sugar 
from  New  York  to  Huntington,  but  whether  Huntington  is  actually 
interested  in  the  rates  on  the  other  commodities  referred  to  is  not 
established. 

Defendants,  at  the  time  of  the  hearing,  had  a  commodity  rate  on 
lumber  from  Huntington  to  New  York  of  22.6  cents.  From  Cincin- 
nati, also  an  87  per  cent  point,  the  rate  to  New  York  via  lines  operat- 
ing north  of  the  Ohio  River  was  20.3  cents.  The  20.3-cent  rate  was 
the  well-known  Lexington-basis  proportional  rate  applied  locally. 
The  20.3-cent  rate  also  applied  from  points  in  Ohio  intermediate 
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No.  10153. 

BOARD  OF  TRADE  OF  PORTSMOUTH,  OHIO, 

V. 

ATLANTIC  CITY  RAILROAD  COMPANY.  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  October  11,  1919.    Decided  February  11,  1920. 


Class  and  commodity  rates  between  Portsmouth,  Ohio,  and  Ashland,  Ky.,  and 

« 

points  in  trunk  line  and  New  England  territories  based  on  87  per  cent  of 
the  Chicago-New  York  and  New  York-Chicago  rates,  found  unreasonable 
and  unduly  prejudicial  to  the  extent  that  they  exceed  82  per  cent  of  such 
base  rates. 

John  S.  Burchmore  and  WiUiam  W.  CoUin^  jr.^  for  complainant. 

W.  P.  Tingley  and  WtUis  H.  Fowle  for  Chamber  of  Commerce 
of  Ashland,  Ky.,  intervener. 

/.  /S.  Patterson  and  TF.  S,  Bronson  for  Director  General  of  Rail- 
roads. 

Report  of  the  Commission. 

\        Division  1,  Commissioners  McChord,  Meyer,  and  Woolley. 

A  tentative  report  was  prepared  and  issued  in  this  case  to  which 
exceptions  were  filed  by  both  the  complainant  and  the  defendants. 
The  following  with  minor  modifications  is  the  statement  of  facts  as 
set  forth  by  the  examiner  in  that  report.  This  statement  is  in  ac- 
cordance with  the  record. 

As  has  been  described,  notably  in  Saginaw  Board  of  Trade  v. 
Gramd  Trunk  Ry.  Co.^  17  I.  C.  C,  128,  and  Michigan  Percentage 
CaseSy  47  I.  C.  C,  409,  that  portion  of  the  United  States  east  of  the 
Mississippi  River,  north  of  the  Ohio  River,  and  north  of  the  main 
line  of  the  Norfolk  &  Western  Railway  Company,  is  divided  into 
two  groups,  central  freight  association  and  trunk  line  territories, 
which  are  each  further  subdivided  into  rate  groups.  The  rates  be- 
tween these  various  groups  bear  a  fixed  percentage  relationship  to 
the  rates  between  Chicago,  111.,  and  New  York,  N.  Y.,  which  are  the 
imit  or  base  rates  and  100  per  cent.  All  points  less  distant  to  New 
than  Chicago  are  located  in  various  groups  by  the  use  of  a 
percentage  formula.  Under  the  system,  class  and  commodity  rates 
between  Portsmouth,  Ohio,  and  eastern  territory  are  87  per  cent  of 
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the  base  rates.  This  group  mcludes,  among  numerous  other  points, 
Cincinnati  and  Ironton,  Ohio,  Ashland,  Ky.,  Kenova,  Huntington, 
and  Charleston,  W.  Va.,  and  is  generally  known  as  the  southern  Ohio 
group.  On  eastbound  traffic  the  southern  line  of  this  group  extends 
along  both  sides  of  the  Ohio  River  from  North  Bend,  Ohio,  15  miles 
west  of  Cincinnati,  to  Huntington  and  then  east  as  far  as  Deep  Water 
and  Gassaway,  W.  Va.  The  group  is  only  slightly  different  as  to 
westbound  traffic. 

Complainant,  composed  of  persons  resident  of  or  engaged  in  man- 
ufacturing, jobbing,  or  retail  businesses  in  the  city  of  Portsmouth 
and  adjoining  territory,  alleges  the  southern  Ohio  group  is  unduly 
large,  unreasonable,  and  unduly  prejudicial;  that  Portsmouth  should 
be  no  longer  included  in  it,  but  should  have  a  percentage  of  77  per 
cent  of  the  base  rates  to  afford  it  reasonable  rates  which  will  not 
unduly  prejudice  it  to  the  undue  preference  of  points  in  the  states' 
of  West  Virginia,  Ohio,  Pennsylvania,  Indiana,  Kentucky,  and  other 
states  in  central  freight  association  territory. 

The  Chamber  of  Commerce  of  Ashland  intervened  to  obtain  the 
same  percentage  relation  asked  by  Portsmouth.  It  took  no  further 
part  in  the  proceeding  and  no  evidence  was  submitted  on  its  behalf 
Ashland  is  local  to  the  line  of  the  Chesapeake  &  Ohio  Railway,  31 
miles  southeast  of  South  Portsmouth,  Ky.,  a  station  on  that  road  on 
the  south  bank  of  the  Ohio  River  just  across  from  Portsmouth. 

The  case  is  similar  in  principle  to  Jobbers^  <&  Mfrs!*  Bureau  of 
Huntington  y.A.C,  R,  R.  Co,,  57  I.  C.  C,  64,  except  that  Huntington 
asks  a  relationship  of  74  per  cent  of  the  base  rates.  The  defendants 
herein  introduced  the  record  in  the  Huntington  Case  as  evidence  in 
this  case.  The  present  case  and  that  of  Huntington  are  akin  and  are 
related  territorially  and  by  intervention.  We  will  consider  the  report 
in  the  Htmtington  Case,  in  so  far  as  it  refers  to  the  general  situation 
prevalent  throughout  the  southern  Ohio  group,  as  read  into  this 
report  as  a  part  hereof,  and  will  detail  here  only  the  local  situation 
of  Portsmouth  and  near-by  towns  and  circumstances  peculiar  to 
them  as  set  forth  in  hearing  and  argument. 

Complainant  asserts  that  under  the  percentage  system — a  mileage 
basis  involving  the  use  of  a  formula — the  rates  to  and  from  any 
given  point  can  be  measured  with  mathematical  accuracy  and  counsel 
for  defendants  coincide  in  this  view  that  the  facts  in  this  case,  upon 
which  the  conclusion  of  the  Commission  must  hinge,  makes  the 
problem  largely  a  mathematical  one..  Defendants  urge  that  the  Com- 
mission should  find  a  distance  from  Portsmouth  to  New  York 
properly  related  to  the  formula  distance  of  920  miles  (the  short- 
line  distance  is  896  miles),  Chicago  to  New  York,  and  that  the 

percentage  thus  applicable  under  the  formula  to  Portsmouth  should 
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be  augmented  (1)  by  a  just  reflection  of  weighted  distance,  and  (2) 
by  a  just  reflection  of  unfavorable  transportation  conditions  which 
defendants  seek  to  show  obtain  in  the  southern  Ohio  group  as  com- 
pared with  more  favorable  transportation  conditions  in  central 
freight  association  territory  generally. 

The  southern  Ohio  group  was  established  in  1883  and  then  only 
included  Cincinnati,  Portsmouth,  Ironton,  Gallipolis,  Pomeroy,  and 
Hillsboro,  all  in  Ohio.  At  that  time  a  railroad,  now  a  part  of  the 
Baltimore  &  Ohio,  was  Portsmouth's  sole  rail  outlet.  When  the 
through  lines  of  the  Chesapeake  &  Ohio  in  1889,  and  the  Norfolk  & 
Western  in  1892  were  completed,  the  group  was  extended  to  include 
Huntington  and  Charleston. 

The  87  per  cent  basis  applies  on  all  class  and  commodity  traflic 
between    Portsmouth    and    Huntington,    and    points    intermediate 
thereto,  such  as  Ironton  and  Kenova,  and  trunk  line  territory,  except 
that  on  grain  there  is  a  special  rate  adjustment  the  same  as  that  ap- 
plicable from  central  freight  association  territory,  and  on  lumber 
the  rate  from  Cincinnati  to  the  east  applies  under  the  operation  of 
the  long-and-short-haul  provision  of  the  fourth  section  of  the  act. 
In  addition,  articles  of  iron  and  steel,  billets  and  articles  taking  billet 
rates ;  pig  iron  and  articles  taking  same  rates,  as  is  shown  in  Pollak 
Steel  Go.  v.  B,  &  0,  R.  R,  Co.^  49 1.  C.  C,  238 ;  brick  and  certain  other 
articles  of  clay  take,  instead  of  the  87  per  cent  basis,  rates  equivalent 
to  77  per  cent  of  the  base  rates.    Further,  all  traffic  to  the  Virginia 
citic^  and  to  Atlantic  seaboard  points  south  of  Baltimore,  Md., 
takes  77  per  cent.     Barrels  or  drums  used  as  containers  for  oils, 
paints,  and  chemicals  are  not  listed  with  other  articles  of  manufac- 
tured iron  and  steel  which  take  77  per  cent  of  the  base  rates.    They 
are  rated  fifth  class,  the  rate  applicable  under  which,  from  Ports- 
mouth to  New  York,  is  39.5  cents  per  100  pounds.    The  drums  are 
manufactured  in  five  sizes  weighing  20,  34,  55,  80,  and  175  pounds. 
Placing  Portsmouth  in  a  77  per  cent  group  would  reduce  the  rate 
applicable  5  cents  per  100  pounds.    The  competition  in  the  sale  of 
these  articles  is  from  Cleveland,  Niles,  and  Warren,  Ohio,  Detroit, 
Mich.,  Sharon,  Pa.,  Brooklyn,  N.  Y.,  and  Bayonne,  N.  J. 

Portsmouth,  a  city  of  about  40,000  inhabitants,  is  at  the  confluence 
of  the  Ohio  and  Scioto  rivers.  Near-by  are  neighboring  towns :  New 
Boston,  Sciotoville,  Wheelersburg,  and  Union  Mills,  all  in  the  state 
of  Ohio ;  FuUerton,  South  Portsmouth,  and  Beattyville,  immediately 
across  the  Ohio  River  in  Kentucky.  They  have  a  population  of  ap- 
proximately 16,000.  Portsmouth  is  directly  served  by  the  lines  of 
the  Balt]fiM>re  &  Ohio  and  the  Norfolk  &  Western  Railway,  and,  indi- 
jectly,  from  acroas  ifcbp  Ohio  River,  by  the  Chesapeake  &  Ohio  Rail- 
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way.  Portsmouth  is  a  terminus  of  the  Baltimore  &  Ohio  Kailroad 
and  a  junction  of  the  Columbus,  Ohio,  and  Cincinnati  divisions  of 
the  Norfolk  &  Western  Railway.  The^Scioto  Valley  affords  an  easy 
grade  for  the  railroad  lines  which  traverse  it,  and  is  very  fertile.  The 
hills  near  Portsmouth  are  filled  with  shale,  fire  clay,  and  limestone, 
raw  materials  for  the  manufacture  of  brick,  clay  products,  and  con- 
cTt^te.  Iron,  timber,  and  coal  are  almost  at  its  doors,  and  Portsmouth 
is  supplied  with  natural  gas.  It  procures  its  raw  materials  at  first 
cost 

In  1914,  Portsmouth  had  76  industries,  capitalized  at  $7,515,000, 
the  products  of  which  were  then  of  a  value  of  $7,682,000.  In  addition 
to  the  usual  complement  of  stores,  wholesale  and  retail,  dealing  in 
groceries,  dry  goods,  shoes,  drugs,  fruits,  mill,  and  mine  supplies,  there 
are  factories  producing  iron  and  steel  articles,  fire  and  paving  brick, 
coke  and  by-products,  furniture,  shoes,  knit  goods,  flour,  and  mill 
products.  However,  while  the  value  of  the  articles  produced  at  Ports- 
mouth increased  in  the  year  1914  by  15  per  cent  of  the  value  of  the 
products  in  the  year  1899,  those  of  Cincinnati  increased  49  per  cent ; 
Columbus,  65  per  cent ;  Charleston,  193,  and  Huntington,  213  per  cent 
In  the  period  1880  to  1916,  Portsmouth's  population  increased  153 
per  cent,  Ashland's  201  per  cent,  Charleston's  614  per  cent,  and  Hun- 
tington's 1,337  per  cent.  And  to  stress  the  point  it  makes  that  its 
industrial  development  has  been  retarded  through  prejudicial  trans- 
portation charges,  complainant  indicates  that  the  industries  which 
have  had  substantial  growth  are  those  accorded  a  77  per  cent  adjust- 
ment— iron  and  steel  and  brick.  It  should  be  noted,  however,  that  all 
these  points,  except  Columbus,  had  the  same  percentage  relation ;  sug- 
gesting, at  least,  that  something  other  than  freight  rates  was  respon- 
sible for  the  difference  in  growth. 

Portsmouth  lies  at  the  western  end  of  an  almost  continuous  manu« 
facturing  region  extending  southeastward  to  Huntington;  there  are 
no  manufacturing  or  industrial  communities  of  moment  between 
Portsmouth  and  Cincinnati.  Consequently  complainant  urges  that 
Portsmouth  is  the  logical  point  at  which  to  split  the  southern  Ohio 
group. 

The  various  concerns  located  at  Portanouth  compete  with  those 
engaged  in  similar  businesses  as  indicated  below.  Groceries,  with  the 
following  points  in  Ohio :  Columbus,  77*  per  cent ;  Chillicothe,  80  per 
cent;  and  Washington  Court  House,  82  per  cent  territories.  By- 
products of  coke,  with  the  following  points  in  Ohio:  Youngstown, 
66.5  per  cent ;  Toledo,  78  per  cent ;  and  Cleveland,  71  per  cent  terri- 
tories ;  with  the  following  points  in  West  Virginia :  Wheeling,  60  per 
cent,  and  in  Michigan  with  Detroit,  in  78  per  cent  territory.  Shoes, 
with  the  following  points  in  Ohio:  Cincinnati,  87  per  cent;  Chilli- 
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cothe,  and  Columbus,  and  in  West  Virginia,  with  Huntington,  87  per 
cent.  Or,  stated  from  another  angle,  although  Portsmouth  has  sub- 
stantially equal  outbound  rates  for  similar  distances  with  its  neigh- 
boring cities,  the  territory  it  can  reach  on  an  equal  total  charge  is 
narrowed  because  Portsmouth  must  pay,  in  many  instances  both  in 
respect  of  class  and  commodity  rates,  for  a  lesser  inbound  and  out- 
bound haul,  the  same  or  a  higher  total  charge.  For  example,  Macon, 
Ohio,  is  53  miles  from  Cincinnati  and  54  miles  from  Portsmouth 
and  although  Cincinnati  has  71  miles  the  greater  total  haul,  it  can 
job  in  Macon  at  rates  equal  to  those  of  Portsmouth. 

An  interesting  sidelight  on  this  alleged  rate  disability  of  Ports- 
mouth is  found  in  an  exhibit  produced  by  the  complainant.  It  takes. 
652  miles  as  the  short-line  workable  distance  from  Portsmouth  to 
New  York  and  short-line  distances  from  35  other  points :  28  in  Ohio ; 
4  in  West  Virginia;  2  in  Indiana;  2  in  Pennsylvania;  and  1  in  New 
York.  These  points  are  located  in  60,  66.5,  70,  71,  74,  76,  77,  78,  80, 
82,  84,  85,  87,  88,  and  98  per  cent  territories.  The  application  of  the 
short-line  distances  and  the  percentage  formula  indicate  whether 
they  are  below,  on,  or  above  the  percentage  group  in  which  they  are 
located.  For  example,  Charleston,  W.  Va.,  is  in  the  87  per  cent 
group.  The  short-line  distance  thence  to  New  York  is  given  by 
complainant  as  611  miles,  which  yields,  under  the  percentage  for- 
mula, 74  per  cent  Charleston,  on  this  showing,  is  18  per  cent  above 
the  per  cent  the  percentage  formula  would  give  it.  Portsmouth  and 
Huntington  are  12  per  cent  above  the  percentage  their  short-line 
distances,  thus  shown,  would  afford  them.  Six  points,  three  of  which 
are  Cleveland,  Pittsburgh,  and  Buffalo,  N.  Y.,  are  correctly  located 
in  their  percentages  groups.  Six  points  are  below  their  percentage 
according  to  the  formula.  The  three  principal  ones  are  Erie,  Pa., 
Toledo,  and  Findlay,  Ohio.  Twenty-five  points,  which  we  assume 
are  representative,  are  not  located  in  groups  in  strict  accord  with 
the  percentage  formula. 

This  would  indicate  that  we  should  have  good  reason  for  putting 
Portsmouth  in  a  lower  percentage  group  lest  discrimination  be  cre- 
ated. Chillicothe  and  Cincinnati  are  3  per  cent  and  Columbus  6 
per  cent  above  the  formula  percentage.  But  the  exhibit  also  indi- 
cates that  Portsmouth  and  Huntington  are  more  markedly  raised 
above  what  the  percentage  formula  would  give  them  than  any  other 
point  except  Charleston.  Apparently  when  the  percentage  formula 
was  devised  Circleville  was  computed  to  be  via  lines  of  the  Pennsyl- 
vania Railroad,  670  miles  from  New  York.  Circleville  is  69  miles 
north  of  Portsmouth  and  Portsmouth's  percentage  of  the  base  rates 
was  figured  by  the  use  of  the  mileage  via  this  circuitous  route.  And 
this  brings  us  to  the  question  of  whether  the  short-line  workable  dis- 
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tance  of  661.7  miles  is  correct  This  route  is  by  way  of  the  Baltimore 
&  Ohio  Railroad,  Portsmouth  to  Cherry  Bun,  W.  Va.,  376.7  miles; 
Western  Maryland  from  that  junction  to  Shippensburg,  Pa.,  54 
miles;  Philadelphia  &  Reading  thence  to  Allentown,  Pa.,  180.6  miles, 
and  Central  of  New  Jerse/  beyond  to  New  York,  90.4  miles. 

These  distances  are  from  the  official  guide  and  therefore  those 
traversed  by  passenger  trains.  Under  the  percentage  formula  this 
distance  produces  a  per  cent  of  77.7,  which,  under  the  formula  rule 
for  the  d^osition  of  fractions,  becomes  78  per  cent.  Under  the  long- 
and-short-haul  provision  of  the  fourth  section  of  the  act,  complainant 
contends  this  per  cent  should  be  reduced  to  77  per  cent,  Ports- 
mouth being  intermediate  to  Columbus,  a  point  located  in  the  77 
per  cent  group,  and  New  York.  From  distances  taken  from  freight- 
mileage  tables  on  file  with  the  Commission,  defendants  state  the  dis- 
tance via  this  route  and  the  same  junction  points  is  676  miles,  from 
which  a  percentage  of  80  per  cent  would  be  derived.  This  route, 
although  workable,  is  not  worked  and  no  rates  are  published  from 
Portsmouth  to  New  York  for  application  over  it  The  shortest  dis- 
tance from  Portsmoudi  to  New  York  by  way  of  a  working  route  is 
689  miles,  Baltimore  &  Ohio  to  Martinsburg,  W.  Va.,  and  thence  via 
the  Cumberland  Valley  to  Allentown  and  the  same  routing  as  indi- 
cated above  beyond.  The  distance  via  this  route  affords  Portsmouth 
a  percentage  of  81  per  cent.  The  average  short-line  distance  from 
Portsmouth,  Ironton,  Kenova,  Huntington,  and  Ashland  to  New 
York  is  685  miles,  which,  under  the  formula,  gives  80  per  cent.  These 
figures  would,  of  course,  be  lower  if  Charleston  were  included.  The 
bulk  of  the  freight  tonnage  between  Portsmouth  and  trunk  line  terri- 
tory is  carried  by  the  Norfolk  &  Western;  the  remainder  by  the 
Baltimore  &  Ohio  and  Chesapeake  &  Ohio  railways.  The  shortest 
route  of  the  Norfolk  &  Western  and  its  connections  from  Portsmouth 
to  New  York  is  713  miles,  which  gives  a  percentage  of  83  per  cent. 

Defendants  assert  that  complainant  in  contending  for  the  use  of 
662  miles  as  a  proper  New  York  distance  to  be  applied  under  the 
formula  has  overlooked  the  fact  that  New  York  is  but  one  of  the 
many  points  included  in  the  rate  adjustment  and  that  while  New 
York  is  controlling  that  control  should  be  so  exercised  as  to  produce 
properly  related  rates.  It  contends  that  732  miles,  distance  from 
Portsmouth  to  New  York,  via  the  Norfolk  &  Western  to  Cirde- 
ville,  Pennsylvania  Company  to  Pittsburg,  and  Pennsylvania  Rail- 
road beyond,  giving  a  formula  percentage  of  84  per  cent,  is  the  short- 
est distance  that  will  produce  harmonious  and  properly  related  rates 
from  Portsmouth.  Defendant  contends,  for  example,  that  If  the 
Chicago-New  York  rate  was  $1,  the  Portsmouth-New  York  rate 
should  be  84  cents.    The  short-line  distance  from  Portsmouth  to  Al- 
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bany,  N.  Y.,  is  719  miles.  Albany  takes  96  per  cent  of  the  New  York 
rate  or  81  cents  and  that  rate  would  be  properly  related  to  tiie  New 
York  rate  of  84  cents,  but  that  any  percentage  under  84  per  cent  at 
Portsmouth  would  result  in  illogical  rates.  For  example,  at  77  i>er 
cent  the  situation  would  be  77  is  to  74  as  652  is  to  719,  that  is,  a  rate 
3  cents  lower  would  apply  for  a  distance  67  miles  greater. 

Tonnage  statements  of  all  freight  forwarded  from  or  received  at 
Ashland,  Ironton,  Kenova,  and  Portsmouth  via  the  Norfolk  &  West- 
em  and  its  connections,  destined  to  or  originating  at  points  in  trunk 
line  territory,  during  the  months  of  April  and  September,  1918, 
showed  that  such  tonnage  was  carried  at  rates  equivalent  to  an  aver- 
age formula  percentage  of  88  per  cent.  Similar  statements  were 
submitted  for  other  defendants.  However,  no  other  statements  were 
produced  with  which  these  could  be  compared. 

Comparative  traffic-density  statistics  were  submitted  by  complain- 
ant which  jndicate  that  the  volume  of  tonnage  carried  by  the  three 
principal  roads  serving  Portsmouth  has  vastly  increased  since  1889 
and  that  that  increase  has  been  proportionately  greater  than  the  in- 
crease upon  other  trunk  lines  operating  along  the  ^^  great  channels 
of  through  transportation  "  from  central  freight  association  territory 
to  trunk  line  ^rritory.  As  this  phase  of  the  case  has  been  treated 
somewhat  extensively  in  the  report  in  the  Humtington  Case^  and  as 
total  freight-revenue  increases  followed  the  trend  of  the  tonnage,  it 
is  sufficiently  illuminative  of  the  situation  to  show  the  number  of  tons 
of  freight  carried  1  mile  per  mile  of  road  during  the  fiscal  years  1889 
and  1914  for  the  carriers  named : 


1889 

1914 

1889 

1914 

Chesapeake  &  Ohio 

Norfblk  A  Western 

nAltimoTA  &  Ohio      

916,877 
1,201,918 
1,281,439 

3,011,617 
4,497,010 
2,997,966 

Pennsylvania  R.  R 

New  York  Central 

Erie  Railroad 

2,397,851 
1,967,675 
1,904,892 

5,430,286 
2,788,075 
8,223,935 

In  other  words,  the  Norfolk  &  Western  and  the  Chesapeake  &  Ohio 
of  these  roads  bad  the  least  density  in  1889.  In  1914  the  Norfolk  & 
Western's  traffic  density  was  only  exceeded  by  that  of  the  Pennsyl- 
vania Bailroad;  that  of  the  Chesapeake  &  Ohio  was  greater  than 
that  of  the  Baltimore  &  Ohio  or  New  York  Central  and  it  was 
almost  as  great  as  that  of  the  Erie  Bailroad.  As  we  have  already 
seen  in  the  Huntington  Case^  defendants  indicate  that  the  transporta- 
tion conditions  in  the  southern  Ohio  group  with  respect  to  the  car- 
riage of  class  and  conmiodity  traffic  are  unfavorable  as  compared 
with  the  transportation  conditions  in  other  percentage  groups. 

Geographically  Portsmouth  is  so  located  that  an  average  of  the 
^ort-line  distances  therefrom  to  eastern  seaboard  and  interior  New 
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York  state  points  is  587  miles.  The  short-line  distances  from  Co- 
lumbus to  the  same  points  average  514  miles  and  from  Chicago  751 
miles.  Using  751  miles  as  the  base  average  mileage  from  Chicago 
and  applying  the  formula  thereto  would  give  Portsmouth  83  per 
cent,  Columbus,  76  per  cent,  a  spread  of  7  points.  In  the  Michigan 
Percentage  Cases,  supra,  although  we  reduced  the  percentages  as- 
signed to  cities  in  southern  Michigan,  in  most  instances  we  did  not 
reduce  them  to  such  an  extent  as  to  place  them  on  the  basis  which 
the  percentage  formula  would  give  them.  For  example,  Battle 
Creek,  747  miles  from  New  York,  under  the  percentage  formula 
would  be  in  86  per  cent  territory.  It  was  put  in  92  per  cent  territory, 
and  Petoskey's  percentage  was  spread  28  points. 

The  line  of  the  Norfolk  &  Western  from  Columbus  runs  due  south 
through  Circleville  and  Chillicothe,  both  in  80  per  cent  territory, 
then  along  the  Scioto  River,  through  Waverly,  Ohio,  in  82  per  cent 
territory,  and  thence  directly  south  to  Portsmouth  through  87  per 
cent  territory.  The  line  of  the  Detroit,  Toledo  &  Ironton  Bailroad 
crosses  the  Scioto  River  at  Waverly  to  Glen  Jean,  Ohio,  runs  south- 
east to  Jackson,  Ohio,  thence  northeast  to  Wellston,  Ohio,  which 
portion  of  its  line  is  in  82  per  cent  territory.  South  from  Jackson 
the  line  of  this  road  e2rt;ends  to  Ironton.  If  the  87  per  cent  group 
was  split  at  Portsmouth  north  along  the  line  of  the  Norfolk  & 
Western  and  the  Scioto  River  to  Waverly,  and  the  territory  east  was 
made  77  per  cent  territory,  percentage  groups  78,  80,  and  82  would 
be  affected.  If  Portsmouth  was  given  a  percentage  relation  of  81 
per  cent,  only  the  points  mentioned  in  82  per  cent  territory  would 
be  disturbed.  No  disturbance  of  other  groups  would  result  from  a 
re4uction  to  82  per  cent  Although  the  defendants  consider  that 
the  lines  serving  Cincinnati  are  strongefr  than  those  reaching  Ports- 
mouth and  the  traffic  more  dense,  and  that  therefore  there  is  no  justi- 
fication for  reducing  Portsmouth  below  Cincinnati  because  of  a  dif- 
ference of  71  miles  in  distance,  they  believe  they  could  defend  a  slight 
reduction  in  the  percentage  relation  of  Portsmouth  and  the  indus- 
trial territory  eastward  of  it  to  Huntington.  Industrially,  commer- 
cially, and  geographically  this  territory  is  one  and  any  adjustment 
which  is  made  from  any  city  within  the  area,  all  parties  are  agreed 
should  apply  alike  to  all. 

Complainant  submitted  one  witness  in  respect  of  the  grain  situa- 
tion, the  operator  of  a  mill  at  Waverly,  in  82  per  cent  territory. 
Since  1903  the  grain-rate  adjustment  from  central  freight  association 
territory  to  trunk  line  territory  has  been  divorced  from  the  percent- 
age adjustment.  In  lieu  thereof  15  numbered  groups  exist  in  cen- 
tral freight  association  territory,  the  rates  from  which  grade  down 
eastwardly,  each  group  being  one-half  cent  under  the  contiguous 
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westward  group.  In  our  view  the  complaint  is  not  sufficiently  broad 
to  cover  the  grain  situation  and  even  if  it  were  the  testimony  is  too 
meager  to  form  a  basis  for  a  finding.  No  reference  is  made  to  the 
grain  situation  on  complainant's  brief.  The  commodity  rate  on 
grain,  carloads,  from  Portsmouth  to  New  York  is  25.5  cents  per  100 
pounds,  78  per  cent  of  the  sixth-class  rate  from  Portsmouth,  to  New 
York.  The  commodity  rates  from  Chicago,  Columbus,  and  Cin- 
cinnati are,  respectively,  81,  79,  and  78  per  cent  of  their  sixth-class 
rates  to  New  York. 

The  present  class  rates  from  Chicago  to  New  York,  are,  in  cents  per 
100  pounds : 

12       3        4       5       6 
112.6    99    75    52.6    46    37.5 

and  those  from  New  York  to  Portsmouth  are: 

12       3        4         5        6 
98    S5.5    65    45.5    89.5    82.5 

Using  the  short-line  distance  of  652  miles  complainant  compares 
these  rates  with  those  which  would  be  applicable  under  the  c.  f.  a. 
scale  for  zone  A  for  a  corresponding  distance.  The  rates  Ports- 
mouth to  New  York  are  the  following  percentages  of  the  c.  f.  a. 
class-rate  scale : 

12    3    4    5    6 

108  112  108  100  122  130 

whereas,  if  the  same  distance  and  c.  f.  a.  scale  rates  are  used  in  com- 
parison with  the  class  rates  applicable  from  Circleville  to  New  York, 
the  following  percentages  result: 

12    3    4    5    6 
101  104  101   93  114  120 

The  short-line  distance  from  Circleville  to  New  York  is  25  miles 
less  than  the  short-line  workable  distance  from  Portsmouth  to  New 
York.  The  earnings  per  ton  per  mile  which  are  obtained  from  the  class 
rates  from  Portsmouth  to  New  York  are  higher  than  similar  earn- 
ings derived  from  the  class  rates  to  New  York  from  Circleville, 
Chillicothe,  Waverly,  Cincinnati,  Colimibus,  Marion,  Crestline,  Ohio, 
and  Parkersburg,  W.  Va.  The  earnings  per  ton  per  mile,  however, 
as  the  rates  are  the  same  and  the  distance  is  less,  from  Charleston  to 
New  York  are  higher  than  from  Portsmouth.  Based  on  a  distance 
from  Portsmouth  of  652  miles  the  earnings  range  downward  from 
30.07  mills,  out  of  the  first-class  rate,  to  9.97  mills,  out  of  the  sixth- 
class  rates,  while  those  derived  from  the  class  rates  from  Pittsburgh 
to  New  York  are,  first,  31.65;  sixth,  10.52  mills.  These  are  computed 
upon  a  distance  of  428  miles.    If  Portsmouth  was  placed  in  78,  80, 
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81,  or  82  per  cent  territory  the  class  rates  would  be  reduced  to  the 
extent  shown  in  the  following  statement : 


Classmate  reductioBs,  in  cents,  per  ICp  ponnds. 

78 

1 

2 

8 

4 

6 

6 

10 

9 

7 

4.5 

4 

3 

80 

8 

6.6 

6 

3.5 

3 

2.5 

81 

7 

6 

4.6 

3 

2.5 

2 

8S 

6.6 

4 

8.6 

2.6- 

2 

2 

Commodity  rates  for  the  transportation  of  certain  selected  arti- 
cles which  Portsmouth  produces  and  consumes  indicate  generally 
that  they  are  related  to  the  class  rates  which  apply  to  the  transporta- 
tion of  those  articles  in  about  the  same  percentages  as  apply  to  and 
from  competitive  points.  For  example,  the  fifth-class  basis  applies 
on  coffee,  carloads,  from  New  York  to  Portsmouth,  Huntington,  Cin- 
cinnati, Columbus,  Parkersburg,  and  Chicago;  on  petroleum  and  its 
products  from  New  York  to  Portsmouth,  Cincinnati,  and  Columbus 
each  take  91  per  cent  of  the  fifth-class  rates ;  on  oranges,  grapefruit, 
and  pineapples,  Portsmouth,  Huntington,  and  Cincinnati  take  92 
per  cent  of  the  third-class  rates  and  Chicago  80  per  cent  of  that  class; 
on  oysters  and  clams  in  the  shell,  Portsmouth,  Huntington,  Cincin- 
nati, Columbus,  and  Chicago  each  take  80  per  cent  of  the  third-class 
rates.  But  on  fruits  and  vegetables  from  Baltimore  to  Portsmouth 
the  fifth-class  basis  applies,  while  Cincinnati  has  a  commodity  rate 
of  96  per  cent  of  the  fifth  class,  Columbus  94,  and  Louisville  and 
Indianapolis,  Ind.,  95  per  cent  of  the  class  rate.  From  New  York, 
Pittsburgh,  as  representative  of  certain  other  points,  has  commodity 
rates  which  are  a  lower  percentage  of  the  class  rate  than  obtains 
from  Portsmouth  applicable  to  the  transportation  of  ferro  man- 
ganese, ferro  silicon,  manganese  ore,  nitrate  of  soda,  mangesite  cal- 
cined, ferro  silicon  electrolytic,  manganese,  chrome  ore,  and  iron  ore. 
Eastbound  the  commodity  rates  for  the  transportation  of  ammo- 
niacal  liquors,  of  clay,  grain  by-products,  grain,  dressed  beef,  hogs, 
and  sheep,  take,  from  the  points  exhibited,  the  same  percentage  of  the 
class  rates  as  does  Portsmouth. 

Some  adjustments,  unexplained  of  record,  as  are  those  upon  the 
steel-mill  raw  materials  above  mentioned,  give  Portsmouth  commod- 
ity rates  which  bear  a  higher  percentage  relation  to  the  class  rates 
than  do  the  commodity  rates  on  the  same  articles  from  competing 
points.  For  example,  coal  tar  in  tank  cars  has  a  commodity  rate 
from  Portsmouth  which  is  92  per  cent  of  the  fifth-class  rate,  2  per 

cent  less  than  the  percentage  which  obtains  from  Chicago,  but 
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Youngstown,  Hamilton,  Pittsburgli,  and  Cleveland  have  oommodity 
rates  for  the  transportation  of  this  commodity  which  are  74,  73,  73, 
and  75  per  cent  of  the  class  rates.  These  exhibits  of  commodity  rates, 
as  we  understand  it,  are  more  particularly  directed  to  a  showing  that 
the  earnings  per  ton  per  mile  derived  from  those  applicable  between 
Portsmouth  and  the  East  are  generally  higher  than  the  earnings  per 
ton  per  mile  for  the  transportation  of  similar  articles  from  or  to 
competing  points. 

Defendants  urge  that  from  complainant's  own  evidence  it  is  patent 
Portsmouth  has  greatly  prospered  under  the  existing  rate  structure. 
That  individual  concerns  engaged  in  business  at  Portsmouth,  partic- 
ularly those  having  a  77  per  cent  basis,  prospered  is  evident.  The 
prosperity  of  the  individual  concerns  may  have  been  due  to  business 
acumen.  At  any  rate  there  is  no  showing  that  similar  enterprises  in 
competing  localities  have  not  equally  prospered. 

Defendants  also  emphasize  the  impropriety  of  rate  reductions  now. 
There  is  nothing  of  record  to  show,  as  was  shown  in  the  Michigan  Per- 
centage Cdses^  supra^  the  lessening  of  revenue  which  will  result  from  a 
lowering  of  the  percentage  relation  which  obtains  between   Ports- 
mouth and  the  east.    The  showing  is  general  and  has  to  do  with  the 
financial  condition  of  the  principal  carriers,  defendants  herein,  which 
serve  Portsmouth  either  directly  or  as  connecting  lines.    Appreciat- 
ing the  situation  from  all  its  angles,  we  remark  that  prior  to  The  Five 
Per  Cent  Case^  82 1.  C.  C,  325,  the  first-class  rate  was  75  cents  per  100 
pounds;  under  The  Fifteen  Per  Cent  Case^  45  I.  C.  C,  303,  that  rate 
became  90  cents  per  100  pounds;  under  General  Order  No.  28,  it  is 
now  $1,125.    In  other  words,  the  class  rates  and  many  rates  related 
thereto  have  been  increased  by  at  least  50  per  cent  in  less  than  five 
years. 

The  southern  Ohio  group  is  about  five  times  as  long  as  it  is  wide. 
Unlike  nearly  all  other  rate  groups  in  central  freight  association 
territory,  except  the  78  per  cent  group,  the  length  is  east  and  west. 
This  is  probably  due  to  the  direction  the  lines  in  it  run,  while  in 
other  groups  the  principal  carriers  are  north-and-south  lines.  The 
group  extends  from  93  per  cent  territory  on  the  west  to  the  dividing 
line  of  central  freight  association  and  trunk  line  territory  on  the 
east.  The  north-and-south  line  of  the  Norfolk  &  Western  forms  an 
artificial  and  the  Scioto  River  a  natural  line  to  separate  the  territory 
east  and  that  west  in  the  87  per  cent  group. 

McChord,  Commissioner: 

The  exceptions  and  their  argument  furnished  the  Commission  with 
no  new  data  regarding  this  case.  All  arguments  stressed  by  both 
parties  were  discussed  in  their  briefs  and  have  been  set  forth  in  the 
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foregoing  statement  It  will  be  remembered  that  the  record  in  this 
case  embraces  the  record  in  the  Huntington  Case. 

From  all  the  facts  of  record  we  find  that  the  87  per  cent  basis,  as 
applied  to  traffic  between  Portsmouth  and  Ashland  and  tnmk  line 
and  New  England  territories,  results  in  unreasonable  and  unduly 
prejudicial  charges  and  that  the  proper  basis,  for  the  future,  is  82 
per  cent  subject  to  the  qualification  that  the  rates  to  and  from  the 
ports  may  be  observed  as  minima  at  interior  points  where  the  haul  is 
greater  than  that  to  or  from  the  ports. 

An  appropriate  order  will  be  entered. 
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No.  10611. 

AMEEICAN  INTEENATIONAL  SHIPBUILDING 

COEPORATION  ET  AL. 

V. 

PENNSYLVANIA  EAILEOAD  COMPANY,  DIRECTOB 

GENERAL,  ET  AL. 


Submitted  February  7,  1920,    Decided  February  17,  1920. 


Request  for  order  compelling  defendants  either  to  render  spotting  service  at 
Hog  Island  shipyard,  near  Philadelphia,  Pa.,  without  charge  in  addition  to 
the  line-haul  rates,  or  to  make  allowance  to  complainant  therefor,  denied. 
Complaint  dismissed. 

William  T.  C.  Anderson  and  TF.  C.  McNitt  for  complainant. 
George  Stuart  Patterson^  William  L.  Kinter^  and  Lemuel  B.  Scfuh 
field  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollbt. 

The  United  States  Shipping  Board  Emergency  Fleet  Corporation 
entered  into  a  contract  dated  September  18,  1917,  with  the  American 
Liternational  Corporation  as  its  agent,  for  the  construction  of  a  ship- 
yard at  Hog  Island,  Delaware  county,  near  Philadelphia,  Pa.,  and 
the  building  at  that  shipyard  of  certain  vessels.  Thereupon,  with 
the  consent  of  the  Emergency  Fleet  Corporation,  the  American  In- 
ternational Shipbuilding  Corporation,  herein  termed  the  complain- 
ant, was  organized  to  carry  out  this  and  subsequent  contracts. 

The  complainant  alleges  that,  since  March,  1918,  it  has  performed 
the  interchange  switching  and  spotting  service  in  connection  with 
interstate  traffic  to  and  from  its  plant  at  Hog  Island;  that  the  de- 
fendants have  refused  to  perform  this  service  or  to  make  any  allow- 
ance to  complainant  therefor;  that  Hog  Island  is  within  the  Phila- 
delphia rate  district;  that  for  industries  similarly  situated  in  this 
district  the  defendants  either  render  the  placing  and  spotting  service 
or  make  allowances  therefor  to  the  industries;  and  that  by  reason 
of  the  facts  alleged,  it  has  paid  charges  for  transportation  which 
were  unreasonable,  unjustly  discriminatory,  and  unduly  preferential, 
in  violation  of  sections  1,  2,  and  3  of  the  act  to  regulate  commerce. 
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Separation  from  March  6,  1918,  and  an  order  for  the  future  requir- 
ing defendants  either  to  perform  the  service  at  the  line-haul  rates 
or  to  make  allowance  therefor  are  asked. 

The  Hog  Island  plant  is  the  largest  shipbuilding  yard  in  the  world. 
It  is  situated  on  the  Delaware  River  between  Philadelphia  and 
Chester,  Pa.,  and  has  connections  with  the  Philadelphia  &  Reading 
Railway,  hereinafter  called  the  Reading,  and  the  Pennsylvania  Rail- 
road, hereinafter  called  the  Pennsylvania.  It  is  in  the  Chester  dis- 
trict to  which  apply  the  same  rates  as  to  Philadelphia  on  long-haul 
traffic.  Its  area  is  about  915  acres  on  which  are  between  600  and  700 
structures. 

Hog  Island  is  what  is  called  a  fabricating  ship  plant.  Material 
is,  for  the  most  part,  manufactured  at  other  places  and  assembled 
at  the  yard  into  completed  ships.  Hence,  there  are  necessary  for 
storage  huge  yards,  in  one  of  which,  yard  A,  there  are  as  many  as 
9,000  different  certified  locations  for  storage  of  hull  steel.  The  in- 
bound shipments  over  the  'rails  of  both  defendant  carriers  from 
March  6,  1918,  to  May  31,  1919,  totaled  over  45,000  cars.  For  sev- 
eral months  in  1918,  the  daily  average  receipt  of  cars  was  140  and  at 
the  time  of  the  hearing  it  was  40.  From  January  1,  1918,  to  May 
81,  1919,  20,219  loaded  cars  were  delivered  to  Hog  Island  by  the 
Pennsylvania,  and  32,801  cars  by  the  Reading,  or  a  total  of  53,020, 
about  half  of  which  were  loaded  with  steel.  The  average  loading  of 
the  inbound  cars  was  from  38  to  40  tons.  The  outbound  shipments 
between  March  6, 1918,  and  May  31, 1919,  were  about  1,  700  cars. 

Within  the  limits  of  the  plant  are  86  miles  of  standard-gauge 
single  tracks,  the  curves  and  gradients  of  which  are  built  in  accord- 
ance with  the  standard  railroad  practice.  These  tracks  are  con- 
nected with  the  tracks  of  the  Pennsylvania  at  an  interchange  point 
where  there  are  two  interchange  yards  for  inbound  and  outbound 
traffic  which  have  19  tracks,  aggregating  approximately  39,200  feet. 
The  entrance  to  these  yards  is  about  1,600  feet  from  the  trunk 
line's  right  of  way.  The  intraplant  railways  are  a  complicated  set 
of  tracks,  crossovers,  and  switches  and  reach  to  all  parts  of  the  yard. 
Tracks  extend  the  full  length  of  each  side  of  the  seven  piers  and  for 
1,400  feet  on  each  side  of  every  shipway.  There  are  seven  principal 
storage  yards,  some  of  which  contain  as  many  as  26  tracks  with 
an  average  length  of  2,400  feet.  The  point  nearest  to  Hog  Island 
on  the  tracks  of  the  Reading  is  North  Essington,  Pa.,  about  2.2  miles 
away,  on  the  Chester  branch  of  this  carrier.  North  Essington  is 
also  on  the  Pennsylvania,  and  from  that  point  to  Hog  Island  the 
Reading  uses  the  tracks  of  the  Pennsylvania. 

To  reach  Hog  Island  the  Pennsylvania  constructed  two  lines,  one 
from   Essington  to  Hog  Island,  called  the  Hog  Island   branch, 
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which  connects  with  the  main  line  of  the  Maryland  division  of  the 
Philadelphia,  Baltimore  &  Washington  Railroad  at  Essington;  the 
other,  called  the  Sixtieth  street  branch,  which  connects  with  the 
Maryland  division  at  Sixtieth  street,  Philadelphia.  The  Sixtieth 
street  branch  is  4.8  miles  long  and,  according  to  one  of  defendants' 
witnesses,  cost  to  build  $1,788,006.  At  present  this  branch  also  serves 
the  Fort  MiflSin  naval  storage  yard.  Another  witness  for  defendants 
testified  that  the  Reading  had  spent  up  to  the  time  of  the  hearing 
$753,639.29  for  improvements  and  facilities  primarily  to  accommo- 
date Hog  Island. 

TraflSc  for  Hog  Island  arriving  over  the  Reading  generally  reaches 
the  rails  of  that  carrier  at  points  between  Harrisburg  and  Newberry 
Junction,  Pa.  It  then  moves  to  Belmont,  which  is  in  the  northwest- 
ern section  of  Philadelphia.  There  it  is  picked  up  by  "  Darby  Creek 
drag  engines  "  along  with  other  traflSc  and  taken  about  13  miles  to 
the  Darby  Creek  yard.  At  that  point  the  cars  for  Chester  are 
switched  out  and  those  for  Hog  Island  are  moved  1,845  feet  from 
the  northern  end  of  Darby  Creek  yard  to  the  inlet  switch  of  the 
Pennsylvania  at  North  Essington,  thence  2.2  miles  over  the  rails  of 
the  Pennsylvania  to  Hog  Island  interchange  tracks. 

Originally  the  shipyard  had  no  sidings.  Unloading  was  done 
from  defendants'  main  tracks,  and  cars  were  placed  by  defendants' 
engines.  As  the  plant  grew,  they  continued  to  place  cars  "  anywhere 
complainant  indicated  "  without  charge  in  addition  to  the  line-haul 
rate.  On  March  5, 1918,  the  complainant  notified  defendants  by  tele- 
grams that,  effective  March  6,  1918,  it  had  designated  interchange 
tracks  at  a  corner  of  the  plant  for  the  receipt  of  all  carload  freight 
and  for  the  removal  of  empty  cars.  These  notices  were  acknowl- 
edged by  defendants  and  after  that  date  the  cars  were  delivered  to 
complainant  at  the  interchange  tracks.  There  they  were  classified 
and  subsequently  spotted  by  complainant's  own  engines. 

There  are  about  21  principal  places  of  unloading,  to  which  ap- 
proximately 90  per  cent  of  inbound  freight  moves,  though  at  times 
cars  are  spotted  for  unloading  at  50  or  60  points.  The  principal  un- 
loading places  are  from  1,200  to  7,500  feet  distant  from  the  inter- 
change tracks,  the  average  being  4,450  feet.  After  unloading,  the 
empty  cars  are  taken  by  complainant's  engines  to  the  outbound  inter- 
change tracks. 

The  complainant  owns  and  operates  15  locomotives  in  the  per- 
formance of  its  intraplant  and  other  switching  service,  and  also  80 
locomotive  cranes  which  operate  on  all  the  intraplant  tracks  and  at 
times  perform  switching  service.  It  also  has  466  cars  of  various 
kinds. 
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The  complainant  is  asking  for  an  allowance  for  one  placement  of 
its  inbound  cars,  the  placement  to  be  considered  as  at  the  head  of  the 
tracks  in  its  various  storage  yards,  and  the  allowance  on  the  basis 
of  the  actual  cost  of  the  service  from  March  6,  1918.  One  of  its  ex- 
hibits gives  the  average  cost  of  handling  a  loaded  car,  received  from 
defendants  at  the  interchange  tracks,  to  the  first  point  of  placement 
within  confines  of  Hog  Island  shipyard  for  the  period  from  January 
1  to  May  31,  1919,  as  $2.79.  Another  exhibit  shows  it  as  $2.86  for 
May,  1919.  ,In  this  cost  are  included  the  wages  of  engineers,  fire- 
men, hostlers,  conductors,  brakemen,  switchmen,  yardmaster  and 
clerks,  coal,  water,  and  repairs  to  locomotives,  and  depreciation  and 
interest  on  locomotives.  The  defendants  insist  that  they  could  do  the 
spotting  at  a  lower  cost ;  but  it  does  not  appear  that  complainant  de- 
sires defendants'  engines  to  operate  within  its  plant. 

An  exhibit  of  defendants  shows  78  instances  in  which  allowances 
are  paid  by  trunk  line  carriers  to  common  carriers  and  industrial 
railways  in  trunk  line  and  central  freight  association  territories  in 
varying  amounts.  Another  of  their  exhibits  shows  177  industries  on 
the  Pennsylvania,  Eastern  Lines,  which  do  all  of  their  own  spotting 
with  their  own  power  and  without  allowance.  Another  exhibit 
shows  a  list  of  50  industries  in  the  Philadelphia  and  Chester  districts 
on  the  Pennsylvania,  Eastern  Lines,  which  at  present  perform  spot- 
ting, but  to  which  no  allowance  is  made.  Another  exhibit  shows  a 
list  of  11  industries  on  the  same  lines  which  do  a  portion  of  their 
spotting  with  their  own  power  and  without  allowance.  Another 
exhibit  shows  4  shipbuilding  plants  and  11  other  industries  on  the 
Beading  in  the  vicinity  of  Philadelphia  which  perform  their  own 
terminal  service  without  any  allowance. 

No  shipbuilding  plant  in  the  Philadelphia  rate  district  receives  an 
allowance  for  spotting  cars  from  the  Pennsylvania.  However,  at  the 
plant  of  the  Pusey  &  Jones  Company  at  Gloucester,  N.  J.,  which  has 
15  unloading  points  and  is  served  by  the  West  Jersey  &  Seashore 
Kailroad  about  one-half  of  the  spottmg  is  performed  by  that  carrier 
without  charge  in  addition  to  the  line-haul  rates. 

To  require  the  defendants  to  render  the  spotting  service  or  to  make 
allowance  therefor  as  requested  would  be  to  compel  them  to  provide 
a  substantially  greater  service  at  the  same  rates  than  they  now  fur- 
nish and  would,  in  eflfect,  be  a  reduction  in  the  line-haul  rates  which 
have  not  been  proven  unreasonable.  The  complainant,  as  shown 
above,  admitted  that  it  had  no  competitors.  No  other  shipbuilding 
plant  in  the  Philadelphia  district  gets  such  an  allowance.  The  neces- 
sities of  shipbuilding  on  such  a  large  scale  require  complainant  to 
maintain  extensive  intraplant  railway  facilities,  and  it  is  primarily 
in  the  interest  of  its  own  convenience  that  it  spots  cars  with  its  own 
motive  power.    This  intraplant  operation,  particularly  the  move- 
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inent  of  locomotive  cranes,  would  make  it  difficult,  if  not  imprac- 
ticable, for  defendants  to  perform  this  service  with  their  equipment. 
The  expenses  of  the  defendants  incidental  to  providing  adequate 
connections  with  the  interchange  tracks  at  Hog  Island  were  not  in- 
considerable and,  considering  the  nature  and  size  of  the  shipyard,  to 
hold  that  defendants  are  obligated  to  effect  delivery  at  the  many 
points  within  the  plant  which  the  complainant  desires,  would  place 
upon  them  an  undue  burden. 

It  is  recommended  that  the  Commission  find : 

1.  That  the  service  requested  by  complainant  is  a  spotting  service. 

2.  That  the  complainant  does  not  compete  with  any  other  ship- 
yard on  the  lines  of  the  defendants. 

3.  That  the  tracks  extending  from  the  point  of  interchange  to  the 
storage  yards  and  the  principal  unloading  points  are  used  for  intra- 
plant  movements  as  well  as  for  the  spotting  of  cars. 

4.  That  the  complainant's  plant  is  larger  and  has  a  more  extensive 
and  complex  system  of  intraplant  tracks  than  any  other  shipyard  or 
industry  appearing  of  record  at  which  spotting  service  is  performed 
by  the  defendants. 

5.  That  the  placement  of  cars  at  Hog  Island  would  require  a 
more  extensive  service  than  is  rendered  at  any  shipyard  or  industry 
of  record  at  which  the  defendants  spot  cars. 

6.  That  large  siuns  have  been  expended  by  defendants  for  facili- 
ties and  improvements  primarily  to  handle  the  cars  to  complainant's 
plant. 

7.  That  in  November,  1917,  and  in  March,  1919,  the  complainant 
made  application  to  defendants  for  terminal  allowances. 

8.  That  the  complainant  designated  interchange  tracks  for  the 
receipt  of  all  carload  freight  from  defendants  and  for  the  removal 
of  empty  cars  after  7  a.  m.,  March  6, 1918. 

9.  That  there  is  a  large  number  of  industries  on  defendants'  lines 
which  perform  their  own  spotting  service  without  compensation 
from  defendants. 

10.  That  neither  unjust  discrimination  nor  undue  prejudice  has 
been  shown. 

11.  That  the  defendants'  refusal  to  make  complainant  an  allow- 
ance for  spotting  out  of  the  line-haul  rates  is  not  unreasonable. 

12.  That  the  line-haul  rates  have  not  been  shown  to  be  un- 
reasonable. 

13.  That  tlie  defendants  have  fulfilled  their  legal  obligation  as 
common  carriers  in  respect  to  delivery  by  placing  the  inboimd  cars 
on  the  interchange  tracks  at  complainant's  plant  and  by  taking 
therefrom  outboimd  cars. 

14.  That  the  complaint  be  dismissed. 

67 1,  c.  O. 


AMERICAN  INTERNATIONAL  SHIPBUILDING  COBP.  V.  P.  R.  R.  CO.      95 

Daniels,  Commissioner: 

The  preceding  substantially  reproduces  the  examiner's  proposed 
report.  Several  unimportant  alterations  have  been  embodied 
therein.  As  thus  amended,  we  find  the  statement  of  facts  substanti- 
ated, and  adopt  it  as  our  own. 

The  record  displays  the  rapid  transformation  of  Hog  Island  from 
a  virtually  unutilized  tract  of  land  into  a  complex  industrial  plant 
and  residential  center.  When  this  enterprise  was  first  undertaken, 
fills  had  to  be  made,  sewage  and  water-supply  systems  installed,  and 
numerous  structures  built,  the  latter  at  various  locations.  At  this 
stage  and  for  a  time  thereafter  the  defendants  spotted  cars  any- 
where complainant  indicated,  and  thereafter  removed  the  empties. 
The  industrial  plant  and  associated  community  structures  once  built, 
the  conditions  affecting  terminal  services  radically  changed.  As  re- 
cited in  the  report,  86  miles  of  standard-gauge  track  were  laid 
within  the  limits  of  the  plant.  Fifteen  locomotives,  80  locomotive 
cranes,  and  466  cars  were  installed  to  cope  with  the  necessities  of 
intraplant  operation.  The  earlier  service  of  the  trunk  lines  as  re- 
gards spotting  was  no  longer  safe,  feasible,  or  economically  advan- 
tageous to  complainant.  Accordingly,  complainant  notified  de- 
fendants that,  effective  March  6,  1918,  defendants  would  place  in- 
bound cars  iit  a  designated  point  some  1,600  f^et  or  thereabouts  from 
the  line-haul  carriers'  right  of  way.  A  similar  point  was  designated 
from  which  the  defendants  were  instructed  to  remove  empties. 
Never  thereafter  did  complainant  request  defendants  to  spot  cars 
within  the  plant  at  any  place  beyond  the  designated  interchange 
points.  Never  thereafter  did  complainant  request  defendants  to  re- 
move empties  from  any  point  other  than  the  outbound  interchange 
point.  So  far  as  appears,  the  defendants  were  ready  and  willing 
to  perform  a  spotting  service  within  the  plant.  This  service  the 
complainant  thereafter  chose  to  perform  for  its  own  convenience. 

Complainant  contends,  however,  that  it  is  entitled  to  an  allow- 
ance covering  the  cost  of  performing  the  intraplant  spotting  service 
thereafter  effected  by  its  own  power.  The  line-haul  rate,  it  con- 
tends, covered  such  service,  and  it  is  clear  that  such  service  or  a 
similar  but  less  extensive  service  was  originally  performed  under  the 
line-haul  rate. 

The  changed  circumstances  and  conditions  transformed  what  had 
been  originally  a  reasonable  terminal  spotting  service  into  one  which 
was  no  longer  a  reasonable  service.  Complainant's  own  act  in 
terminating  the  spotting  service  originally  afforded  by  defendants 
evidences  beyond  question  that  the  continuance  of  such  service  was  to 
the  plant's  own  detriment.  It  would  have  been  .attended  by  serious 
hazard,  and  would  have  obstructed  the  speedy  and  economical  opera- 
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tion  of  the  plant.  Even  the  professed  willingness  at  the  heaxing 
and  upon  argument  to  allow  defendants  in  future  to  perform  a  serv- 
ice whose  discontinuance  was  dictated  by  complainant  appears  to 
be  hedged  about  by  restrictions  and  reservations  as  to  the  time  at 
which  and  conditions  under  which  complainant  is  willing  to  have  it 
resumed. 

We  are  of  opinion  and  find  that  the  service  for  which  complainant 
seeks  an  allowance  and  for  whose  past  performance  it  seeks  repara- 
tion had  become,  was,  and  is  one  which  could  not  and  can  not  rea- 
sonably be  required  of  the  defendants. 

We  adopt  the  proposed  findings  of  the  examiner  as  our  own,  and 
the  complaint  will  be  dismissed. 
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DELRAY  CONNECTING  RAILROAD  COMPANY. 

SECOND  INDUSTRIAL  RAILWAYS  CASE. 

No.  4181. 

IN  THE  MATTER  OF  ALLOWANCES  TO  SHORT  LINES  OF 

RAILROAD  SERVING  INDUSTRIES. 


Investigation  and  Suspension  Docket  No.  414. 

CANCELLATION  OF  RATES  IN  CONNECTION  WITH 
SMALL  LINES  BY  CARRIERS  IN  OFFICIAL  CLASSIFI- 
CATION TERRITORY. 


Submitted  August  9,  1919,    Decided  February  10,  1920. 


Delray  Connecting  Railroad  Company  found  to  be  a  common  carrier  of  prop- 
erty subject  to  the  act  to  regulate  commerce  which  may  lawfully  receive 
from  its  trunlc  line  connections  divisions  of  joint  rates,  or  absorptions  of 
switching  charges  under  appropriate  tariffs,  such  divisions  or  absorptions 
to  be  reasonable. 

Alexia  C.  Angell  for  Delray  Connecting  Railroad  Company. 
William  W.  Collin^  jr.^  for  New  York  Central  lines. 

Repobt  of  the  Commission. 

Division  8,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  8: 

The  portion  of  this  proceeding  now  before  us  presents  for  consid- 
eration (1)  whether  or  not  the  Delray  Connecting  Railroad  Com- 
pany, at  Detroit,  Mich.,  hereinafter  called  the  Delray,  was  and  is  a 
common  carrier  in  interstate  commerce,  (2)  the  nature  and  extent 
of  the  services  rendered  to  those  using  its  facilities,  and  (8)  whether 
or  not  it  may  lawfully  receive  compensation  in  the  form  of  divisions 
of  joint  rates  or  absorptions  of  its  switching  charges  out  of  through 
rates  on  interstate  shipments  to  and  from  points  on  its  line.  This 
report  is  made  after  the  receipt  of  the  additional  information  called 
for  by  the  Commission's  questionnaire  of  May  29,  1919,  which  by 
consent  of  parties  is  made  a  part  of  the  record  herein. 

The  Delray  was  organized  on  March  24,  1904,  as  a  railroad  cor- 
poration, under  the  general  railroad  laws  of  Michigan  with  a  capital 
stock  of  $50,000.    On  February  18, 1916,  an  increase  in  capital  stock 
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to  $1,000,000  was  authorized  by  the  state.  In  January,  1916,  the 
directors  of  the  company  had  approved  the  issuance  of  stock  having 
a  par  value  of  $750,000,  and  on  June  26,  1917,  the  remainder  of  the 
authorized  capital  stock,  having  a  par  value  of  $200,000,  was  issued. 
Payment  for  the  first  and  third  issues  of  stock  was  made  in  cash  and 
for  the  second  in  cash  and  property.  On  January  1, 1919,  the  Solvay 
Process  Company  held  5,174  and  the  Semet-Solvay  Company  4,755 
of  the  10,000  shares  of  stock  outstanding. 

Ten  of  the  11  officers  of  the  Delray  also  occupy  positions  with  the 
Solvay  Process  Company.  One,  the  superintendent,  is  not  con- 
nected with  the  industry  and  is  paid  entirely  by  the  railroad.  The 
Delray  is  operated  independently  of  the  controlling  industries.  It 
is  stated  that  the  Delray  is  in  a  position  to  serve,  and  through  its 
tariffs  offers  to  serve,  anyone  seeking  to  use  it. 

Annual  reports  and  tariffs  are  filed  with  this  Commission  by  the 
Delray,  and  it  complies  with  federal  and  state  requirements  appli- 
cable to  common  carriers.  It  has  no  mail,  express,  or  passenger 
business  and  publishes  no  rates  for  transportation  of  freight  in  less- 
than-carload  quantities. 

It  has  no  demurrage  tariff,  demurrage  charges  being  paid  under 
tariffs  of  the  trunk  lines.  The  Delray  collects  such  charges  from 
industries  on  its  line  and  transmits  to  the  trunk  lines  the  full  amount 
without  deductions.  Seven  of  the  industries  served  have  executed 
the  average  agreement  with  the  trunk  lines,  the  remainder  being  on 
the  straight  demurrage  basis.  There  is  no  settlement  for  detention 
of  cars  as  between  the  Delray  and  its  connections.  Respondent  is  a 
member  of  the  American  Railway  Association,  but  not  a  party  to 
the  per  diem  agreement,  its  application  having  been  held  in  abeyance 
on  account  of  federal  control,  although  approved  by  its  connections. 

The  equipment  operated  consists  of  7  locomotives,  517  freight  cars, 
and  1  caboose,  all  of  which  it  owns.  Five  of  the  locomotives  are 
six-wheel  switch  engines,  almost  identical  with  those  of  similar  type 
used  by  the  New  York  Central.  For  heavier  work  the  Delray  uses 
two  larger  eight- wheel  switch  engines.  Three  hundred  and  eighty- 
six  of  the  freight  cars  are  interchanged  with  connecting  trunk  lines. 

The  length  of  track  operated  on  December  31,  1918,  was : 


Owned. 

Leased. 

Trackage 
rights. 

TotaL 

Main  track 

MiU9. 

3.18 
11.73 

None. 
.72 

Mttet, 
9.73 
None. 

MOei. 
12.01 

flniTr«  *n<l  aMfnff!! 

19. 4i 

A-A.  ^% 

Total 

14.90 

.72 

9.73 

2S.3S 

671 

.o.a 
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The  greater  part  of  the  mileage  owned  is  included  in  what  is  known 
as  the  Brady  Island  yard.  For  the  leased  tracks  the  Delray  pays  to  the 
Solvay  Process  Company  $150  per  annum  for  0.2  mile  of  siding  lead- 
ing to  the  plant  of  the  Barrett  company;  and  $1,375  per  annimi  for 
0.52  mile  of  track  leading  to  a  locomotive  house  and  car-repair  shop, 
and  for  the  use  of  the  house  and  shop.  In  March,  1919,  the  Delray 
completed  a  nine-stall  locomotive  house.  The  trackage  rights  men- 
tioned above  are  over  the  line  of  the  Detroit,  Toledo  &  Ironton  Rail- 
road Company  between  the  Short  Cut  Canal,  near  Detroit,  and  Tren- 
ton Jimction,  compensation  being  at  the  rate  of  $1  per  train-mile. 

The  Delray's  line  is  for  the  most  part  laid  with  80-pound  rails 
and  is  in  such  condition  that  it  is  safe  and  practicable  for  trunk  line 
power  and  equipment  to  operate  over  it.  Such  operation  occurs 
daily.  * 

In  addition  to  the  two  controlling  industries,  the  Delray  serves 
11  shippers  and  receivers  of  carload  freight.  One  of  these,  the 
Superior  Sand  &  Gravel  Company,  was  controlled  through  stock 
ownership  by  officers  of  the  Solvay  Process  Company  at  the  time 
of  the  hearing  in  October,  1914.  It  is  indicated  as  an  independent 
industry  in  the  response  recently  filed.  The  Delray  also  has  a  team 
track,  which  is  used  by  several  shippers. 

The  industries  served  by  the  Delray  are  in  the  southern  section  of 
Detroit  near  the  confluence  of  the  Detroit  River  and  the  Rouge  River. 
The  majority  are  north  and  east  of  the  Rouge  River,  but  some  are 
on  what  is  designated  interchangeably  as  Zug  or  Brady  Island,  a  tract 
of  land  bounded  by  the  two  rivers  and  a  canal  connecting  them. 

Prior  to  1913  the  Delray  interchanged  traffic  with  four  of  its  trunk 
line  connections — namely,  the  Michigan  Central,  the  Wabash,  the 
Pere  Marquette,  and  the  Detroit  &  Toledo  Shore  Line,  at  points  north 
and  east  of  the  Rouge  River,  interchange  with  the  Detroit,  Toledo  & 
Ironton  being  made  on  Brady  Island.  Three  of  the  points  of  inter- 
change were  north  of  Jeflferson  avenue,  the  principal  street  in  that 
part  of  Detroit,  and  the  switching  operations  necessitated  frequent 
crossings  of  that  avenue.  Between  1918  and  1916  there  was  a  reloca- 
tion of  tracks,  two  lift  bridges  were  constructed  over  the  Rouge 
River,  and  the  yard  on  Brady  Island  was  greatly  enlarged.  Since 
that  time  cars  have  been  interchanged  with  the  five  connecting  lines 
in  the  Delray 's  Brady  Island  yard,  although  the  old  junctions  have 
been  retained  for  use  if  necessary.  Traffic  from  the  Michigan  Cen- 
tral, the  Detroit  &  Toledo  Shore  Line,  and  the  Detroit,  Toledo  & 
Ironton  reaches  the  yard  from  the  south,  while  that  from  the  Wabash 
and  Pere  Marquette  enters  the  yard  from  the  north,  the  trunk  lines 
securing  access  to  the  Delray's  yard  over  the  latter's  tracks.  This 
is  said  to  be  a  more  economical  method  of  handling  the  traffic. 
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An  analysis  of  traffic  and  revenues  for  the  calendar  year  1918  ap- 
pears in  the  margin :  * 

Three  of  the  13  shippers  and  receivers  of  carload  freight  have  no 
industrial  tracks  or  sidings.  The  tracks  of  the  others  range  from 
0.1  of  a  mile  to  9.5  miles.  Four  of  them  have  one  or  more  locomo- 
tives or  locomotive  cranes,  or  both,  and  the  Detroit  Edison  Company 
has  an  incorporated  railroad  known  as  th'e  Delray  Terminal.  The 
Delray  does  not  operate  over  the  tracks  of  the  Delray  Terminal  nor 
over  those  of  the  Detroit  Iron  &  Steel  Company,  but  places  cars  on 
designated  interchange  tracks.  There  is  no  arrangement  between 
the  Delray  and  any  of  the  industries  for  the  interchange  or  leasing 
of  cars  and  it  pays  nothing  for  the  use  of  their  industry  tracks  ex- 
cept as  described  above. 


(0 

Number  of  cars. 

Amount  of 
revenue. 

Interchange  service: 

(a)  Between  plants  of  controlling  industry  and  Junctions 

with  connecting  carriers. 

(b)  Between  plants  oiaffiliated  industries  and  junctions  with 

connecting  carriers. 

(c)  Between  independent  industries  and  junctions  with 

connecting  carriers. 

(d)  Between  team  tracks  or  freight  stations  and  junctions 

with  connecting  carriers. 
Plant  and  interplant  service: 

(f)  For controUinif or aflliiat^d indnstri«8. .-T--T.»T»r-.»».»T 

80,833@$2.50percar 

None 

$202,082.50 

7,735^12.50  per  car 

128912. 50  per  car. 

19,337.50 
320.pD 

37,332.50 
412.50 

14,933^2.50  per  oar 

165^12.50  per  car 

(f)  For  independent  industries 

Local  switching: 

(g)  Between  plants  of  controlling  or  af&liated  industries,  and 

other  industries,  team  tracks  or  stations 
(h)  Between  indeoendent  industries 

12®  $2. 50  per  car 

30.00 

5,724913.00  per  car 

None 

17,172.00 

(i)  Between  team  tracks  or  between  freiKht  stations 

None 

(iS  Other lo'^ai switching. .-...».»tt--t-t r t-.. 

None 

Overhead  switching: 

(k)  Between  trunk  lines 

l(dS2.50  per  car 

2.50 

(I)  Between  trunk  lines  and  a  public  wharf  or  dock  served 
by  respondent. 
Less-than-oarload  traffic: 

(m)  For  the  controUins  or  afniiated  industries... 

None 

None 

(fi)  For  other  industries  and  the  public 

None 

Other  revenue: 

(o)  PaS'^ftnRW'^veTinft,,.^-^^.^..^^.^..^.^^-^^ r--r- 

None 

lo)  Mailrevenue 

None 

Id)  ExiM^ss revenue 

None 

(r)  Miscellaneous  revenue,  divided  between  that  received 
from  controlling  or  affiliated  industries  and  that  re- 
ceived from  the  public.   (See  "Answer,"  below.) 

Answer :  "  Line  haul,  Sibley,  Michigan,  to  Detroit,  Michigan.  Quarry  products 
18,877  cars— 911,679.60  tons  @  160  ton— $136,751.94.     (All  intrastate  movements.)'* 

The  Une-haul  business  between  Sibley  and  Detroit  during  1918  has  not  been  divided 
between  the  controlling  or  affiliated  Industries  and  the  public.  For  the  seven  months 
ended  December  81,  1916,  out  of  a  total  of  5,164  cars  hauled  In  this  service,  2,921  were 
for  the  Solvay  Process  Company,  949  for  the  Detroit  Iron  &  Steel  Company,  and  1,294  for 
yarlous  consignees  on  the  lines  of  the  connecting  carriers. 

The  response  to  another  question  shows  that  interstate  shipments  were  confined  to  the 
Interchange  service,  and  were  as  follows : 


la)  Between  plants  of  controUinc  industry  and  iuncUons  with  connecting  carriers, 
rfr)  Between  plants  of  affiliated  industries  and  functions  with  connecting  carriers. 

(e)  Between  independent  indu^ries  and  junctions  with  connecting  carriers 

Between  team  tracks  or  freight  stations  and  junctioiis  with  connecting  carriers 


Number 
of  ears. 


54,906 

None. 

5,782 
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A  mount  of 
revenue. 


1137,255.00 


14,455.00 
320.00 
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ThA  average  length  of  haul  on  interchange  traffic  for  the  control- 
ling industries  is  0.615  mile,  of  which  0.22  mile  is  over  plant 
tracks;  for  independent  industries  having  plant  tracks  about  0.97 
mile,  of  which  0.18  mile  is  over  plant  tracks;  for  industries  not 
having  plant  tracks,  0.88  mile;  and  on  interchange  traffic  to  and 
from  the  team  track  1.04  miles. 

It  is  stated  that  in  1918  the  Solvay  Process  Company  completed 
a  600-foot  concrete  dock,  the  only  one  of  its  kind  on  the  Detroit 
River,  which  is  connected  with  the  Delray's  tracks.  Stone  is 
brought  by  boat  from  the  Michigan  Limestone  &  Chemical  Com- 
pany plant  at  Rogers  City,  Mich.,  to  this  dock  and  over  the  Delray 
to  the  jimction  with  the  Michigan  Central,  which  carries  it  thence  to 
the  plant  of  the  Michigan  Portland  Cement  Company  at  Chelsea, 
Mich.  Arrangements  have  been  made  to  transport  in  this  manner 
over  25,000  tons  of  stone  for  the  blast  furnace  of  the  Ford  Motor 
Company  and  over  11,000  tons  have  moved.  It  is  said  that  this  may 
be  considered  a  public  dock,  since  the  Solvay  Process  Company  has 
made  contracts  for  its  use  with  other  companies,  but  apparently 
it  caif  be  used  only  under  special  contract.  It  is  not  the  property 
of  the  Delray. 

The  interchange  service  performed  by  the  Delray  is  similar  to 
that  done  by  the  trunk  lines  for  industries  served  by  them.  An 
additional  charge  of  $2.50  per  car  is  made  by  the  Delray  where  the 
industry  requires  a  car  to  be  respotted.  There  is  no  difference  in 
the  manner  or  extent  of  the  service  performed  for  proprietary 
and  nonproprietary  industries. 

From  1901  to  1903  an  allowance  of  $1.05  per  car  was  made  by  the 
trunk  lines  to  the  Solvay  Process  Company  for  every  car  spotted. 
The  allowance  was  then  stopped.  The  incorporation  of  the  Delray 
and  the  transfer  to  it  of  certain  tracks  and  equipment  of  the  Solvay 
Process  Company  followed.  Early  in  January,  1905,  the  Detroit  & 
Toledo  Shore  Line  began  to  absorb  a  charge  of  $3  per  car.  Later  a 
tariff  was  published  by  the  Delray,  effective  on  or  about  March  20, 
1905,  providing  a  charge  of  $2  per  car,  which  was  absorbed  by  all 
connecting  lines. 

Effective  April  1, 1914,  the  trunk  lines  discontinued  the  absorption. 
On  May  1, 1916,  they  began  to  absorb  $1.55  per  car,  computed  on  the 
so-called  plant-facility  basis.  The  absorption  of  the  full  charge  of 
$2,  on  the  common-carrier  basis,  was  resumed  on  June  16,  1916. 
During  the  period  from  May  1  to  June  16, 1916,  the  Delray  collected 
the  balance  of  its  charge  (45  cents)  from  the  various  shippers  in 
addition  to  the  line-haul  rate. 

Effective  July  1,  1917,  the  Delray  increased  its  charge  for  inter- 
change and  intraplant  switching  to  $2.50,  and  for  the  switching  of 
coke  between  the  Semet-Solvay  Company  and  the  Detroit  Iron  & 
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Steel  Company  from  $2.50  to  $8  per  car.  It  is  stated  that  these  in- 
creases were  made  to  cover  the  actual  cost  of  performing  the  service. 
No  increase  in  the  absorption  on  interchange  traffic  has  been  made 
by  the  trunk  lines.  The  excess  of  the  charge  over  the  absorption  is 
paid  by  the  industries  served. 

The  minimum  charge  for  switching  by  trunk  lines  in  the  Detroit 
district  is  $4  per  car.  This  is  the  charge  of  the  Wabash,  -wrhich  does 
little  switching,  the  other  roads  making  a  minimum  charge  of  $5. 

The  Delray  shows  a  book  value  of  $1,368,177.78,  distributed  as 
shown  in  the  margin.*  The  values  as  given  are  original  cost,  except 
as  to  property  valued  at  $5294^67.08  in  1916,  when  it  was  received 
from  the  Solvay  Process  Company  in  part  payment  for  the  second 
issue  of  stock,  referred  to  above. 

The  record  contains  a  copy  of  the  valuation  made  in  February, 
1916,  by  two  members  of  the  faculty  of  the  University  of  Michigan 
for  the  Michigan  Railroad  Commission,  together  with  the  letter  of 
transmittal  to  that  commission.  In  this  letter  it  is  stated  that  the 
valuation  occupied  only  five  days,  which  was  regarded  as  insufficient, 
butthat"in  view  of  the  conservatism  of  this  appraisal  ♦  ♦  >  the 
results  submitted,  while  they  represent  approximately  the  investment, 
probably  err  in  being  too  low." 

In  this  valuation  the  cost  of  reproduction  new  was  given  as  $768,- 
284,  and  this  cost  less  depreciation  as  $731,497.  The  property  in 
general  was  said  to  be  nearly  new.  There  was  no  full  analysis  of 
unit  costs  or  overhead  charges.  The  latter  were  taken  in  the  aggre- 
gate as  17.5  per  cent,  to  apply  to  all  items  except  land,  bridges,  and 
equipment.  Five  per  cent  was  added  to  the  bridges  for  supervision 
during  design  and  erection.  Five  per  cent  was  added  to  the  total 
to  cover  organization,  administration,  and  legal  expense,  general  en- 
gineering and  interest  during  construction.  The  letter  of  trans- 
mittal concluded — 

Had  these  items  been  separated  out,  and  had  working  capital,  storecf  mi>d 
supplies  been  added  I  think  without  doubt  the  total  would  have  easily  readied 
$800,000. 

The  total  mileage  included  was  approximately  11  miles,  and  the 
valuation  covered  5  locomotives  and  189  freight  cars. 

It  should'be  noted  that  this  valuation  was  made  in  connection  with 
the  increase  in  outstanding  capital  stock  from  $50,000  to  $800,000,  par 
value.    Subsequently,  in  June,  1917,  capital  stock  having  a  par  value 

>  Road IftTT,  987.  01 

steam  locomotives „.  107,  294. 14 

Freight-train  cars 607.  881.  46 

Miscellaneoua  equipment •.-.  600.00 

General  expenditure 1,  478. 17 

Material   and  supplies «. 78,086.06 

Total 1.868,177.78 
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of  $200,000  was  issued  for  the  purposes,  as  stated  in  the  annual  report, 
of  "  Additional  investment,  Purchase  of  New  Cars,  etc." 

In  the  margin  is  a  comparison  between  the  values  placed  upon 
certain  items  by  the  Solvay  Process  Company  and  the  Delray  in  is- 
suing stock  and  those  reached  in  the  valuation  for  the  Michigan 
commission.*  In  connection  with  this  comparison  it  should  be  stated 
that  in  the  valuation  for  the  Michigan  commission  a  considerably 
higher  value  was  assigned  to  the  land  than  had  been  placed  upon  it 
by  the  Solvay  company  and  the  Delray.  These  diflferences,  applied 
to  1.36  acres  north  of  the  Eouge  Eiver  and  28.19  acres  on  Brady 
Island  which  were  transferred  in  exchange  for  stock,  would  have 
increased  the  value  of  the  land  transferred  by  $47,045,  or  consider- 
ably more  than  the  difference  in  the  valuations  of  the  cars  and  struc- 
tures shown  in  the  marginal  note. 

For  the  purpose  of  determining  the  cost  of  performing  each  kind 
of  serTice,  the  Delray  has  assigned  to  each  branch  the  physical  prop- 
erty used  in  that  particular  service.  Where  property  is  employed  in 
more  than  one  class  of  service  it  has  been  apportioned  in  accordance 
with  the  extent  of  its  use  in  each  class.  In  apportioning  the  value 
of  property  used  in  the  different  kinds  of  switching  service,  and  in 
dividing  common  expenses,  the  allocation  was  made  upon  the  basis 
of  the  number  of  cars  handled,  the  engine-hour  basis  being  imprac- 
ticable for  application  to  the  Delray  according  to  the  statement  on  its 
behalf. 

The  property  of  the  Delray,  excluding  material  and  supplies,  was 
apportioned  as  follows: 

Sibley  line-haul  freight $46, 496. 09 

Switching: 

Interchange 647, 760. 13 

Intraplant 65, 557. 63 

CJoke  to  Detroit  Iron  &  Steel  Co 24, 797. 85 

Equipment  covered  by  car  rentals 610, 479. 17 

Total  book  value 1, 295, 090. 77 


(^ 


Two  rolliiis  lift  bridgfls 

Two  track  scalM 

Fad  ststion 

Looomottv*  standpipt. 
M  wood  gondola  can. . 

06  wood  coke  cars 

52  stael  fcondola  cart. .  • 
35  sUal  rock  cars 
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Value 

assigned 

by  the 

Solvay 

Process 

Company 

and 
Delray. 


1244,000 
11,380 
1,370 
460 
24,696 
24.696 
63,530 
23,691 

891,833 


Valuation  for  Michigan 

commission. 

Cost  of 

Cost  of 

reprodno- 
tfooless 

reproduc- 

tion 

deprecJ»> 

tko 

t331,839 

1231,^ 

10,342 

9,825 

*»^ 

1.282 

460 

437 

34,696 

20,705 

24,696 

80.765 

62,530 

57,057 

22.691 

20,734 

378,604 


362.704 
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The  principal  item  of  equipment  is  the  book  value  of  the  Delray^s 
cars — ^$607,831.45.  It  is  stated  that  some  of  the  trunk  lines  objected 
to  the  inclusion  of  the  cars  and  therefore  their  value  was  excluded 
and  shown  as  a  separate  item.  Operating  expenses  were  distributed 
in  a  similar  manner. 

The  following  table  summarizes  the  cost  figures  for  the  switching 
service  for  the  year  1918 : 


Total  expenses  1 

Cars  handled 

Per  cent  of  can 

Average  cost  per  oar. 


Interchange. 


1306,253.46 

88,696 

80.98 

13.453 


Intraplant 


149,797.87 

15,110 

13.80 

S3. 296 


Coke  to 
Detroit  Iron 

&  Steel 
Company. 


118,835.61 

5,724 

5.22 

S3. 291 


Total 
switching. 


S374,886.98 

109,590 

100 

S3. 423 


t  Including  operating  expenses,  railwav  tax  accruals,  and  interest  on  investment  at  C  per  cent  per  annum 
less  6  per  cent  depreciation  on  bridges,  buildings,  and  equipment. 

The  cost  of  handling  the  Sibley  traflBc  is  not  stated,  but  from  the 
figures  given,  and  using  the  same  methods,  it  appears  to  be  approxi- 
mately $3:479  per  car,  or  5.1  cents  per  ton. 

If  the  book  value  of  the  cars  is  included,  using  for  convenience 
the  method  followed  by  the  Delray  as  to  other  property,  and  taxes 
and  operating  expenses  chargeable  to  the  cars  are  considered,  the 
cost  of  service  would  be  increased  approximately  $1.12  per  car.. 

In  the  margin  appear  figures  taken  from  the  income  account  for 
the  years  specified,  as  shown  in  the  annual  reports.^  The  Delray 
has  never  paid  a  dividend. 

Seven  of  the  industries  served  by  the  Delray  can  be  served  by  one 
or  more  trunk  lines  over  the  rails  of  the  latter  or  by  trackage  rights 
over  the  Delray,  for  which  no  charge  is  made.  Apparently  on  cer- 
tain traffic  moving  over  the  Pere  Marquette  and  the  Wabash  the 


0) 


Railway  operating  revenue?. 
Railway  operating  expenses. 


Net  revenae  from  railway  operations. 

Railway  tax  accruals 

Uncollectible  railway  revenues 

Railway  operating  income 

Total  operating  income 

Hire  of  freight  cars— credit  balance 

other  nonoperattnc  income 

Total  nonopermting  income 

Gross  Income 


Hire  of  freight  cars— debit  balance. . , 
Other  deductions  from  gross  income. 


Total  deductions  from  gross  income. . . . 

Net  income 

Income  balance  transferred  to  pfoAt  and  loss. 


1916 


$396,962.89 
251,585.89 


46,377.00 

8,255.34 

4.00 

37,117.66 

37,117.66 


3,993.49 
41,111.15 


2,845.36 
25,635.43 


28,490.70 
13,630.36 
12,630.36 


1917 


1382,581.00 
356,866.88 


25,714.13 

6,740.33 

12.60 

19,961.20 

19,961.20 

104,931.53 

3,603.28 

107, 534. 80 

127,496.09 


7,306.51 
130,189.68 
120,189.58 


1918 


$413,583.94 
451,583.06 


•  87,999.12 
33,665.43 


•71,664.65 
•71,064.55 
135,218.04 
^,108.64 
138.326.68 
66,062.13 


5,054.80 
61,607.33 
61,007.33 


•  Deficit 
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trunk  line  engines  in  going  to  and  from  the  Brady  Island  yard  haul 
cars  past  the  industries  to  or  from  which  they  are  consigned.  The 
record  does  not  disclose  whether  or  not  as  a  practical  operating 
matter  it  is  necessary  or  desirable  for  the  trunk  lines  to  use  the  serv- 
ices and  facilities  of  the  Delray  in  serving  industries  reached  by  the 
latter^  or  to  what  extent,  if  at  all,  the  trunk  lines  perform  such  serv- 
ice ^thout  the  interposition  of  the  Delray. 

Accepting  the  Delray's  cost  iSgures  as  at  least  indicative  of  the 
cost  of  service,  it  is  evident  that  only  the  Sibley  line-haul  traflSc  is 
remunerative,  the  various  classes  of  switching  being  performed  at 
less  than  cost..   For  example,  excluding  any  return  upon  the  invest- 
ment in  cars,  the  cost  of  handling  the  intraplant  trafSc  is  stated  as 
$8^96  per  car,  and  of  the  coke  to  the  Detroit  Iron  &  Steel  C!ompany 
as  $3,291  per  car,  as  against  charges  of  $2.50  and  $3  per  car,  respec- 
tively.    Apparently  these  are  purely  local  services  and  whatever 
merit  might  lie  in  a  contention  that  the  value  of  the  cars  used  should 
not  be  considered  in  connection  with  interchange  traffic  would  seem 
to  have  no  application  to  a  service  performed  entirely  by  the  Delray 
and  in  connection  with  which  no  car  rental,  presumably,  would  be 
paid  to  it.    Both  the  intraplant  and  the  coke  traffic  are  exclusively 
intrastate. 

Apparently  the  interchange  switching  is  also  performed  for  less 
than  cost.  The  comparatively  favorable  net  income  for  the  past  two 
years  is  largely  attributable  to  the  item,  '^Hire  of  freight  cars — 
Credit  balance." 

Upon  the  record  we  are  of  opinion  and  find  that  the  Delray  Con- 
necting Bailroad  Company  was  and  is  a  common  carrier  of  property 
subject  to  the  act  to  regulate  commerce,  and  may  lawfully  receive 
from  its  trunk  line  connections  divisions  of  joint  rates  or  absorptions 
of  switching  charges,  under  appropriate  tariffs,  such  divisions  or 
absorptions  to  be  reasonable.  Assuming  that  the  services  of  the  Del- 
ray are  not  employed  where  sound  operating  practice  and  the  pub- 
lic interest  would  require  the  trunk  lines  themselves  to  perform  the 
spotting  service,  it  is  clear  that  the  present  absorptions  of  the  Del- 
ray's  switching  charges  are  not  excessive.  In  the  absence  of  more 
precise  data,  particularly  with  regard  to  the  items  under  the  heading 
"Equipment  covered  by  car  rentals,"  the  present  record  does  not 
afford  a  basis  for  stating  the  maximum  amount  which  may  properly 
be  paid  to  the  Delray  by  the  trunk  lines  out  of  the  line-haul  rates. 
No  order  is  necessary. 

Eastkan,  Commissioner j  dissenting  in  part: 

The  opinion  of  the  majority  is  in  accord  with  National  Tube  Co.  v. 
Z.  r.  R.  R.  Co.y  65  I.  C.  C,  469,  which  was  decided  by  the  full  Com- 
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mission.  In  that  case  I  filed  a  separate  dissenting  opinion,  56  L  C  C^ 
272,  and  following  the  views  there  expressed,  I  am  of  the  opinion 
that  the  interchange  switching  service  performed  by  the  Delray  for 
the  controlling  industries  and,  perhaps,  for  certain  of  the  inde- 
pendent industries  as  well  is,  in  part  at  least,  a  plant  service  for 
which  it  may  not  lawfully  receive  from  its  trunk  line  connections 
divisions  of  joint  rates  or  absorptions  of  switching  charges. 
I3y  the  Commission,  Division  8. 
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No.  10496. 
MERIDIAN  TRAFFIC  BUREAU 

V. 

DIRECTOR  GENERAL,  CINCINNATI,  NEW  ORLEANS  & 
TEXAS  PACIFIC  RAILWAY  COMPANY,  ET  AL. 


No.  10344. 
HANNAH  DISTRIBUTING  COMPANY  ET  AL. 

'^• 
DIRECTOR  GENERAL,  ILLINOIS  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Submitted  December  10,  1919.    Decided  February  10,  1920. 


1.  Class  and  commodity  rates  from  Ohio  and  Mississippi  river  crossings,  Chi- 

cago, 111.,  and  related  i)oints  found  to  be  unduly  prejudicial  to  Meridian, 
Miss.,  and  unduly-  preferential  of  New  Orleans,  La.,  Mobile,  Ala.,  and 
Vick^urg,  Miss. 

2.  Class  rates  from  Chicago  and  Cairo,  111.,  St  Louis,  Mo.,  and  Louisyille,  Ky., 

and  rates  on  grain  and  grain  products  from  Cairo  and  St.  Louis  found 
to  be  unduly  prejudicial  to  Jackson,  Miss.,  and  unduly  preferential  of 
New  Orleans,  La.,  and  VlcksbTirg  and  Natchez,  Miss. 
8.  The  revision  of  rates  necessitated  by  denial,  in  the  MemphiaSouthwestem 
Inveatigation,  55  I.  C.  C,  515,  of  applications  for  permission  to  maintain 
rates  from  St  Louis,  Mo.,  to  New  Orleans,  La.,  lower  than  those  appli- 
cable from,  to,  or  between  intermediate  points  will  go  far  to  remove 
the  cause  of  complaint;  therefore  no  orders  are  necessary  at  this  time. 

C.  W.  Hayward  and  Otis  B.  Kent  for  complainant  in  No.  10496; 
and  George  Butler  and  W.  Z>.  Hannah  for  complainants  in  No.  10344. 

Chas.  J.  Rixey^  jr.^  R.  F.  Fletcher^  Charles  N.  Burch,  and  Nelson 
W.  Proctor  for  defendants. 

Blewett  Lee  for  Illinois  Central  Railroad  Company. 

Charles  E.  CottertU  for  Memphis  Freight  Bureau,  New  Orleans 
Joint  Traffic  Bureau,  Mobile  Chamber  of  Commerce,  and  others, 
interveners  in  No.  10496. 

Carl  Oiessow  and  Edgar  Moulton  for  New  Orleans  Joint  Traffic 
Bureau ;  B.  F,  Martin  for  Natchez  Chamber  of  Commerce  and  Vicks- 
burg  Board  of  Trade;  A.  J.  McOehee  for  Southern  Interior  Traffic 
Association;  John  B.  Rucker  for  Baton  Eouge  Chamber  of  Com- 
merce; R.  O.  Cobb  for  Mobile  Chamber  of  Commerce;  J.  B.  Mc- 
Ginms  for  Memphis  Merchants'  Exchange;  Herbert  Stanley  for 
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Greenville,  Miss,,  Chamber  of  Commerce;  M.  W.  Martin  for  Helena 
Traffic  Bureau;  A.  W.  Yandergrift  for  Louisville  Board  of  Trade: 
M.  M.  Caskie  for  Montgomery  Chamber  of  Commerce;  JameM  S, 
Davant  for  Memphis  Freight  Bureau;  and  Deane  Noel  for  Goyer 
Company,  Greenville,  Miss.,  interveners. 

Report  or  the  Commission. 
Division  8,  Commissioners  McChorDjHalLjWoollet,  and  Eastman. 

WooLUET,  Commissioner: 

These  cases  were  argued  together,  upon  proposed  reports  pre- 
pared by  examiners,  and  in  view  of  the  conclusions  reached  they 
will  be  disposed  of  in  one  report.  Rates  are  stated  in  amounts  per 
100  pounds. 

Complainant  in  No.  10496  is  a  voluntary  association  of  shippers 
and  receivers  of  freight  of  the  city  of  Meridian,  Miss.  It  alleges 
that  the  class  and  commodity  rates  maintained  by  defendants  from 
Mississippi  and  Ohio  river  crossings,  Chicago,  111.,  and  related  points 
to  Meridian,  TVIiss.,  are  unjustly  discriminatory  and  unduly  preju- 
dicial to  Meridian  and  unduly  preferential  of  New  Orleans,  La.? 
Mobile,  Ala.,  and  Vicksburg,  Miss.,  in  violation  of  sections  2  and  3 
of  the  act  to  regulate  commerce  and  unjust  in  violation  of  section 
10  of  the  federal  control  act. 

Complaint  in  No.  10344  was  filed  by  certain  wholesale  grocers, 
grain  dealers,  and  a  manufacturer  of  mixed  feeds,  all  of  Jackson, 
Miss.    The  allegations  are  that  the  class  rates  from  Chicago  and 
Cairo,  111.,  St.  Louis,  Mo.,  and  Louisville,  Ky.,  to  Jackson,  and  local 
and  reshipping  rates  on  grain,  grain  products,  and  flour  from  St 
Louis  and  Cairo  to  Jackson  are  unjustly  discriminatory  and  unduly 
prejudicial  to  complainants  and  unduly  preferential  of  their  com- 
petitors located  at  New  Orleans,  La.,  and  Vicksburg  and  Natchez, 
Miss.,  in  violation  of  sections  2  and  3  of  the  act  to  regulate  commerce, 
and  unjust  in  violation  of  section  10  of  the  federal  control  act.     It  is 
also  alleged  that  the  rates  to  Jackson  are  in  violation  of  the  long-and- 
short-haul  provision  of  section  4  of  the  act  to  regulate  commerce 
in  that  they  are  higher  than  corresponding  rates  from  the  points  of 
origin  through  Jackson  to  the  three  alleged  favored  points. 

Meridian  and  Jackson,  the  latter  the  capital  of  the  state,  are  im- 
portant jobbing  points  situated  in  the  middle  and  middle  eastern 
sections  of  Mississippi.  The  former  is  522  miles  south  of  St  Louis 
and  135  miles  north  of  Mobile,  via  the  Mobile  &  Ohio,  and  202  miles 
northeast  of  New  Orleans,  via  the  New  Orleans  &  Northeastern.  The 
latter  is  526  miles  south  of  St.  Louis  and  183  miles  north  of  New 
Orleans,  via  the  Illinois  Central.  The  two  points  are  140  and  48 
miles,  respectively,  east  of  Vicksburg,  via  the  Alabama  &  Vicksburg. 
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Class  and  commodity  rates  from  the  points  of  origin  involved  to 
Meridian  and  Jackson  are  considerably  higher  than  to  the  points 
alleged  to  be  favored.  The  class  rates  from  St.  Louis  may  be  taken 
as  representative.  Prior  to  June  25,  1918,  the  class  rates  from  St. 
Ix>uis  to  the  complaining  points  and  to  Vicksburg,  Natchez,  New 
Orleans,  and  Mobile,  the  four  last-named  points  being  grouped  with 
respect  to  all  of  the  rates  in  issue,  were : 

To — 

Meridian 

Jackson 

Vicksburg 

Natchez 

New  Orleans. 
Mobile 


;.-::::} 
::::::1 


1 

2 

3 

4 

5 

6 

A 

B 

C 

D 

115 

98 

82 

69 

56 

47 

40 

47 

87 

31 

90      75      65504035'25      882520 


Dlflference 25      23      17      19      16      12      15        9      12      11 

These  rates  remained  in  effect  until  June  25, 1918,  when  they  were 
increased  under  the  authority  of  General  Order  No.  28  of  the  Director 
General  of  Railroads,  and  the  following  rates,  which  are  still  in  effect, 
were  established : 


To- 
Meridian 

Jackson 

Vicksburg — 

Natchez 

New  Orleans- 
Mobile 


I 


1    2 

3 

4 

5 

6 

A 

B 

0 

D 

144  122i 

10?i 

861 

70 

59 

50 

69 

46i 

89 

.  112^     94        81i       62i      50        44        31^      47i      31i      25 


Difference—     31J    28J      21        24        20        15        18i      Hi      15        14 

The  situation  is  similar  with  respect  to  the  commodity  rates  in 
issue.  For  example,  the  present  reshipping  rates  on  grain  and  grain 
products  from  St.  Louis,  upon  which  the  traffic  actually  moves,  are 
25  cents  to  Meridian  and  Jackson  and  15  cents  to  New  Orleans  and 
grouped  points.  Rates  from  the.  points  of  origin  to  New  Orleans, 
Vicksburg,  Natchez,  and  Mobile  apply  through  Meridian  and  Jack- 
son. 

Complainants  are  in  keen  competition  with  jobbers  located  at  the 
river  cities  and  at  Mobile.  From  Vicksburg  and  Natchez  the  out- 
bound rates  are  on  the  same  scale  as  from  Jackson.  With  the  more 
favorable  inbound  rates  complainants'  competitors  at  Vicksburg  and 
Natchez  can  ship  grain  and  grain  products,  for  example,  in  carload 
lots  from  St.  Louis  and  distribute  in  less-than-carload  quantities  ro 
points  in  the  immediate  vicinity  of  Jackson  at  a  much  lower  total 
transportation  cost  than  can  complainants.  Indeed,  it  appears  that 
Vicksburg  dealers  can  and  do  buy  flour  in  carloads  at  St.  Louis  and 
sell  it  in  small  quantities  to  retail  dealers  in  Jackson  at  the  same 
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transportation  cost  as  complainants  must  pay  to  get  their  carload 
shipments  delivered  in  Jackson.  New  Orleans  has  a  similar  advan- 
tage at  points  south  of  Jackson  on  the  main  line  of  the  Illinois  Cen- 
tral.   The  rate  situation  at  Meridian  is  substantially  similar. 

The  departures  from  the  long-and-short-haul  provision  of  the 
fourth  section  of  the  act  which  exist  in  the  present  adjustment  of 
rates  were  authorized  by  us  in  Fourth  Section  Violations  in  the 
Southeast,  80  I.  C.  C,  153,  and  32  I.  C.  C,  61.  This  authority  was 
granted  mainly  because  of  strong  potential  water  competition.  In 
the  Memphis-Southwestern  Investigation,  55  I.  C.  C,  515,  a  number 
of  the  fourth  section  applications  upon  which  relief  was  granted  in 
the  case  cited  were  reconsidered  and  denied,  effective  April  1,  1920. 
Among  these  were  applications  for  permission  to  maintain  rates 
from  St.  Louis  and  New  Orleans  to  Memphis  and  from  St.  Louis 
and  Memphis  to  New  Orleans  lower  than  rates  from,  to,  or  between 
intermediate  points.  Our  findings  of  fact  in  the  Memphis-South- 
western  Investigation  as  to  the  amount  of  competition  by  boats  upon 
the  Mississippi  River  are  confirmed  by  the  records  in  these  cases; 
they  are  as  follows: 

For  more  than  25  years  there  has  been  no  through  boat  service  between  St. 
LfOuis  and  New  Orleans  except  at  rare  intervals.  At  the  present  time  there  is 
not  a  boat  operating  between  those  points  except  the  fleet  operated  by  the 
United  States  Railroad  Administration,  which  consists  of  five  towboats  and  a 
number  of  barges.  These  boats  run  on  a  regular  weekly  schedule  between  St. 
LfOuis  and  New  Orleans,  stopping  only  at  Memphis.  It  is  planned  to  make 
stops  at  other  river  points  as  soon  as  necessary  arrangements  can  be  made. 
Grain  is  the  most  important  commodity  handled  southbound,  but  there  is  a 
movement  of  merchandise  traffic.  Northbound  the  movement  consists  princi- 
pally of  sugar,  coffee,  and  general  merchandise. 

The  record  does  not  show  to  what  extent,  if  any,  the  United  States  Railroad 
Administration  plans  further  to  develop  water-borne  commerce  on  the  Mis- 
sissippi River.  An  impression  prevailed  generally  at  the  hearing,  however, 
that  it  is  planned  to  develop  this  commerce  on  an  extensive  scale.  The  record 
shows  that  cities  along  the  river  are  spending  or  planning  to  spend  large  sums 
of  money  for  the  acquisition  and  construction  of  water-front  facilities  to  ac- 
commodate a  greatly  increased  movement  of  water-borne  freight,  and  it  Is 
clearly  the  expectation  of  those  familiar  with  the  situation  that  there  will  be 
within  the  next  year  or  two  an  unprecedented  increase  in  the  river  traffic.  It 
is  expected,  however,  that  all  of  the  freight  moving  on  the  river  will  be  handled 
by  the  government's  line.  So  far  as  the  record  shows,  no  new  independent 
lines  are  planned. 

Aside  from  the  fleet  operated  by  the  government  there  is  little  traffic  now 
moving  on  the  Mississippi  River.  The  through  independent  boat  service  Is 
not  of  such  a  character  as  to  compel  the  depression  of  the  all-rail  rates  between 
river  points. 

In  denying  the  applications  we  stated  that: 

•  •  •  The  question  as  to  the  reasonableness  of  the  rates  In  the  territory 
east  of  the  Mississippi  River  has  not  been  adequately  considered,  and  nothing 
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said  herein  is  to  be  regarded  as  a  definitive  finding  as  to  the  proper  level 
of  those  rates.  The  denial  orders  to  be  entered  are  not  in  keeping  with  onr 
previoiis  permissive  orders  relating  to  rates  at  points  on  the  Mississippi  River. 
If  these  denial  orde^  were  to  become  effective,  certain  other  points  would  con- 
tinue to  enjoy  rates  deviating  from  the  long-and-short-haul  rule  of  the  fourth 
section.  This  wmild  create  a  rate  maladjustment  which  seemingly  ought  to 
be  avoided.  Sufficient  time,  therefore,  before  the  effective  date  of  the  denial 
orders  to  be  entered  herein  will  be  given  to  afford  interested  parties  oppor- 
tunity to  bring  to  our  attention  the  reasons,  if  any,  for  the  reconsideration  of 
outstanding  permissive  orders  according  relief  from  the  long-and-short-haul 
rule  of  the  fourth  section. 

In  these  cases  the  complaints  bring  in  issue  rates  not  only  from  St. 
Louis  but  also  from  Chicago,  from  Ohio  River  crossings,  and  from 
Cairo  and  other  Mississippi  Siver  crossings,  and  related  points. 
Upon  consideration  of  all  of  the  facts  of  record  we  are  of  opinion,  and 
find,  that  the  present  adjustment  of  rates  set  forth  in  the  complaints 
subjects  Meridian  and  Jackson,  and  their  shippers,  to  undue  preju- 
dice and  disadvantage  and  unduly  prefers  Mobile  and  the  Mississippi 
River  cities  named.  In  view  of  the  apparent  necessity  for  a  general 
rate  revision  it  will  be  unnecessary  to  enter  orders  herein  at  this 
time.  It  is  obvious  that  a  revision  of  rates  to  conform  with  the 
fourth  section  requirements  will  go  far  to  remove  the  cause  of  com- 
plaint. This  was  definitely  so  stated  by  counsel  for  complainant  in 
No.  10496.  Should  the  readjustment  not  accomplish  the  results 
anticipated,  the  matter  may  be  brought  to  our  attention  for  further 
action. 
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No.  10017. 

CHAMBER  OF  COMMERCE,  MOSS  POINT,  MISS.,  ET  AL. 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  November  19,  1919,    Decided  February  17,  1920, 


Upon  complaint  alleging  Pascagoula  and  Moss  Point,  Miss.,  to  be  unduly  preju- 
diced by  rates  higher  than  those  applicable  on  traffic  to  or  from  New  Or- 
leans, La.,  Gulfport,  Miss.,  and  Mobile,  Ala.;  Held,  That  the  undue  preju- 
dice exists  as  to  certain  points  of  origin  and  destination  and  must  be  re- 
moved. 

G.  F.  Thomas  for  complainants. 

Charles  D.  Drayton^  Edward  D.  Mohr^  and  C.  W.  Owen  for  de- 
fendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

Daniels,  Com/missioner: 

The  complaint  in  this  case  was  filed  by  the  commercial  and  indus- 
trial interests  of  Pascagoula  and  Moss  Point,  Miss.  It  asks  that 
these  two  places  be  accorded  interstate  rates  to  and  from  practically 
all  points  in  the  country  not  in  excess  of  the  rates  contemporaneously 
charged  from  and  to  New  Orleans,  La.,  Gulfport,  Miss.,  and  Mobile, 
Ala.,  which  three  cities,  as  to  much  of  their  traffic,  are  in  one  and  the 
same  rate  group.  The  purpose  of  the  complaint  is  to  secure  for  Pas- 
cagoula and  Moss  Point  the  New  Orleans  rates  where  such  rates  are 
accorded  Gulfport  and  Mobile.  The  present  adjustment  is  alleged 
to  operate  to  the  undue  prejudice  of  Pascagoula  and  Moss  Point  and 
to  undue  preference  of  the  other  three  points  above  named.  At  the 
hearing  an  allegation  that  the  rates  were  unreasonable  was  with- 
drawn, and  complainants  disclaimed  any  attack  on  the  rates  on  lum- 
ber. Reparation  is  asked,  but  there  is  no  proof  respecting  damage 
such  as  the  law  requires.  Penna.  R.  R.  Co,  v.  International  Coal  Co.^ 
230  U.  S.,  184. 

Since  the  hearing  the  rates  involved  have  been  superseded  by  rates 

initiated  by  the  Director  General  of  Railroads,  and  by  supplemental 

complaint  he  was  made  a  party  defendant.    He  answered,  but  no 

further  hearing  was  asked  or  had. 
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Pascagoula  and  Moss  Point,  constituting  practically  one  com- 
munity, are  situated  on  the  Gulf  coast  at  or  near  the  mouth  of  the 
Pascagoula  River,  100  miles  east  of  New  Orleans,  41  miles  west  of 
Mobile,  and  about  midway  between  Mobile  and  Gulfport.    Pasca- 
goula is  directly  at  the  mouth  of  the  Pascagoula  River,  and  is  served 
by  the  ma^xi  line  of  the  Louisville  &  Nashville  Railroad,  operating 
east  and  west  along  the  coast,  and  by  the  Alabama  &  Mississippi 
Railroad,  which  runs  northeast  a  distance  of  83  miles  to  Vinegar 
Bend,  Ala.,  where  it  connects  with  the  Mobile  &  Ohio  Railroad. 
Pascagoula  has  several  shipyards.    Moss  Point  is  7  miles  up  the 
Pascagoula  River  at  the  junction  of  the  Dog  River,  but  by  railroad 
it  is  only  4  miles  from  Pascagoula.    It,  also,  has  shipyards,  and  in 
addition  several  sawmills  which  manufacture  lumber  from  logs 
floated  down  the  rivers,  and  a  wood-pulp  paper  mill  which  uses  the 
refuse  from  the  sawmills.    It  is  served  only  by  the  Alabama  & 
Mississippi  Railroad,  and  by  the  Pascagoula  Street  Railway  &  Power 
Company,  which  connects  with  the  Louisville  &  Nashville.    The 
paper  mill  is  served  by  a  switch  of  the  Louisville  &  Nashville  from 
Kreole,  Miss.,  a  point  near  Pascagoula.    Both  cities  have  port  fa- 
cilities and  are  reached  by  ocean  vessels  which  take  on  cargoes  of 
locally  produced  lumber.    The  coastal  waters  in  this  vicinity  are  in 
places  rather  shallow,  with  sand  bars  obstructing  deep-water  navi- 
gation.   The  United  States  government  since  1889  has  spent  about 
a  million  and  a  quarter  dollars  in  deepening  and  widening  the  chan- 
nel leading  to  the  deep  waters  of  the  Gulf.    At  the  time  of  the  hear- 
ing the  work  of  increasing  the  depth  of  the  channel  was  almost  com- 
pleted.   The  city  of  Pascagoula  has  purchased  for  public  docks 
about  800  feet  of  water  front  on  the  channel;  at  a  cost  of  about 
$17,000,  and  arrangements  are  being  made  for  railroad  connection 
with  these  docks.     Similar  preparations  are  under  way  at  Moss 
Point.    Most  of  the  shipyards  at  these  places,  some  of  which  are 
newly  constructed  and  expected  to  be  permanent  institutions,  at 
the  time  of  the  hearing  were  building  ships  for  the  Emergency 
Fleet  Corporation.    In  1917  each  city  had  a  population  of  between 
three  and  four  thousand,  but  the  increased  shipbuilding  activity  has 
brought  several  thousand  additional  inhabitants.    The  Pascagoula 
River  is  navigable  for  a  distance  of  55  miles  from  its  mouth  for 
boats  having  a  draft  not  in  excess  of  9  feet. 

The  complaint,  as  stated,  brings  in  issue  the  rates  both  to  and  from 
Pascagoula  and  Moss  Point,  but  the  shipbuilders  are  the  principal 
parties  directly  interested,  and  their  only  traffic  is  inbound.  Except 
for  shipments  of  such  commodities  as  structural  steel,  and  engines 
and  boilers  to  be  used  in  the  ships  that  are  being  built^  and  food  and 
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supplies  for  the  inhabitants,  comparatively  little  rail  traffic  moves  to 
these  points.  They  have  practically  no  outbound  traffic  except  lum- 
ber which  moves  by  water. 

The  rates  to  Pascagoula  and  Moss  Point  are  relatively  so  high  that 
the  shipbuilders  in  most  cases  find  they  can  secure  cheaper  trans- 
portation by  moving  their  traffic  from  points  in  the  north  and  east 
by  rail  to  Gulfport  or  Mobile  and  barging  it  from  those  ports. 

One  large  shipbuilding  concern  after  securing  options  on  property 
at  various  southern  ports,  including  Pascagoula,  finally  decided  to 
locate  at  Mobile.  There  is  evidence  tending  to  show  that  the  rela- 
tively higher  freight  rates  charged  Pascagoula  than  Mobile  were  at 
least  a  contributing  cause  of  Pascagoula's  failure  to  secure  the  plant. 
The  decision  of  this  concern  to  locate  at  Mobile  was  made  after  the 
Louisville  &  Nashville  had  expressed  its  willingness  to  reduce  the 
carload  rates  on  structural  steel  from  Pittsburgh,  Pa.,  and  Chicago, 
lU.,  to  Pascagoula  so  that  they  would  exceed  the  rates  to  Mobile  by 
only  6  cents  per  100  pounds.  The  other  shipbuilders  when  they  lo- 
cated at  Pascagoula  appear  to  have  left  the  matter  of  freight  rates 
for  settlement  later.  It  was  stated  at  the  hearing  that  two  wholesale 
houses  were  awaiting  the  outcome  of  this  case  before  deciding  whether 
they  will  locate  at  Pascagoula  or  at  some  other  point. 

In  setting  forth  the  rates  we  shall  use  thos^  in  effect  at  the  time  of 
the  hearing.  The  only  substantial  change  since  that  time  has  been 
the  increase,  generally  of  25  per  cent,  made  in  accordance  with  Gren- 
eral  Order  No.  28  of  the  Director  Greneral  and  amendments  thereof. 
All  rates  are  stated  herein  in  cents  per  100  pounds. 

In  the  table  below  are  shown  the  through  rates  from  Cincinnati, 
Ohio,  which  may  be  taken  as  representative  of  some  of  the  principal 
rates  involved. 


First  class 

Second  class 

Third  class 

Fourth  class 

Fifth  class 

Sixth  class 

Class  A 

Class  B  (carloads) 
Class  C  (carloads). 
Class  D  (carloads) 


To 

To 

Moss 

Pasca- 

Point. 

goula. 

134 

127 

113 

106 

88 

82 

79 

73 

08 

62 

61 

56 

47 

45 

55 

53 

36 

33 

30 

29 

To  New 
Orleans, 
MobUe. 

and 
Gulfport 


98 
83 
73 
54 
44 
39 
28 
41 
27 
22 


Many  of  the  rates  to  and  from  Pascagoula  and  Moss  Point,  par- 
ticularly for  long  hauls,  such  as  between  Ohio  River  crossings  and 
these  points,  are  based  on  the  New  Orleans  or  Mobile  combinations. 
In  such  instances  the  local  rates  between  Pascagoula  and  Moss 
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Point  on  the  one  hand  and  New  Orleans  or  Mobile  on  the  other  are 
the  measure  of  the  disparities  suffered  by  the  two  complaining 
places.  Most  of  the  differences  evidenced  by  the  above  table  are 
due  to  this  method  of  building  the  rates. 

As  to  the  rates  between  Pascagoula  and  Moss  Point  and  points 
in  the  southeast  the  disparities  are  less  marked.  This  is  shown  in 
the  table  following.  The  rates  are  to  Atlanta,  Ga.,  and  are  used 
as  representative. 


From 

Moss 

Point 

From 
Pasca- 
goula. 

From 
Mobile. 

From 

New 
Orleans. 

First  class 

116 
90 
78 
70 
62 
M 
44 
61 
42 
28 

100 
02 
72 
64 
56 
40 
42 
40 
30 
27 

07 
82 
71 
58 
51 
41 
28 
34 
25 
21 

107 

Second  class 

02 

Third  class 

81 

Fourth  class 

68 

Fifth  class 

56 

8f  Ttb  class 

46 

Class  A 

32 

Class  B 

38 

ClaWC.        .       aa-       . 

20 

Class  D 

25 

Proportional  rates  on  grain  and  hay  from  Kansas  City,  Mo.,  are 
shown  below: 


Wheat 
Com... 
Hay... 


To  New 
Orleans 

and 
MobUe. 


20 
10 
25.5 


The  differences  in  favor  of  New  Orleans  and  Mobile  on  these 
commodities  are  said  to  discourage  and  in  fact  to  make  impossible 
the  establishment  of  a  grain  and  hay  business  at  Pascagoula  ot  Moss 
Point. 

The  rates  to  all  points  along  the  line  of  the  Louisville  &  Nashville 
between  New  Orleans  and  Mobile  are  made  in  substantially  the  same 
manner  as  the  rates  to  Pascagoula  and  Moss  Point,  except  that 
Gulf  port,  through  the  action  of  the.  Gulf  &  Ship  Island  Railroad, 
has  been  placed  upon  a  rate  parity  with  New  Orleans  and  Mobile. 

The  carriers  offered  evidence  to  show  that  the  factors  applying 
between  the  basing  points,  namely.  New  Orleans  and  Mobile  on  the 
one  hand,  and  Pascagoula  and  Moss  Point  on  the  other,  are  depressed 
below  the  reasonable  level.  It  is  testified  that  before  Pascagoula  and 
Moss  Point  were  served  by  railroads  their  supplies  were  brought  in 
by  lumber  schooners  from  New  Orleans  and  Mobile,  and  that  the 
rates  for  the  movement  of  the  same  traffic  by  rail  from  New  Orleans 
and  Mobile  were  made  with  the  competition  of  the  coastwise  vessel3 
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in  mind.    These  rates  which  as  above  indicated  are  factors  in  the 
through  rates,  are  as  follows: 

Class 123456ABOD 

Pascagoula—  29    25    22    19    18    17    17    17    11      9 
Moss  Point..  36    32    28    25    24    22    19    19    12      8 

To  prove  that  these  factors,  as  applying  to  the  hauls  of  approxi- 
mately 100  miles  from  New  Orleans,  are  abnormally  low,  it  was 
pointed  out  that  they  are  about  the  same  as  apply  from  New  Orleans 
to  Dunbar,  Miss.,  for  a  distance  of  36  miles.  If  what  defendants 
call  their  normal  basis  of  rates  were  applied  in  lieu  of  the  above 
scales,  the  first-class  rate  from  New  Orleans  to  Pascagoula  would 
be  45  cents  instead  of  29  cents.  The  rates  from  Gulfport  to  Pasca- 
goula for  a  distance  of  32  miles  are  3  cents  higher  on  first  class  than 
the  rates  from  New  Orleans  to  Pascagoula  for  a  distance  of  about 
100  miles.  This  deviation  from  the  requirement  of  the  fourth  section 
should  be  corrected.  As  applied  from  Mobile,  the  above  scales  are 
in  line  with  other  rates  in  the  same  general  territory  for  equal 
distances. 

Defendants  urge  that  the  record  does  not  afford  any  basis  for  a 
finding  that  the  conditions  affecting  the  rates  to  and  from  Pascagoula 
are  substantially  similar  to  those  affecting  the  rates  to  and  from  New 
Orleans,  Gulfport,  and  Mobile.  They  say,  therefore,  that  should 
they  voluntarily  accord  Pascagoula  the  rates  sought  they  would  have 
no  justification  for  maintaining  higher  rates  at  intermediate  points. 
The  maintenance  of  lower  rates  to  and  from  New  Orleans,  Gulfport, 
and  Mobile  than  to  and  from  intermediate  points  is  authorized  in 
Fourth  Section  Violations  in  the  Southeast^  30  I.  C.  C,  153.  In  our 
report  therein  the  circumstances,  and  conditions  which  led  to  the 
establishment  of  lower  rates  at  New  Orleans,  Gulfport,  and  Mobile 
are  quite  fully  detailed.  This  authority  was  granted  mainly  because 
of  strong  potential  water  competition  at  New  Orleans  and  Mobile. 

The  examiner  in  a  proposed  report  served  upon  the  parties  recom- 
mended a  finding  that  the  allegations  of  the  complaint  had  not  been 
sustained.  He  pointed  out  that  the  adjustment  sought  by  complain- 
ants could  not  be  had  without  making  extensive  rate  changes;  and, 
while  recognizing  that  changed  conditions  might  eventually  make  ad- 
visable some  readjustment  of  the  rates  to  and  from  this  general  terri- 
tory, urged  that  we  should  not  decide  upon  such  a  radical  readjust- 
ment as  complainants  ask  except  in  a  more  comprehensive  proceeding. 

In  MemphiS'Southwestem  Investigation^  55  I.  C.  C,  615,  decided 
December  2, 1919,  subsequent  to  the  submission  of  this  case,  we  found 
that  there  is  no  longer  any  water  competition  of  such  a  character 
as  to  compel  the  depression  of  the  all-rail  rates  between  Mississippi 
Biver  points  and  accordingly  denied  relief  from  the  long-and-short 
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ha^l  provision  of  the  fourth  section  between  New  Orleans  and  points 
on  the  Mississippi  Eiver,  St.  Louis,  Mo.,  and  south,  to  the  extent 
there  m  issue.    In  denying  the  applications  we  stated  that: 

The  question  as  to  the  reasonahleness  of  the  rates  In  the  territory  east  of 
the  Mississippi  River  has  not  been  adequately  considered,  and  nothing  said 
herein  is  to  be  regarded  as  a  definitive  finding  as  to  the  proper  level  of  those 
rates.  The  denial  orders  to  be  Altered  are  not  in  keeping  with  our  previous 
permissive  orders  relating  to  rates  at  points  on  the  Mississippi  River.  If  these 
denial  orders  were  to  become  effective,  certain  other  points  would  continue  to 
enjoy  rates  deviating  from  the  long-and-short-haul  rule  of  the  fourth  section. 
This  would  create  a  rate  maladjustmait  which  seemingly  ought  to  be  avoided. 
Sufficient  time,  therefore,  before  the  effective  date  of  the  denial  orders  to  be 
entered  herein  will  be  given  to  afford  interested  parties  opportunity  to  bring 
to  our  attention  the  reasons,  if  any,  for  the  reconsideration  of  outstanding 
permissive  orders  according  reUef  from  the  long-and-short-haul  rule  of  the 
fourth  section. 

In  Meridian  Trajfic  Bureau  v.  Director  General^  57  I.  C.  C,  107,  we 
found,  among  other  things,  that  the  maintenance  of  lower  rates  from 
Chicago  and  from  Ohio  and  Mississippi  river  crossings  and  related 
points  to  New  Orleans,  Mobile,  and  Vicksburg,  Miss.,  than  to  Merid- 
ian, Miss.,  an  intermediate  point,  was  unduly  prejudicial  to  the 
latter  point.  In  view  of  the  apparent  necessity  for  a  general  rate 
revision  as  a  result  of  our  decision  in  Memphis' Southwestern  Investi- 
gation^ suprd^  no  order  for  the  future  was  entered,  it  appearing  that 
a  revision  of  rates  to  conform  to  the  fourth  section  requirements 
would  go  far  to  remove  the  cause  of  complaint. 

The  findings  of  fact  in  the  Memphis-Southwestern  In/oestigation^ 
supra,  with  respect  to  water  competition  on  the  Mississippi  River  are 
also  supported  by  the  record  in  this  case.  With  the  elimination  of 
compelling  water  competition  affecting  the  rates  between  Ohio  and 
Mississippi  river  crossings,  Chicago,  and  related  points,  on  the  one 
hand,  and  New  Orleans  and  Mobile  on  the  other,  there  is  no  longer 
any  justification  for  the  maintenance  of  higher  rates  to  and  from 
Pascagoula  with  respect  to  such  traffic.  As  to  traffic  to  and  from  . 
Atlanta,  Ga.,  Chattanooga,  Tenn.,  and  Knoxville,  Tenn.,  from  and 
to  Pascagoulu  defendants  concede  that  no  higher  rates  are  justified 
at  Pascagoula  than  at  New  Orleans  and  Gulfport.  Moss  Point 
should  be  accorded  no  higher  rates  than  Pascagoula. 

Upon  the  facts  of  record  we  find  that  defendants'  class  and  com- 
modity rates,  except  commodity  rates  on  lumber,  between  Pascagoula 
and  Moss  Point,  on  the  one  hand,  and  Ohio  River  crossings  and 
Mississippi  River  crossings  north  of  Memphis,  Tenn.,  Chicago,  and 
related  points,  on  the  other,  are  and  for  the  future  will  be  unduly 
prejudicial  to  the  extent  that  they  exceed  or  may  exceed  corre- 
sponding rates  contemporaneously  maintained  between  the  last- 
named  points,  on  the  one  hand,  and  New  Orleans,  Mobile,  and  Gulf- 
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port  on  the  other  hand ;  and  that  the  rates  assailed  to  and  from  At- 
lanta,  Chattanooga,  and  Knoxville  are  and  for  the  future  will  be  un- 
duly prejudicial  to  the  extent  that  they  exceed  or  may  exceed  the 
corresponding  rates  contemporaneously  maintained  to  or  from  New 
Orleans  or  Gulfport  from  or  to  Atlanta,  Chattanooga,  and  Knox- 
ville. In  readjusting  their  rates  to  and  from  Atlanta,  Chattanooga, 
and  Ejioxville  defendants  should  also  make  a  like  readjustment  of 
the  rates  to  and  from  other  points  similarly  situated  with  respect  to 
New  Orleans.  Our  conclusions  herein  and  the  general  readjust- 
ment of  rates  required  following  our  decision  in  the  Memphis-South' 
western  Irwestigation^  supra^  may  result  in  according  like  relief  to 
complainants  with  respect  to  traffic  to  and  from  other  points,  but  we 
are  not  prepared  on  the  present  record  to  make  a  finding  of  undue 
prejudice  in  the  rates  accorded  Pascagoula  and  Moss  Point  from 
other  territories  of  origin  as  compared  with  those  accorded  New 
Orleans,  Mobile,  and  Gulfport. 

It  was  incidentally  developed  at  the  hearing  that  the  rates  from 
New  York,  N.  Y.,  Baltimore,  Md.,  and  New  England  points  to 
Pascagoula  exceeded  the  Mobile  or  Gulfport  combinations  by  3  cents 
on  first  class  and  2  cents  on  several  of  the  lower  classes.  These  rates 
must  be  brought  into  conformity  with  the  requirements  of  the  fourth 
section  of  the  act  as  to  aggregates  of  intermediate  rates. 

An  appropriate  order  will  be  entered. 
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No.  9711. 

BOARD  OF  RAILROAD  COMMISSIONERS  OF  THE  STATE 

OF  IOWA  ET  AL. 

V. 

QUINCY,  OMAHA  &  KANSAS  CITY  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Sulmitted  March  8,  1919.    Decided  February  17,  1920. 


Carload  rates  on  walnut  logs  from  points  in  northern  Missouri  to  Des  Moines. 
Iowa,  not  found  to  have  been  or  to  be  unreasonable  or  otherwise  unlawful. 
Complaint  dismissed. 

J.  H.  Henderson  and  Walter  Condrcm  for  complainants ;  and  E.  O. 
Wylie  for  Des  Moines  Saw  Mill  Company. 

M.  K.  Bush  and  H.  A.  Pence  for  Chicago,  Burlington  &  Quincy 
Railroad  Company ;  R.  G,  Broion  for  Chicago,  Rock  Island  &  Pacific 
Railway  Company ;  B.  F,  Parsons  for  Chicago  Great  Western  Rail- 
road Company;  Thomas  R,  Farrell  for  Wabash  Railway  Company; 
e/.  W.  AUen  for  Missouri,  Kansas  &  Texas  Railway  Company;  and 
John  Barton  Payne^  TF.  F,  Dickinson^  Kenneth  F,  Burgess^  N.  S. 
Brown^  and  Z.  H.  Strasser  for  defendants. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Hall,  Commissioner: 

The  complainants  in  this  case  are  the  Board  of  Railroad  Com- 
missioners of  the  State  of  Iowa  and  the  Des  Moines  Saw  Mill  Com- 
pany. The  latter,  hereinafter  called  the  sawmill  company,  has  its 
principal  place  of  business  at  Des  Moines,  Iowa,  and  is  there  engaged 
in  cutting  dimension  pieces  from  rough  walnut  logs  for  use  in  manu- 
facturing gunstocks  and  furniture.  By  complaint  filed  May  31, 
1917,  it  is  alleged  that  the  rates  on  rough  walnut  logs  in  carloads, 
from  points  in  Missouri  north  of  the  Missouri  River  *  to  Des  Moines 
were  and  are  unreasonable,  unjustly  discriminatory,  and  unduly 
prejudicial  in  violation  of  sections  1,  2,  and  3  of  the  act  to  regulate 

^  On  the  lines  of  the  Chicago,  Burlington  &  Quincy ;  Chicago  Great  Western ;  Chicago, 
Rock  Island  &  Pacific;  Missouri,  Kansas  &  Texas;  Quincy,  Omaha  &  Kansas  City;  and 
the  Wabash.  The  lines  of  all  defendants  except  the  Missouri,  Kansas  &  Texas  and  the 
Quincy,  Omaha  &  Kansas  City,  reach  Des  Moines,  some  of  them  more  or  less  clrcuitously. 
The  Quincy,  Omaha  &  Kansas  City  is  a  part  of.  the  Chicago,  Burlington  k  Quincy  system. 
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commerce.  By  supplemental  complaint,  filed  after  the  hearing,  the 
issues  were  broadened  to  include  the  increased  rates  which  became 
effective  June  25,  1918,  under  General  Order  No.  28  -of  the  Director 
General  of  Railroads,  who  was  made  a  party  defendant,  but  no 
further  hearing  was  sought  or  had.  We  are  asked  to  prescribe 
reasonable  rates  for  the  future  and  to  award  reparation  on  all  ship- 
ments which  moved  on  and  subsequent  to  May  8, 1917.  Rates  will  be 
stated  in  cents  per  100  pounds. 

Walnut  logs  are  not  subject  to  damage  in  transit,  are  seldom  lost, 
do  not  require  expedited  movement,  and  can  be  loaded  in  coal  or  on 
flat  cars.  The  wastage  in  cutting  dimension  pieces  is  approximately 
50  per  cent,  of  which  about  one-half  is  sold  for  fuel  at  a  low  price,  and 
the  remainder  is  practically  a  total  loss.  The  sawmill  company  takes 
the  logs  as  they  come,  irrespective  of  knots  or  blemishes,  and  receives 
mostly  culls  ranging  from  10  to  20  inches  in  diameter,  whereas  prime 
walnut  logs,  which  are  scarce,  measure  24  inches  and  over  in  diam- 
eter with  no  knots  or  blemishes.  The  value  at  points  of  origin  of  the 
logs  ranged  from  $3  to  $8  per  ton.  Complainants  seek  rates  not 
higher  than  6€f  per  cent  of  the  rates  contemporaneously  in  effect  on 
common  lumber  between  the  same  points. 

Prior  to  October,  1916,  the  rates  under  attack,  except  from  points 
on  the  Missouri,  Kansas  &  Texas,  ranged  from  7.6  to  13  cents.  These 
were  special  eommodity  rates,  in  some  instances  the  same  as 
the  lumber  rates  and  in  others  less.  The  principal  rate,  here 
used  as  representative  because  it  applied  from  102  out  of  the  117 
points  of  origin  shown  of  record,  was  9.5  cents.  This  blanket  rate 
covered  distances  ranging  from  96  to  338  miles,  and  was  the  same  as 
the  lumber  rate  to  Des  Moines  contemporaneously  in  effect  from  Kan- 
sas City  for  an  average  distance  of  256  miles,  and  from  St  Louis  for 
a  distance  of  340  miles.  Wheeler  Lumberj  Bridge  cfe  Supply  Co.  v. 
St.  Z.,  /.  M.  <&  S.  By.,  23  I.  C.  C,  514;  and  Same  v.  C,  R.  I.  <&  P.  Ry. 
Co.,  52  I.  C.  C,  370. 

From  points  on  the  Missouri,  Kansas  &  Texas  the  rates  were  based 
on  the  combination  of  locals  to  and  from  Moberly,  Mo.,  the  outbound 
rate  Moberly  to  Des  Moines  being  9.5  cents  and  the  inbound  factors 
ranging  from  3.5  to  5  cents. 

In  Wheeler  Lumber,  Bridge  cfe  Supply  Co.,  v.  St.  L.,  I.  M.  cfe  S. 
Ry.^  supra,  decided  May  7,  1912,  a  rate  of  11.5  cents,  then  appli- 
cable on  lumber  from  Kansas  City  to  Des  Moines,  was  found  un- 
reasonable to  the  extent  that  it  exceeded  the  rate  contemporaneously 
in  effect  from  St.  Louis,  which  at  that  time  was  9.5  cents.  In  October, 
1916,  after  the  expiration  of  our  order  in  that  case,  the  11.5-cent  lum- 
ber rate  was  restored.  Simultaneously  the  9.5-cent  walnut-log  rates 
from  northern  Missouri  to  Des  Moines  were  increased  to  11.5  cents, 
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with  some  unimportant  exceptions.  Corresponding  increases  were 
made  to  some  extent  also  in  the  related  log  rates.  The  inbound  log 
rates  from  points  on  the  Missouri,  Kansas  &  Texas  to  Moberly  were 
not  increased ;  nor  was  the  St  Liouis-Des  Moines  lumber  rate  of  9.5 
cents  disturbed. 

Complainants  introduced  an  exhibit  covering  658  shipments  to 
Des  Moines  from  128  different  points  of  origin  in  northern  Missouri, 
which    moved   prior  to  the  increases  of   October,  1916,  yielding 
average    revenue^  of  10.2  mills  per  ton-mile  and  27.5  cents  per  car- 
mile,  respectively ;  the  maximum  yield  for  the  minimiun  haul  of  96 
miles  being  19.7  mills  and  52.2  cents  and  the  minimum  yield,  for  the 
maximum  haul  of  375  miles,  5.3  mills  and  12.5  cents.    The  average 
haul'  was  about  200  miles,  and  the  average  loading  53,717  pounds. 
Based  upon  these  averages  the  increased  rate  of  11.5  cents  yielded 
ton-mile  and  car-mile  revenues,  respectively,  of  11.5  mills  and  30.8 
cents.    As  a  result  of  the  general  increase  of  June  25,  1918,  the  11.5- 
oent  rate  became  14.5  cents,  which  is  representative  of  the  present 
log  rates,  here  under  attack,  from  northern  Missouri  to  Des  Moines. 
Using  the  rates  in  force  prior  to  the  increase  in  October,  1916,  the 
complainants  compared  the  average  ton-mile  yield  of  10.2  mills  with 
the  average  ton-mile  earnings  of  all  class  1  and  2  roads  for  the  year 
ended  June  30,  1914,  which  was  7.33  mills  for  an  average  haul*  of 
146.04  miles.    The  average  car-mile  yield  of  27.5  cents  was  compared 
by  complainants  with  the  car-mile  yield  of  the  rates  on  several  com- 
modities between  Springfield,  HI.,  and  St.  Paul,  Minn.,  487  miles, 
ranging  from  8  cents  per  car-mile  on  asphalt,  paving,  and  roofing 
cement,  tarred  paper,  and  stoves,  to  16  cents  on  mixed  paints.    The 
rat^  in  force  prior  to  October,  1916,  were  higher  'than  those  con- 
temporaneously maintained  on  walnut  logs  from  points  in  Kansas 
to  Kansas  City,  Mo.,  which  ranged  from  7  to  9  cents  for  distances 
from  94  to  208  miles;  also,  with  one  exception,  higher  than  the  rates 
on  hardwood  logs  and  bolts  from  Arkansas,  Louisiana,  and  Okla- 
homa to  Memphis,  prescribed  in  Vandenboam'Stimson  Lumber  Co.  v. 
St.  Z.,  /.  M.  (&  S.  By.  Co.,  38  I.  C.  C,  432, 438.    The  rates  prescribed 
in  that  case,  however,  were  for  "  logs,  all  kinds,  except  walnut,  holly, 
and  cherry."    When  tested  by  population,  developed  area,  and  pro- 
duction, the  transportation  conditions  in  Iowa  appear  to  be  more 
favorable  than  in  the  territory  lying  south  of  the  Missouri  River.    A 
further  showing  by  the  complainants  was  that  from  stations  Ottumwa 
to  Moulton,  Iowa,  inclusive,  to  St.  Louis,  the  rate  on  walnut  logs 
for  distances  from  244  to  279  miles  was  8.5  cents,  the  average  yield 

^  Excludes  the  hanl,  earnings,  and  rate  factors  op  to  Moberly  on  63  cars  from  11  points 
of  origin  on  the  M.,  K.  k  T. 

*The  average  haul  shown  of  146.04  miles  is  that  of  a  typical  railroad  and  la  not 
representative  of  a  completed  haul  over  two  or  more  lines. 
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being  6.5  mills  per  ton-mile.    The  extent  of  the  log  movement  under 
these  rates  was  not  shown. 

No  evidence  was  offered  in  support  of  the  allegation  of  unjust 
discrimination  under  section  2  of  the  act,  and  the  only  evidence  of 
undue  prejudice,  within  the  meaning  of  section  3,  was  a  comparison 
of  rates  to  Des  Moines  from  points  in  Missouri  on  the  line  of  the 
Wabash  with  rates  for  equal  distances  from  Iowa  points  on  the 
Wabash  to  Chillicothe,  Mo.  At  the  latter  point  a  sawmill  uses  wal- 
nut logs  in  the  production  of  lumber,  but  does  not  cut  dimension 
pieces  such  as  are  cut  by  the  complainant  sawmill  company.  The 
record  shows  that  for  like  distances  the  rates  to  Chillicothe  from  a 
limited  number  of  Iowa  points  were  lower  than  those  contempo- 
raneously in  effect  from,  northern  Missouri  to  Des  Moines.  *  The 
lowa-Chillicothe  rates  are  on  a  progressive-distance  basis,  while 
the  Missouri-Des  Moines  rates  are  from  an  extensive  blanket  of 
origin.  Moreover,  it  is  testified  in  defendants'  behalf  that  the 
lowa-Chillicothe  rates  are  forced  by  competition,  at  junction  points 
and  cross-country,  with  the  more  direct  line  to  Des  Moines  of  the 
Chicago,  Burlington  &  Quincy  Railroad. 

The  defendants  introduced  evidence  showing  that  the  Missouri- 
Des  Moines  rates  via  the  Wabash  Railway  are  lower  than  rates  on 
walnut  logs  for  like  distances  from  Missouri  points  to  Cairo,  111.; 
about  the  same  as  rates  on  wheat  and  slightly  higher  than  the  rates 
on  corn  for  like  distances  from  Missouri  points  to  St.  Louis,  Mo. 
Wheat  and  com  move  in  considerable  volume  from  local  points  on 
defendants'  lines  while  the  movement  of  walnut  logs  is  scattered  and 
infrequent.  It  should  be  noted  that  the  route  of  the  Wabash  from 
Kansas  City  to  Des  Moines  is  321  miles  as  against  the  short^ine 
mileage  of  the  Chicago  Great  Western  Railroad,  217.7  miles,  and  an 
average  of  256  miles  for  all  routes. 

The  defendants  also  show  that  the  Missouri-Des  Moines  log  rates 
here  in  issue  are  lower  than  the  sixth-class  rates  applicable  on  walnut 
logs  for  like  distances  within  central  freight  association  territory, 
lower  than  the  Iowa-Kansas  City  rates,  and  lower  than  rates  for  like 
distances  from  certain  points  in  Illinois,  Wisconsin,  and  Minnesota  to 
Iowa.  No  showing  was  made  of  any  movement  under  the  higher 
rates. 

The  examiner,  in  a  proposed  report  served  under  our  Rules  of 
Practice,  recommended  that  the  rates  under  attack  be  found  unrea- 
sonable for  the  period  prior  to  June  25,  1918,  to  the  extent  of  their 
excess  over  the  rates  in  force  immediately  prior  to  September  1, 1916 ; 
and  for  the  period  from  and  including  June  25,  1918,  to  the  extent 
of  their  excess  over  the  rates  in  force  immediately  prior  to  Septem- 
ber 1, 1916,  plus  the  increases  authorized  by  General  Order  28  of  the 
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Director  General.  His  further  recommendation  was  that  reparatioo 
be  awarded  on  all  shipments  made  on  and  after  May  8, 1917. 

No  exceptions  were  filed  by  the  complainants.  The  defendants 
excepted  to  the  examiner's  recommendations,  largely  upon  what  they 
regard  as  a  failure  justly  to  weigh  the  evidence.  They  point  par- 
ticularly to  (a)  comparisons  made  by  the  complainants  and  by 
themselves;  (b)  the  light  volume  of  walnut-log  traffic  as  compared 
with  traffic  in  other  commodities  originating  in  the  same  territory; 
(c)  the  empty  movement  of  open  cars;  (d)  the  storage  at  times  of 
the  logs  before  shipment,  without  charge,  on  the  right  of  way  of  the 
railroads;  and  (e)  the  long  haul  over  routes  such  as  the  Wabash  and 
the  Chicago,  Burlington  &  Quincy,  as  well  as  from  points  on  branch 
lines,  under  what  to  a  large  extent  are  blanket  rates.  They  also 
strongly  protest  against  the  recommendation  to  award  reparation. 
Oral  argument  was  heard  and  we  are  thus  brought  to  a  consideration 
of  the  issues. 

The  representative  log  rate,  as  also  the  lumber  rate  from  both 
Kansas  City  and  St.  Louis  to  Des  Moines,  was  9.5  cents  immediately 
prior  to  September  1,  1916;  hence,  the  recommendation  was,  in  sub- 
stance, that  the  old  9.5-cent  rate  be  found  reasonable  for  the  period 
prior  to  June  25, 1918,  and  for  the  subsequent  period  as  increased  by 
the  general  order  effective  on  that  date. 

Unless  the  Kansas  City-Des  Moines  lumber  rate  of  11.5  cents, 
which  became  effective  October  15, 1916,  and  the  present  lumber  rate 
of  14.5  cents,  were  correspondingly  reduced  the  examiner's  recom- 
mendations, if  given  effect,  would  mean  a  retroactive  application  on 
walnut  logs  of  rates  lower  than  those  contemporaneously  in  effect 
on  lumber,  notwithstanding  our  findings  that  walnut  logs  and  lumber 
should  take  the  same  rates.  Haftzell  v.  C,  B,  <&  Q.  R.  R.  Co.^  49  I.  C. 
C,  357 ;  Hartzell  v.  (7.,  (7.,  C.  &  St.  L.  Ry.  Co,,  ibid,  691.  And,  as 
presently  will  be  shown,  we  have  never  found  that  9.5  cents  was  a 
reasonable  maximum  rate  to  apply  on  lumber  from  Kansas  City  to 

Des  Moines. 

In  the  first  Wheeler  Case,  supra,  decided  May  7, 1912,  we  found  the 
then  existing  rate  of  11.5  cents  on  lumber  from  Kansas  City  to  Des 
Moines  unreasonable  to  the  extent  that  it  exceeded  the  rate  contem- 
poraneously in  effect  from  St.  Louis  to  Des  Moines.  At  that  time 
the  St.  Louis-Des  Moines  rate  was  9.5  cents  and  the  carrier  elected  to 
comply  with  our  order  by  reducing  the  Kansas  City-Des  Moines 
rate  to  that  basis.  In  October,  1916,  after  expiration  of  our  order 
in  that  case,  the  11.5-cent  lumber  rate  from  Kansas  City  to  Des 
Moines  was  restored.  At  about  the  same  time  the  carriers  attempted 
to  increase  the  rate  from  St.  Louis  to  Des  Moines  to  11.5  cents,  as 
an  incident  to  numerous  other  increases.    The  proposed  increases, 
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with  certain  exceptions,  were  found  not  justified  in  Lwmher  to  loxca 
Points^  44 1  C.  C,  401.  This  had  the  effect  of  continuing  the  9.5-c^nt 
rate  in  force  from  St.  Louis  to  Des  Moines.  As  we  said  in  the  second 
Wheeler  Caae^  supra,  the  defendants'  evidence  in  this  case  was 
directed  more  particularly  to  the  justification  of  other  proposed  rates 
and  was  insuflScient  to  justify  the  proposed  St.  Louis-Des  Moines 
rates. 

The  11.5-cent  rate  established  in  October,  1916,  from  Kansas  City 
to  Des  Moines  was  attacked  by  formal  complaint  in  the  second 
Wheeler  Case,  supra,  decided  March  7,  1919.  We  then  held,  as  we 
had  formerly  held,  that  the  rate  on  limiber  from  Kansas  City  to  Des 
Moines  was  and  for  the  future  would  be  unreasonable  and  unduly 
prejudicial  to  the  extent  that  it  exceeded  the  lumber  rate  contem- 
poraneously maintained  from  St.  Louis  to  Des  Moines.  This  finding 
was  based  entirely  on  relationship,  and  in  complying  with  our  order 
the  Director  General  increased  the  St.  Louis  rate  to  14.6  cents,  the 
rate  now  applicable  from  Kansas  City. 

It  will  thus  be  seen  that  at  no  time  have  we  condemned  the  11.5-cent 
rate  as  unreasonable  per  se  or  found  that  9.5  cents  would  be  a  rea- 
sonable maximum  rate  from  Kansas  City  to  Des  Moines. 

Upon  consideration  of  the  record  we  do  not  find  that  the  rates 

assailed  were,  are,  or  for  the  future  will  be,  unreasonable,  unjustly 

discriminatory,  or  imduly  prejudicial.     An  order  will  be  entered 

dismissing  the  complaint. 
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No.  6885.* 
MUSKOGEE  WHOLESALE  GROCER  COMPANY  ET  AL. 

V. 

MISSOURI,  KANSAS  &  TEXAS  RAILWAY  COMPANY 

ET  AL. 


Submitted  July  S,  1919,    Decided  February  It,  1920, 


1.  Reparation  awarded  on  a  carload  of  toilet  paper  from  Green  Bay,  Wis.,  to 

Muskogee,  Okla.,  and  on  carload  shipments  of  wrapping  paper  from  points 
in  Michigan  and  Wisconsin  to  destinations  in  Oklahoma. 

2.  On  further  hearings  in  Phoenix  Printing  Co,  v.  3/.,  K,  d  T,  Ry,  Co,,  31 1.  C.  C, 

289,  and  in  Adleta  Paper  Co.  v.  C.  d  N^  W.  Ry.  Co.,  ibid.,  347,  complain- 
ants directed  to  file  statements  under  rule  V  in  order  that  reparation  pre- 
viously awarded  may  be  determined. 

Ntiel  D,  Belnap,  John  S.  Burchmore^  and  Luther  M.  Walter  for 
complainants. 

/.  H.  Tedrow  and  J,  E,  Burks  for  Chamber  of  Commerce  of  Kansas 
City,  Mo.j  intervener. 

C,  S.  Burg  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Meyer,  Hall,  and  Eastman. 

Br  Division  3 : 

By  complaint  filed  May  4,  1914,  complainants  in  No.  6885  seek 
reparation,  alleging  that  the  rates  charged  on  a  carload  of  toilet 
paper  from  Green  Bay,  Wis.,  to  Muskogee,  Okla.,  and  on  13  carload 
shipments  of  wrapping  paper  from  six  Wisconsin  points  and  Me- 
nominee, Mich.,  to  Muskogee,  Tulsa,  and  McAlester,  Okla.,  on  and 
after  May  1,  1912,  were  unreasonable,  and  that  the  adjustment  com- 
prising those  rates  and  the  corresponding  rates  to  Kansas  City  and 
Joplin,  Mo.,  was  unduly  prejudicial  to  complainants  at  Muskogee 
and  unduly  preferential  of  their  competitors  at  the  two  Missouri 
points  mentioned.  The  Director  General  of  Railroads  has  not  been 
made  a  party,  and  the  present  rates  are  not  assailed.  There  were 
certain  interventions,  but  no  reparation  was  sought  by  the  inter- 
veners. Rates  will  be  stated  in  cents  per  100  pounds  and  are  those  in 
effect  when  the  shipments  moved. 

^Thls  report  also  embraces  further  heariDgs  In  No.  6543,  Phoenix  Printing  Company 
et  al.  V.  Missouri,  Kansas  &  Texas  Railway  Company  et  al. ;  and  in  No.  6644,  Adleta 
Paper  Company  v,  Chicago  k  North  Western  Railway  Company  et  al. 
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The  shipments  consisted  of  1  carload  of  toilet  paper  from  Green 
Bay,  Wis.,  to  Muskogee,  charged  at  a  rate  of  53  cents,  and  13  car- 
loads of  wrapping  paper  moving — 3  from  Nekoosa,  Wis.,  and  1 
from  Brokaw,  Wis.,  to  Muskogee  at  51  cents;  5  for  Neenah,  Wis., 
and  1  each  from  Appleton  and  Menasha,  Wis.,  to  McAlester  at  52 
cents;  and  1  each  from  Shawano,  Wis.,  and  Menominee,  Mich.,  to 
Tulsa  at  52  cents. 

All  of  these  points  of*  origin  take  the  Chicago  group  rates  on 
paper.  McAlester  is  62  miles  south  of  Muskogee,  95  miles  north 
of  Denison,  Tex.,  and  between  Fort  Smith,  Ark.,  on  the  east  and 
Oklahoma  City,  Okla.,  on  the  west.  Toilet  paper  is  shipped  in  boxes, 
about  24,000  pounds  in  a  car;  and  wrapping  paper  in  bundles, 
36,000  pounds  or  more  in  a  car.  Both  are  rated  fifth  class  in  the 
western  classification. 

In  Adleta  Paper  Co.  v.  C.  <&  N.  TF.  Ry.  Co.,  31  I.  C.  C,  347,  we 
prescribed  rates  on  wrapping  paper  to  Muskogee  of  34  cents  from 
Nekoosa  and  certain  other  Wisconsin  points,  and  35  cents  from 
Michigan  points.  Our  findings  in  that  case  will  apply  to  the  ship- 
ments here  before  us  of  wrapping  paper  from  Nekoosa  and  Brokaw 
to  Muskogee.  Tulsa  is  but  3  miles  farther  distant  than  Muskogee 
from  the  Wisconsin  and  Michigan  points  of  origin  by  the  direct 
route,  and  shipments  from  Shawano  and  Menominee  to  Tulsa  should 
therefore  take  the  same  rates  as  to  Muskogee.  The  only  rates  which 
remain  to  be  considered  in  the  instant  case  are  those  charged  for 
the  shipments  of  wrapping  paper  from  Neenah,  Appleton,  and 
Menasha  to  McAlester,  and  that  of  toilet  paper  from  Green  Bay 
to  Muskogee. 

The  complainants  contend  that  the  34-cent  rate,  which  was  pre- 
scribed by  us  for  wrapping  paper  from  Wisconsin  points  to  Mus- 
kogee in  the  Adleta  Paper  Co.  Case,  supra,  would  be  reasonable  for 
each  of  the  shipments  herein  considered,  in  view  of  the  fact  that 
McAlester  and  Tulsa  are  frequently  grouped  with  Muskogee  on 
shipments  from  Chicago  territory,  and  that  toilet  paper  takes  the 
same  rate  as  wrapping  paper  from  these  points  of  origin  to  Joplin 
and  Kansas  City,  being  31  cents  to  the  former  for  distances  rangmg 
from  814  to  1,032  miles,  and  20  cents  to  the  latter  for  distances  rang- 
ing from  624  to  695  miles. 

For  defendants  it  was  testified  that  the  Kansas  City  rate  was 
based  on  a  rate  of  15  cents,  applying  between  the  Mississippi  and 
Missouri  rivers  for  the  short-line  distance  of  200  miles  from  Han- 
nibal, Mo.,  to  Kansas  City.  The  rate  to  the  latter  point  from 
Chicago  was  5  cents  higher  than  the  rate  from  the  Mississippi  River 
and  applied  from  the  points  of  origin  herein  considered.  The  rate 
to  Kansas  City  was  observed  as  a  maximum  to  Springfield,  Mo.,  an 
intermediate  point  on  the  St.  Louis-San  Francisco  Railroad,  239 
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miles  from  St.  Louis,  and  only  93  miles  from  Joplin.  This,  de- 
fendants contend,  unduly  depressed  the  rate  to  Joplin.  In  Wichita 
Traific  Bureau  v.  A.,T.&  S.  F.  By.  Co.,  51  I.  C.  C,  505,  we  said 
that  the  difference  in  transportation  conditions  tends  to  produce 
lower  rates  east  of  the  Missouri  Eiver  than  west  thereof.  We  re- 
fused to  base  rates  on  news  print  paper  to  Wichita,  Kans.,  on  ton- 
mile  earnings  to  Kansas  City,  and  prescribed  a  rate  of  37  cents  from 
Minnesota  points  for  an  average  short-line  distance  of  866  miles. 

Defendants  cited  rates  on  wrapping  paper  from  Shawano,  Wis., 
of  61  cents  to  Fort  Smith,  1,023  miles;  65  cents  to  Oklahoma  City, 
1,024  miles;  and  69  cents  to  Denison,  1,173  miles.  It  appears  that 
complainants  compete  with  Fort  Smith  and  also  with  several  Okla- 
homa points.  Defendants  also  referred  to  fifth-class  rates  from  Chi- 
cago of  63  cents  to  Muskogee,  57  cents  to  Tulsa,  and  58  cents  to  Mc- 
Alester,  and  stated  that  McAlester  generally  and  Tulsa  frequently 
took  higher  rates  than  Muskogee.  They  contend  that  the  fifth-class 
rate  of  53  cents  on  the  shipment  of  toilet  paper  from  Green  Bay  to 
Muskogee  was  reasonable,  citing  rates  from  the  same  point  on  that 
commodity  of  58.5  cents  to  Fort  Smith,  62  cents  to  OUahoma  City, 
84  cents  to  Denison,  and  48  cents  to  Wichita.  They  do  not  deny  that 
equal  rates  on  toilet  paper  and  wrapping  paper  were  applied  to 
Joplin  and  Kansas  City,  although,  as  previously  pointed  out,  wrap- 
ping paper  loads  more  heavily,  is  less  valuable,  and  moves  in  greater 
voliune  than  toilet  paper. 

We  find  that  the  rates  charged  on  the  shipments  of  wrapping 
paper  and  toilet  paper  from  Wisconsin  points  to  Muskogee  and 
Tulsa  were  unreasonable  to  the  extent  that  they  exceeded  34  cents 
per  100  pounds ;  that  the  rate  charged  on  the  shipment  of  wrapping 
paper  from  Menominee  to  Tulsa  was  unreasonable  to  the  extent  that 
it  exceeded  35  cents  per  100  pounds;  and  that  the  rate  charged  on 
the  shipments  of  wrapping  paper  from  Wisconsin  points  to  Mc- 
Alester was  unreasonable  to  the  extent  that  it  exceeded  37  cents  per 
100  pounds. 

Of  the  13  shipments  of  wrapping  paper  10  were  consigned  to 
complainant  Hale-Halsell  Grocery  Company,  which  purchased  2 
of  these  shipments  f .  o.  b.  points  of  origin.  One  of  these,  weighing 
?6,790  pounds,  moved  from  Neenah  to  McAlester,  and  the  other, 
weighing  36,400  pounds,  from  Menominee  to  Tulsa.  That  com- 
plainant purchased  its  otiier  8  shipments  from  complainant  Samuel 
Cupples  Woodenware  Company,  f.  o.  b.  destination,  the  freight  rate 
being  considered  in  fixing  the  gross  invoice  price,  so  that  the  net 
price,  after  allowing  for  freight  charges,  corresponded  with  the  price 
f .  o.  b.  mill  at  the  time  of  sale.  It  was  contended  that  the  consignee 
bore  the  freight  charges  on  such  shipments.  We  have  consistently 
held  that  where  freight  charges  are  paid  by  consignees,  but  are 
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charged  back  to  the  consignors,  the  consignees  are  not  entitled  to 
reparation.  Sloss-Sheifield  Steel  cfe  Iron  Go.  v.  L.  cfe  N.  R.  R.  Co.^ 
40  I.  C.  C,  738,  740.  We  find  that  complainant  Hale-Halsell 
Grocery  Company  paid  and  bore  the  charges  on  the  2  shipments 
first  described,  and  that  complainant  Samuel  Cupples  Woodenware 
Company  paid  and  bore  the  charges  on  the  8  shipments  last  referred 
to,  at  the  rates  herein  found  unreasonable;  that  they  were  re- 
spectively damaged  thereby  to  the  extent  of  the  difference  between 
the  charges  paid  and  those  which  would  have  accrued  at  the  rates 
herein  found  reasonable;  and  that  they  are  entitled  to  reparation, 
with  interest.  The  amounts  of  reparation  due  can  not  be  determined 
on  this  record,  and  the  last-named  complainants  should  prepare  and 
submit  to  defendants,  for  verification,  statements  showing  the  details 
of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of  Practice. 
Upon  receipt  of  statements  so  prepared  and  verified  we  will  con- 
sider the  entry  of  an  order  awarding  reparation.  Complainants  were 
given  20  days  within  which  to  file  proof  that  they  paid  and  bore 
the  charges  on  other  shipments  covered  by  the  complaint,  but  they 
failed  to  do  so;  and  as  to  shipments  other  than  the -10  above  indi- 
cated the  record  affords  no  basis  for  an  award  of  reparation. 

It  becomes  imnecessary  to  consider  the  question  of  undue  preju- 
dice, or  to  make  an  order  for  the  future. 

In  connection  with  the  hearing  in  this  case  further  hearings  were 
had  in  Adleta  Paper  Co.  v.  C.  <&  N.  W.  Ry,  Co.^  mpra^  and  in  Phoenix 
Printing  Co.  v.  M.,  K.  <&  T.  Ry,  Co.,  31 1.  C.  C,  289,  which  dealt  with 
rates  on  news  print  paper  to  Muskogee  from  Wisconsin  and  Minnesota 
mills.  In  both  cases  we  found  that  the  complainants  were  entitled  to 
reparation.  These  cases  were  later  reopened  on  petitions  of  defend- 
ants, but  our  orders  were  continued  in  effect,  and  no  further  action 
was  taken  toward  a  reconsideration  of  the  merits.  The  rates  pre- 
scribed were  established  on  October  1, 1914,  and  maintained  for  more 
than  two  years.  Reparation  has  not  yet  been  paid.  To  enable  com- 
plainants to  prove  their  claims  the  cases  were  set  for  further  hearing. 
Statements  covering  the  shipments  were  submitted,  but  defendants 
desire  opportunity  to  check  them,  and  the  dates  on  which  the  charges 
were  paid  are  not  shown.  On  the  present  records  the  amounts  of 
reparation  due  can  not  be  determined.  Complainants  should  prepare 
statements  showing  the  details  of  the  shipments  in  accordance  with 
rule  V  of  the  Rules  of  Practice,  and  submit  them  to  defendants  for 
verification.  Upon  receipt  of  statements  so  prepared  and  verified  we 
will  consider  the  entry  of  orders  in  those  cases,  awarding  reparation. 
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No.  10183. 

ATTANTIC  LUMBER  COMPANY 

V. 

NEW  YORK,  PHILADELPHIA  &  NORFOLK  RAILROAD 

COMPANY  ET  AL. 


Submitted  November  25,  1919,    Decided  February  17,  1920. 


Following  Wood  v.  N,  F.,  P.  d  N.  R.  R.  Co.,  53  I.  C.  C,  183,  demurrage  charges 
on  cars  held  at  Cape  Charles,  Va.,  a  reconsigning  point,  because  of  em- 
bargoes at  points  to  which  diversion  was  ordered,  found  to  have  been 
illegal,  the  tariffs  making  no  provision  therefor.    Reparation  awarded. 

Robert  D.  Burhank  for  complainant, 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

A  proposed  report  in  this  case  was  served  upon  the  parties.  Ex- 
ceptions were  filed  by  the  defendants. 

By  complaint  filed  May  8,  1918,  complainant,  a  corporation  en- 
gaged in  the  lumber  business  at  Boston,  Mass.,  asks  reparation  for 
alleged  unlawful  charges  for  demurrage  assessed  at  Cape  Charles, 
Va.,  on  11  carloads  of  lumber  shipped  in  December,  1915,  and  March, 
1916,  from  points  in  Virginia,  North  Carolina,  and  South  Carolina 
to  Cape  Charles  and  reconsigned  from  that  point  to  destinations  in 
Massachusetts,  Connecticut,  and  Rhode  Island.  Claims  were  pre- 
sented to  the  Commission  informally  within  the  statutory  period. 

It  appears  from  the  statement  of  facts  stipulated  by  the  parties 
and  filed  in  lieu  of  formal  hearing  that  prior  to  or  after  the  arrival 
of  the  cars  at  Cape  Charles  complainant  furnished  the  proper  agent 
of  defendant  New  York,  Philadelphia  &  Norfolk  Railroad  Company 
at  Port  Norfolk,  Va.,  orders  to  reconsign  them  to  points  beyond.  In 
three  instances  the  orders  were  not  received  by  the  carrier  within  the 
free-time  period,  or  24  hours  after  notice  of  arrival  had  been  sent, 
but  no  claim  is  made  for  the  demurrage  that  accrued  in  consequence 
of  this  delay.  The  tariff  then  in  effect  provided  through  rates  from 
the  points  of  origin  of  the  shipments  to  the  points  of  destination  to 
which  they  were  reconsigned  and  permitted  reconsignment  at  Cape 
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Charles.    There  was  no  tariff  provision  against  reconsignment  to 
embargoed  points. 

At  the  time  these  cars  left  the  points  of  origin,  and  when  they 
arrived  at  Cape  Charles,  embargoes  were  in  effect  against  ship- 
ments to  the  destinations  given  by  complainant.  The  final  destina- 
tions of  8  of  the  11  cars  were  known  to  complainant  at  the  time 
of  their  shipment,  but  they  were  billed  to  Cape  Charles  for  the 
purpose  of  concealing  the  true  destinations  from  the  vendors.  Be- 
cause of  the  embargoes  the  cars  were  held  at  Cape  Charles  under 
demurrage.  For  the  period  during  which  the  cars  were  so  detained 
charges  aggregating  $199  were  assessed  exclusive  of  the  charges 
which  accrued  prior  to  the  time  reconsignment  orders  were  given. 

This  case  is  controlled  by  Wood  v.  N.  F.,  P.  <&  N.  R.  R,  Co,^  53 
I.  C.  C,  183.  It  was  held  therein  that  the  .assessment  of  demurrage 
charges  on  cars  held  at  a  reconsignment  point  because  of  embargoes 
at  the  points  to  which  diversion  is  ordered  is  illegal  unless  the  tariffs 
provide  that  the  carrier  will  not  reconsign  to  an  embargoed  point. 

Upon  the  record  and  following  the  case  cited  we  find  that  the 
charges  assailed  were  illegal;  that  complainant  made  the  shipments 
described  and  paid  and  bore  the  charges  thereon;  that  it  has  been 
damaged,  and  that  it  is  entitled  to  reparation  from  the  New  York, 
Philadelphia  &  Norfolk  Railroad  Company  in  the  sum  of  $199,  with 
interest. 

An  appropriate  ordei*  will  be  entered. 
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No.  10566. 

BUICK  MOTOR  COMPANY 

V. 

DIRECTOR  GENERAL,  CENTRAL  RAILROAD  COMPANY 

OF  NEW  JERSEY,  ET  AL. 


Submitted  August  25,  1919,    Decided  February  16,  1920, 


Third-class  rating  and  rates  on  electric  storage  batteries,  In  carloads,  from 
Philadelphia,  Pa.,  to  Detroit  and  Flint,  Mich.,  not  found  unreasonable,  un- 
justly discriminatory,  or  unduly  prejudicial.    Complaint  dismissed. 

George  C.  Conn  and  Albert  Nelson  for  complainant. 

TF.  /.  Dibble  for  Hudson  Motor  Car  Company,  intervener. 

WHliam  K.  Williama  and  Harold  A.  Sleeper  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haix,  Aitchison,  and  Eastman. 

By  Division  3 : 

Complainant,  a  division  of  the  General  Motors  Company,  is  a  cor- 
poration manufacturing  automobiles  .at  Flint,  Mich.  By  complaint 
filed  March  19, 1919,  as  amended,  it  alleges  that  the  third-class  rating 
and  rates,  governed  by  the  official  classification,  applied  by  defend- 
ants on  electric  storage  batteries  and  parts  thereof,  in  carloads,  from 
Philadelphia,  Pa.,  to  Flint  are  unreasonable,  unjustly  discriminatory, 
and  unduly  prejudicial.  The  establishment  of  a  reasonable  rate  and 
rating  for  the  future  and  reparation  on  170  carloads  shipped  between 
May  21,  1917,  and  August  30,  1918,  are  asked.  The  Hudson  Motor 
Car  Company,  a  corporation  manufacturing  automobiles  at  Detroit, 
Mich.,  intervened  on  behalf  of  complainant  and  asked  reparation  on 
50  carloads  of  electric  storage  batteries  shipped  between  August  8, 
1917,  and  May  22, 1919,  from  Philadelphia  to  Detroit.  The  evidence 
at  the  hearing  was  directed  principally  to  the  propriety  of  the  rat- 
ings rather  than  to  the  measure  of  the  individual  rates. 

The  shipments  to  Flint  moved  via  the  Philadelphia  &  Reading 
Railway  and  New  York  Central  Railroad  to  Suspension  Bridge, 
N.  Y.,  and  the  Pere  Marquette  Railway  beyond,  or  via  the  Pennsyl- 
vania Railroad  to  Toledo,  Ohio,  and  the  Pere  Marquette  beyond. 
The  shipments  to  Detroit  originated  on  the  Philadelphia  &  Reading 
and  were  delivered  by  the  Wabash  Railroad,  Michigan  Central  Rail- 
road, or  Grand  Trunk  Railway.    Charges  were  collected  on  all  of  the 
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shipments  at  the  applicable  joint  third-class  rates  governed  by  the 
official  classification. 

By  exceptions  to  the  classification  fourth-class  rates  contempo- 
raneously applied  on  storage  batteries,  in  mixed  carloads  with  elec- 
trical appliances,  from  Philadelphia  to  Flint  and  Detroit  over  the 
routes  of  movement,  and  from  points  in  central  freight  association 
territory  to  points  in  trunk  line  territory,  including  Philadelphia, 
except  that  defendant  Grand  Trunk  made  the  fourth-class  rates  ap- 
plicable on  straight  as  well  as  on  mixed  carloads,  and  defendant 
Baltimore  &  Ohio  confined  their  application  to  straight  carloads.  By 
exception,  also,  defendants  maintained  fourth-class  rates  on  electric 
storage  batteries  in  straight  carloads,  and  in  mixed  carloads  with 
electrical  appliances,  between  points  in  central  freight  association 
territory. 

Complainant  and  intervener  contend  that  it  was  and  is  unreason- 
able and  unjustly  discriminatory  for  defendants  to  maintain  third- 
class  rates  on  electric  storage  batteries  in  straight  carloads,  while 
contemporaneously  maintaining  fourth-class  rates  on  batteries  in 
mixed  carloads  with  electrical  appliances,  many  of  which  were  rated 
higher  than  third  class  in  straight  carloads.  Others  are  rated  lower 
than  fourth  class. 

Upon  the  facts  of  record  and  following  Hudson  Motor  Car  Co,  v. 
P.  R.  R.  Co.,  38 1.  C.  C,  571,  and  Hudson  Motor  Car  Co,  v.  O.  T.  Hy. 
Co.  of  Canada,  42  I.  C.  C,  341,  we  find  that  the  third-class  rating  an4 
rates  assailed  were  not  and  are  not  imreasonable,  and  are  not  ahowp 
to  have  been  or  to  be  unjustly  discriminatory  or  imduly  pre  judicial 

The  complaint  will  be  dismissed* 
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No.  10618.* 
AKIN  GASOLINE  COMPANY 

V. 

DIRECTOR  GENERAL,  MISSOURI,  KANSAS  &  TEXAS 

RAILWAY  COMPANY,  ET  AL. 


SubtfUtt^  July  8,  1919,    Decided  February  16,  1920. 


Bates  on  liquefied  petrolemn  gas  in  tank-car  loads  from  Dewey,  Glenpool,  and 
other  points  in  Oklahoma  to  North  Baton  Bouge,  La.»  found  to  have  been 
unreasonable.    Beparation  awarded. 

H.  C.  Witt  for  complainant 
C.  S.  Burg  for  defendants. 

Rbpost  of  the  Comhibsiok. 

Division  3,  Commissioners  Hah^  Attchison,  and  Eastman. 

Bt  Division  8 : 

Complainant  is  a  corporation  engaged  in  the  oil  business  at  Tulsa, 
Okla.  By  complaints  filed  April  28  and  May  24, 1919,  as  amended, 
it  is  alleged  that  the  rates  charged  on  various  shipments  of  liquefied 
petroleum  gas  in  tank-car  loads  from  Dewey,  Glenpool,  Watkins, 
Covington,  Bartlett,  and  Bixby,  Okla.,  to  North  Baton  Rouge,  La., 
in  January,  February,  and  March,  1918,  were  unjust  and  unreason- 
able to  the  extent  that  they  exceeded  a  rate  of  83  cents  per  100  pounds 
contemporaneously  in  effect  on  various  other  petroleum  products 
from  and  to  the  same  points.  The  establishment  of  the  83-cent  rate 
for  the  future  and  reparation  are  sought.  Rates  will  be  stated  in 
cents  per  100  pounds. 

It  appears  that  the  shipments  consisted  of  liquefied  petroleum  gas 
described  in  the  western  classification,  which  was  in  effect  when  the 
shipments  moved,  and  in  the  present  consolidated  classification,  as 
having  a  vapor  tension  at  100**  Fahrenheit  that  does  not  exceed  25 
pounds  per  square  inch.  Both  classifications  provide  fifth-class 
rating  on  this  commodity  and  on  certain  other  petroleum  products, 
including  gasoline.    Liquefied  petroleum  gas  must  be  shipped  in 

^Thls  report  also  embracet  No.  10618  (Sub-No^  !)•  Same  v.  Midland  Valley  Railroad 
Company  et  al;  No.  10618  (Sub-No.  2),  Same  v.  Missouri,  Kansas  k  Texas  Railway  Com- 
pany et  al;  No.  10618  (Snb-No.  8),  Same  «.  Midland  Valley  Railroad  Company  et  a! ; 
No.  10618  (Snb-No.  4),  Same  v,  St  Loals-S«n  Francisco  Railway  Company  et  al;  No. 
10618  (Sub-No.  6),  Same  v.  Missouri,  Oklaboma  U  Gulf  Railway  Company  et  al;  and  No. 
10618  (Snb-No.  6),  Same  «.  Midtend  Valley  RaUroad  Company  et  al. 
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specially  built  tank  cars  or  drums.  The  shipments  were  made  in 
such  cars,  furnished  by  the  complainant,  and  moved  over  defend- 
ants' lines,  four  from  Dewey,  one  each  from  Glenpool,  Watkins,  and 
Bartlett,  two  from  Covington,  and  five  from  Bixby.  Charges  were 
i^oUected  at  the  following  rates:  60  cents  from  Dewey;  59  cents  from 
Glenpool  and  Watkins;  90  c^its  from  Covington;  85  cents  from 
Baiiilett;  and  77  cents  from  Bixby.  From  a  check  of  the  tariffs  it 
would  appear  that  certain  undercharges  or  overcharges  may  exist, 
dependent  upon  the  routing  of  the  shipments. 

The  average  distance  from  all  points  of  origin  to  North  Baton 
Bouge  over  the  routes  of  movement  is  about  600  miles.  When  the 
shipments  moved  a  commodity  rate  of  33  cents  tipplied  on  gasoline 
and  many  other  petroleum  products  from  and  to  these  points,  and 
that  rate  was  subsequently  established  on  liquefied  petroleum  gas, 
except  from  Covington.  On  June  25,  1918,  the  83-cent  rate  was 
increased  to  41.5  cents,  under  Greneral  Order  No.  28  of  the  Director 
General  of  Railroads,  and  reduced  to  37.5  cents  on  July  29,  1918, 
pursuant  to  Director  General's  Freight  Rate  Authority  No.  96.  The 
latter  rate  was  made  applicable  from  Covington  on  December  31, 
1918.  The  37.5-cent  rate  from  and  to  all  of  these  points  is  still  in 
effect  and  is  satisfactory  to  complainant.  The  request  for  the  estab- 
lishment and  maintenance  of  the  33-cent  rate  for  the  future  was 
waived  at  the  hearing.  Complainant  shows  that  when  the  ship- 
ments moved  the  commodity  rate  on  liquefied  petroleum  gas  over 
several  specified  routes  from  Arkansas  City,  Augusta,  Wichita,  and 
Winfield,  Kans.,  to  North  Baton  Rouge,  average  distance  735  miles, 
was  35  cents,  earning  9.52  mills  per  ton-mile. 

Defendants  introduced  no  evidence  and  admitted  that  the  rates 
charged  were  unreasonable  to  the  extent  that  they  exceeded  the  pres- 
ent rates  from  and  to  the  same  points  on  petroleum  products,  includ- 
ing liquefied  petroleum  gas.  While  it  was  not  admitted  that  the 
33-cent  rate  would  have  been  reasonable,  it  was  explained  that  this 
rate  was  not  made  applicable  to  the  shipments  at  the  time  of  move- 
ment because  of  an  error  in  the  publication  of  the  tariff,  and  that 
as  33  cents  contemporaneously  applied  on  other  refined  petroleum 
products  this  rate  should  also  have  been  made  applicable  on  liquefied 
petroleum  gas. 

We  find  that  the  rates  legally  applicable  wereimreasonable  to  the  ex- 
tent that  they  exceeded  the  rates  contemporaneously  in  effect  on  gaso- 
line, in  tank-car  loads;  that  complainant  made  the  shipments  as  de- 
scribed and  paid  and  bore  the  charges  thereon  in  excess  of  those 
which  would  have  accrued  at  the  rates  herein  found  reasonable;  that 
it  has  been  damaged  accordingly;  and  that  it  is  entitled  to  repara- 

-tion,  with  interest.    The  complainant  diould  prepare  a  statement 
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showing  the  details  of  the  shipments  in  accordance  with  rule  V  of 
the  Rules  of  Practice,  including  any  undercharges  or  overcharges 
which  may  exist,  and  submit  it  to  the  defendants  for  verification. 
Upon  receipt  of  a  statement  so  prepared  and  verified  we  will  consider 
the  entry  of  an  order  awarding  reparation. 

War  taxes  in  excess  of  those  which  would  have  accrued  on  the  basis 
of  the  rates  found  reasonable  were  collected  on  the  shipments.  We 
are  without  power  to  order  refund  of  excess  war  taxes. 

67  Lao, 
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No.  10617. 
AKIN  GASOLINE  COMPANY 

V. 

DIEECTOE  GENEBAL,  FOBT  WORTH  &  DENVER  CITY 

RAILWAY  COMPANY,  ET  AL. 


Suhmitted  September  5,  1919,    Decided  February  16,  1920. 


Rates  on  liquefied  petroleum  gas  in  tanlc-car  loads  from  Electra,  Tex.,  to  North 
Baton  Rouge,  La.,  found  to  have  been  unreasonable  to  the  extent  that  they 
exceeded  those  contemporaneously  applicable  from  Wichita  Falls,  Tex.,  to 
the  same  destination.    Reparation  awarded. 

H,  G.  Witt  for  complainant. 

Alfred  McKnight^  B.  V.  Fletcher,  and  Wharton  <&  Hmer  for  de- 
fendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3: 

Complainant  is  a  corporation  engaged  in  the  oil  business  at  Tulsa, 
Okla.  By  complaint  filed  April  26,  1919,  as  amended  at  the  hearing, 
it  contends  that  the  rates  charged  by  defendants  on  six  tank-car  loads 
of  liquefied  petroleum  gas,  shipped  in  July  and  August,  1918,  from 
Electra,  Tex.,  to  North  Baton  Rouge,  La.,  were  unjust  and  unrea- 
sonable. It  seeks  reparation  upon  the  basis  of  the  rates  contem- 
poraneously in  effect  from  Wichita  Falls,  Tex.,  to  North  Baton 
Rouge.    Rates  will  be  stated  in  cents  per  100  pounds. 

Liquefied  petroleum  gas  is  more  fuUy  described  in  our  report  in 
Akin  Gasoline  Co.  v.  Director  General,  67  I.  C.  C,  133,  decided  con- 
temporaneously herewith. 

When  the  shipments  moved,  in  July  and  August,  1918,  the  rates 
from  Wichita  Falls  were  41.5  cents  and  37.5  cents,  respectively.  The 
present  rate  from  both  Electra  and  Wichita  Falls  to  North  Baton 
Rouge  is  34.5  cents. 

The  shipments  moved,  as  routed  by  complainant.  Fort  Worth  & 
Denver  City  Railway  to  Wichita  Falls,  Missouri,  Kansas  &  Texas 
Railway  of  Texas  to  Shreveport,  La.,  and  Louisiana  Railway  & 
Navigation  Company  beyond.  On  two  of  the  July  shipments,  weigh- 
ing 106,557  pounds,  aggregate  charges  of  $692.62  were  collected  at 
a  rate  of  65  cents;  on  the  other  July  shipment,  weighing:  58,242 
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pounds,  charges  of  $407.30  were  collected  at  a  rate  of  76.5  cents. 
The  remaining  three  shipments  made  in  August,  1918,  aggregated 
159,799  pounds  and  charges  were  collected  thereon  in  the  sum  of 
$1,046.69,  at  a  rate  of  65.5  cents.  These  charges  are  exclusive  of  the 
war  tax.  The  rate  legally  applicable  on  the  July  shipments  was  a 
combination  of  60.5  cents,  based  on  the  fifth-class  distance  rate  of 
19  cents  to  Wichita  Falls,  26.3  miles,  governed  by  the  western  classi- 
fication, and  a  commodity  rate  of  41.5  cents  beyond,  while  that 
legally  applicable  on  the  August  shipments  was  a  combination  of 
52.5  cents  based  on  the  fifth-class  distance  rate  of  15  cents  to  Wichita 
Falls  and  a  commodity  rate  of  37.5  cents  beyond.  The  shipments 
were  overcharged  $340.89.  Contemporaneously  in  eflFect  were  rates 
of  52.5  cents  in  July  and  46.5  cents  in  August  applicable  via  Beau- 
mont, Tex. 

Complainant  directs  attention  to  the  facts  that  the  average  dis- 
tance over  several  specified  routes  to  North  Baton  Kouge  from  rep- 
resentative Kansas  points,  namely,  Arkansas  City,  Augusta,  Wichita, 
and  Winfield,  is  735  miles,  and  that  the  rate  of  39.5  cents  applicable 
from  those  points  yields  10.75  mills  per  ton-mile,  whereas  the  rates 
to  the  basis  of  which  reparation  is  asked  would  average  13.59  mills 
for  the  581-mile  distance  over  the  route  of  movement.  The  rates 
legally  applicable  yield  an  average  of  19.45  mills  per  ton-mile. 

Complainant  also  shows  that  the  joint  through  fifth-class  rate 
from  Electra  to  North  Baton  Rouge,  not  applicable  on  the  trafiic 
under  consideration,  was  86.5  cents,  while  the  fifth-class  rate  from 
a  number  of  representative  Oklahoma  points  was  87.5  cents;  that 
the  commodity  rate  of  37.5  cents  from  these  Oklahoma  points  was 
42.86  per  cent  of  the  corresponding  fifth-class  rate  and  if  the  same 
ratio  were  applied  to  the  class  rate  from  Electra,  the  commodity 
rate  from  that  point  would  have  been  37.07  cents ;  and  that  a  similar 
comparison  with  the  fifth-class  rates  and  the  commodity  rates  from 
Kansas  points  to  North  Baton  Rouge  would  result  in  a  correspond- 
ing commodity  rate  from  Electra,  not  exceeding  37.13  cents. 

Substantially  the  only  defense  offered  is  that  complainant  could 
have  availed  itself  of  somewhat  lower  rates  by  routing  the  ship- 
ments througli  Beaumont,  and  that  as  the  carriers  voluntarily  re- 
duced the  rates  charged  on  the  shipments  no  reparation  should  be 
awarded. 

We  find  that  the  charges  collected  on  the  July  and  August  ship- 
ments were  illegal  to  the  extent  that  they  exceeded  charges  based  on 
rates  of  60.5  cents  and  52.5  cents,  respectively,  and  that  they  were 
unreasonable  to  the  extent  that  they  exceeded  charges  that  would 
have  accrued  upon  the  basis  of  the  rates  contemporaneously  main- 
taind  by  defendants  on  like  traffic  from  Wichita  Falls  to  North 
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Baton  Bouge;  that  complainant  made  the  shipments  as  described 

and  paid  and  bore  the  charges  thereon  in  excess  of  those  which 

would  have  accrued  at  the  rates  herein  found  reasonable;  that  it 

has  been  damaged  accordingly ;  and  that  it  is  entitled  to  reparation 

in  the  sum  of  $884.19,  with  interest,  which  includes  the  amount  of 

the  overcharges. 

An  order  will  be  entered  awarding  reparation,  but  not  includ- 

*mg  excess  war  taxes.    No  order  for  the  future  is  necessary. 
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No.  10638. 
LOWRY  LUMBER  COMPANY 

V. 

DIRECTOE  GENERAL,  CHICAGO,  INDIANAPOLIS  & 
LOUISVILLE  RAILWAY  COMPANY,  ET  AL. 


BufmiUied  November  IS,  1919.    Decided  Pehruary  17, 19B0. 


Demurrage  diarges  which  legally  accrued  at  Little  Rock,  Ark.,  on  a  shipment 
of  lumber  from  Wesson,  Ark.,  to  Little  Rock,  reconsigned  to  Bloomington, 
Ind.,  found  not  to  have  been  unreasonable.    Complaint  dismissed. 

O,  H.  Lowry  and  John  N.  Swenson  for  complainant. 
A.  P.  Htunburffy  C.  W.  Crawford^  and  M.  W.  Rotchfard  for 
defendants. 

bsfort  of  thb  commission. 

Division  8,  Commissioners  Hall,  Attchison,  and  Eastman. 

By  Division  3 : 

A  proposed  report  prepared  by  the  examiner  who  heard  the  case 
was  served  upon  the  parties.    No  exceptions  were  filed. 

The  complainant,  a  corporation  engaged  in  the  lumber  business 
with  its  main  office  at  Kansas  City,  Mo.^  is  successor  in  interest  to 
the  Beekman  Lumber  Company,  the  shipper  herein.  It  alleges  that 
$52  demurrage  charges  collected  at  Little  Rock,  Ark.,  on  a  carload 
of  lumber  shipped  on  January  8, 1918,  from  Wesson,  Ark.,  to  Little 
Rock  and  reconsigned  to  Bloomington,  Ind.,  were  unreasonable. 
Complainant  asks  reparation  in  that  sum. 

The  lumber  was  consigned  by  the  shipper  to  itself  at  Little  Rock, 
where  it  arrived  on  January  24, 1918,  over  the  Missouri  Pacific  Rail- 
road, hereinafter  called  defendant.  Notice  of  arrival  was  mailed 
by  defendant  addressed  to  the  shipper  at  that  point,  but  apparently 
was  not  received.  On  February  1  the  shipper  was  notified  at  its 
main  office  in  Kansas  City  of  the  arrival  of  the  car  at  Little  Rock, 
and  sent  reoonsignment  instructions  the  same  day  by  letter  to  the 
defendant  at  Ejinsas  City.  The  shipment  was  released  on  Monday, 
February  4,  date  upon  which  these  instructions  reached  defendant's 
Little  Rock  office.  Demurrage  charges  of  $52  were  paid  by  the 
shipper.  The  charges  legally  applicable  were  $2  per  day  for  the 
first  five  days  and  $5  per  day  for  each  succeeding  day.  Defendant 
states  that  the  charges  should  have  been  assessed  upon  this  basis 
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for  seven  days'  detention  and  admits  an  overcharge  of  $82.  This 
should  be  promptly  refunded,  with  interest. 

Complainant  maintains  that  the  shipper  had  instructed  defendant, 
at  a  time  not  specified  of  record  but  several  years  prior  to  the  move- 
ment of  the  shipment,  to  send  to  the  shipper's  Kansas  City  office  all 
notices  of  arrival  of  shipments  at  Little  Rock  consigned  to  it  at  that 
point,  and  that  if  such  instructions  had  been  complied  with  in  the 
first  instance  no  demurrage  charges  would  have  accrued.  It  is  not 
clear  that  such  instructions  to  defendant  should  be  considered  in  con- 
nection with  the  shipment  at  issue.  The  mailing  of  notice  by  de- 
fendant to  the  consignee  at  the  address  indicated  on  the  bill  of 
lading  was  in  full  compliance  with  its  tariffs.  Complainant  also 
contends  that,  if  it  was  not  incumbent  upon  the  defendant  io  notify 
the  shipper  at  Kansas  City  upon  arrival  of  the  shipment  at  Little 
Bock,  we  should  find  that  demurrage  charges  accrued  only  for  six 
days,  or  up  to  and  including  February  1,  as  the  shipper's  instructions 
transmitted  to  defendant  on  that  day  were  received  by  defendant  in 
time  for  a. telegram  frcun  its  Kansas  City  office  to  reach  its  office  at 
Little  Rock  on  February  2,  thus  releasing  the  shipment  on  that  day. 
Complainant  also  urges  that  reasonable  charges  for  detention  should 
not  have  exceeded  $1  per  day.  The  testimony  does  not  show  when 
the  reconsignment  instructions  of  February  1  were  received  at  de- 
fendant's Kansas  City  office.  Complainant  furnished  no  evidence  in 
support  of  its  contention  that  defendant's  established  demurrage 
charges  were  unreasonable. 

Defendant  points  out  that  the  applicable  tariff  provides  that  ship- 
ments shall  be  released  as  of  7  a.  m.  of  the  day  on  which  reconsign- 
ment instructions  are  received  at  the  station  where  shipments  are 
held,  and  that  the  receipt  of  instructions  by  defendant  at  Kansas 
City  on  February  2  did  not  release  the  shipment  at  Little  Rock  on 
that  day.  Defendant  asserts  that  the  instructions  were  sent  by  it  to 
Little  Rock  within  a  reasonable  time,  February  2  falling  on  Satur- 
day, a  half  holiday,  and  that  demurrage  charges  were  properly  as- 
sessable for  that  day. 

Upon  the  record  we  find  that  seven  days'  demurrage  accrued  on 
this  shipment  and  that  the  legally  applicable  demurrage  charges 
were  not  unreasonable. 

An  order  dismissing  the  complaint  will  be  entered. 
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No.  10665. 
COHEN  SCHWARTZ  RAIL  &  STEEL  COMPANY 

V. 

ST.  LOUIS-SAN  FRANCISCO  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  November  /4,  1919.    Decided  February  17,  1920, 


Rate  on  rails  and  angle  bars  in  straight  and  mixed  carloads  from  Steele,  Mo., 
to  Madison   and  East   St.   Louis,   111.,   found   unreasonable.     Reparation 
.    awarded. 

Philip  6,  Safford  for  complainant. 
A.  P.  Stewart  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Bt  Divisioiji  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
were  filed. 

The  complainant,  a  corporation,  by  its  complaint  filed  May  23. 
1919,  aUeges  that  the  fifth-class  rate  of  32  cents  per  100  pounds 
charged  and  applicable  under  the  tariffs  on  15  carloads  of  rails  and 
angle  bars  shipped  during  July  and  August,  1917,  from  Steele,  Mo., 
to  Madison  and  East  St.  Louis,  111.,  was  unreasonable,  in  violation 
of  section  1  of  the  act  to  regulate  commerce.  Reparation  only  is 
prayed. 

Steele  is  on  the  St.  Louis-San  Francisco  Railway,  228  miles  from 
East  St.  Louis.  The  shipments  moved  over  the  line  of  that  carrier 
to  St.  Louis  and  thence  over  the  line  of  the  Terminal  Railroad 
Association  of  St.  Louis  to  destinations,  Madison  being  within  the 
switching  limits  of  East  St.  Loui&  There  was  contemporaneously 
in  effect  in  the  reverse  direction  a  commodity  rate  of  $3  per  long 
ton  on  rails  and  of  $3  per  net  ton  on  angle  bars,  and  about  30  days 
after  the  shipments  moved  this  rate  was  made  effective  from  Steele 
to  East  St.  Louis  and  Madison.  On  June  25,  1918,  the  $3  rate  was 
increased  to  $3.80  under  General  Order  No.  28  of  the  Director  Gen- 
eral of  Railroads.    The  latter  rate  is  still  in  effect  and  is  not  assailed. 
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The  shipments  covered  by  the  complaint  averaged  about  47  tons 
per  car.  Under  the  32-cent  rate  charged  and  collected  the  ton- 
mile  earnings  were  28.5  mills  and  the  car-mile  earnings  $1.82.  The 
$3  rate  on  angle  bars  yielded  ton-mile  earnings  of  18  mills  and 
car-mile  earnings  of  62  cents.  Defendants  express  willingness  to 
make  reparation  on  the  basis  of  the  $3  rate  but  are  unwilling  to  pay 
interest  on  the  ground  that  complainant  did  not  comply  with  their 
repeated  requests  to  furnish  the  data  on  which  they  could  apply  to 
us  for  authority  to  make  reparation.  It  appears  that  there  had 
been  a  controversy  between  complainant  and  defendant  St.  Louis- 
San  Francisco  Railway  regarding  undercharges,  in  consequence  of 
which  the  charges  in  issue  were  not  paid  in  full  until  April  12, 1919. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent 
that  it  exceeded  a  rate  of  $3  per  long  ton  on  the  rails  and  $3  per  net 
ton  on  the  angle  bars;  that  complainant  made  the  shipments  as  de- 
scribed, paid  and  bore  the  freight  charges,  and  has  been  damaged 
thereby  and  that  it  is  entitled  to  reparation,  with  interest,  in  the 
amount  represented  by  the  difference  between  the  charges  paid  aiid 
those  which  would  have  accrued  at  the  rate  herein  found  reasonable. 
The  exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record,  and  complainant  should  pr^are  and  submit  to  defendant 
carriers  for  verification  a  statement  showing  the  details  of  the 
shipments  in  accordance  with  rule  V  of  the  Rules  of  Practice. 
Upon  receipt  of  a  statement  so  prepared  and  verified  we  will  con- 
sider the  entry  of  an  appropriate  order. 

By  the  CJommission,  Division  3. 
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PYRENE  MANUFACTURING  COMPANY 

V. 

DIRECTOR  GENERAL,  NEW  YORK  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Bubmitied  December  26,  1919,    Decided  February  17,  1920. 


Rate  on  chemical  fire  extinguishers,  hand,  other  than  wheeled,  from  New  York, 
N.  Y.,  to  Seattle,  Wash.,  and  Los  Angeles,  Calif.,  found  not  to  have  be^i 
unreasonable.    Complaint  dismissed. 

C.  J.  Fogg  and  W.  W.  Pierce  for  complainant. 
H.  C.  Bush  and  Robert  W.  Fyfe  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3  : 

A  proposed  report  prepared  by  the  examiner  who  heard  the  case 
was  served  upon  the  parties.    No  exceptions  were  filed. 

By  complaint  filed  July  1,  1919,  the  complainant,  a  corporation 
manufacturing  hand  chemical  fire  extinguishers  at  New  York,  N.  Y., 
alleges  that  the  rate  of  $3.70  per  100  pounds  charged  for  the 
transportation  of  two  car  lots  of  chemical  fire  extinguishers,  hand, 
other  than  wheeled  and  other  than  glass,  with  various  other  articles 
used  in  connection  with  said  extinguishers,  from  New  York  to 
Seattle,  Wash.,  and  Los  Angeles,  Calif.,  on  April  4  and  16,  1917, 
was  unjust  and  unreasonable  to  the  extent  that  it  exceeded  the  third- 
class  rate  of  $2.65  per  100  pounds  contemporaneously  applicable 
from  and  to  the  same  points  on  hand  fire  engines,  other  than  chemi- 
cal, and  asks  for  reparation.  Informal  complaints  were  filed  within 
the  statutory  period. 

The  shipments  moved  as  stated  over  the  lines  of  defendants. 
Charges  were  collected  at  the  first-class,  any-quantity  rate  of  $3.70 
per  100  pounds,  legally  applicable.  The  commodity  shipped  is  a 
small  hand  pump  made  of  brass  about  14  inches  long  and  3  inches 
in  diameter,  designed  to  hold  1  quart  of  a  chemical  compound  for 
extinguishing  fire.  When  so  filled  it  weighs  about  6  pounds,  is 
packed  in  boxes,  and  loads  compactly.  Information  as  to  weights 
and  values  per  cubic  foot,  submitted  by  complainant,  is  conflicting. 
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No.    10736. 

LOWRY  LUMBEE  COMPANY 

V. 

DIRECTOR  GENERAL,  ST.  LOUIS  SOUTHWESTERN 

RAILWAY  COMPANY,  ET  AL. 


Bulnnitted  January  9,  1920.    Decided  February  17,  1920. 


Demurrage  charges  at  Jonesboro,  Ark.,  on  a  carload  of  lumber  from  Ogemaw, 
Ark.,  found  not  to  have  been  unreasonable.    Complaint  dismissed. 

G.  H.  Lowry  for  complainant. 

A.  P.  Humhurg  and  Jcumes  M,  Chaney  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 
By  Division  3: 

A  proposed  report  was  prepared  by  the  examiner  who  heard  the 
case.    No  exceptions  were  filed. 

The  complainant  assails  as  unreasonable  the  demurrage  charges 
collected  at  Jonesboro,  Ark.,  on  a  carload  of  lumber  shipped  March 
19,  1919,  from  Ogemaw,  Ark.,  to  Jonesboro,  and  subsequently  re- 
consigned  to  Coffeyville,  Kans.  Reparation  is  sought  and  the  es- 
tablishment of  reasonable  demurrage  charges  for  the  future. 

Complainant  purchased  the  lumber  from  the  Creason-Grayson 
Lumber  Company,  to  which  it  was  originally  billed  at  Jonesboro. 
The  car  arrived  at  Jonesboro  on  March  21, 1919,  over  the  St.  Louis 
Southwestern  Railway,  hereinafter  called  the  Cotton  Belt.  The 
original  consignee  was  duly  notified  of  arrival,  but  failed  promptly 
to  notify  complainant  in  turn,  and  the  car  remained  at  Jonesboro 
awaiting  disposition  orders  until  April  2,  1919,  when,  in  com- 
pliance with  complainant's  instructions,  the  car  was  reconsigned 
to  Coffeyville.  Demurrage  charges  in  the  sum  of  $30  were  col- 
lected by  the  Cotton  Belt  for  seven  days'  detention  of  the  car  at 
Jonesboro,  exclusive  of  free  time  and  legal  holidays,  in  accordance 
with  its  demurrage  tariff,  which  provided  for  the  assessment  of  $3 
for  each  of  the  first  four  days  and  $6  for  each  of  the  succeeding 
three  days.  Complainant  does  not  question  the  legality  of  the 
demurrage  charges  or  the  period  for  which  assessed,  but  contends 
that  they  were  unreasonable  to  the  extent  they  exceeded  those  that 
would  have  accrued  at  $1  per  day.  It  insists  that  the  charges  as- 
sailed are  out  of  proportion  to  the  value  of  the  equipment  used  and 
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service  rendered,  and  would  confiscate  the  value  of  a  carload  of 
lumber  in  from  30  to  60  days,  according  to  its  grade. 

In  defense  of  the  charges  assailed  defendants  show  the  history  of 
demurrage  charges  from  their  inception  to  the  present  time.  In 
substance  the  showing  is  that  there  were  no  uniform  demurrage  rules 
prior  to  1910,  when  a  uniform  charge  of  $1  per  car  for  eact  day  of 
detention  beyond  the  free  time  was  established,  increased  in  1916  to 
$2;  that,  due  to  the  heavy  demands  upon  all  transportation  facili- 
ties during  the  period  preceding  and  immediately  subsequent  to  the 
entry  of  the  United  States  into  the  war  which  made  the  prompt  re- 
lease of  equipment  imperative,  charges  for  detention  after  the  first 
five  days  were  increased  to  $5  per  day,  effective  May  1,  1917;  that 
these  charges  were  the  result  of  an  agreement  between  shippers  and 
carriers  and  had  our  tentative  approval,  and  were  the  charges  in  ef- 
fect when  the  railroads  passed  under  federal  control;  that  in  the 
fall  of  1917  and  early  part  of  1918  the  carriers  experienced  the 
greatest  car  shortage  the  country  has  ever  known,  there  being  a  de- 
mand for  every  available  car;  that  various  attempts  were  made  to 
have  shippers  release  equipment  proniptly,  and  on  January  5,  1918, 
the  Director  General  of  Railroads  issued  his  Order  No.  8,  which  pro- 
vided for  a  demurrage  charge  of  $3  per  car  for  the  first  day,  $4  for 
the  second  day,  and  for  each  succeeding  day  an  increase  of  $1  over 
that  for  the  preceding  day,  until  it  reached  a  maximum  of  $10  per 
car  per  day ;  that  many  complaints  were  made  as  to  this  order,  which 
resulted  in  a  conference  between  representative  shippers  and  the 
Railroad  Administration,  following  which  the  Director  Greneral  is- 
sued his  Order  No.  7,  effective  February  10,  1918,  providing,  among 
other  things,  for  the  assessment  of  demurrage  charges,  exclusive  of 
free  time,  at  the  rate  of  $3  per  car  for  each  of  the  first  four  days  of 
detention,  $6  for  each  of  the  next  three  days,  and  $10  for  each  suc- 
ceeding day,  and  that  this  was  the  basis  for  computing  the  charges 
assessed  by  the  Cotton  Belt  on  the  shipment  in  question  at  Jones- 
boro.  It  was  further  stated  on  behalf  of  defendants  that  their  ex- 
perience has  shown  that  fewer  cars  are  now  held  beyond  the  free 
time  than  formerly  when  demurrage  charges  were  comparatively 
lower. 

Under  General  Order  No.  7-A  of  the  Director  (reneral,  dated 
October  25,  1919,  charges  are  assessed  at  the  rate  of  $2  per  day  for 
the  first  four  days  after  expiration  of  48  hours'  free  time  and  $5  for 
each  succeeding  day.  These  charges  became  effective  on  December 
1, 1919,  subsequent  to  the  hearing  in  this  case.  They  are  not  in  issue, 
and  we  make  no  finding  as  to  their  lawfulness. 

Upon  this  record  we  find  that  the  demurrage  charges  assailed  were 
not  unreasonable. 

An  order  dismissing  the  complaint  will  be  entered. 
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No.  10747. 

NEW  JERSEY  POWER  &  LIGHT  COMPANY 

V. 

DIRECTOR  GENERAL,  CENTRAL  RAILROAD  COMPANY 

OF  NEW  JERSEY,  ET  AL. 


BulnnMed  Jtmuary  6^  inol    Decided  February  17,  1920. 


Rate  of  $8.20  per  long  ton  on  barley  coal«  in  carloads,  from  Scranton,  Pa.,  to 
Dover,  N.  J.,  found  unreasonable  to  the  extent  that  It  exceeded  the  rate  of 
$2.40  per  long  ton  subsequently  established.    RetMuration  awarded. 

King  dk  Vogt  by  Elmer  King  for  complainant. 
H.  B.  Thomas  for  defendants. 

Report  of  the  Commission. 

Division  8,  Commissioners  Hall,  Aitghison,  and  Eastman. 

Bt  Division  3 : 

A  proposed  report  prepared  by  the  examiner  who  heard  .the  case 
was  served  upon  the  parties.    No  exceptions  were  filed. 

Complainant  is  a  corporation  engaged  in  the  generation  of  elec- 
tric current  for  light,  heat,  and  power  purposes,  at  Dover,  N.  J. 
By  complaint  filed  February  13, 1919,  it  alleges  that  the  rate  charged 
for  the  transportation  of  certain  carloads  of  barley  coal  shipped 
from  Scranton,  Pa.,  to  Dover,  N.  J.,  between  June  29  and  Septem- 
ber 30,  1918,  was  unjust  and  unreasonable.  Reparation  is  asked, 
including  an  item  for  excess  war  taxes  paid. '  Rates  are  stated  in  this 
report  per  long  ton,  unless  otherwise  shown. 

The  shipments  moved  from  Scranton  over  the  Delaware,  Lacka- 
wanna &  Western  Railroad  to  Lake  Junction,  N.  J.,  a  distance  of 
103.6  miles,  and  thence  via  the  lino  of  the  Central  Railroad  Company 
of  New  Jersey  to  Dover,  8.8  miles.  Prior  to  June  26,  1918,  a  com- 
modity rate  of  $1.29  applied  to  Lake  Junction  and  the  sixth-class  rate 
of  3  cents  per  100  pounds,  or  67.2  cents  per  long  ton,  beyond.  The 
effect  of  General  Order  No.  28  issued  by  the  Director  General  of  Rail- 
roads was  to  increase  on  June  25,  1918,  the  $1.29  rate  to  $1.60  and 
the  3-cent  rate,  the  other  factor,  to  7  cents  per  100  pounds  or  $1.60 
per  long  ton.  This  resulted  in  a  combination  rate  of  $3.20  from 
Scranton  to  Dover,  on  which  basis  charges  were  assessed.  The  factor 
of  $1.60  for  the  haul  of  8.8  miles  beyond  Lake  Junction  was  mani- 
festly unjust  as  compared  with  the  commodity  rate  of  $1.60  for  the 

07I.aa 


148  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

haul  of  103.6  miles  from  Scranton  to  Lake  Junction.  The  Director 
General,  recognizing  the  impropriety  of  this  adjustment,  subse- 
quently, on  December  2,  1918,  established  a  joint  commodity  rate  of 
$2.40.  This  rate  is  still  in  effect.  The  defendants  offer  no  defense  of 
the  rate  assailed,  admit  that  it  was  unreasonable  to  the  extent  that 
it  exceeded  $2.40,  and  express  their  willingness  to  pay  reparation 
on  that  basis. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  $2.40  per  long  ton ;  that  complainant  made  the  shipments 
as  described  and  paid  and  bore  the  charges  thereon;  that  it  has  been 
damaged  to  the  extent  of  the  difference  between  the  charges  paid 
and  those  that  would  have  accrued  at  the  rate  herein  found  reason- 
able; and  that  it  is  entitled  to  reparation,  with  interest.  The  exact 
amount  of  reparation  due  can  not  be  determined  on  the  present 
record  and  the  complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments,  in  accordance  with  rule  V  of  the  Eules  of 
Practice.  This  statement  should  be  submitted  to  defendants  for 
verification.  Upon  receipt  of  a  statement  so  prepared  and  verified 
we  will  consider  the  entry  of  an  order  awarding  reparation.  We 
are  without  power  to  order  refund  of  war  taxes. 

No  order  for  the  future  is  necessary. 
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No.  10608. 

CHEVROLET  MOTOR  COMPANY  OF  CALIFORNIA 

V. 

DIRECTOR   GENERAL,   CHICAGO   &   NORTH   WESTERN 

RAILWAY  COMPANY,  ET  AL. 


Bubmitted  June  25,  1919.    Decided  February  16,  1920, 


Rate  on  baking  and  drying  ovens,  in  carioads,  from  Detroit,  Mich.,  to  Oakland, 
Calif.,  found  to  have  been  unreasonable.    Reparation  awarded* 

Fred  L.  Pomeroy  for  complainants. 

Robert  W.  Fyfe  and  C.  A.  Magaw  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Attchison,  and  Eastman. 

Bt  Division  3 : 

The  complainant  herein  alleges  by  complaint  seasonably  filed  that 
the  charges  collected  on  two  baking  and  drying  ovens,  shipped  in 
three  carloads  in  August,  1916,  from  Detroit,  Mich.,  to  Oakland, 
Calif.,  were  unreasonable,  unjustly  discriminatory,  and  uaduly 
prejudicial.  An  award  of  reparation  only  is  asked.  Rates  will  be 
stated  in  amounts  per  lOQ  pounds. 

The  ovens  were  practically  alike  and  consisted  of  vent  pipes,  steel 
flooring,  angle  irons,  oven  panels,  and  doors  shipped  ^^  knocked  down  " 
and  loose  in  the  cars.  One,  measuring  10  by  15  by  50  feet  and 
designed  to  be  heated  by  gas,  was  for  use  in  baking  or  hardening 
fresh  enamel  on  automobile  bodies;  the  other,  measuring  8  by  8  by 
100  feet  and  designed  to  be  heated  by  steam,  for  drying  fresh  paint 
on  automobile  chassis.  Both  were  part  of  the  equipment  of  com- 
plainant's newly  /established  factory  at  Oakland.  They  were  shipped 
OQ  August  2, 16,  and  21,  1916,  and  moved  over  the  lines  of  the  New 
York  Central,  Indiana  Harbor  Belt,  Chicago  &  North  Western,  and 
Union  Pacific  railroads  and  Southern  Pacific  Company.  Such  arti- 
cles were  not  specifically  rated  in  the  governing  western  classifica- 
tion and  no  commodity  rate  covering  them  was  published.  Charges 
were  collected  in  the  sum  of  $8,553.17  at  the  first-class  rate  of  $3.50, 
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based  on  an  aggregate  weight  of  101,519  pounds.    The  western  classi- 
fication contained  the  following  item : 

Stoves,  stove  furniture,  furnaces,  and  parts  of — 
Ovens: 
Enameling  ovens —  L.  c.  L. 

K.  D.  flat,  in  boxes  or  crates 2 

S.  U.,  in  boxes  or  crates Dl 

There  being  no  carload  rating  specified,  in  accordance  with  a  gen- 
eral rule  of  the  classification  the  less-than-carload  rating  would  be 
applicable  to  any  quantity,  but  that  rating  applied  on  this  article  only 
in  the  packages  named.  The  classification  rules  made  no  provision 
for  the  assessment  of  ratings  on  these  articles  shipped  loose.  The 
transcontinental  tariff  naming  the  rates  reads : 

When  articles  are  provided  for  in  packages  of  tlie  second  class  (which  in- 
cludes crates)  and  are  shipped  ♦  ♦  ♦  loose  ♦  ♦  ♦,  they  will,  when  so 
shipped,  taike  50  per  cent  higher  rate  than  when  in  packages  of  the  second  class, 
but  not  to  exceed  the  class  rates  named  in  this  tariff. 

It  appears  that  the  first-class  rate  was  coUected  under  this  pro- 
vision, which  clearly  applied  only  to  the  articles  on  which  commodity 
rates  were  named  in  the  same  tariff.  It  formed  a  section  of  a  rule 
the  first  section  of  which  reads: 

Unless  otherwise  provided  in  individual  rate  items,  the  various  kinds  of 
packages  named  in  this  tariff  must  meet  the  requirements  specific  below. 

As  no  rate  legally  applicable  to  the  shipments  was  in  effect  at  the 
time  of  movements,  it  becomes  necessary  to  determine  what  would 
have  been  a  reasonable  charge  for  the  service  rendered.  Memphis 
Freight  Bvjreau  v.  K.  C.  S.  Ry.  Co.,  17 1.  C.  C,  90. 

Complainant  contends  that  the  rate  charged  was  unreasonable  to 
.the  extent  that  it  exceeded  $1.30,  the  average  of  four  rates  from  De- 
troit to  California  terminals  as  follows:  Commodity  rates  of  $1.10  on 
lumber-drying  kilns,  $1.35  on  cooling-room  material ;  and  95  cents  on 
refuse-burner  material;  and  the  fifth-class  rate  of  $1.80  on  brick 
driers.  These  comparisons,  as  presented,  only  show  what  appears  in 
the  tariff  items  and  are  not  supplemented  by  information  helpful  for 
comparative  purposes.  No  evidence  was  introduced  to  support  the 
allegations  of  unjust  discrimination  or  undue  prejudice. 

Complainant  urges  that  the  classification  item  under  which  the 
rate  was  applied  was  intended  for  application  to  small  ovens, 
18  by  24  by  12  inches,  such  as  are  used  by  jewelers,  and  also  to  ovena 
of  smaller  size  for  coloring  purposes,  and  not  to  ovens  of  the  size 
shipped.  The  panels  of  the  ovens  shipped  were  28  feet  long,  28 
inches  wide,  and  2  inches  thick.  Complainant  insists  that  they  were 
not  susceptible  to  damage  in  the  course  of  transportation  and  that 
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boxing  or  crating  was  unnecessary  for  their  protection,  would  make 
them  more  bulky,  and  would  necessitate  the  use  of  additional  equip- 
ment 

It  was  testified  on  behalf  of  defendants  that  the  classification 
item  quoted  has  been  in  effect  since  prior  to  January  1, 1899,  and  was 
intended  to  cover  ovens  of  the  kind  shipped.  In  this  connection  it 
should  be  observed  that  the  automobile  industry  was  in  its  infancy 
in  1899 ;  that  production  was  small ;  and  that  the  use  of  large  ovens 
in  that  industry  is  of  quite  recent  development  Indeed,  the  fact 
that  ''enameling  ovens '^  were  carried  in  the  western  classification 
as  a  subhead  under ''  Stoves,  Stove  Furniture,  Furnaces  and  Parts  of  " 
supports  complainant's  contention  that  the  item  in  question  was  not 
intended  to  embrace  ovens  of  the  kind  and  unusual  size  shipped. 

Effective  August  1,  1917,  less  than  a  year  after  the  shipments 
moved,  the  western  classification  committee  published  the  following 
item,  which  defendants  admit  includes  ovens  qf  the  kind  under  con- 
sideration : 

Ovens: 

Baking,  iron  or  steel,  not  otherwise  Indexed  by  name — Other  than  red : 
S.  U.,  legs  attached  or  detached,  or  without  legs,  in  l)0xes  or 

crates,  1.  c.  1 1 

K.  D.,  in  boxes,  bundles,  or  crates,  1.  c  1 8 

Loose  or  in  packages,  straight  or  mixed,  c.  1.,  min.  wt  24,000  Ibs^ 
subject  to  Rule  6-B A 

These  ratings  are  still  in  effect. 

We  find  that  a  reasonable  rate  for  the  transportation  of  these 
shipments  would  have  been  the  contemporaneous  class  A  rate  of 
$1.82  per  100  pounds,  minimum  24,000  pounds,  subject  to  rule  6-B ; 
that  complainant  made  the  shipments  as  described  and  paid  and  bore 
charges  thereon  in  excess  of  those  which  would  have  accrued  on  the 
basis  herein  found  reasonable;  that  it  has  been  damaged  to  that 
extent;. and  that  it  is  entitled  to  reparation  from  defendants  in  the 
sum  of  $1,561.74,  with  interest. 

An  order  awarding  reparation  will  be  entered,  but  as  the  class  A 
rating  has  been  in  effect  for  over  two  years  and  is  satisfactory  to 
complainant  no  order  for  the  future  is  necessary. 
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No.  10404. 
WINONA  OIL  COMPANY 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  November  24,  1919,    Decided  February  17,  1920. 


Rates  for  the  transportation  of  petroleum  and  Its  products,  In  carloads  from  the 
mldcontlnent  oil  field  In  Kansas  and  Oklahoma  to  Eau  Claire,  Chippewa 
Falls,  and^Menomonip,  Wis.,  not  shown  to  he  unreasonable  or  unduly  pre- 
judicial.   Complaint  dismissed. 

Clifford  Thomej  Ralph  Merriam^  and  /.  D.  Reynolds  for  com- 
plainant. 

O.  W.  Dynes^  F.  E.  Andrews^  and  R,  Walton  Moore  for  Director 
General  of  Railroads. 

Report  of  the  Commission. 
Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

WooLLET,  Commissioner: 

The  complainant,  a  corporation,  distributes  petroleum  and  its 
products,  principally  gasoline,  kerosene,  lubricating  oils,  and  greases 
from  tank  wagons  and  filling  stations  at  various  points  in  Wisconsin 
and  Minnesota,  including  Eau  Claire,  Chippewa  Falls,  and  Menom- 
onie.  Wis.,  the  points  here  in  issue.  Its  complaint  alleges  that  the 
rate  of  40.5  cents  per  100  pounds  on  these  commodities  in  carloads 
from  the  midcontinent  oil  field  in  Kansas  and  Oklahoma  to  the 
points  named  is  unreasonable  and  unduly  prejudicial  to  the  extent 
it  exceeds  a  rate  of  85.5  cents  in  effect  to  Durand,  Wis.,  and  Wabasha, 
Minn.,  and  points  in  their  vicinity.  At  the  hearing,  however,  the 
complainant  conceded  that  a  rate  of  36.5  cents  would  be  reasonable 
and  nonprejudicial  for  the  future,  and  waived  a  prayer  for  repara- 
tion. Throughout  this  report  rates  are  stated  in  cents  per  100 
pounds. 

Eau  Claire,  Chippewa  Falls,  and  Menomonie  are  in  central  west- 
em  Wisconsin  on  the  lines  of  the  Chicago,  Milwaukee  &  St.  Paul 
Railway,  hereinafter  called  the  Milwaukee,  and  the  Chicago,  St 
Paul,  Minneapolis  &  Omaha  Railroad.  Eau  Claire  and  Chippewa 
Falls  are  also  served  by  the  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie 
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Railway.  Wabasha  lies  on  the  west  bank  of  the  Mississippi  River  on 
the  main  line  of  the  Milwaukee,  and  Durand  is  19  miles  north  of 
Wabasha  on  the  Chippewa  Valley  division  of  that  road.  Eau 
Claire,  Chippewa  Falls,  and  Menomonie  are,  respectively,  42,  48,  and 
63  miles  north  of  Wabasha. 

Group  rates 'apply  on  petroleum  and  its  products  from  the  mid- 
continent  oil  field  to  this  general  territory  of  destination.  The 
g^up  in  which  the  complaining  points  are  located  extends  from  just 
east  of  Durand  to  Duluth,  Minn.,  and  Ashland,  Wis.,  on  Lake  Su- 
perior; east  to  Marinette,  Wis.,  on  Green  Bay;  and  west  to  St.  Cloud, 
Minn.  Immediately  south  and  east  of  the  eastern  portion  of  this 
group  is  a  group  which  takes  a  rate  of  36.5  cents ;  and  south  and  west 
of  the  40.6-cent  group,  and  including  St.  Paul,  Minn.,  is  a  group  to 
which  the  rate  is  36.5  cents.  In  Midcontinent  Oil  Rates^  36  I.  C.  C, 
109,  we  fixed  as  reasonable  maximum  rates  to  St.  Louis,  Mo.,  20 
cents;  Chicago,  111.,  25  cents;  Chicago  territory,  30  cents;  and  St. 
Paul  territory,  31  cents;  and  stated  that  rates  to  related  points  not 
named  should  be  lined  up  with  those  prescribed  to  particular  points 
or  groups  of  points.  Under  that  adjustment  the  rates  to  the  destina- 
tion points  of  this  complaint  were  made  5  cents  over  St.  Paul,  the 
uniform  difference  which  obtains  generally  on  fifth  class,  the  rating 
applicable  to  petroleum  and  its  products.  Accordingly  the  rate  to 
these  points  prior  ta  June  25,  1918,  was  36  cents.  On  that  date  it 
was  increased  to  45  cents,  or  25  per  cent,  under  General  Order  No. 
28  of  the  Director  General  of  Railroads.  Subsequently,  a  uniform 
increase  of  4.5  cents  in  all  oil  rates,  in  lieu  of  the  25  per  cent  increase, 
was  authorized,  and  effective  July  25,  1918,  this  rate  was  readjusted 
to  the  present  basis  of  40.5  cents.  No  complaint  is  made  of  this 
general  increase  of  4.5  cents. 

The  bulk  of  the  complainant's  shipments  moves  through  Kansas 
City  and  Wabasha,  although  it  appears  that  some  move  through  Chi- 
cago and  a  few  possibly  by  way  of  St.  Paul. 

Durand,  at  which  point  the  complainant  also  has  a  distributing 
station,  is  the  only  town  east  of  the  Mississippi  River  receiving  car- 
load shipments  of  petroleum  and  its  products  to  which  the  group  rate 
of  35.6  cents  has  applied.  In  readjusting  oil  rates  following  our 
decision  in  Midcontinent  Oil  Ratea^  supra^  defendants'  witnesses  testi- 
fied that  Durand  was  erroneously  included  in  the  35.5-cent  group, 
and  that  it  should  have  been  placed  in  the  40.5-cent  group.  They 
stated  that  steps  were  being  taken  to  correct  this  alleged  misgroup- 
ing  by  placing  Red  Cedar,  Wis.,  and  stations  south  thereof  to  Trevino, 
Wis.,  on  the  Chippewa  division  of  the  Milwaukee,  including  Du- 
rand, in  the  40.5-cent  group.  This  change  has  been  published, 
effective  December  81,  1919,  and  the  35.5-cent  group,  instead  of 
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jutting  northward  just  to  include  Durand  as  its  northern  or  eastern 
apex,  has  been  separated,  between  Winona,  Minn.,  and  St.  Paul,  from 
the  40.5-cent  group,  by  the  east  bank  of  the  Mississippi  Biver.  This 
adjustment  is  unsatisfactory  to  the  complainant  which  objects  to  its 
rate  to  Durand  being  increased,  and  asks  that  Eau  Claire,  Chippewa 
Falls,  and  Menomonie  be  placed  in  the  36.5-cent  group,  the  inclusive 
northern  line  thereof  to  be  drawn  west  from  Marshfield,  Wis.,  to 
Stillwater,  Minn. 

The  Standard  Oil  Company,  which  is  the  complainant's  only 
competitor  at  Eau  Claire,  Chippewa  Falls,  and  Menomonie,  and 
which  fixes  the  selling  price  of  oil  in  that  territory,  operates  a  dis- 
tributing service  similar  to  that  of  complainant  at  those  points  as 
well  as  at  many  other  towns,  including  Durand.  It  generally  trans- 
ports crude  oil  by  pipe  line  from  the  midcontinent  oil  field  to  its 
refinery  at  Whiting,  Ind.,  and  the  products  thence  by  rail  or  by  lake 
and  rail  to  destinations.  The  complainant  shows,  based  on  a  cost 
analysis  of  the  Federal  Trade  Commission  for  1913,  that  the  cost 
of  pipe-line  transportation  from  the  Cushing  field  in  Oklahoma  to 
Whiting,  assuming  that  operating  expenses  have  increased  50  per 
cent  since  1913,  is  6.35  cents.  The  freight  rate  on  refined  petroleum 
from  Whiting  to  points  in  the«40.5-cent  group  is  24.5  cents,  which 
makes  the  total  transportation  cost  to  the  Standard  Oil  Company 
approximately  30.85  cents.  In  addition  the  Standard  Oil  Company 
has  a  tank-line  service  from  Whiting  to  Superior,  Wis.,  and  Duluth, 
from  which  ports  the  rail  rate  to  the  points  here  in  issue  is  15.5 
cents.  The  complainant  contends  that  we  should  take  into  con- 
sideration this  pipe-line  competition  in  passing  upon  the  rates  here 
under  attack.  We  may  not,  however,  require  rail  carriers  to  reduce 
rates  that  are  not  shown  to  be  unreasonable  in  and  of  themselves 
in  order  that  the  users  of  such  rates  may  better  compete  with  others 
who  are  in  a  position  to  utilize  the  less  costly  service  of  pipe  lines. 

During  the  six-months  period  ended  March  31, 1919,  the  complain- 
ant received  at  Eau  Claire,  Chippewa  Falls,  and  Menomonie,  55 
carloads  of  petroleum  products  which  averaged  53,852  pounds  each. 
Using  this  average  weight  and  an  average  distance  of  215  miles 
from  26  Kansas  and  Oklahoma  refining  points  to  Kansas  City  and 
the  short-line  distances  beyond,  the  complainant  submits  the  follow- 
ing comparisons: 
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ChiPGf*^ '^^  Wis 

E«a  Cliira,  Wis 

lUoomoqto.  Wb.... 

Dunoid,  WIS 

WftbAsha.  Minn 

Winona.  Minn 

lteil]an,Wi8 

MarahMd,  Wis 

Merrill,  wis 

Ojsnd  Rftpids,  Wis. 

Ashknd,  Wis 

Dohith,  Minn 

La  Crosse,  Wis 


Distance. 


una, 

814 
801 
788 
802 
783 
727 
7«3 
889 
880 
845 
878 
845 
729 


Rata. 


CmtM. 

40 
40 

35 

^ 
34 

3ft 

3ft 

3ft 

3ft 

40 

40 

34* 


Bate  Mr 
UxMiule. 


mat. 

9.9 
10.1 
10.8 
8.9 
9.1 
9.5 
9.2 
8.2 
8.3 
8.6 
9.2 
9.7 
9.4 


Raralngs 
per  oar. 


I21&10 
218.10 
218.10 
191. 17 
191. 17 
185.79 
195.56 
196.56 
196.56 
196.56 
218. 10 
218.10 
185.79 


Earnings 

per 

loaded 

car>mi]e. 


CetUi. 
26.79 
27.23 
27.68 
23.83 
24.41 
25.55 
24.79 
22.00 
22.34 
23.25 
24.84 
25.81 
25.49 


Earnings 

per 
kaded 

and 

emptv 

oar-mile. 


Oentt, 
13.40 
13.62 
13.84 
11.92 
12.21 
12.78 
12.39 
11.00 
11.17 
11.03 
12.42 
1^91 
12.75 


This  showing  is  compared  also  with  the  estimated  average  earnings 
on  all  traffic  of  9.88  mills  per  ton-mile  and  20.68  cents  per  loaded 
car-mile  for  an  average  haul  of  but  238  miles  for  16  of  the  principal 
carriers  which  participate  in  the  transportation  of  petrolemn  and 
its  products  from  the  midcontinent  field  to  these  points.  In  arriv- 
ing at  these  amounts  the  complainant  has  added  25  per  cent  to  the 
figures  for  the  year  ended  December  81,  1917.  In  addition,  it  is 
shown  that  the  tank  cars  in  which  the  oil  is  transported  are  owned 
by  the  consignors,  and  are  returned  empty,  making  the  earnings  per 
loaded  and  empty  car-mile  just  one-half  of  the  earnings  per  loaded 
car-mile,  whereas  the  average  earnings  of  these  carriers  per  loaded 
and  per  empty  car-mile  is  14.98  cents  as  compared  with  20.68  cents 
per  loaded  car-mile.  The  inference  is  that  for  a  haul  about  ihree 
times  as  long,  and  with  100  per  cent  empty  return  movement,  the 
complainant's  oil  traffic  produces  approximately  the  same  loaded  and 
empty  car-mile  earnings  as  the  average  on  all  traffic  which  does  not 
include  100  per  cent  empty  movement.  Countering,  the  defendants  pro- 
duced exhibits  of  average  distances  and  average  rates  to  the  35.5-cent 
and  40.S-cent  groups.  On  an  average  the  40.5-cent  group  is  98  miles 
farther  distant  from  the  midcontinent  field  than  is  the  35.5  cent  group 
and  the  earnings  per  loaded  car-mile  are  the  same,  namely,  25.3 
cents.  Defendants  submit  other  comparisons  but  admit  that  these 
compared  rates  are  to  a  somewhat  higher-rated  territory  than  that 
under  consideration  here.  In  Codington  County  OU  Co  v.  A.^T.dk 
8.  F.  By.  Co.j  58  I.  C.  C,  234,  we  found  that  the  rates  on  petroleum 
and  its  products  from  points  in  the  .midcontinent  field  to  destinations 
in  South  Dakota  had  not  been  shown  to  be  unreasonable,  except  for 
the  period  during  which  the  rates  to  Watertown  from  Oklahoma 
exceeded  the  combination  of  intermediate  rates  over  Pipestone.  The 
distance  from  Oklahoma  to  Watertown  is  771  miles,  and  the  rate, 
prior  to  General  Order  No.  28,  was  44  cents. 
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Petroleum  and  its  products  now  take  to  Eau  Claire,  Chippewa 
Falls,  and  Menomonie,  11  cents  over  the  Chicago  rate.  The  com- 
plainant contends  that  if  any  commodity  traffic  should  take  6  cents 
over  Chicago,  which  is  the  differential  applied  on  traffic  generally 
to  these  poitfts  from  points  of  origin  composing  the  midcontinent 
field,  it  is  the  oil  traffic.  This  same  contention  was  advanced  in  Mid- 
continent  Oil  Rates ^  supra^  wherein  we  stated: 

To  apply  the  differential  to  points  beyond  Chicago  on  oil  traffic  from  the  mid- 
continent  field  would  result  in  unreasonably  low  rates,  and  a  departure  from, 
the  usual  application  of  differentials  is  therefore  Justified. 

In  a  proposed  report  in  this  case  which  was  served  upon  the  parties 
the  examiner  recommended  that  we  find  that  the  rates  assailed  are 
not  shown  to  be  unreasonable,  but  that  the  defendants  by  maintain- 
ing a  lower  rate  to  Durand  than  to  Eau  Claire,  Chippewa  Falls, 
and  Menomonie,  were  subjecting  the  complainant  to  undue  preju- 
dice. As  already  pointed  out,  the  rate  of  40.6  cents  has  been  pub- 
lished to  apply  from  Durand,  but  it  may  be  observed  that  there  is 
no  showing  of  record  that  the  complainant's  competitor  shipped  oil 
from  the  midcontinent  field  to  Durand  at  the  35.5-cent  rate,  or  that 
complainant's  plants  at  Eau  Claire,  Chippewa  Falls,  and  Menomonie 
serve  the  same  territory  as  Durand. 

We  find  that  the  rates  assailed  are  not  shown  to  be  unreasonable 
or  unduly  prejudicial.    The  complaint  will  be  dismissed* 
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No.  10878. 
FKANKUN  C.  COKNELL 

V. 

LEHIGH  VALLEY  KAHJIOAD  COMPANY  AND  DIKECTOK 

GENEKAL. 


Submitted  June  10,  1919,    Decided  February  12,  1920. 


Rates  on  anthracite  coal,  in  carloads,  from  Ooxton,  Pa.,  to  East  Ithaca,  N.  Y., 
found  to  have  been  unduly  prejudiciiU  to  the  extent  that  they  exceeded 
the  rates  contemporaneously  in  effect  to  Ithaca,  N.  Y.    Reparation  awarded. 

E.  H.  Boatwick  and  O.  L.  McC€t8kUl  for  complainant.   . 
R.  W.  Barrett  for  Director  General  and  Lehigh  Valley  Railroad 
Company, 

Report  of  the  Commission. 

Division  8,  Commissioners  Meter,  Hall,  and  Eastman. 

Complainant  conducts  a  retail  coal  business  in  the  city  of  Ithaca, 
N.  Y.,  with  a  coal  yard  adjacent  to  the  tracks  of  the  Lehigh  Valley 
Railroad  at  a  station  designated  East  Ithaca.  His  complaint  filed 
December  27,  1918,  as  amended,  alleges  that  the  rates  on  anthracite 
coal,  in  carloads,  from  Coxton,  Pa.,  to  East  Ithaca  were  and  are, 
as  compared  with  the  rates  to  Ithaca,  unduly  prejudicial  to  him 
and  unreasonably  preferential  of  his  competitors  located  at  Ithaca, 
in  violation  of  section  3  of  the  act  to  regulate  commerce  and  section 
10  of  the  federal  control  act.  Reparation  is  asked  on  shipments 
which  moved  in  the  period  between  January,  1917,  and  March, 
1919,  both  inclusive. 

At  the  hearing  defendants  agreed  to  publish  for  the  future  the 
same  rates  on  anthracite  coal  from  Coxton  to  East  Ithaca  as  to 
Ithaca,  but  specifically  denied  that  the  rates  attacked  have  been 
unlawful  in  the  past  Complainant  is  satisfied  with  this  basis  for 
the  future.  The  case,  therefore,  resolves  itself  into  a  claim  for 
reparation.  Rates  are  hereinafter  stated  in  dollars  and  cents  per 
gross  ton. 

Coxton  is  the  billing  point  for  all  northbound  coal  from  the 
Lehigh,  Schuylkill,  and  Wyoming  regions  of  Pennsylvania,  and  is 
about  12  miles  north  of  Wilkes-Barre,  Pa.,  and  120  miles  southeast 
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of  Ithaca.  The  city  of  Ithaca  for  the  purposes  of  this  case  may  be 
divided  into  two  parts,  viz,  the  valley  and  the  hill,  the  former  com- 
prising the  business  part  of  the  city,  the  older  residential  section, 
and  the  freight  and  passenger  stations  of  the  Lehigh  Valley  and  the 
Delaware,  Lackawanna  &  Western  Bailway«  That  part  of  the  city 
designated  as  the  hill  includes  the  principal  residential  section  and 


re  Duffel 


eimjra 


Montrose 


PENN. 


Tbnkhonnock 


CoKten 
itkM-Dorrc 


Cornell  University  with  its  campus.  Complainant's  coal  yard  and 
the  East  Ithaca  station  are  located  on  the  hill  in  the  vicinity  of 
Cornell  University.  They  are  approximately  500  feet  higher  than, 
and  1.6  miles  from,  the  station  of  the  Lehigh  Valley  in  Ithaca.  All 
of  complainant's  competitors  receive  their  coal  in  the  valley. 

The  Lehigh  Valley  reaches  Ithaca  and  East  Ithaca  by  different 
lines  of  railroad  as  ^own  by  the  above  map. 
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All  coal  from  (Toxton  destined  to  Ithaca  or  East  Ithaca  moves  over 
the  main  line  and  in  the  same  trains  as  far  as  Van  Etten  Junction, 
N.  Y.,  a  point  20  miles  from  Ithaca  and  25  miles  from  East  Ithaca. 
The  branch  reaching  East  Ithaca  is  known  as  the  Elmira,  Cortland 
A  Northern  division,  hereinafter  referred  to  as  the  East  Ithaca 
branch.  The  line  to  Ithaca  also  leaves  the  main  line  at  Van  Etten 
Junction  and  runs  along  Cayuga  lake,  rejoining  the  main  line  at 
Oeneva  Junction,  N.  Y.  This  is  a  part  of  the  Seneca  division,  but  for 
the  purposes  of  this  case  will  be  referred  to  as  the  Ithaca  branch.  All 
of  the  Lehigh  Valley's  through  passenger  trains  between  Buffalo  and 
New  York  operate  over  this  branch.  The  line  which  is  used  for  all 
through  freight,  and  the  one  that  may  properly  be  termed  the  main 
line,  extends  from  Van  Etten  Junction  along  Seneca  lake  to  Greneva, 
N.  Y.  This  line  is  double  tracked  and  is  a  part  of  the  Seneca  division, 
but  will  be  referred  to  herein  as  the  main  line. 

Prior  to  April  1, 1916,  the  rat^s  on  coal  from  Coxton  to  Ithaca  and 
East  Ithaca  were  the  same,  $1.65  on  prepared  sizes  and  $1.50  on 
smaller  sizes.  On  that  date  and  in  conformity  with  our  decision  in 
Rates  far  Transportation  of  Anthracite  Coal^  85  I.  C.  C,  220,  here- 
inafter called  the  Anthracite  Case^  which  prescribed,  among  other 
rates,  maximum  rates  on  coal  from  Lehigh  producing  fields  in  Penn- 
sylvania to  Ithaca,  the  rates  to  Ithaca  were  reduced  to  $1.45  on  pre- 
pared sizes  and  $1.82  on  pea  and  smaller  sizes.  No  change  was  made 
in  the  rates  to  East  Ithaca.  While  the  latter  point  was  not  specifi- 
cally mentioned  in  the  Anthracite  Case^  we  said  that  to  related 
points  the  carriers  would  be  required  to  establish  rates  in  harmony 
with  those  prescribed.  The  table  below  shows  the  rates  to  Ithaca  and 
East  Ithaca  prior  to  April  1,  1916,  and  the  changes  that  have  since 
been  made : 

Rates  an  anthracite  coal. 


From  Cozton,  Pa.— 


Prior  to  April  1,  me 

Prom  Aprfl  1, 1916,  to  April  1, 1918. 
Prom  April  1, 1918,  to  April  4, 1918. 
Prom  April  4, 1918,  to  Jane  K,  191S 
Prom  Juno  »,  1918,  to  July  19, 1919 
Prom  July  19, 1919,  to  pr«ent  date. 


To  Ithaca, 
N.Y. 


Prepared 
sues. 


11.66 
1.45 
1.45 
1.60 
1.90 
1.90 


Pea  and 

smaller 

sixes. 


11.60 
1.32 
1.82 
1.47 
1.80 
1.80 


To  Bast  Ttliaca, 
N.Y. 


Prepared 
sues. 


11.66 
1.65 
L80 
1.80 
2.10 
1.90 


Pea  and 

smaller 

sites. 


11.60 
1.60 
1.66 
1.66 
2.00 
1.80 


The  rates  to  both  Ithaca  and  East  Ithaca  were  increased  15  cents 
per  ton  in  April,  1918,  as  a  result  of  our  decision  in  Tfie  Fifteen  Per 
Cent  Case,  45  I.  C.  C,  303.    They  were  again  advanced  June  25, 

571.  aa 


160  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

1918,  as  a  result  of  General  Order  No.  28  of  the  Director  General  of 
Bailroads.  During  the  period  from  April  1,  1916,  to  January  1, 
1917,  complainant  was  not  interested  in  the  rate  situation,  inasmuch 
as  the  Lehigh  Valley  Coal  Sales  C!ompany  absorbed  the  difference 
in  rates  and  made  complainant  a  delivel^  price  which  was  the 
same  as  that  made  to  his  competitors. 

In  justification  of  the  failure  to  maintain  the  rate  parity  between 
East  Ithaca  and  Ithaca  after  the  effective  date  of  our  order  in  the 
Anthracite  Case^  defendants  rely  principally  on  three  propositions: 
First,  that  the  operating  conditions  on  the  two  branches  are  sub- 
stantially dissimilar ;  second,  that  the  location  of  complainant's  coal 
yard  on  the  hill  is  such  that  he  enjoys  a  monopoly  of  the  hilltop 
trade  and  that  any  difference  in  freight  rates  was  more  than  offset  by 
the  natural  advantage  of  his  location ;  third,  that  during  the  period 
in  question  war  conditions  made  it  possible  for  coal  dealers  to  sell 
at  any  price  all  coal  they  could  secure.  These  points  will  be  con- 
sidered in  order. 

Defendants  state  that  the  Ithaca  branch  is  highly  developed  and 
capable  of  efficient  operation,  and  that  the  track  and  bridges  were 
constructed  and  are  maintained  for  the  heaviest  locomotives.  On 
the  other  hand  they  assert  that  the  East  Ithaca  branch  was  con- 
structed for  light  branch-line  traffic  and  light  locomotives,  and  could 
not  be  brought  up  to  a  high  state  of  efficiency  except  at  large  ex- 
pense. The  tractive  power  of  the  largest  locomotive  that  can  be 
operated  on  the  Ithaca  branch  is  four  times  as  great,  they  say,  as 
that  of  the  largest  locomotive  that  can  be  operated  over  the  East 
Ithaca  branch. 

It  is  admitted  by  defendants  that  larger  territory  and  population 
are  served  by  the  East  Ithaca  branch  than  by  the  Ithaca  branch.  No 
figures  have  been  introduced  to  show  the  relative  density  of  tonnage. 
From  the  record  it  may  fairly  be  inferred  that  the  Ithaca  branch  has 
been  developed  and  maintained  at  a  high  state  of  efficiency  for  the 
purpose  of  enabling  the  Lehigh  Valley  to  operate  its  through 
passenger  trains  over  this  route,  thereby  giving  Ithaca  and  ComeU 
University  the  advantage  of  through  service.  The  controlling  grade 
for  tonnage-rating  purposes  on  the  one  branch  is  substantially  the 
same  as  on  the  other.  The  maximum  on  the  Ithaca  branch  is  about 
16  feet  to  the  mile,  and  on  the  East  Ithaca  branch  about  15  feet. 
The  elevations  of  Van  Etten,  East  Ithaca,  and  Ithaca  are,  respec- 
tively, 1,010  feet,  872  feet,  and  390  feet.  Defendants  also  state  that 
the  cost  of  operation  per  1,000  tons  hauled  1  mile  on  the  East  Ithaca 
branch  is  400  per  cent  of  the  similar  cost  on  the  Seneca  division.  It 
is  not  shown  how  this  conclusion  was  reached  and  the  comparison  is 
of  little  value,  since  the  Seneca  division  includes  the  main  line  over 

57 1.  C.  C. 


OOKNELL  t;.  L.  7.  B.  B.  00.  161 

which  through  freight  trains  are  operated.  No  allocation  is  made 
showing  the  cost  of  handling  traflic  over  the  Ithaca  branch  as  com- 
pared with  the  East  Ithaca  branch. 

Complainant  and  Cornell  University  are  the  only  receivers  of  coal 
at  East  Ithaca.  Coal  and  general  merdiandise  constitute  the  princi- 
pal tonnage  received  there.  Class  rates  on  the  Lehigh  Valley  from 
New  York  and  Wilkes-Barre,  representative  points  of  origin,  and 
commodity  rates  on  lumber,  clay,  iron,  and  steel  articles  from  New 
York,  on  cement  from  the  Ldiigh  district,  and  on  brick  from  Perth 
Amboy,  N.  J.,  were  and  are  the  same  to  East  Ithaca  as  to  Ithaca. 
The  record  discloses  only  a  few  instances  in  which  the  rates  to  East 
Ithaca  are  higher  than  to  Ithaca.  In  view  of  the  fact  that  defend- 
ants have  maintained  a  rate  parity  between  Ithaca  and  East  Ithaca 
on  substantially  all  traffic  from  the  east  except  coal,  it  would  seem 
that  they  have  not  seriously  considered  tiiat  the  cost  of  operation  on 
the  one  line  justified  a  higher  basis  of  rates  than  on  the  other. 

The  second  contention  is  that  the  advantage  of  complainant's 
location  has  offset  any  disadvantage  he  may  have  experienced  in 
rates.  Where  the  transportation  conditions  are  substantially  similar 
we  have  never  held  tiiat  a  carrier  has  the  right  to  discriminate 
against  one  point  in  favor  of  another  because  a  shipper  located  at 
the  former  has  a  natural  advantage  over  his  competitor  located  at 
the  latter.  Defendants,  however,  urge  that  complainant  was  not  in 
actual  competition  with  other  coal  dealers  in  Ithaca  for  the  reason 
that  the  railroad  delivered  his  coal  on  the  hilltop,  whereas  his 
o(Mnpetitors  could  only  reach  that  part  of  the  city  by  hauling  their 
coal  up  a  steep  grade.  The  i  cord  clearly  establishes  the  fact 
that  there  is  active  competition  between  the  complainant  and  the 
other  coal  dealers  in  Ithaca  both  for  the  trade  in  the  vaUey  and  for  the 
trade  on  the  hill.  Complainant  aptly  expressed  the  situation  when 
he  stated  that  coal  dealers,  like  the  milkmen,  were  all  over  the  city. 

Exhibits  were  introduced  showing  the  location  of  complainant's 
customers  on  the  hill  and  in  the  valley.  Similar  exhibits  show 
that  complainant's  competitors  have  a  substantial  part  of  the  hill- 
top trade.  Coal  is  hauled  by  teams  or  trueks  and  the  same  price 
is  made  by  dealers  wherever  the  customer  is  located.  For  sidewalk 
delivery  to  any  part  of  the  city  a  dealer  pays  for  hired  teams  or 
trucks  at  the  rate  of  50  cents  per  ton  and  for  any  further  carriage 
or  stowage  by  manual  labor  there  is  an  additional  payment  of 
25  cents  per  ton.  These  payments  appear  to  be  uniform  with  all 
dealers  and  the  amounts  thereof  are  included  in  the  cost  to  the  con- 
sumer whether  the  services  are  performed  by  hired  teams  or  trucks 
or  by  the  dealer^  own  facilities.  C<Mnplainant  asserts  that  because 
of  ice  and  snow  in  the  winter  season  it  is  more  difficult  and  ex-. 

lOraO*— 20— TOL  67 ^u 


162  INTBBSTATB  OOMMEBCB  COMMISSION  BEPOBTS. 

pensive  for  him  to  haul  coal  down  the  hill  than  it  is  for  his  com- 
petitors to  haul  it  up.  He  admits,  however,  that  in  summer  time  his 
location  is  of  some  advantage,  but  explains  that  the  summer  trade 
is  small  as  compared  with  the  winter  business.  The  record  is 
clear  that  complainant  has  keen  competition  for  the  hilltop  trade  and 
that  his  location  has  given  him  no  monoply  in  that  part  of  the  city. 
We  come  now  to  the  point  that  war  conditions  enabled  com- 
plainant to  dispose  of  all  the  coal  that  he  could  secure  and  at  any 
price,  and  that  he  has  not,  therefore,  been  damaged  by  the  difference 
in  rates.  It  is  conceded  that  during  the  period  in  question  there  was 
a  serious  coal  shortage.  In  November,  1917,  the  Fuel  Administrator 
established  at  Ithaca  maximum  prices  for  the  distribution  of  anthra- 
cite coal.  The  price  originally  fixed  considered  various  elements  of 
cost  and  included  the  freight  rates  and  a  profit  of  25  cents  per  ton. 
Complainant  called  the  attention  of  the  local  fuel  administrator  to 
the  difference  in  rates  after  the  price  of  coal  had  been  fixed  for 
Ithaca.  He  was  then  offered  the  privilege  of  adding  20  cents  per 
ton  to  the  sale  price  fixed  for  Ithaca  in  order  to  offset  the  difference 
in  rates.  Complainant  insists  that  he  was  unable  to  take  advantage 
of  this  offer  as  it  would  have  meant  a  loss  of  good  will  with  a  conse- 
quent serious  loss  of  business  when  normal  conditions  again  obtained. 
The  regulations  of  the  Fuel  Administrator  were  withdrawn  in  Feb- 
ruary, 1919.  During  the  periods  after  that  date  and  prior  to  No- 
vember, 1917,  when  the  Fuel  Administrator  was  not  in  control,  the 
evidence  shows  that  complainant  absorbed  the  difference  in  rates 
in  making  a  price  to  his  customers,  in  order  tliat  he  might  be  in  a 
position  to  offer  coal  on  the  same  basis  as  his  comprtitors.  From 
the  record  as  a  whole  it  is  clear  that  during  the  entire  period  in 
question  complainant  absorbed  the  difference  in  freight  rates  in 
making  a  price  to  his  customers. 

*   '  ■ 

Eastman,  Commissioner: 

The  foregoing  is,  with  some  modifications,  the  statement  of  the 
pertinent  facts  by  the  examiner  who  heard  the  testimony  and  which 
was  served  upon  the  parties  in  the  form  of  a  proposed  report,  con- 
taining his  recommendations  that  the  rates  exncted  for  the  transpor- 
tation of  anthracite  coal,  in  carloads,  from  Coxton  to  East  Ithaca, 
during  the  period  covered  by  the  eomplaint  should  be  held  unduly 
prejudicial  to  the  extent  that  they  exceeded  those  contemporaneously 
in  effect  to  Ithaca,  that  complainant  should  be  found  to  have  been 
damaged,  and  that  reparation  should  be  awarded.  Exceptions  were 
filed  by  defendants. 

Defendants  contend  that  the  operating  conditions  over  the  East 
Ithaca  branch  as  compared  with  those  over  the  Ithaca  branch  justi- 
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fied  the  difference  in  rates.  While  the  evidence  shows  that  the  line 
from  Van  Etten  to  Ithaca  is  better  ballasted,  has  heavier  rails,  and 
in  general  is  better  constructed  than  the  line  from  Van  Etten  to  East 
Ithaca,  it  also  shows  tiiat  a  greater  population  is  served  by  and  a 
heavier  volume  of  coal  moves  over  the  East  Ithaca  branch  than 
over  the  Ithaca  branch  and  that  the  former  branch  has  the  advan- 
tage in  the  matter  of  grades.  It  was  testified  on  bdialf  of  com- 
plainant and  not  disputed  by  defendants  that  in  negotiating  the 
controlling  grade  on  the  Ithaca  branch  it  is  necessary  either  to 
split  the  train  or  to  use  an  additional*  engine.  The  evidence  as 
to  the  comparative  costs  of  transportation  is  somewhat  conflicting 
and  not  conclusive.  In  considering  this  matter  it  is  to  be  observed 
that  up  to  Van  Etten  the  hauls  are  identical  and  that  the  hauls  be- 
yond that  point  are  only  about  19  per  cent  of  the  through  hauls. 

Defendants  contend  that  no  weight  should  be  accorded  the  fact 
that  they  maintained  Ithaca  and  East  Ithaca  upon  the  same  basis 
with  respect  to  class  and  commodity  rates  from  various  points, 
averring  that  these  were  merely  ''paper  rates.''  It  is  in  evidence, 
however,  that  cement,  brick,  structural  iron,  general  merchandise, 
and  other  commodities  were  received  to  some  extent  at  East  Ithaca. 
In  any  event,  we  think  the  record  sufficient  to  sustain  the  con- 
clusion of  the  examiner  without  reference  to  the  fact  that  defendants 
maintained  East  Ithaca  and  Ithaca  on  the  same  basis  in  the  case  of 
other  rates. 

Defendants  argue  that  complainant  had  no  competition  at  Ithaca 
during  the  reparation  period  and  therefore  suffei*ed  no  damage  be- 
cause, first,  during  that  period  any  dealer  could  sell  at  any  price 
every  pound  of  coal  he  could  get  and,  second,  the  location  of  com- 
plainant's place  of  business  at  Ithaca  gave  him  a  natural  advantage 
over  other  coal  dealers  in  respect  of  the  trade  on  the  hill,  and  ir- 
respective of  the  demand  for  coal  during  the  war,  diminished  the 
possibility  of  competition  for  the  sale  of  coal  in  a  large,  portion  of 
the  city  adjacent  to  his  coal  trestle.  The  record  is  clear  that  com- 
plainant could  and  did  sell  all  of  his  available  coal.  The  claim  for 
reparation  is  not  based  upon  any  loss  of  business,  but  rather  upon 
the  alleged  fact  that  because  of  the  difference  in  the  freight  rate 
complainant  was  forced  to  shrink  his  profits  by  the  amount  thereof. 
Complainant's  positive  testimony  is  that  during  the  reparation 
period  he  did  not  charge  any  higher  price  than  his  competitors,  and 
that  he  could  not  have  charged  a  higher  price  without  serious  loss  of 
prestige  and  future  business,  and  there  is  no  evidence  to  the  con- 
trary. While  there  was  no  competition  for  present  business,  there 
was  competition  for  future  trade.    This  future  business  and  good 

will  of  his  customers  was  a  thing  of  value  to  complainant  and  must 
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be  recognized  as  a  justification  for  meeting  the  prices  of  his  com- 
petitors. 

There  is  no  merit  in  defendants'  contention  that  the  natural  ad- 
vantage of  complainant's  location  offset  any  disadvantage  in  the 
freight  rate.  If  there  is  any  substantial  natural  advantage  to  com- 
plainant in  his  location  on  the  hilltop  that  is  his  and  can  not  be 
taken  away  from  him.  Furthermore,  the  evidence  shows  that  it  did 
not  give  complainant  a  monopoly  of  the  hilltop  trade  or  enable  him 
to  increase  his  prices  above  those  of  his  competitors. 

Upon  consideration  of  the  whole  record  we  adopt  the  foregoing 
statement  of  the  examiner,  as  modified,  and  make  it  a  part  of  this 
report.  We  are  of  opinion  and  find  that  the  rates  on  anthracite  coal, 
in  carloads,  from  Coxton,  Pa.,  to  East  Ithaca,  N.  Y.,  during  the 
period  in  which  the  shipments  covered  by  complainant's  claim  for 
reparation  moved,  were  unduly  prejudicial  to  complainant  to  the  un- 
due preference  of  his  competitors  at  Ithaca,  to  the  extent  that  they 
exceeded  the  rates  contemporaneously  in  effect  on  anthracite  coal, 
in  carloads,  from  Coxton  to  Ithaca,  N.  Y.;  that  complainant  made 
shipments  as  described  and  paid  and  bore  the  charges  thereon  at 
the  rates  herein  found  unduly  prejudicial;  that  he  has  been  dam- 
aged to  the  extent  that  the  rates  exacted  thereon  exceeded  the  rates 
contemporaneously  in  effect  to  Ithaca;  and  that  he  is  entitled  to 
reparation,  with  interest.  The  exact  amount  of  reparation  can  not 
be  determined  upon  this  record.  Complainant  should  prepare  a 
statement  showing  the  details  of  the  shipments  in  accordance  with 
rule  V  of  the  Rules  of  Practice,  which  statement  should  be  sub- 
mitted to  the  defendants  for  verification.  Upon  receipt  of  a  state- 
ment so  prepared  and  verified  we  will  consider  the  entry  of  an 
order  awarding  reparation. 

Hall,  Commissioner^  dissenting  in  part : 

In  my  opinion  rate  disparity  is  not  shown  to  have  been  the  proxi- 
mate cause  of  any  injury  suffered  by  complainant.  He  has  failed 
to  establish  the  fact  of  his  injury  and  the  amount  of  resulting  damage 
with  the  degree  of  particularity  and  certainty  which  would  be  re- 
quired in  a  court  to  support  a  verdict  for  damages.  This  I  under- 
stand to  be  requisite  in  cases  of  this  nature. 
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No.  10799. 
LOWRY  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  MICHIGAN  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Submitted  January  It,  1920.    Decided  February  17,  1920. 


Allegation  that  charges  on  a  carload  of  yellow-pine  lumber  from  Silsbee,  Tex., 
to  Nashville,  Mich.,  were  unreasonable  because  assessed  on  an  excessive 
weight  not  sustained.    Complaint  dismissed. 

O.  n.  Lovyry  for  complainant. 
James  M.  C honey  for  defendants. 

Report  op  the  Commission. 

Division  3,  Commissioners  Hall,  Attchison,  and  Eastman. 
By  Division  8 : 

A  proposed  report  prepared  by  the  examiner  who  heard  the  case 
was  served  upon  the  parties.    No  exceptions  were  filed. 

The  complainant,  formerly  the  Beekman  Lumber  Company,  is  a 
corporation  engaged  in  the  lumber  business  at  Kansas  City,  Mo. 
It  alleges  that  unreasonable  charges  were  collected  because  of  an 
excessive  weight  applied  by  defendants  on  a  carload  of  lumber 
shipped  February  23,  1918,  from  Silsbee,  Tex.,  to  Cairo,  111.,  and 
reconsigned  to  Nashville,  Mich.,  and  prays  reparation. 

The  shipment  consisted  of  21,529  feet  of  yellow-pine  lumber. 
Charges  were  collected  at  destination  based  on  a  weight  of  60,300 
pounds,  the  weight  registered  at  point  of  origin  by  the  track  scales 
of  the  Gulf,  Colorado  &  Santa  Fe  Railway,  the  initial  carrier.  Com- 
plainant asserts  that  the  lumber  was  air  dried  and  contends  that  the 
charges  should  have  been  based  on  an  estimated  weight  of  54^000 
pounds,  arrived  at  by  using  an  estimated  weight  of  2,500  pounds  per 
1,000  feet  prescribed  for  dry  lumber  of  the  kind  in  question  in  a 
table  used  by  lumber  manufacturers  and  dealers.  Complainant 
never  saw  the  lumber,  which  was  bought  and  sold  by  correspondence, 
and  complainant's  information  as  to  its  condition  was  obtained  from, 
the  shipper.  No  one  with  personal  knowledge  of  the  condition  of 
the  lumber  appeared  at  the  hearing. 

Defendants  introduced  in  evidence  a  certified  copy  of  the  Gulf, 
Colorado  &  Santa  Fe  scale  ticket  bearing  the  signature  of  the  weigh- 
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master  which  shows  that  the  car  was  weighed  and  check  weighed, 
uncoupled,  at  Silsbee  with  the  following  result :  gross  97,000  pounds, 
tare  36,700  pounds,  net  60,300  pounds.  The  scales  at  Silsbee  are 
automatic  and  a  considerable  amount  of  lumber  is  weighed  at  that 
point;  one  person  does  the  weighing  under  the  supervision  of  another. 
Defendants  contend  that  the  chance  for  a  mistake  is  remote.  They 
assert  that  estimated  weights  are  used  only  when  actual  weight  is  not 
obtained;  and  that  estimated  weights  are  unreliable  because  of  the 
fluctuation  in  the  weight  of  lumber  during  the  seasoning  period. 
Nolle  V.  D.  &  T.  S.  L.  R.  R.  Co.,  20  I.  C.  C,  60. 

Upon  the  record  we  find  that  the  weight  applied  was  not  excessiye 
and  that  the  charges  computed  thereon  were  not  unreasonable.  The 
complaint  will  be  dismissed, 
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No.  10639.* 
SAGINAW  A  MANISTEE  LUMBER  COMPANY 

V. 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY 

AND  DIRECTOR  GENERAL. 


Suhmitted  December  8,  1919.    Decided  February  i7,  1920. 


Hates  on  locomotive  and  tender,  dead,  on  their  own  wheels,  from  Bellemont, 
Ariz.,  to  Los  Angeles,  Calif.,  and  from  I^s  Angeles  to  Williams,  Ariz., 
found  to  have  been  and  to  be  unreasonable.    Reparation  awarded. 

E.  n.  B.  Avery  and  R.  A,  Nicker  son  for  complainant. 
E.  W.  Camp  for  Director  Greneral. 

Refobt  of  the  Commission. 

Division  3,  Commissioners  Haix,  Aitchison,  and  Eastman. 

By  Division  8: 

A  proposed  report  prepared  by  the  examiner  who  heard  the  case 
was  served  upon  the  parties.    No  exceptions  thereto  were  filed. 

Complainant  is  a  corporation  engaged  in  the  lumber  business  at 
Williams,  Ariz.  By  complaints  filed  May  12  and  August  11,  1919, 
it  alleges  that  the  rates  charged  on  a  locomotive  and  tender,  dead, 
on  their  own  wheels,  shipped  from  Bellemont,  Ariz.,  to  Los  Angeles, 
Calif.,  and  from  there  back  to  Williams,  were  unreasonable.  Repa- 
i*ation  and  the  establishment  of  reasonable  rates  for  the  future  are 
asked. 

On  February  8,  1919,  the  locomotive  with  its  tender  was  shipped 
from  Bellemont  to  Los  Angeles,  a  distance  of  582  miles,  for  repairs. 
The  repairs  were  completed,  and  on  July  2,  1919,  it  was  reshipped  to 
the  complainant  at  Williams,  an  intermediate  point  22  miles  from 
Bellemont.  Both  to  and  from  Los  Angeles  the  locomotive  and  ten- 
der moved  in  defendant  carrier's  train  as  dead  freight.  Total 
charges  in  the  sum  of  $1,599.64,  plus  war  taxes  of  $47.99,  were  col- 
lected, based  on  the  class  E  rates  of  56.5  cents  per  100  pounds  and 
a  weight  of  144,520  pounds  from  Bellemont  to  Los  Angeles  and  54 
cents  per  100  pounds  and  weight  of  145,000  pounds  from  Los  Angeles 
to  Williams.  Complainant  provided  an  attendant,  who  paid  the 
regular  passenger  fare  both  ways. 

Previous  to  the  general  increase  in  rates  on  June  25,  1918,  under 
General  Order  No.  28  of  the  Director  General  of  Railroads,  the  class 


^Thls  report  also  embraces  Nu.  10688  (Sub-No.  1).  Same  v.  Same. 
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E  rate  from  Bellemont  to  Los  Angeles  was  45  cents.  Complainant 
does  not  attack  the  increase  in  rates,  but  for  convenience  offered  in 
evidence  an  exhibit  showing  a  comparison  of  this  rate  of  45  cents 
with  class  and  commodity  rates  contemporaneously  in  effect  on  loco- 
motives, dead,  on  their  own  wheels,  from  and  to  various  points  in 
western  classification  territory. 

Based  on  the  %ures  in  this  exhibit  the  diarge  for  hauling  a  loco- 
motive weighing  144,000  pounds  would  have  averaged  42.17  cents  per 
mile  under  the  commodity  rates  from  and  to  the  points  shown 
therein,  and  complainant  contends  that  the  charges  collected  for  the 
movement  in  question  should  not  have  exceeded  what  would  have 
accrued  at  that  figure,  plus  the  increase  provided  by  Gteneral  Order 
No.  28. 

On  behalf  of  defendants  it  is  pointed  out  that  class  E  is  the  lowest 
rating  in  western  classification,  and  that  this  rating  likewise  applies 
on  asphalt  street  paving  contractors'  outfits,  locomotive  derricks,  and 
on  steam  shovels,  on  their  own  wheels.  It  is  urged  that  there  is  lit- 
tle probability  of  another  movement  of  this  kind  from  and  to  these 
points,  and  that  there  is  therefore  no  justification  for  the  establish- 
ment of  a  commodity  rate.  While  admitting  that  carriers  have  gen- 
eraUy  established  commodity  rates  on  locomotives,  defendants  urge 
that  it  was  a  mistake  to  do  so  as  there  were  only  one  or  two  move- 
ments under  the  commodity  rates,  and  the  principal  justification  for 
the  establishment  of  commodity  rates,  that  of  a  regular  volume  of 
traffic,  was  lacking.  Defendants  further  urge  that  locomotives  are 
undesirable  freight  as  they  are  excessively  heavy  on  their  drivers, 
making  it  difficult  to  control  their  brakes  while  in  trains,  and  further 
that  while  the  shipments  moved  over  lines  of  considerable  through 
tonnage  density  there  is  little  traffic  between  the  points  of  origin  and 
destination  and  the  route  is  over  heavy  grades  and  long  stretches  of 
desert 

Defendants'  witness  testified  that  under  the  American  Railway 
Association  Kules  one  member  of  that  association  would  pay  for  the 
movement  of  an  engine,  under  its  own  steam,  over  the  tracks  of 
another  member  of  that  association  $1  per  mile,  and  in  addition 
thereto  the  wages  of  a  pUot  over  the  home  road  and  the  cost  of  fuel 
and  supplies  used  by  the  locomotive  en  route.  He  stated  that  the 
charges  for  such  a  movement  for  a  distance  equal  to  that  from  Belle- 
mont to  Los  Angeles  would  amount  to  approximately  $977.05,  and 
compares  this  with  the  charge  of  $816.54  collected  for  the  movement 
3f  complainant's  locomotive  from  Bellemont  to  Los  Angeles.  The 
rule  referred  to,  however,  apparently  covers  the  charges  for  the  de- 
tour of  trains  by  one  carrier  over  the  lines  of  another  carrier. 
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In  Transportation  of  Locomotives  and  Tenders^  21  I.  C.  C,  103, 
wherein  we  had  under  consideration  the  proposal  of  carriers  in 
southern  classification  territory  to  substitute  the  sixth-class  rates  on 
locomotives,  live  or  dead,  on  their  own  wheels,  for  the  then  existing 
distance  rates,  we  held  that  locomotives  on  their  own  wheels  were 
somewhat  in  the  nature  of  an  anomalous  commodity  particularly  sus- 
ceptible to  individual  treatment  and  should  not  be  subjected  to  dass 
rates.  In  that  case  we  condenmed  the  application  of  a  distance  basis, 
such  as  is  here  urged  by  complainant,  on  the  ground  that  such  a  basis 
of  rates  disregarded  weight  and  was  therefore  unfair  to  the  carriei*s 
and  discriminatory  as  between  shippers.  We  likewise  condemned  the 
application  of  the  proposed  sixth-class  rates  on  this  traffic  in  southern 
classification  territory  and  established  for  locomotives  and  for  loco- 
motives and  tenders,  dead,  on  their  own  wheels,  a  distance  scale  of 
rates  based  upon  mills  per  ton-mile.  The  record  in  the  instant  case 
affords  no  basis  for  fixing  such  a  distance  scale  for  application  to  loco- 
motives from  and  to  the  points  in  question. 

An  examination  of  the  commodity  rates  on  locomotives,  dead,  on 
their  own  wheels,  shown  in  complainant^s  exhibit,  discloses  that  sev- 
eral of  these  rates  are  slightly  higher  than  50  per  cent  of  the  contem- 
poraneous class  E  rates.  These  commodity  rates,  however,  average 
somewhat  less  than  50  per  cent  of  the  class  E  rates  from  and  to  the 
same  points.  In  Algoma  Lvmber  Co.  v.  8.  P.  Co,^  51  I.  C.C.,  529, 
we  found  that  the  class  E  rate  of  82  cents  charged  for  the  transpor- 
tation of  a  locomotive,  dead,  on  its  own  wheels,  from  Klamath  Falls, 
Oreg.,  to  Dunsmuir,  Calif.,  a  distance  of  112  miles,  was  unreasonable 
to  the  extent  that  it  exceeded  17  cents,  it  being  there  shown  that  com- 
modity rates  established  by  defendant  on  this  traffic  in  California  and 
Arizona  averaged  slightly  in  excess  of  50  per  cent  of  the  class  E  rates 
in  effect  from  and  to  the  same  points.  At  rates  of  80  cents  from  Belle- 
mont  to  Los  Angeles  and  29  cents  from  Los  Angeles  to  Williams,  the 
shipments  in  question  would  have  yielded  approximately  11  mills 
per  ton-mile,  based  on  the  gross  weight 

We  find  that  the  rates  charged  were,  are,  and  for  the  future  will  be, 
unreasonable  to  the  extent  that  they  exceeded,  exceed,  or  may  exceed,  30 
cents  per  100  pounds  from  Bellemont  to  Los  Angeles  and  29  cents  per 
100  pounds  from  Los  Angeles  to  Williams ;  that  complainant  made  the 
shipments  as  described  and  paid  and  bore  the  charges  thereon;  that 
it  has  been  damaged  to  the  extent  of  the  difference  between  the 
charges  collected  and  those  that  would  have  accrued  on  the  basis 
herein  found  reasonable,  and  that  it  is  entitled  to  reparation  in  the 
sum  of  $745.48,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10475. 

•    RATH  PACKING  COMPANY 

v. 

DIRECTOR  GENERAL,  ILLINOIS  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Sitbmitted  July  5,  1919.     Decided  February  19,  19t0. 


Rates  charged  for  the  transportation  of  fresh  meats  and  packing-house  products  from 
Waterloo,  Iowa,  to  Macomb  and  Gralesburg,  111.,  not  found  unreasonable.  Com- 
plaint dismissed. 

Walter  E.  McCornacTc  for  complainant. 

A,  P.  Humburg,  J.  N.  Davis,  and  Kenneth  F,  Burgess  for  defend- 
ants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

By  complaint  seasonably  filed  the  complainant,  a  corporation 
engaged  in  the  meat-packing  business  at  Waterloo,  Iowa,  alleges  that 
the  rates  charged  on  52  mixed  carloads  of  fresh  meats  and  paddng- 
honse  products,  hereinafter  referred  to  as  meats  and  products,  respec- 
tively, shipped  between  April  10,  1918,  and  January  18,  1919,  from 
Waterloo  to  Macomb  and  Galesburg,  HI.,  were  unreasonable  in  viola- 
tion  of  section  1  of  the  act  to  regulate  commerce  and  section  10  of  the 
federal  control  act,  to  the  extent  that  they  exceeded  rates  of  16  cents 
prior  to  June  25,  1918,  and  20  cents  thereafter,  contemporaneously  in 
effect  on  meats  and  products  to  Chicago,  lU.  Reparation  only  is 
asked.  The  rate  of  20  cents  was  established  to  Macomb  and  Gales- 
burg on  January  20,  1919,  subsequent  to  the  movement,  and  is  at 
present  in  effect.     Rates  will  be  stated  in  cents  per  100  pounds. 

Each  shipment  was  billed  to  Macomb,  the  farther  distant  point, 
and  was  stopped  at  Galesburg  for  partial  unloading.  For  this  a 
charge  of  S7.50  was  collected  and  is  not  attacked.  The  movement 
was  over  the  following  routes: 


Illinois  Central  to  Dubagae.  Iowa,  Chicaco,  Burliiifton  &  Qaiiu^  b«yond 

Chicaf!o.  Rock  Island  &  Pacinc  to  Rock  Island ,  HI. .  rhicago,  Burl Injirton  A  Quincy 

beyond 

Chicacro,  Rook  Island  &  Pacific  to  Borlin^on,  Iowa,  Chicago,  Burlington  A  Quinoy 

btyond 


*     Distaneeto— 

Galesburg. 

Macomb. 

Jfiles. 
236.4 

Mile*. 
276.2 

184.3 

234.1 

193.3 

333 
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A  third-class  rate  of  34  cents  on  meats  and  a  commodity  rate  of 
18.5  cents  on  products  were  applicable  prior  to  June  25,  1918,  and 
rates  of  42.5  cents  and  23  cents,  respectively,  thereafter,  but  under 
alternative  provisions  of  the  applicable  mixed-carload  rule,  which  is 
not  attacked,  minimum  charges  on  many  shipments  were  based  on 
the  meat  rates  while  on  some  shipments  charges  at  less-than-carload 
rates  made  lower  and  were  al^essed  under  proper  tariff  authority. 

By  way  of  comparison  complainant  cited  numerous  rates  of  which 
the  following  are  representative: 


Points  of  origin  and  destination. 


Prom  Waterloo  to— 

Qalesburg,  111 

Peoria,  in 

Chicago.  Ill 

St.  Louis.  Mo 

Kansas  City,  Mo.... 
To  OaMburg  from— 

Cedar  Rapids,  Iowa 

Ottnmwa,  Iowa 

Des  Moinea,  Iowa... 

Mason  City,  Iowa... 

St.  Paul.  Minn 

Sioux  Falls,  8.  Dak. 

Sioux  City,  Iowa... 

South  Omaha,  Nebr 

Chicago,  III 

St.  Louis,  Mo 


Kate  before  June     Rate  on  and  after 


25,] 

1918. 

June  25, 1018. 

MUes. 

Meats. 

Products. 

Meats. 

Products. 

Cents. 

Cents. 

Cents. 

Centt. 

1S2 

31 

ia.5 

M2.5 

^23 

221 

20 

16 

»25 

20 

272 

16 

16 

20 

20 

371 

20 

19.5 

25 

24.5 

325 

1&.5 

18.5 

23 

28 

130 

13.5 

13.5 

17 

17 

117 

12 

12 

15 

15 

200 

18.6 

15 

23 

19 

272 

18 

16 

22.5 

20 

300 

20 

20 

25 

35 

446 

22.5 

22.5 

28 

28 

401 

21.5 

21.5 

27 

27 

333 

1&5 

18w5 

23 

23 

163 

17.8 

12.6 

21.5 

10 

208 

17.3 

15.8 

21.5 

20 

1  R«hMad  to  20  cents  Jan.  20, 1910. 

In  its  comparisons  complainant  has  used  short-line  distances  in 
many  instances,  substantially  less  than  the  average  distances  via  all 
routes.  Complainant  admits  that  the  competition  it  encounters  at 
Macomb  is  hot  so  active  as  at  Galesburg,  where  its  branch  house  is 
located,  and  where  its  competitors  received  shipments  from  Ottumwa, 
Omaha,  Chicago,  and  other  points  of  origin.  It  appears  that  the 
only  shipments  to  Macomb  were  made  from  Waterloo  and  Chicago. 

The  following  table  is  a  comparison  of  the  rates  charged  and  the 
rates  to  the  basis  of  which  reparation  is  sought: 


Ftom  Waterloo— 


To  Qalesborf : 

Rates  chained 

Rates  to  basis  of  which  reparation  is 

sought 

To  Macomb: 

Rates  charged 

Rates  to  basis  of  which  reparation  is 
sought. 


Miles, 
aver- 
age. 


^ 


240 


Rate  before  June  25, 1918. 


Meats 


Cents. 
34 

16 

34 

16 


Ton- 
mile 
earn- 
ings. 


C^ntM. 
3 

L4 

2.8 

L3 


Prod- 
ucts. 


CenU. 
18.5 

16 

18w5 

16 


Ton- 
mile 
earn- 
ings. 


Cents. 
L6 

L4 

L5 

1.3 


Rate  Jane  25, 1918,  to  Jan. 
1, 1919. 


Meats. 


CeiUs. 
42.5 

20 

42.5 

20 


Ton- 
mile 
earn- 
ings. 


Cents. 
3.7 

1.7 

3.5 

1.6 


Prod- 
ucts. 


Cents. 
23 

20 

23 

20 


Tod* 

mile 


ings. 


Centt. 
2 

L7 

1.9 

1.6 
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Prior  to  June  25,  1918,  the  mininiuTn  charges  to  (ralesburg, 
based  on  20,000  pounds  at  the  meat  rate,  were  $68  per  car  from  Water- 
loo, as  compared  with  $27  from  Cedar  Rapids,  $24  from  Ottumwa, 
$37  from  Des  Moines,  and  $36  from  Mason  City.  The  third  and  fifth 
class  rates  from  Waterloo  to  Galesburg  since  June  25,  1918,  are  42.5 
cents  and  25  cents,  respectively.  Complainant  referred  to  numerous 
rates  as  tending  to  show  that  meats  usually  move  at  commodity  rates 
which  are  about  50  per  cent  of  third  class,  and  products  at  com- 
modity rates  about  80  per  cent  of  fifth  class.  It  also  cited  third  and 
fifth  class  rates,  and  commodity  rates  on  bones,  cereal  beverages, 
common  brick,  green  salted  hides,  iron  or  steel  scrap,  scrap  paper,  and 
railway  material  from  Waterloo  to  Galesbiurg,  which  were  lie  same 
as  those  in  effect  to  Chicago. 

Defendants  pointed  out  that  for  an  average  two-line  haul  of  240 
miles  to  Macomb  the  car-mile  earnings  based  on  20,000  pounds  at 
the  rates  of  16- cents  and  20  cents,  asked,  are  13.33  cents  and  16.67 
cents,  while  those  of  the  Chicago,  BurUngton  &  Quincy  on  all  freight 
for  the  year  ended  June  30,  1916,  for  an  average  distance  of  288 
miles,  were  16.8  cents.  They  refer  to  car-mile  earnings  on  meats 
of  17.13  cents  and  21.29  cents  for  the  one-line  haul  from  Chicago  to 
Macomb,  202  miles,  at  rates  of  17.3  cents  and  21.5  cents;  but  the 
earnings  on  products  from  Chicago  to  Galesbiu^  are  less  than  the 
earnings  from  Waterloo  to  Galesbiu^.  Defendants  contend  generally 
that  the  rates  asked  are  unduly  low  and  that  if  reparation  is  awarded 
it  should  be  on  the  same  basis  on  shipments  prior  to  June  25,  1918, 
as  on  subsequent  shipments.  They  also  contend  that  a  reasonable 
rate  on  meats  must  necessarily  be  higher  than  on  products.  They 
rely  on  our  decision  in  Decker  dk  Sons  v.  C,  M.  dk  St.  P.  Ry.  Co.,  30 
I.  C.  C,  547,  548,  and  point  out  that  these  commodities  are  classified 
differently;  that  commodity  rates  based  on  percentages  of  class  rates 
differ;  that  different  rates  on  the  two  conmiodities  apply  from  Chi- 
cago, Des  Moines,  Mason  City,  and  St.  Louis;  and  that  different 
rates  were  asked  by  the  present  complainant  in  Raih  Packing  Co.  v. 
/.  C.  R.  R.  Co.,  56  I.  C.  C,  303. 

In  that  case  we  found  the  rate  of  29.5  cents  on  meats  from 
Waterioo  to  St.  Paul,  Minn.,  not  unreasonable.  This  rate  yielded 
ton-mile  earnings  of  2.9  cents  for  a  haul  of  202  miles.  A  rate  of  23 
cents  on  packing-house  products,  yielding  2.14  cents  per  ton-mile, 
was  found  unreasonable  to  the  extent  that  it  exceeded  Uie  fifth-class 
rate  for  the  reasons  stated  in  our  report.  As  shown  above  the  rates 
found  not  to  have  been  imreasonable  yielded  ton-mile  earnings  con- 
siderably higher  t^an  the  rates  to  the  basis  of  which  reparation  is 
sought  in  this  case.  The  rates  cited  by  complainant  show  a  wide 
variation,  but  there  is  no  allegation  of  unjust  discrimination  or  undue 
prejudice  and  no  evidence  of  injury  or  damage  resulting  therefrom. 
Upon  this  record  we  find  that  the  rates  assailed  were  not  unreason- 
able.   An  order  will  be  entered  dismissing  the  complaint. 
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No.  9007. 
MATTHIESSEN  &  HEGELER  ZINC  COMPANY 

V. 

CHICAGO,  BURLINGTON  &  QUINCY  RAILROAD 

COMPANY  ET  AL. 


Submitted  January  15,  1919.    Decided  February  28,  1920. 


Rates  on  interstate  traffid  to  and  from  complainant's  plant  at  La  Salle,  IlL, 
found  to  have  been  unreasonable  and  unduly  prejudicial  to  the  complainant 
during  periods  between  May  1,  1914,  and  March  0,  1915,  when  the  charges 
of  the  La  Salle  &  Bureau  County  Railroad  were  collected  in  addition  to 
the  rates  to  and  from  La  Salle.   Reparation  awarded. 

Luther  M.  Walter^  John  S.  Burchmore^  and  Nuel  D.  Belnap  for 
complainant. 

L.  C.  MaJhoney^  Kenneth  F.  Burgess^  and  W.  G.  Wagner  for  Chi- 
oago,  Burlington  &  Quincy  Railroad  Company;  /.  H.  Cherry ^  A.  P. 
Hfsmbtirgy  F.  C.  Furry ^  and  E.  A.  Smith  for  Illinois  Central  Rail- 
road Company;  M.  A.  Patterson  and  F.  K.  Crosby  for  Chicago,  Rock 
Island  &  Pacific  Railway  Company  and  its  receiver;  and  /.  B.  Mc- 
Caffrey for  La  Salle  &  Bureau  County  Railroad  Company. 

Report  or  '-*^'*^^»«*^S8ion. 

Division  8,  Commis:     .    ,    ^  vas  ^^  all,  and  Eastman. 
Clabk,  CoTwmiseioner: 

A  report  in  this  case,  proposed  by  the  examiner,  was  served  upon 
the  parties.    No  exceptions  were  filed. 

The  complainant,  a  corporation,  engaged  in  the  manufacture  of 
spelter,  sheet  zinc,  and  sulphuric  acid  at  La  Salle,  111.,  alleges,  by 
complaint  filed  June  30,  1916,  that  the  rates  on  interstate  traffic  to 
and  from  its  plant  were  unreasonable  and  unduly  prejudicial  during 
certain  periods  between  May  1,  1914,  and  March  6,  1915,  when  the 
La  Salle  &  Bureau  County  Railroad's  switching  charge  of  15  cents 
per  ton  was  added  to  the  line-haul  rates  to  and  from  La  Salle.  It 
asks  reparation  based  upon  claims  which  were  filed  within  the 
statutory  period. 

Prior  to  May  1, 1914,  the  connecting  carriers  absorbed  the  La  Salle 
&  Bureau  County's  charge  of  15  cents  per  net  ton  out  of  the  through 
rates  to  and  from  La  Salle.    The  charge  was  applied  on  all  freight 
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in  carload  lots  of  20,000  pounds  or  over,  including  trap  cars,  switched 
to  and  from  the  public  team  tracks  and  private  sidings  and  spurs  of 
the  zinc  plant  and  other  industries  served;  and  had  been  in  effect 
since  March  16,  1907,  unchanged  except  as  to  minimum  weights  and 
maximum  charges  for  trap  cars.  On  May  1,  1914,  following  the 
Industrial  Railways  Case^  29  I.  C.  C,  212,  the  absorptions  were 
canceled  by  the  Chicago,  Burlington  &  Quincy  and  the  Illinois 
Central  railroad  companies;  May  2,  1914,  by  the  Chicago  &  North 
Western  Railway ;  and  on  May  6,  1914,  by  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company.  Following  the  second  report  in  the 
Industrial  Railways  Case^  82  I.  C.  C,  129,  decided  November  2,  1914, 
the  absorptions  were  restored  by  the  line-haul  carriers,  respec- 
tively, on  February  .8,  March  6,  January  25,  and  February  15,  1915, 
and  are  still  in  effect.  The  former  and  present  absorptions  have  been 
subject  to  varying  provisions  as  to  the  minimum  line-haul  revenue 
per  car. 

Complainant's  application  for  the  suspension  of  the  tariffs  which 
canceled  the  absorptions  was  denied,  although  similar  tariffs,  affect- 
ing many  industrial  railroads  in  central  freight  and  trunk  line  asso- 
ciation territories,  were  suspended  and  later  were  ordered  canceled 
on  or  before  July  15,  1915,  in  the  Second  Industrial  Railways  Case^ 
84  I.  C.  C,  696.  The  defendants  state  that  the  restoration  of  the 
absorptions  in  question  was  made  in  order  to  place  the  industries 
served  by  the  La  Salle  &  Bureau  County  on  a  parity  with  industries 
served  by  other  common-carrier  industrial  lines,  the  absorption  of 
whose  charges  had  been  continued  by  the  orders  of  suspension.  Three 
defendants  admit  that  the  rates  increased  by  the  failure  to  absorb 
the  La  Salle  &  Bureau  County's  charge  were  unreasonable  to  that 

extent.  hBsld  or 

The  La  Salle  &  Bureau  County ^^  co-'^^  itself  out  as  a  common 
carrier  of  freight  and  has  been  treated  as  such  by  its  connections,  by 
the  state  commission,  and  by  us.  La  Salle  cfe  Bureau  Go.  R,  R.  Co. 
V.  C.  cfe  N.  W.  Ry.  Co.^  13  I.  C.  C,  610.  Since  its  incorporation  as  a 
common  carrier  in  1890  its  capital  stock  has  been  owned  by  the  stock- 
holders of  the  complainant,  hereinafter  called  the  zinc  company.  The 
directorates  of  the  railroad  and  the  zinc  company  have  been  common, 
and  the  secretaries  of  the  latter  have  been  presidents  of  the  former. 

The  railroad  owns  two  locomotives;  also  6.64  miles  of  main  line 
and  1.02  miles  of  side  tracks  beyond  the  property  line  of  the  zinc 
company's  plant.  It  leases  from  the  zinc  company  and  maintains 
about  8  miles  of  main  line  and  sidings  with  a  depot  and  other  build- 
ings in  La  Salle,  all  of  which  are  necessary  for  its  main  line  and 
public  switching  operations  and  none  of  which  are  devoted  to  the 
private  use  of  the  lessor.  The  zinc  company  owns  a  mile  of  standard- 
gauge  spurs  which  are  not  leased  to  but  are  used  by  the  railroad  in 

57Laa 


BiATTHIBSSBK  A  HBOELBB  ZINO  CO.  V.  O.,  B.  A  Q.  R.  R.  GO.     176 

spotting  and  placing  cars  for  loading  and  unloading  within  the 
plant;  and  the  zinc  company  also  owns  and  operates,  as  a  facility 
of  the  plant,  a  narrow-gauge  railroad  with  some  4  miles  of  intricate 
tracks  and  600  cars.  The  La  Salle  &  Bureau  County  also  serves 
several  independent  industries  at  La  Salle  and  grain  elevators  at 
Midway  and  Farrell,  all  of  which  have  industrial  or  private  sidings; 
and  it  maintains  three  public  team  tracks,  one  of  which  is  on  the 
leased  line  in  La  Salle.  The  haul  from  La  Salle  to  the  junction  with 
the  Illinois  Central  Bailroad  at  Midway  is  2.5  miles;  with  the  Chi- 
cago, Burlington  &  Quincy  Bailroad  at  Hegeler  and  the  Chicago  & 
North  Western  Bailway  at  La  Salle  Junction,  7  miles.  Traffic  to 
and  from  the  Chicago,  Bock  Island  &  Pacific  Bailway  is  handled  by 
the  Illinois  Central  as  an  intermediate  carrier  between  their  junction 
and  Midway.  The  La  Salle  &  Bureau  County  performs  some  inter- 
mediate switching  between  the  Illinois  Central  Bailroad  and  the 
Chicago  &  North  Western  Bailway.  The  traffic  handled  by  it  to 
and  from  industry  or  team  tracks  for  the  public,  other  than  the  zinc 
company,  is  estimated  at  from  5  to  10  per  cent  of  the  total. 

The  zinc  company's  inbound  shipments  consisted  of  zinc  ore  from 
the  Joplin,  Mo.,  and  the  Platteville,  Wis.,  districts,  coal  screenings, 
lumber,  sheet  iron,  sheet  steel,  saltpeter,  and  other  commodities;  out- 
bound, spelter,  sheet  zinc,  sulphuric  acid,  and  other  commodities  to 
the  eastern  brass  mills  and  foundries,  to  Gary,  Ind.,  Cleveland,  Ohio, 
Philadelphia,  Pa.,  New  York,  N.  Y.,  Boston,  Mass.,  and  other  points. 

For  many  years,  with  the  exception  of  the  periods  mentioned,  the 
La  Salle  rates  included  the  placement  and  spotting  of  cars  on  the 
industrial  tracks  served  by  the  La  Salle  &  Bureau  County ;  and  the 
connecting  lines  have  continuously  applied  the  line-haul  rates  to 
other  industries  located  in  La  Salle  on  the  Illinois  Central  Bailroad 
by  absorbing  the  latter  carrier's  switching  and  spotting  charges. 

The  complainant  was  in  active  competition  with  zinc  plants  located 
at  Peru,  Danville,  Springfield,  and  Hillsboro,  111.,  which  required 
similar  raw  materials  and  manufactured  like  products.  The  rates 
to  and  from  La  Salle  were  generally  equal  to  the  rates  to  and  from 
the  competing  plants ;  the  rates  on  zinc  ore  to  La  Salle  and  Peru,  for 
example,  were  14  cents  per  100  pounds  from  Joplin  and  7  cents  from 
Platteville  prior  to  and  during  the  periods  of  nonabsorption.  There 
was  no  change  in  the  relative  adjustment  of  rates  to  and  from  La 
Salle,  or  to  and  from  the  competing  plants  for  which  the  placement 
and  spotting  of  cars  on  industry  tracks  was  continued  at  the  line-haul 
rates  according  to  long  established  custom.  Car  Spotting  Charges^ 
34  I.  C.  C,  609.  The  complainant  purchased  its  inbound  shipments 
from  the  same  sources  as  its  competitors,  and  sold  its  outbound  prod- 
ucts in  the  same  markets  in  comoetition  with  them;  it  incurred  an 
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additional  expense  of  15  cents  per  ton  in  the  cost  of  its  h 
materials,  and  was  compelled  to  absorb  a  like  charge  out  of  profits 
from  the  sale  of  its  products. 

The  La  Salle  &  Bureau  County  performs  a  substantial  switching 
service  in  interstate  transportation  for  the  general  public  between 
its  junctions  with  the  line  carriers  and  its  industries  over  tracks 
which  are  by  no  means  confined  within  the  plant  of  the  controlling 
industry. 

We  fbd  that  the  La  Salle  &  Bureau  County  Railroad  was  and  is  a 
common  carrier  and  that  the  rates  assailed  were  unreasonable  and 
unduly  prejudicial  to  the  extent  that  they  exceeded  the  rates  to  and 
from  La  Salle.  We  further  find  that  complainant  made  and  re- 
ceived, during  the  periods  of  nonabsorption,  numerous  interstate 
shipments  which  moved  over  defendants'  lines  and  on  which  it  paid 
and  bore  either  the  entire  freight  charges  or  the  amounts  collected  in 
addition  to  the  line-haul  rates,  and  has  been  damaged  and  is  entitled 
to  reparation,  with  interest,  to  the  extent  of  15  cents  per  net  ton; 
which  conclusions  are  supported  by  East  Jersey  B.  R.  <&  T.  Go.  v. 
C.  R.  R.  Co.  of  N.  /.,  36  I.  C.  C,  146 ;  Westport  Stone  Co.  v.  C,  C, 
C.  (&  St.  L.  Ry.  Co.,  48  I.  C.  C,  637;  Poteau  Cod  <6  MeroanHle  Oo. 
V.  A.  <&  S.  Ry.  Co.,  40  I.  C.  C,  459;  Oliver  Chilled  Plow  Works  v. 
N.  r.  C.  R.  R.  Co.,  45  I.  C.  C,  356;  Enron  MHUng  Co.  v.  P.  M.  R.  R. 
Co.,  49  I.  C.  C,  558;  Stewart  Iron  Co.  v.  P.  Co.,  47  L  C.  C,  612; 
National  Malleable  Castings  Co.  v.  P.  <&  L.  E.  R.  R.  Co.,  51  I.  C.  C^ 
537 ;  and  Sharon  Steel  Hoop  Co.  v.  Pcu  Co.,  51  I.  C.  C,  545. 

Complainant  should  prepare  a  statement  showing  the  details  of 
the  shipments  in  accordance  with  rule  V  of  the  Kules  of  Practice, 
which  statement  should  be  submitted  to  defendants  for  verification. 
Upon  receipt  of  a  statement  so  prepared  and  verified  we  will  con- 
sider the  entry  of  an  order  awarding  reparation. 

Eastman,  Commissioner,  concurring: 

The  situation  here  differs  from  that  which  was  considered  in 
National  Tube  Co.  v.  L.  T.  R.  R.  Co.,  55  I.  C.  C,  469,  56  I.  C.  C, 
27e,  since  the  La  Salle  &.  Bureau  County  Railroad,  imlike  the  Lake 
Terminal  Railroad,  performs,  in  my  judgment,  what  is  clearly  com- 
mon-carrier service  between  the  jimctions  with  its  trunk  line  connec- 
tions and  the  plant  area  of  the  controlling  industry,  although  I  am 
by  no  means  clear  that  the  entire  service  which  it  performs  for  the 
controlling  industry  is  common-carrier  service. 
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No.  10518. 

AMERICAN  AGRICULTURAL  CHEMICAL  COMPANY 

V. 

HOUSTON  &  BRAZOS  VALLEY  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  July  12,  1919,    Decided  February  19, 1920. 


Rate  of  61  cents  per  100  pounds  collected  on  carload  shipments  of  sulphur  from 
Bryanmound,  Tex.,  to  Bayway,  N.  J.,  found  Illegal  to  the  extent  that  It  ex- 
ceeded rates  of  50  and  50.5  cents.  Rates  legally  applicable  not  found  to 
have  he&n  unreasonable.  Refund  of  overcharges  directed  and  complaint 
dismissed. 

E.  B.  Leiby  and  A.  /.  WMtnum  for  complainant. 

B.  V.  Fletcher^  A.  H.  Elder^  and  /.  W.  Terry  for  defendants. 

Report  of  jhb  Commission. 

Division  3,  Combhssionebs  Hall,  Woollet,  -and  Eastman. 

Bt  Division  3 : 

The  complainant,  a  corporation  engaged  in  the  manufacture  of 
fertilizers  and  chemicals  at  Bayway,  N.  J.,  by  complaint  filed  March 
13,  1919,  seeks  reparation  on  15  carloads  of  sulphur  shipped  to.  Bay- 
way  from  Bryanmound,  Tex.,  during  the  period  from  March  29, 
1918,  to  May  18, 1918,  alleging  that  the  61-cent  rate  assessed  was  un- 
reasonable in  violation  of  section  1  by  the  amount  that  it  exceeded 
a  rate  of  47  cents  contemporaneously  in  effect  from  Bryanmound  to 
Newark,  N.  J.   Rates  are  stated  in  cents  per  100  pounds. 

The  shipments  moved  over  the  defendants^  lines  via  four  differ- 
ent routes  and  transportation  charges  in  the  sum  of  $7,972.21  were 
collected,  based  upon  a  rate  of  61  cents  and  an  aggregate  weight  of 
1,306,920  pounds.  No  joint  rates  applied  and  the  61-cent  rate  as- 
sessed was  the  combination  on  East  St.  Louis.  Four  of  the  ship- 
ments aggregating  352,200  pounds  moved  via  Baton  Rouge,  La. 
The  combination  on  that  point  was  50  cents,  and  th^:^  is  an  ad- 
mitted overcharge  of  $387.42  on  these  shipments.  A  joint  rate  of  47 
cents  was  contemporaneously  in  effect  from  Bryanmound  to  Newark 
and  the  rate  applicable  from  Newark  to  Bayway  was  3.5  cents,  mak- 
ing a  combination  of  50.5  cents,  which  complainant  contends  was  the 
rate  legally  applicable  under  rule  5  (b)  of  Tariff  Circular  18-A. 
Ba3rway  is  on  a  branch  line  of  the  Central  Railroad  of  New  Jersey, 
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1.9  miles  from  its  junction  with  the  main  line  at  Elizabethport,  N.  J., 
which  is  also  the  junction  of  the  main  line  with  another  branch  ex- 
tending 7.2  miles  to  Newark. 

Defendants  challenge  the  application  of  rule  5  (b)  on  the  ground 
that  this  provision  was  not  published  in  the  rate  tariffs  and  applies 
only  to  proportional  rates  published  to  basing  points. 

Rule  5  (b)  is  one  of  tariff  interpretation.  It  may  be  published  in 
the  tariff,  but  its  terms  must  be  observed  in  interpreting  or  apply- 
ing all  tariffs  whether  or  not  it  is  so  published.  Its  application  is 
not  limited  to  proportional  rates.  The  rate  legally  applicable  on 
these  11  shipments  via  East  St.  Louis  was  the  Newark  combination 
of  50.5  cents.  They  weighed  954,720  pounds  and  there  is  accordingly 
an  overcharge  of  10.5  cents  per  100  pounds  aggregating  $1,002.45. 

Complainant  shows  that  Bayway,  Newark,  Lake  Junction,  and 
Ilopatcong,  N.  J.,  on  long  hauls  ordinarily  take  the  rate  to  New 
York  City,  and  that  defendants  applied  a  rate  of  47  cents  from 
Bryanmound  to  Newark,  Lake  Junction,  and  Hopatcong  contempo- 
raneously with  the  61-cent  rate  assailed.  It  further  appears  that 
from  Sulphur  Mine,  La.,  a  rate  of  44  cents  was  applied  by  defend- 
ants to  Bayway,  as  well  as  to  Newark,  Lake  Junction,  and  Hopat- 
cong, and  complainant  states  that  sulphur  rates  from  Bryanmound 
to  this  and  other  tel'ritory  are  constructed  by  the  addition  of  a  3-cent 
differential  to  the  corresponding  Sulphur  Mine  rate.  On  June  25, 
1918,  the  Director  General  of  Railroads  established  from  Bryan- 
mound  to  Bayway,  Newark,  Lake  Junction,  and  Hopatcong  a  rate  of 
59  cents,  which  is  the  47-cent  rate  increased  25  per  cent.  This 
rate  is  still  in  effect. 

Defendants  show  that  the  rate  to  Newark,  Lake  Junction,  and 
Hopatcong  is  a  commodity  rate  lower  than  the  rate  generally  ap- 
plying to  New  York  rate  points ;  that  the  rate  assessed  was  the  New 
York  rate;  that  the  sulphur  rates  are  being  revised  so  that  the  lowest 
combination  of  locals  will  apply;  and  that  the  relationship  of  Bryan- 
mound  to  Sulphur  Mine  under  the  readjustment  will  thus  depend 
upon  the  differential  applied  to  the  basing  point. 

In  Du  Pont  de  NmwuT%  <&  Co.  v.  H.  &  B.  V.  Ry.  Co.^  56  I.  C.  C, 
334,  it  was  shown  that  the  average  distance  from  Bryanmound  to 
Newark  is  2,222  miles.  The  distance  to  Bayway  is  6.3  miles  less 
than  to  Newark.  Using  2,216.7  miles  as  the  average  distance  from 
Bryanmound  to  Bayway  the  50.5-cent  rate  yielded  4.56  mills  per  ton- 
mile  and  19.8  cents  per  car-mile,  based  on  the  average  loading  of 
these  shipments,  87,128  pounds. 

We  do  not  find  that  the  legally  applicable  rates  were  unreasonable. 
Defendants  will  be  expected  to  refund  promptly  the  overcharges 
found  to  exist.    An  order  will  be  entered  dismissing  the  complaint. 
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No.  10781. 

C.  U.  SNYDER  &  COMPANY 

V. 

DIRECTOR  GENERAL,  UNION  PACIFIC  RAILROAD 

COMPANY,  ET  AL. 


Submitted  January  «,  1920.    Decided  February  17,  1920. 


Rate  applicable  on  refuse  molasses,  in  tank-car  loads,  from  Sugar  City  and 
Blackfoot,  Idaho,  to  Pine  Bluff,  Ark.,  found  to  have  been  unreasonable. 
Reparation  awarded. 

C,  R.  HUlyer  for  complainant. 
(7.  A.  Mag  aw  for  defendants. 

Report  op  the  Commission. 

Division  3,  Commissioners  Haix,  Aitchison,  and  Eastman. 
By  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
were  filed. 

Complainant,  a  corporation  engaged  in  the  mixed-feed  business 
at  Pine  Bluff,  Ark.,  alleges  by  amended  complaint  seasonably  filed 
that  the  rate  charged  for  the  transportation  of  five  tank-carload 
shipments  of  refuse  molasses  from  Sugar  City  and  Blackfoot,  Idaho, 
to  Pine  Bluff,  during  July  and  August,  1917,  was  unreasonable  and 
unduly  prejudicial.  It  asks  for  an  award  of  reparation  and  the 
establishment  of  reasonable  and  nondiscriminatory  rates.  Through- 
out this  report  rates  are  stated  in  cents  per  100  pounds. 

The  refuse  molasses  shipped  was  a  by-product  of  beet  sugar  and 
of  low  value.  The  shipments  moved  over  the  Oregon  Short  Line, 
Union  Pacific,  and  Missouri  Pacific  railroads,  and  charges  thereon 
were  collected  at  a  combination  rate  of  60  cents,  composed  of  a  com- 
modity rate  of  41  cents  to  Memphis,  Tenn.,  and  19  cents  beyond. 
Authority  for  the  19-cent  factor  does  not  appear.  A  class  C  rate  of 
18  cents  was  applicable  from  Memphis  to  Pine  Bluff  and  the  ship- 
ments were  therefore  overcharged  1  cent  per  100  pounds.  Com- 
plainant contends  that  the  rate  of  41  cents  to  Memphis  also  applied 
to  Memphis  rate  points,  ^'Bift-^'tg  Pi'^c  Bluff,  but  an  examination 
of  the  tariffs  shows  that  a%,7pfe^  of  movement  this  rate  was  re- 
stricted to  Memphis.  /    ^  '^ 
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Prior  to  January  30,  1915,  defendants  maintained  a  rate  of  41 
cents  from  Sugar  City,  Blackfoot,  and  other  Idaho  and  Utah 
sugar-producing  points  to  Memphis  and  related  points,  including 
Pine  Bluff.  Effective  on  that  date  in  connection  with  the  elimina- 
tion of  Idaho  points  generally  fix)m  the  reissued  Trans-Missouri - 
Utah  tariff,  the  rates  from  the  sugar-producing  points  in  that  state 
to  Memphis  territory  were  canceled,  through  oversight  it  is  said, 
as  it  was  not  the  carriers'  intention  to  withdraw  through  commodity 
rates  on  this  traffic.  Upon  their  attention  being  later  called  to  this 
situation  the  4I-cent  rate  was  reestablished  on  May  16,  1916,  from 
Idaho  points  to  Memphis,  but,  through  another  inadvertence,  no 
provision  was  made  for  extending  this  rate  to  other  points  in  the 
Memphis  group.  Defendants  are  under  the  burden  of  justifying 
the  increased  rates  resulting  from  these  changes. 

At  the  time  the  shipments  moved,  a  conmiodity  rate  of  41  cents 
was  applicable  on  refuse  molasses  to  Pine  Bluff  from  Layton  and 
other  Utah  points  located  in  the  same  general  territory  of  production 
'as  the  Idaho  points  in  question.  From  all  of  these  points  of  origin 
rates  to  Mississippi  River  territory  have  usually  been  the  same,  on 
other  commodities  as  well  as  on  this. 

Since  June  26,  1918,  the  rate  to  Memphis  has  been  61.6  cents,  that 
being  the  41-cent  rate  as  increased  by  25  per  cent  under  Greneral 
Order  No.  28.  The  percentage  of  increase  is  not  assailed.  Com- 
plainant is  primarily  interested  in  obtaining  a  rate  to  Pine  Bluff 
not  in  excess  of  that  contemporaneously  maintained  to  Memphis. 
Defendants  concede  the  propriety  of  this  relationship,  and  after 
the  proposed  report  was  served  established,  on  December  31,  1919. 
a  rate  of  61.6  cents  from  Sugar  City' and  Blackfoot  to  Pine  Bluff, 
which  is  still  in  effect    They  express  willingness  to  make  reparation. 

There  is  nothing  in  the  record  to  justify  a  finding  of  undue 
prejudice,  but  we  do  find  that  the  rate  legally  applicable  to  the 
shipments  in  question  was  unreasonable  to  the  extent  that  it  ex- 
ceeded 41  cents  per  100  pounds.  We  further  find  that  complainant 
made  the  shipments  as  described  and  paid  and  bore  the  freight 
charges  thereon;  that  it  was  damaged  thereby  in  the  amount  of  the 
difference  between  the  charges  paid  and  those  that  would  have  ac- 
crued at  the  rate  herein  found  reasonable ;  and  that  it  is  entitled  to 
reparation,  with  interest.  The  exact  amount  of  reparation  due  can 
not  be  determined  on  this  record,  and  complainant  should  prepare 
and  submit  to  defendants  for  verification  a  statement  showing  details 
of  the  shipments  in  accordance  with  rule  V  of  the  Rules  of  Prac- 
tice. Upon  receipt  of  a  statement  so  pi^^red  and  verified  we  will 
consider  the  entry  of  an  order  awara  pr^eparation. 

No  order  for  the  future  is  necessaryX  «y 
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No.  10437. 
UNITED  VERDE  EXTENSION  MINING  COMPANY 

DIRECTOR  GENERAL,  SOUTHERN  PACIFIC  COMPANY, 

ETAL. 


Submitted  May  12,  1919,    Decided  February  16,  1920. 


Rate  of  60.5  cents  per  100  pounds  on  hay,  in  carloads,  from  Grape,  Calif.,  to 
Clarkdale,  Ariz.,  found  to  have  been  unreasonable  to  the  extent  that  it 
exceeded  52  cents.  Reasonable  maximum  rate  prescribed.  Reparation 
awarded. 

E.  H.  B.  Avery  for  complainant. 
/.  C.  Forest  for  Director  General  of  Railroads. 
L.  H.  Chalmers  for  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haix,  Aitchison,  and  Eastman. 

By  Division  8 : 

Complainant,  a  corporation  engaged  in  mining  and  smelting  cop- 
per ore  at  Clarkdale,  Ariz.,  by  complaint  seasonably  filed  as  amended, 
alleges  that  unreasonable  charges  were  collected  for  the  transporta- 
tion in  April  and  May,  1917,  of  four  carload  shipments  of  hay  from 
Grape,  Calif.,  to  Clarkdale.  An  award  of  reparation  and  the  estab- 
lishment of  a  reasonable  rate  for  the  future  are  asked.  Rates  wiU  be 
stated  in  cents  per  100  pounds. 

The  Verde  valley,  in  which  Clarkdale  is  located,  does  not  produce 
sufficient  hay  to  supply  the  local  requirements,  and  is  ordinarily 
dependent  in  a  degree  on  the  Salt  River  valley,  which  is  near  Phoe- 
nix, Ariz.  In  1917  there  was  a  shortage  of  hay  in  the  latter  valley, 
the  greater  part  of  the  crop  being  shipped  out  for  military  purposes. 
It  therefore  became  necessary  for  the  complainant  to  look  elsewhere 
for  a  portion  of  its  supply,  and  through  an  agent  these  four  cars  were 
purchased  at  Grape,  which  is  in  the  Imperial  valley  on  a  branch  of 
the  Southern  Pacific  23  miles  south  from  Niland,  Calif.,  junction  of 
that  branch  with  the  main  line. 

The  shipments  weighed  96,700  pounds,  and  moved  over  the  South- 
em  Pacific  to  Colton,  Calif.,  a  distance  of  151  miles,  and  thence  over 
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the  Atchison,  Topeka  &  Santa  Fe,  hereinafter  called  the  Santa  Fe, 
a  total  distance  of  640  miles.  In  the  absence  of  a  joint  through  rate 
charges  were  properly  collected  in  the  sum  of  $672.07,  at  a  combina- 
tion aggregating  69.5  cents,  made  up  of  17.5  cents  from  Grape  to 
Colton,  and  40  cents  Colton  to  Cedar  Glade,  Ariz.,  both  commodity  1 
rates,  and  the  class  C  rate  of  12  cents.  Cedar  Glade  to  Clarkdale. 
Clarkdale  is  at  the  terminus  of  a  branch  line  38  miles  from  Cedar 
Glade.  Colton  is  intermediate  between  Los  Angeles  and  Phoenix, 
and  approximately  67  miles  from  Los  Angeles  via  a  slightly  indirect 
route  of  the  Santa  Fe.  The  present  rate  from  Grape  to  Clarkdale 
is  87  cents,  the  factors  above  named  having  been  increased  25  per 
cent  pursuant  to  General  Order  No.  28  of  the  Director  Greneral  of 
Railroads.  The  record  disclosed  that  no  other  shipments  have  ever 
been  made  to  Clarkdale  from  the  vicinity  of  Grape. 

Effective  November  28, 1908,  the  Southern  Pacific  published  a  rate 
of  17.5  cents  from  Grape  and  certain  main-line  points,  including 
Niland,  to  Los  Angeles  and  Colton.  In  1912  the  railroad  commis- 
sion of  California  fixed  a  rate  of  15  cents  from  the  main-line  points 
to  those  destinations,  and  the  Southern  Pacific  applied  that  rate  also 
to  interstate  traffic,  but  continued  the  17.5-cent  rate  from  Grape. 
The  40-cent  component  referred  to  above  applies  fi*om  Los  Angeles 
to  Phoenix  and  other  points  on  the  Santa  Fe,  including  Cedar  Glade, 
an  intermediate  point. 

Complainant  cites  rates  on  hay,  in  carloads,  in  effect  prior  to  June 
25, 1918,  from  Clarkdale  to  San  Jacinto,  Calif.,  530  miles,  32.5  cents: 
to  Long  Beach,  Calif.,  574  miles,  30  cents;  to  San  Diego,  Calif.,  671 
miles,  3Y.5  cents;  and  from  Buckeye,  Ariz.,  to  Colton,  421  miles,  30 
cents.  The  rate  legally  applicable  from  Clarkdale  to  Long  Beach 
was  34  cents.  What  movement,  if  any,  now  takes  place  under  these 
rates  is  not  shown. 

Defendants  urge  that  the  rates  cited  are  subnormal,  reflect  an 
attempt  some  years  ago  to  find  a  market  for  a  surplus  of  hay  from 
Arizona,  and  were  made  in  competition  with  a  water-influenced  rate 
of  25  cents  from  San  Francisco  to  Los  Angeles.  They  express  will- 
ingness to  make  reparation  to  the  basis  of  52  cents  and  to  establish 
a  rate  of  65  cents  representing  the  increase  of  25  per  cent  under  Gen- 
eral Order  No.  28.  The  basis  of  52  cents  equals  the  aggregate  of  the 
intermediate  rates  from  Los  Angeles  to  Clarkdale,  40  cents  to  Cedar 
Glade,  and  12  cents  beyond,  a  distance  of  552  miles  over  the  Santa 
Fe,  in  effect  when  the  shipments  moved. 

Under  the  impression  that  a  rate  of  63  cents  was  in  effect  from 
Grape  to  Clarkdale  by  way  of  defendants'  lines  through  Maricopa 
and  Phoenix,  Ariz.,  a  distance  of  498  miles,  defendants  admitted  at 
the  hearing  that  the  shipments  were  misrouted  by  the  initial  carrier. 
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Examination  of  the  tariffs  on  file  shows  that  the  rate  contempo- 
raneously applicable  over  the  latter  route  was  76  cents. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  52  cents  per  100  pounds  and  that  the  present  rate  on  hay, 
in  carloads,  from  Grape  to  Clarkdale,  is  and  for  the  future  will  be 
unreasonable  to  the  extent  that  it  exceeds  or  may  exceed  65  cents  per 
100  pounds.  We  further  find  that  the  complainant  made  the  ship- 
ments as  described  and  paid  and  bore  the  charges  thereon;  that  it 
has  been  damaged  to  the  extent  of  the  difference  between  the  charges 
paid  and  those  which  would  have  accrued  at  the  rate  herein  found 
to  have  been  reasonable;  and  that  it  is  entitled  to  reparation  in  the 
sum  of  $169.23,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10889. 
LOS  ANGELES  FOUNDRY  COMPANY 

V. 

DIRECTOR  GENERAL,  ARIZONA  &  NEW  MEXICO 

RAILWAY  COMPANY,  ET  AL. 


Submitted  May  15,  1919.    Decided  February  19,  1920. 


Rates  on  grinding  balls  from  Los  Angeles,  Calif.,  to  various  Interstate  desti- 
nations found  to  be  unduly  prejudicial  to  complainant  at  Los  Angeles  and 
unduly  preferential  of  its  competitors  at  eastern  points.  Defendants 
required  to  remove  the  undue  prejudice. 

Kvster  <&  Salisbury  and  Stannard  A.  McNeil  for  complainant. 
Elmer  Westlake^  E.  W.  Camp^  and  O.  H.  Baker  for  defendants. 

Report  or  the  Commission. 

Division  3,  Commissioners  Hall,  Woollet,  and  Eastman. 

By  Division  3 : 

By  complaint  filed  November  20,  1918,  the  complainant,  a  corpora- 
tion engaged  in  manufacturing  iron  grinding  balls  at  JjOs  Angeles. 
Calif.,  alleges  that  the  rates  on  grinding  balls  from  Los  Angeles  to 
various  interstate  destinations  are  unreasonable,  unduly  prejudicial 
to  Los  Angeles,  and  unduly  preferential  of  Chicago,  111.,  and  other 
eastern  points  of  origin.  We  are  asked  to  prescribe  reasonable  and 
nonprejudicial  rates.    Rates  will  be  stated  in  amounts  per  100  pounds. 

Iron  and  steel  grinding  balls  are  from  seven-eighths  of  an  inch 
to  4^  inches  in  diameter  and  are  cast  or  rough  forged  from  alloyed 
scrap  iron  or  steel.  They  are  used  extensively  in  grinding  copper, 
gold,  silver,  zinc,  lead,  and  other  crude  ores,  and  also  in  cement 
mills.  Rock  pebbles  measuring  from  2^  to  7  inches  in  diameter  are 
also  used  to  grind  ore,  the  mechanism  being  somewhat  different  from 
that  used  with  grinding  balls,  and  their  use  is  diminishing  as  new . 
machinery  is  installed.  The  selling  price  of  steel  balls  is  approxi- 
mately twice  that  of  iron  balls.  The  latter  cost  about  four  times 
as  much  as  pebbles,  but  last  longer.  Iron  balls  easily  load  80,000 
pounds  per  car.  Complainant's  carload  shipments  average  about 
one  per  week. 

During  the  last  few  years  complainant's  interstate  shipments 
moved  chiefly  to  points  in  Arizona  and  Utah,  although  some  were 
made  to  Burke,  Idaho,  Hurley,  N.  Mex.,  and  El  Paso,  Tex.  Miami, 
Ariz.,  apparently  takes  more  grinding  balls  than  any  other  destina- 
tion mentioned,  an  average  of  about  750  tons  per  month.  Com- 
plainant's principal  competition  is  with  shippers  of  steel  balls  from 
Chrome,  N.  J.,  and  of  iron  balls  from  Chicago,  Columbus,  Ohio, 

67 1.  C.  c. 


LOS  ASGELBS  FOUITDBX  CO.  V.  DIItECTOR  ORNEEAL. 


185 


Maumee,  Pa.,  and  St.  Louis,  Ma  It  also  competes  with  shippers  of 
pebbles  and  balls  moTing  from  other  points  of  origin.  Commodity 
rates  generally  apply  on  balls  from  eastern  points,  and,  as  they  are 
interrelated,  Uiose  from  Chicago  may  be  ccoisidered  representative. 
Commodity  rates  are  likewise  accorded  to  pebbles;  but  on  complain- 
ant's commodity  from  Los  Angeles  fifth-class  rates  apply,  except  to 
certain  important  consuming  points  hereinafter  mentioned,  which 
take  rates  lower  than  fifth  class. 

The  following  table  taken  from  complainant's  exhibits  compares 
the  rates  on  grinding  balls  from  Los  Angeles  with  those  from  New 
York,  N.  v.,  and  Chicago  to  representative  destinations: 
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Complainant  cites  a  rate  of  62.5  cents  on  pebbles  from  Encinitas, 
Calif.,  and  other  points  of  origin  to  destinations  throughout  the 
west,  including  points  in  Idaho,  Montana,  Nevada,  and  as  far  east  as 
Iowa;  also  rates  from  the  Pacific  coast  to  groups  D  to  J,  inclusive,  as 
shown  in  Countiss'  tariff  I.  C.  C.  No.  1038,  on  dried  beans,  bags  and 
bagging,  borate  rock,  canned  goods,  oats,  wooden  pails  and  tubs, 
junk,  petroleum,  syrup,  and  other  commodities,  all  of  which  are 
substantially  lower  than  the  rates  applicable  to  grinding  balls.  Com- 
plainant points  out  that  the  rate  on  grinding  balls  from  Chicago  to 
Miami,  1,796  miles,  is  76.5  cents,  the  same  as  the  rate  from  Los 
Angeles  for  751  miles;  that  to  destinations  in  intermountain  terri- 
tory shipments  from  Chicago  must  cross  mountains  on  the  east 
thereof,  as  shipments  from  Los  Angeles  must  cross  mountains  on 
the  west ;  and  that  the  highest  point  between  Los  Angeles  and  Chi- 
cago is  east  of  Miami.  Complainant  asserts  that  shipments  have 
been  made  from  Chicago  to  destinations  as  far  west  as  San  Francisco 
and  Riverside,  Calif.,  in  competition  with  its  shipments. 

A  basis  of  adjustment  was  submitted  by  complainant,  covering 
the  territory  from  Los  Angeles  to  numerous  points  west  of  east- 
bound  transcontinental  group  J,  and  to  eastbound  transcontinental 
groups  D  to  J,  inclusive.  Rates  are  proposed  to  points  within  a 
radius  of  1,000  miles  of  Los  Angeles  and  beyond  in  the  intermoun- 
tain and  north  Pacific  coast  territories  which  would  respectively 
yield  car-mile  earnings  50  per  cent  and  25  per  cent  higher  than  the 
average  revenue  from  Chicago  for  like  distances.  The  rate  on  this 
traffic  from  group  D  to  Los  Angeles  is  $1.19,  which,  complainant 
contends,  is  a  reasonable  rate  to  apply  eastbound  from  Los  Angeles 
to  group  D.  To  points  in  groups  E  to  J,  inclusive,  it  proposes  rates 
from  Los  Angeles  which  are  each  80  per  cent  of  that  to  the  next 
farther  distant  group.  Complainant  states,  however,  that  it  will 
be  satisfied  with  either  a  reduction  in  its  own  rates  or  an  increase  in 
the  rates  from  Chicago  and  the  other  eastern  competing  points. 

For  defendants  it  is  said  that  the  interruption  of  steamship  serv- 
ice shortly  after  the  outbreak  of  the  European  war  prevented  Miami 
from  obtaining  pebbles  from  Europe  as  theretofore  and  that  in 
order  to  encourage  metal  production  they  established  from  New 
York  piers  the  same  rate,  61.25  cents,  on  grinding  balls  as  on  pebbles. 
This  rate  was  afterwards  increased  to  76.5  cents  under  General  Order 
No.  28  of  the  Director  General  of  Railroads.  It  was  applicable  via 
water  to  Galveston  and  rail  beyond  and  was  lower  than  the  rate  on 
castings  and  other  iron  and  steel  articles.  Similar  rates  were  pub- 
lished to  other  Arizona  points  and  later  were  made  applicable  all 
rail  from  group  D  points,  including  Chicago,  and  west  The  rates 
from  Chrome  are  10.5  cents  higher  than  from  New  York  piers. 
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The  defendants  point  out  that  the  commodities  used  by  ccmiplain- 
ant  in  its  comparisons  are  for  the  most  part  products  of  the  soil 
moving  in  great  volume  from  California  at  rates  influenced  both  by 
water  competition  and  by  competition  with  local  points  of  produc- 
tion; that  machinery  is  rated  fifth  class  or  class  A  in  the  west;  and 
that  the  class  rates,  especially  those  to  Utah,  Arizona,  and  New 
Mexico,  are  reasonable  and  were  established  following  our  decisions. 
They  cited  rates  on  grinding  balls  substantially  lower  than  fifth 
class  from  Los  Angeles  to  Ajo,  Hayden,  Miami,  Clifton,  and  Morenci, 
Ariz.,  Goldfield,  Winnemucca,  and  McGill,  Nev.,  Hurley,  N.  Mex., 
and  Garfield,  Utah,  but  urge  that  there  is  no  justification  for  com- 
modity rates  on  grinding  balls  from  Los  Angeles. 

Defendants  show  rates  to  Arizona  points  which  are  higher  from 
Chicago  than  from  Los  Angeles,  but  the  disparity  in  distance  makes 
such  comparisons  of  doubtful  value.  They  contend  that  rates  gen- 
erally are  lower  from  the  east  than  from  the  west  because  of  greater 
empty-car  movement,  greater  traffic  density,  longer  hauls  and  more 
active  competition  between  carriers;  that  there  is  a  steady  flow  of 
traffic  from  Chicago  to  points  in  Montana;  that  the  haul  from  Los 
Angeles  to  Montana  is  across  the  traffic  lanes ;  that  the  distance  from 
Los  Angeles  to  points  in  Washington  is  nearly  as  great  as  from 
Chicago  and  the  transportation  more  difficult;  and  that  the  rates 
from  Chicago  to  Arizona  are  influenced  by  water  rates  to  Galveston 
and  intrastate  rates  to  El  Paso. 

The  prayer  for  relief  seeks  the  establishment  of  rates  from  Los 
Angeles  to  all  points  on  the  lines  of  the  principal  carriers  in  official 
and  western  classification  territories.  From  the  evidence  it  would 
appear  that  the  destinations  in  which  complainant  is  most  interested 
lie  west  of  the  continental  divide. 

It  is  clear  that  the  rates  applied  from  Los  Angeles  on  this  traffic 
are  out  of  line  with  those  from  Chicago  and  points  east.  Manifestly 
there  is  no  justification  for  charging  as  much,  or  more,  from  Los 
Angeles  to  the  southern  Arizona,  Nevada,  Utah,  and  New  Mexico 
points  named,  for  distances  ranging  from  530  to  951  miles  via  the 
short  lines,  as  from  New  York  or  Chicago.  But  there  is  no  substan- 
tial evidence  in  this  record  to  warrant  the  fixing  of  rates  from  Los 
Angeles  on  the  basis  proposed  by  complainant,  or  to  indicate  what 
other  basis  would  be  reasonable.  Defendants  admit  on  brief  that  the 
rate  adjustment  as  a  whole  results  in  undue  prejudice  to  complainant, 
and  ask  opportunity  to  work  out  a  satisfactory  basis  in  connection 
with  the  general  readjustment  of  transcontinental  rates  now  in 
progress.  Complainant  has  been  seeking  relief  from  the  carriers 
since  August,  1916. 
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The  record  before  us  does  not  justify  a  finding  of  unreasonableness 
in  excess  of  specific  amounts,  but  we  do  find  that  the  rates  assailed 
are  and  for  the  future  will  be  unduly  prejudicial  to  complainant  at 
Los  Angeles  and  unduly  preferential  of  its  eastern  competitors.  The 
defendants  will  be  expected  to  readjust  their  rates  on  this  traffic 
from  Los  Angeles  to  all  points  to  which  complainant  is  likely  to 
ship  so  as  to  remove  the  undue  prejudice  found  to  exist  within  90 
days  from  the  date  of  service  of  this  report  and  seasonably  to  bring 
to  our  attention  the  method  of  readjustment  proposed.  This  pro- 
ceeding will  be  held  open  for  such  further  action  as  may  become 
appropriate. 
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No.  10078.* 

BEAUMONT  CHAMBER  OF  COMMERCE  ET  AL. 

ALABAMA  &  VICKSBURG  RAILWAY  COMPANY, 
DIRECTOR  GENERAL,  ET  AL. 


Submitted  June  12,  1919.    Decided  February  21,  1920. 


All-rail  rates  on  clean  rice.  In  carload^  from  Beaumont,  Orange,  Qalveston, 
and  Houston,  Tex.,  to  eastern  seaboard  territory  not  found  unreasonable, 
but  found  unduly  prejudicial.    A  nonprejudicial  adjustment  prescribed. 

Chas.  A.  Bland  for  Beaumont  Chamber  of  Commerce  and  others. 
H.  S.  DHommedieu  for  Orange  Board  of  Trade  and  others;  and 
/.  A.  Morgan  and  F.  A.  LeflmgweU  for  Chamber  of  Commerce, 
Houston,  Tex. 

BakeVy  BottSj  Parker  <&  Garwood^  E.  H.  Thornton^  G.  L.  KoehleTy 
W.  M.  Hough^  William  Burger^  and  G.  B.  Wood  for  defendants. 

A.  Pace  for  Lake  Charles  Rice  Milling  Company;  and  F.  A. 
LaUier  for  Galveston  Commercial  Association,  interveners. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Danieds,  and  Eastman. 

The  complaint  in  No.  10078,  filed  February  25,  1918,  is  brought 
by  the  Beaumont  Chamber  of  Commerce  and  Orange  Board  of 
Trade  and  various  rice-milling  companies  doing  business  at  Beau- 
mont and  Orange,  Tex.  The  complaint  in  No.  10143,  filed  April  9, 
1918,  is  brought  by  the  Chamber  of  Commerce  of  Houston,  Tex., 
in  tlie  interest  of  various  rice-milling  companies  doing  business  at  that 
point.  Both  complaints  allege  that  the  all-rail  rates  on  clean  rice,  in 
carloads,  from  Beaumont,  Orange,  and  Houston  to  points  in  the  terri- 
tory east  of  the  Buffalo-Pittsburgh  line  and  north  of  the  Potomac 
River  are  unjust  and  unreasonable  in  comparison  with  the  rates  on 
like  traffic  from  New  Orleans,  La.,  to  the  same  destinations,  in  viola- 
tion of  the  act  to  regulate  commerce.  Undue  prejudice  in  violation 
of  section  8  of  the  act  is  specifically  alleged  in  the  original  complaint 
in  the  second  case,  while  the  first  complaint  was  amended  spe- 
cifically to  cover  the  intensifi^  discrimination  on  account  of  the 

*Thls   report   also   embraces   No.   10148,   Chamber   of   Commerce,    Houston,   Tex.,   v, 
Alabama  ft  Vlcksburg  Railwaj  Company,  Director  General,  «t  al. 
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increased  rates  established  on  June  25,  1918,  under  authority  of 
General  Order  No.  28  of  the  Director  General  of  Railroads. 

The  complaint  in  No.  10078  was  first  heard  in  May,  1918 ;  and,  as 
amended,  was  heard  jointly  with  No.  10143  in  January,  1919.  The 
evidence  to  a  great  extent  relates  to  the  alleged  undue  preference  of 
New  Orleans  and  the  undue  disadvantage  of  the  complaining  cities  in 
rates  to  the  destination  territory  above  described.  Reparation  was 
asked  in  the  first  case  on  shipments  that  moved  after  January  1, 1918, 
but  was  abandoned  at  the  second  hearing.  In  both  cases  the  Direc- 
tor General  of  Railroads,  by  supplemental  complaints,  was  made  a 
party  defendant.  The  Galveston  Commercial  Association,  of  Gal- 
veston, Tex.,  intervened,  seeking  the  continuance  of  Galveston's  rate 
parity  with  Houston.  The  Lake  Charles  Rice  Milling  Company,  of 
Lake  Charles,  La.,  also  interveiled,  opposing  any  change  in  the 
existing  rate  relationship.  All  rates  herein  are  stated  in  cents  per 
100  pounds. 

Beaumont,  Orange,  Galveston,  and  Houston,  hereinafter  called 
the  group,  are,  and  long  have  been,  blanketed  with  respect  to  all-rail 
rates  on  clean  rice  to  New  Orleans  and  to  various  destination  terri- 
tories including  eastern  seaboard  territory.  Via  Galveston  to  eastern 
seaboard  territory  rates  from  Beaumont  and  Orange,  rail  and  water, 
are  differentially  higher  than  those  from  Houston.  Transportation 
of  Rice  and  Rice  Products,  21 1.  C.  C,  124. 

To  eastern  seaboard  territory  the  general  basis  for  constructing 
all-rail  rates  from  the  group,  as  well  as  from  Texas  points  generally, 
is  by  combination  on  Mississippi  River  crossings,  a  fact  which  de- 
fendants substantiate  with  a  list  of  some  30  commodities  which 
moved  to  New  York,  the  rates  on  which  were  made  by  combination 
on  New  Orleans,  Memphis,  Tenn.,  or  St.  Louis,  Mo.  The  two  notable 
exceptions  are  lumber  and  sulphur.  To  central  freight  association 
territory,  also,  rates  from  Texas  in  general  are  combination  rates 
although,  contrary  to  the  general  rule,  the  rice  rates  are  specific  joint 
through  rates,  a  fact  to  which  complainants  point  as  ground  for  the 
establishment  of  joint  rates  to  eastern  seaboard  territory. 

The  original  complaints  do  not  seek  the  establishment  of  through 
routes  and  joint  rates  in  lieu  of  the  combination  rates,  but  on  hearing 
amendment  to  this  effect  was  permitted  with  the  consent  of  the  de- 
fendants. Complainants,  however,  are*  mainly  interested  in  the 
amount  of  the  rate,  not  the  manner  of  its  publication. 

Li  Rice  from  Texas  and  Louisiana,  48  I.  C.  C,  29,  we  sustained  n 
rate  of  20  c&^iis  on  clean  rice,  carloads,  from  the  group  to  New  Or- 
leans, and  in  Orange  Rice  MiU  Co.  v.  T.  <&  N.  0.  R.  R.  Co.,  4©  I.  C.  C, 
250,  this  conclusion  was  affirmed.  In  Beaumont  Chamber  of  Com- 
merce V.  Director  General,  55  L  C.  C,  428,  decided  October  24,  1919, 
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the  rate  of  25  cents  from  Beaumont  to  New  Orleans  was  not  found 
unreasonable. 

Prior  to  June  25,  1918,  when  General  Order  No.  28  became  ef- 
fective, some  of  the  through  all-rail  rates  from  the  group  to  eastern 
seaboard  territory  were  made  by  combination  on  New  Orleans,  using 
the  20-cent  rate  to  that  point,  but  the  greater  number  were  made  by 
combination  on  Memphis,  using  a  25-cent  rate  to  that  point.  The 
average  of  the  through  rates  to  practically  all  of  the  principal  con- 
suming points  in  eastern  seaboaj*d  territory  was  16.5  cents  higher 
than  the  rates  from  New  Orleans.  The  rate  from  the  group  to  New 
Orleans  is  now  25  cents  and  that  to  Memphis  31.5  cents.  The  pres- 
ent through  rates  to  eastern  seaboard  territory  generally  make  on 
New  Orleans  and  at  the  time  of  the  last  hearing  averaged  24.9  cents 
higher  than  the  rates  from  New  Orleans.  The  following  table  is 
illustrative : 


To— 


Albany,  N.Y.. 

Baltimore.  Ifd 

Bangor,  lie 

Binghampton,  N.  Y 

Boston,  Mass 

CoDcord.  N.  H 

Eastpori,  Me 

Hantsburg,  Pa 

Hartford,  Crnn 

Montpeller.Vt 

Montreal,  Quohec . . . 
NewYork,  N.Y.... 
Ogdensburg,  N.  Y. . 
Pbi1ad«lpMa,Pa.... 

Portlana,  Me 

Provldtfice.  R.  I . . . . 

Rochester,  N.  Y 

RooUand,  Me 

Springfield,  Mass.... 
Toronto.  Ontario.... 

Utica,N.Y 

Wasmngton,  D.  C... 
Watertown,  N.  Y... 
WUkes-Darro,  Pa.... 
WUliamsport,  Pa.... 
Worcester,  Mass 


Rates  June  24, 1918. 


v*M««  From 
™,«  New 
K^"P*      Orleans. 


Omit. 
50.6 
57.8 
62.8 
55.9 
62.8 
62.8 
71.8 
57.8 
62.8 
62.8 
67 

60.8 
62.8 
58.8 
62.8 
62.8 
53.4 
62.8 
62.8 
62 
58 
67.8 
60.8 
58.8 
57.8 
62.8 


Oent$. 
45 
40 
47 
38 
47 
47 
56 
40 
47 
47 
47 
45 
47 
41 
47 
47 
38 
47 
47 
42 
38 
40 
45 
41 
40 
47 


Differ- 
ence in 
favor  of 

New 
Orleans. 


CenU. 
14.6 
17.8 
15.8 
17.9 
15.8 
15.8 
15.8 
17.8 
15.8 
15.8 
20 
15.8 
15.8 
17.8 
15.8 
15.8 
15.4 
15.8 
15.8 
20 
20 
17.8 
15.8 
17.8 
17.8 
15.8 


Rates  Jan.  20, 1919. 


From 
group. 


denU. 
60 
69 
75 
60 
75 
75 
86.5 
60 
75 
75 
75 
69 
75 
69 
75 
75 
67 
75 
75 
76.5 
60 


60 
60 
75 


From 

New 

Orleans. 


OerUt. 
44 
44 
50 
44 
50 
50 
61.5 
44 
50 
50 
50 
44 
50 
44 
50 
50 
44 
50 
50 
51.5 
44 
44 
44 
44 
44 
50 


Differ- 
ence in 
favor  of 

New 
Orleans. 


Centt. 


25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
25 
2S 
25 
25 
25 
25 
23 
25 
25 
25 
25 
25 
25 
26 
25 
25 


While  vessels  plied  from  Galveston  to  the  eastern  seaboard  the 
movement  of  rice  from  the  group  to  eastern  seaboard  territory  was 
by  rail  and  water  through  Galveston,  and  there  was  no  demand  for 
through  all-rail  service;  but  the  shortage  of  ocean  tonnage  and  the 
frequent  embargoes  against  the  Galveston  route,  largely  occasioned 
by  the  war,  made  it  necessary  to  obtain  other  routes  for  the  move- 
ment of  this  traffic.  Defendants  view  such  conditions  as  temporary, 
and  argue  that  as  complainants  admittedly  will  use,  when  open,  the 
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lower-rated  route  through  Gralveston,  there  is  no  necessity  for  all- 
rail  rates  even  if  established  on  the  basis  asked.    Manifestly  oom- 
piainants  are  entitled  to  fair  and  reasonable  rates,  all-rail,  even  if 
seldom  used. 
In  Bice  from  Texas  and  Louisiana^  40  I.  C.  C,  285,  we  said : 

New  Orleans  early  became  the  leading  market  and  miUing  point  for  rough 
rice  and  thus  pivotal  in  the  rate  structure  applied  to  clean  rice.    •    •    • 

and: 

Rates  from  producing  points  in  Texas,  Louisiana,  and  Arkansas  to  most 
points  are  differentially  related  to  those  from  New  Orleans. 

The  millers  and  shippers  of  rice  at  New  Orleans  are  alleged  to  be 
the  principal  competitors  of  complainants,  and  New  Orleans  is  said 
to  fix  the  market  prices,  so  that  complainants,  selling  at  the  market, 
aver  that  they  must  absorb  the  difference  between  the  rates  from 
New  Orleans  and  those  from  the  group,  whatever  the  gateway  of 
movement.  Complainants  do  not  ask  for  the  application  of  the  same 
rates  from  the  group  as  apply  from  New  Orleans,  but  claim  that 
their  rates  should  not  exceed  the  New  Orleans  rates  by  more  than 
10  cents,  which,  prior  to  June  25,  1918,  was  the  difference  between 
rates  from  the  group  and  rates  from  New  Orleans  to  points  in  cen- 
tral freight  association  territory  east  of  the  Indiana-Illinois  line. 
In  other  words,  it  is  contended  that  the  differential  of  10  cents 
should  be  extended  eastward  to  include  trunk  line  and  New  England 
territories. 

Differentials  in  the  rates  from  Texas  of  10  cents  higher  than  the 
rates  from  New  Orleans  to  central  freight  association  territory  east 
of  the  Indiana-Illinois  line  and  5  cents  to  Illinois  points  appear  to 
have  been  voluntarily  established  by  the  carriers.  The  relation- 
ship was  attacked  in  Mutiial  Rice  Trade  <&  Devel,  Aaso.^  Houston 
V.  /.  cfe  G.  N.  R.  R.J  23  I.  C.  C,  219,  as  unreasonable  and  discrimina- 
tory, but  we  dismissed  the  complaint,  saying: 

A  careful  examination  of  the  relative  rates  applying  to  Illinois  and  to  central 
freight  association  territory  does  not  disclose  that  the  rates  from  Texas  points 
to  these  territories  are  discriminatory.  New  Orleans  enjoys  natural  advantages 
entitUng  it  to  better  rates  to  these  points,  and  we  can  not  conclude  from  this 
record  that  the  existing  carload  differentials  in  favor  of  New  Orleans  of 
5  cents  to  Illinois  and  10  cents  to  central  freight  association  territory  make 
an  undue  allowance  for  this  dlffer^ice.  New  Orleans  is  on  the  average  about 
150  miles  nearer  to  Illinois  points  and  about  200  miles  nearer  to  central 
freight  association  points  than  are  the  Texas  milling  centers.  We  therefore 
find  no  warrant  in  the  present  record  for  disturbing  these  rates. 

Under  General  Order  No.  28  these  differentials  were  increased  to 
12.5  cents  and  6  cents,  respectively.  Defendants  contend  that  the 
differentials  should  be  greater,  as  .the  necessity  for  building  up  a  new 
industry,  which  influenced  the  original  adjustment,  no  longer  exists. 
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The  average  short-line  all-rail  distance  from  the  group  to  Balti- 
more, Philadelphia,  New  York,  and  Boston,  the  principal  points  in 
eastern  seaboard  territory,  is  about  285  miles  greater  than  from  New 
Orleans. 

Under  the  adjustment  made  June  25, 1918,  rates  from  New  Orleans 
were  reduced  in  several  instances,  due  to  observation  of  the  rule 
incorporated  in  Greneral  Order  No.  28  that  in  applying  the  increases 
prescribed  the  increased  class  rates  applicable  to  like  commodity 
descriptions  and  minimum  weights  between  the  same  points  were  not 
to  be  exceeded.  For  example :  To  New  York  and  Albany  the  former 
commodity  rate  from  New  Orleans  was  45  cents,  superseded  June 
25,  1918,  by  the  increased  sixth-class  rate  of  44  cents;  also,  as  pre- 
viously shown,  the  average  rate  advantage  to  New  Orleans  is  in- 
creased. Complainants  do  not  object  to  the  measure  of  the  increases 
effected  under  (General  Order  No.  28,  but  do  protest  against  the 
augmented  differences  in  favor  of  New  Orleans.  Effective  December 
15,  1919,  increased  commodity  rates  became  operative  from  New 
Orleans  to  destinations  in  eastern  seaboard  territory. 

To  a  selected  number  of  representative  points  in  eastern  seaboard 
territory  the  average  ton-mile  earnings  on  clean  rice,  carloads,  at  the 
rates  in  effect  at  the  last  hearing,  were:  From  New  Orleans,  6.77 
mills ;  from  Houston  and  Beaumont,  8.69  mills.  Under  the  increased 
rates  effective  from  New  Orleans  December  15,  1919,  the  ton-mile 
earnings  New  Orleans  to  New  York  are  8.4  mills,  as  against  10  mills 
from  Beaumont  to  New  York.  From  New  Orleans  to  Memphis, 
396  miles,  at  a  rate  of  19  cents,  the  yield  per  ton-mile  is  9.59  mills; 
while  from  New  Orleans  to  several  Ohio  River  points,  St.  Louis, 
Chicago  points,  Dubuque,  Iowa,  and  Nashville,  Tenn.,  the  earnings 
average  per  ton-mile  9.97  mills.  To  six  representative  points  in  the 
southeast  from  Houston  and  Beaumont  the  average  ton-mile  earn- 
ings are  12.89  mills. 

The  record  contains  much  matter  submitted  by  both  parties  bear- 
ing upon  commercial  conditions.  Mudi  was  also  said  of  the  relative 
situation  of  complainants  and  their  New  Orleans  competitors  with 
respect  to  their  supplies  of  rough  rice  and  the  rates  thereon,  but 
the  inbound  rates  are  not  here  in  issue.  Moreover,  in  Southern  Rice 
Orawera  Asbo.  v.  T.  cfe  N.  0.  R.  R.  Oo.y  53  I.  C.  C,  197,  we  reaffirmed 
our  finding  in  43  I.  C.  C«,  90,  and  ordered  reestablished  milling-in- 
transit  arrangements  on  rice  and  rice  products  from  all  producing 
points  in  Texas  and  in  Louisiana  west  of  the  Mississippi  Biver  to  in- 
terstate destinations,  on  the  basis  of  the  clean-rice  rates  from 
producing  points  through  milling  points  in  Texas  and  Louisiana  to 
final  destinations,  with  an  added  transit  charge  of  2  cents. 
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Daniels,  Cotwrnisrioner: 

The  preceding  embodies  the  substance  of  the  report  proposed  by 
the  examiner  who  recommended  a  finding  that  the  rates  assailed 
have  not  been  shown  to  be  unreas<MiabIe  or  unduly  prejudicial,  and 
that  the  complaint  be  dismissed. 

Exceptions  have  been  filed  by  the  complainants,  alleging  error 
in  the  proposed  finding  adverse  to  the  establishment  of  joint 
through  rates;  in  the  proposed  finding  that  complainants  are  pri- 
marily actuated  by  commercial  conditions  in  seeking  the  rate 
adjustment  prayed  for;  in  the  proposed  finding  that  the  rate  factors 
east  of  the  Mississippi  Hiver  are  not  shown  to  be  other  than  fair 
and  reasonable ;  and  in  the  general  conclusion  that  the  rates  assailed 
are  not  unreasonable  or  unduly  prejudicial 

The  record  has  been  carefully  canvassed  in  connection  with  the 
exceptions  recited  above. 

All-rail  rates  will  be  used  only  or  mainly  when  the  water  route 
via  Galveston  is  closed.  We  are  of  opinion  that  the  publication  of 
tariffs  canying  joint  rates  which  will  be  used  only  under  rare  or 
exceptional  circumstances  should  not  be  required,  particularly  as  the 
combination  rates  via  the  routes  over  which  specific  joint  through 
rates  are  sought  are  readily  available  to  the  complainants. 

It  is  immaterial  what  primarily  actuated  complainants  in  their 
demand  for  an  adjustment  of  rates  10  cents  over  the  New  Orleans 
rates  to  the  destinations  here  in  issue.  They  are  entitled  to  reason- 
able and  nonprejudicial  rates. 

As  to  the  fairness  and  reasonableness  of  the  factors  east  of  the 
Mississippi  River,  it  may  be  said,  first,  that,  as  section  10  of  the 
federal  control  act  is  impliedly  involved,  and  as  the  requirements  of 
that  section  go  to  the  reasonableness  and  justness  of  rates  both  abso- 
lutely and  relatively,  it  is  necessary  to  consider  how  the  factors  east 
of  the  Mississippi  affected  the  complaining  cities  and  New  Orleans 
in  their  respective  rates  to  eastern  seaboard  destinations.  Prior  to 
Oeneral  Order  No.  28  the  commodity  rate  on  clean  rice  from  New 
Orleans  to  New  York,  aU  rail,  was  45  cents.  As  the  result  of  (Gen- 
eral Order  No.  28,  as  explained  in  the  report,  this  rate  was  reduced 
to  44  cents.  Inasmuch  as  the  factor  west  of  the  river  was  increased 
from  20  to  25  cents,  the  immediate  outcome  of  the  rates  resulting 
from  General  Order  No.  28  was  that  the  New  Orleans  rate  to  New 
York,  all  rail,  was  reduced  both  absolutely  and  relatively  to  the  rates 
from  the  group  of  complaining  cities.  The  spread  which,  in  this 
instance,  had  been  15.8  cents,  became  25  cents.  Beaumont  paid  8.2 
cents  more  and  New  Orleans  1  cent  less  to  New  York.  The  subse- 
quent increase  in  the  New  Orleans  rate,  from  44  cents  to  56.5  cents 
to  New  York,  for  example,  is  confirmatory  of  the  view  that  the  44- 
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cent  rate  was  out  of  aligument  and  improperly  preferential  of  New 
Orleans.  Have  the  increased  rates  from  New  Orleans  eliminated  the 
prejudicial  relationship? 

Bates  at  present  effective  from  New  Orleans  and  from  Beaumont, 
respectively,  illustrative  of  the  existing  situation,  are  as  follows: 


To- 


New  York,  N.Y. 
Ptatladel^iia.  Pi. 
BaltimorrMd... 
Boston,  Mass..... 
Buffalo,  N.Y.... 
Pittsburgh,  Pa... 


Frun  New 
Orleans. 


Beaumont. 


•81) 

•  76 
*84 

169 
169 


1  lllntmnm  weight,  40,000  pounds, 
s  Effective  Dec.  16, 1010;  sup.  4  BmerBon's  I.  C.  C.  61. 

•  New  Orleans  combination;  minimnfn  weight,  30,000  pounds— 25  cents  to  New  Orleans.    Leiand's 
I.  C.  C.  laoi;  sup.  4  to  Emerson's  I.  C.  C.  61. 

It  will  be  noted  that  the  common  difference  to  the  four  destinations 
in  the  territory  of  destination  is  25  cents,  which  is  the  factor  west 
of  the  river,  all  rail,  from  the  complainants'  mills  to  New  Orleans. 
To  Buffalo  and  to  Pittsburgh  the  difference  is  12.5  cents. 

We  do  not  feel  that  the  higher  per-ton-mile  earnings  from  the  com- 
plaining cities  is  necessarily  indicative  of  imdue  prejudice  against 
them.  The  haul  west  of  the  river  is  in  higher-rated  territory  than 
east  of  the  river.  The  respective  ton-mile  earnings,  Beaumont  and 
New  Orleans  to  New  York,  are  10  mills  and  8.4  mills.  The  respec- 
tive distances  are,  from  Beaumont  via  New  Orleans,  1,620  miles; 
from  New  Orleans,  1,342  miles.  The  general  rule  is,  of  course,  that 
ton-mile  yields  should  be  less  for  longer  than  for  shorter  distances. 
Of  the  1,620  miles  from  Beaumont  to  New  York  less  than  300  are 
west  of  the  river.  This  is  slightly  less  than  20  per  cent  of  the  total 
distance  whereas  the  factor  west  of  the  river  is  over  30  per  cent  of 
the  through  rate.  It  is  true  that  we  have  specifically  approved  of 
the  20-cent  rate  and  of  the  20-cent  rate  increased  to  25  cents  under 
General  Order  No.  28,  as  a  local  rate  from  the  complaining  group 
to  New  Orleans.  It  is  true  also  that  commodity  rates  generally 
from  this  territory,  all  rail,  to  the  territory  of  destinations  make  on 
combination  on  the  Mississippi  River  crossings.  We  can  not,  how- 
ever, avoid  the  conclusion  that  on  this  traffic,  all  rail,  from  the 
points  of  origin  to  eastern  seaboard  territory  the  proportional  factor 
should  be  at  least  5  cents  less  than  the  local  rate  in  order  to  eliminate 
an  unduly  preferential  advantage  which  otherwise  redounds  to  the 
benefit  of  New  Orleans.  It  is  noteworthy  that  on  this  same  traffic 
to  the  Pacific  coast  the  New  Orleans  rates  exceed  those  from  the 
complaining  group  by  only  5  cents  per  100  pounds. 
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Upon  this  record  we  do  not  find  tllat  the  charges  assailed  are  in- 
trinsically unreasonable,  but  we  conclude  and  find  that  they  are 
and  for  the  future  will  be  unduly  prejudicial  to  Beamnont,  Orange, 
Oalveston,  and  Houston  to  the  extent  that  they  exceed  or  may  ex- 
ceed those  that  would  accrue  at  a  rate  of  20  cents  per  100  pounds  in 
excess  of  those  applicable  at  the  carload  rates  and  minimum  weights 
contemporaneously  maintained  by  defendants  on  like  traffic,  all  rail, 
from  New  Orleans  to  the  same  destinations. 

An  appropriate  order  will  be  entered. 
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No.  10327. 
KANSAS  CITY  REFINING  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Bulmitted  Nwemher  24,  1919,    Decided  February  17,  19t0, 


Rates  on  reflDed  and  fael  oil  to  Chicago,  111.,  from  Kansas  City,  Mo.,  and 
Kansas  City,  Kans.,  found  unreasonable  and  unduly  prejudicial  to  the 
extent  that  the  rate  on  fuel  oil  from  Kansas  City  to  Chicago  exceeds  a  rate 
at  least  5  cents  lower  than  the  rate  contemporaneously  maintained  on 
refined  oil  between  the  same  points,  and  to  the  extent  that  rates  on  fuel 
oil,  local  or  proportional,  from  Kansas  City  to  Chicago  exceed  rates  at 
least  3  cents  lower  than  rates  contemporaneously  maintained  on  the  same 
commodity  from  the  midcontinent  field  to  Chicago. 

Clifford  Thome  and  Walter  R.  Scott  for  complainants. 
F.  E.  Andrews  and  T.  J.  Norton  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

WooLLEY,  ComnUssioner: 

This  report  follows  in  substance  the  report  proposed  by  the  exam- 
iner. Exceptions  to  the  examiner^s  proposed  conclusions,  filed  by  the 
defendants,  were  the  subject  of  oral  argument  before  us. 

The  Kansas  City  Refining  Company  and  the  Evans-Thwing  Re- 
fining Company,  complainants  herein,  are  corporations  engaged  at 
Kansas  City,  Kans.,  and  Kansas  City,  Mo.,  respectively,  in  refining 
crude  petroleum  oil.  The  Riley  Brothers  Oil  Corporation,  also  a 
complainant,  is  selling  agent  for  the  Evans-Thwing  Company.  By 
complaint,  filed  November  19,  1918,  it  is  alleged  that  the  local  and 
.  proportional  rates  on  fuel  oil,  in  carloads,  to  Chicago  from  the 
E^ansas  City  district,  hereinafter  referred  to  as  Kansas  City,  are  un- 
just, unreasonable,  and  unduly  prejudicial,  both  by  comparison  with 
the  rate  on  refined  oil  from  and  to  the  same  points  and  with  those 
on  fuel  oil  from  refineries  in  the  midcontinent  oil  field  in  Kansas 
and  Oklahoma.  The  establishment  of  just  and  reasonable  rates  for 
the  future  is  asked.  A  prayer  for  reparation  was  withdrawn  subse- 
quent to  the  hearing.   Rates  are  stated  herein  in  cents  per  100  pounds. 
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Fuel  oil,  or  the  commodity  referred  to  on  this  record  as  fuel  oiL 
is  the  residue  remaining  in  the  stills  after  the  volatile  oils,  sudi  as 
gasolene,  naphtha,  kerosene,  and  distillate,  have  been  drawn  off.  It 
constitutes  in  volume  about  45  per  cent  of  the  crude  oil  refiuied  and  is 
used  extensively  for  steam  purposes.  Most  of  complainants'  crude 
petroleum  originates  in  the  midcontinent  field  and  the  r^ned  and 
residual  oils  are  mark^^  in  competition  with  refineries  located  in 
that  field  and  with  others  near  Chicago.  Chicago  is  the  largest 
market  for  fuel  oil,  although  other  markets  are  found  in  the  manu- 
facturing centers  east  thereof. 

The  basis  of  the  complaint  is  disclosed  in  the  following  statement 
of  the  rates  on  refined  and  fuel  oil  from  Kansas  City  and  the  mid- 
continent  field. 


To  Chiosso  trom— 


MUas. 


KMnmsCXty i4fil 

Kansas  group <6M 

OkJahoma  rroap '  «  704 

Kansas-Oklahoma *6a0 


olL 


29.6 
29Lfi 
29LS 


FlMloU. 


24.S 
34.5 
24.5 
24.5 


r 


RevcoiM 
per  ton- 
mile  on 
foal  oil. 


PTopor- 

tioiMl 

imtoon 

foal  OIL 


10. 
8.08 
6.90 
7.90 


22.5 
22.6 
22.5 
22.5 


1  Via  Atcbison,  Topaka  A  SanU  Fe  Railway. 

*  Average  distance  as  found  in  Midamtinent  Oil  Rata,  36 1.  C.  C,  100. 

<  Average  to  points  to  which  Chicago  rate  applies. 

It  will  be  observed  that  the  rate  on  refined  oil  from  Kansas  City 
is  3  cents  lower  than  that  applying  on  the  same  commodity  from 
the  midcontinent  field,  whereas  on  fuel  oil  the  same  rate  applies  fr<Mn 
both  Kansas  City  and  the  midcontinent  field.    Complainants  contend 
that  if  in  recognition  of  the  shorter  haul  from  Kansas  City  a  differ- 
ence of  3  cents  is  proper  in  the  rates  on  refined  oil  the  same  difference 
should  obtain  in  the  adjustment  of  rates  on  fuel  oil.    It  will  be 
noted  also  that  the  rate  on  fuel  oil  from  refining  points  in  the  mid- 
continent  field  is  5  cents  lower  than  the  rate  on  the  refined  oil,  while 
from  Kansas  City  the  difference  between  the  rates  on  the  two  classes 
is  only  2  cents.    Complainants  ask  for  the  same  spread  between  the 
refined  and  fuel  oil  rates  from  Kansas  City  as  obtains  in  the  ad- 
justment from  the  midcontinent  field,  and  for  local  and  proportional 
rates  on  the  fuel  oil  not  less  than  3  cents  lower  than  those  applying  * 
on  similar  traffic  from  the  midcontinent  refineries.    The  rates  sought 
are  21.5  cents  on  shipments  to  Chicago  and  19.5  cents  when  the  desti- 
nation is  east  of  the  Indiana-Illinois  state  line. 

Although  defendants  state  that  if  it  were  not  for  the  require- 
ments of  the  fourth  section  the  rate  on  fuel  oil  from  Kansas  City 
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to  Chicago  would  be  the  same  as  the  rate  on  the  higher  grades,  they 
do  not  seriously  contend  that  the  fuel-oil  rate  should  properly  be  as 
high  as  that  on  the  refined  products.  They  take  the  position  that  if 
there  should  be  a  difference  the  rates  should  be  related  on  a  per- 
centage basis  rather  than  by  a  fixed  amount  per  100  pounds.  The 
basis  suggested  is  the  inverse  of  the  relationship  which  the  estimated 
weight  per  gallon  of  the  refined  oils,  6.6  pounds,  bears  to  the  esti- 
mated weight  of  the  fuel  oil,  7.4  pounds,  or  89.2  per  cent. 

It  is  unnecessary  to  dwell  upon  this  proposal  of  the  defendants, 
however,  further  than  to  say  that  it  has  been  put  forward  by  them 
recently  in  other  and  more  comprehensive  proceedings,  including 
Pure  Oil  Co.  v.  Director  General^  56  I.  C.  C,  218.  In  that  case  we 
gave  careful  consideration  to  the  method  proposed  and  rejected  it 
for  the  reason,  more  fully  discussed  in  our  report  therein,  that  it 
gives  undue  emphasis  to  weight  to  the  apparent  exclusion  of  other 
elements  which  may  properly  be  considered  in  fixing  rates. 

In  Midcontinent  Oil  Rates,  36  I.  C.  C,  109,  we  found  that  a  rate 
of  25  cents  would  be  the  reasonable  maximum  to  apply  on  refined 
oil  from  the  midcontinent  refineries  to  Chicago,  and  that  the  rate 
on  low-grade  oils,  including  fuel  oil,  to  the  same  point  should  not 
exceed  20  cents.  This  difference  of  5  cents  between  the  rates  on  the 
two  grades  of  oil  is  preserved  in  the  present  rates,  initiated  by  the 
Director  General  of  Bailroads,  which  are  4.5  cents  above  those  pre- 
scribed in  that  case.  A  difference  of  5  cents  has  likewise  been  found 
reasonable  by  us  in  other  cases  involving  the  rates  on  oils  from  the 
midcontinent  field  to  various  destinations,  including  Fcdnnont 
Creamery  Co.  v.  A.,  T.  cfe  S.  F.  Ry.  Co.,  43  I.  C.  C,  515 ;  Codington 
County  Oa  Co.  v.  A.,T.<6  S.  F.  Ry.  Co.,  53  I.  C.  C,  234;  and  Pure 
OH  Co.  V.  Director  General,  supra.  In  view  of  these  decisions  it 
seems  unnecessary  to  discuss  at  length  the  various  exhibits  filed  by 
complainants  setting  forth  the  comparative  values  of  fuel  oil  and 
refined  oil  and  the  differences  between  the  rates  on  those  commodities 
to  other  destinations. 

The  average  revenue  per  ton-mile  on  fuel  oil  from  the  midcon- 
tinent field  to  Chicago  is  7.9  mills,  and  from  Kansas  City  10.86  mills. 
The  rate  of  21.6  cents  sought  by  complainants  would  yield  9.53 
mills,  substantially  the  same  as  the  ton-mile  revenue  of  9.46  mills 
which  defendants  now  receive  under  the  rate  of  19.5  cents  from  the 
midcontinent  refineries  to  St.  Louis.  This  latter  rate  was  made  by 
adding  4.5  cents,  the  increase  authorized  by  the  Director  General,  to 
the  rate  of  16  cents  prescribed  in  Midcontinent  Oil  Rates,  supra. 

Upon  consideration  of  the  record  we  find  that  the  adjustment  of 
rates  complained  of  on  refined  and  fuel  oil,  in  carloads,  to  Chicago 
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is,  and  for  the  future  will  be,  unreasonable  and  unduly  prejudicial 
to  complainants  to  the  extent  that  the  rate  on  fuel  oil  from  Kansas 
City  to  Chicago  exceeds  or  may  exceed  a  rate  at  least  6  cents  lower 
than  the  rate  contemporaneously  maintained  on  refined  oil  between 
the  same  points,  and  to  the  extent  that  rates  on  fuel  oil,  local  or  pro- 
portional, from  Kansas  City  to  Chicago  exceed  or  may  exceed  rates 
at  least  3  cents  lower  than  rates  contemporaneously  maintained  on 
fuel  oil  from  the  midcontinent  field  to  Chicago. 
An  appropriate  order  will  be  entered. 
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No.  10667. 
NEW  JERSEY  ZINC  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  AND  SANTA 

FE  RAILWAY  COMPANY,  ET  AL. 


Submitted  October  15,  1919.    Decided  February  87,  1920. 


Rale  of  the  consolidated  dasslflcation  providing  the  basis  of  charges  ftor  the 
transportation  of  sulphuric  acid  and  chloride  of  sine  remaining  in  tank 
cars  returned  to  the  original  loading  points  not  found  to  be  unreasonable 
or  unduly  prejudicial.    Complaint  dismissed. 

Frank  M.  Swacker  for  complainants. 

W.  E.  Prendergast,  RoheH  W.  Fyfe^  J.  N.  SteadweU,  N.  W.  Proc- 
tor j  R.  N.  Collyer^  and  Doitglas  Swift  for  Director  Greneral  and  other 
defendanta 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meter,  and  Woollet. 

By  Division  1 : 

It  is  alleged  in  the  complaint  herein  that  the  rules  of  the  official, 
southern,  and  western  classifications  providing  the  basis  of  charges 
for  the  transportation  of  sulphuric  acid  and  chloride  of  zinc  re- 
maining in  tank  cars  returned  to  the  original  loading  points  are 
unreasonable  and  unduly  discriminatory.  We  are  asked  to  prescribe 
reasonable  and  lawful  rules  for  the  future,  also  to  award  reparation 
on  various  shipments  of  sulphuric  acid  made  within  the  statutory 
period,  but  subsequently  the  prayer  for  reparation  was  withdrawn. 

Complainants  are  engaged  in  the  manufacture  of  sulphuric  acid 
and  chloride  of  zinc  at  points  in  Illinois,  Ohio,  Pennsylvania,  and 
Wisconsin,  from  which  points  these  commodities  are  shipped  to  vari- 
ous interstate  destinations.  The  transportation  is  in  tank  cars  owned 
or  leased  by  complainants.  Ccnnmodity  rates  in  many  instances 
apply  to  carload  shipments  from  the  manufacturing  to  consuming 
points  but  only  class  rates  are  maintained  in  the  opposite  direction. 
When  the  cars  are  unloaded  at  destination  they  are  generally  re- 
turned to  the  original  point  of  shipment  but  occasionally  they  are 
sent  to  other  plants  of  ccMnplainants.    Freauently  they  are  not  com- 
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pletely  anloaded  at  destination,  certain  acid  or  "  slndge "  being  left 
in  the  car,  the  amonnt  varying  from  a  negligible  qaantity  to  in  some 
instances  45,000  potmds. 

The  rules  in  ^e  claasifications  complained  of  provide  as  follows: 
Official  classification: 

Small  qamadtlea  of  Adds,  mixed  or  ottterwiae.  In  retDmlnc  Add  Tank  Can 
will  be  charged  for  at  3d  cla»  rate,  except  that  when  carload  rate  and  mini- 
mnin  weight  for  the  article  In  tank  cars  will  make  a  lower  cluuie,  the  latter 

will  BpfllT- 

Western  classification : 

Qnantttiea  of  Acids  In  retnmlng  tank  can  to  original  point  of  shlpmmt  will 
be  chained  for  at  actual  weight  at  the  rating  provided  for  L.  G.  L.  shipments 
in  barrels,  except  that  when  carload  rate  and  minimum  wel^t  Cor  tbe  article 
In  tank  cars  will  make  a  lower  charge,  the  latter  will  apply. 

Southern  classification : 

On  that  portion  of  a  tank  car  shipment  of  Solphnrlc  Add  or  Oil  of  Titrlol, 
remaining  In  the  tank  car  after  partial  unloading  at  deetlnadcMi,  and  returned 
la  tbe  original  tank  car  to  the  original  shipping  point,  the  U  G.  L.  rates  on 
shipments  In  barrels  will  be  applied,  based  on  actual  weight,  subject  to  Role  IS. 
except  that  If  the  remaining  substance  Is  without  commerdal  value  and  there 
Is  no  recovery,  nor  commerdal  consideration  given  to  the  substance  b;  the 
shipper  or  coDslgnee.  the  weight  thereof  ueed  not  be  declared,  and  no  charge 
shall  be  made  therefor. 

It  developed  at  the  hearing  that  after  the  complaint  herein  was 
led  the  defendants  proposed  to  establish  in  the  consolidated  classi- 
ication  a  rule  reading  as  follows : 

If  tank  cars  are  not  completely  unloaded  at  destination  and  the  remainder 
I  returned  in  the  same  tank  car  to  the  original  shipping  polut,  the  rating  ap- 
llcable  on  the  same  article  In  less  than  carload  quantities  In  bulk  In  barrels 
ball  apply,  the  charge  not  to  exceed  the  charge  for  a  carload  of  the  same 
relght  In  tank  cars;  except  that  If  the  remaining  substance  Is  without  com- 
lerclal  value,  and  there  Is  no  recovery,  nor  commercial  consideration  given  to 
ie  substance  by  tbe  ehlpper  or  consignee,  the  weight  thereof  need  not  be  d» 
lared,  and  no  charge  shall  be  made  therefor.    •    •     • 

We  are  now  virtually  asked  to  pass  upon  the  latter  rule  which  has 
ince  been  published  in  the  consolidated  classification  effective  De- 
ember  30,  1919,  superseding  the  rules  assailed  in  the  complaint 
Complainants  insist  that  this  rule  is  subject  to  most  of  the  objections 
0  which  the  rules  formerly  in  effect  were  subject,  and  ask  that  the 
allowing  rule  be  established  in  lieu  thereof : 

If  tank  cars  are  not  completely  unloaded  at  destination  and  are  returned  to 
le  original  point  of  ahlpment,  or  sent  to  other  points  for  nnloadlng,  that  part 
t  the  original  load  remaining  In  the  car  will  accrue  freight  charges  on  actual 
'eight  at  the  cnrload  rate  applicable  on  the  same  article  In  carloads  between  tbe 
ame  points  in  the  opposite  direction,  exc^  that  if  the  material  left  In  the  car 
oes  not  exceed  1,000  pounds  In  weight,  and  no  commercial  consideration  la 
lv«n  to  It,  tba  car  shall  b«  considered  aa  empty. 
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It  thus  appears  that  complainants  here  seek  such  modification  of 
the  rule  imder  consideration  as  will  authorize  in  connection  with  the 
transportation  in  question:  (1)  The  application  of  the  carload  rate 
between  the  same  points  in  the  opposite  direction,  based  on  actual 
weight;  (2)  transportation  without  charge  when  the  weight  is  1,000 
pounds  or  less  and  no  credit  is  given  the  consignee  on  account 
thereof;  (3)  like  application  of  the  rule  in  connection  with  tank 
cars  moving  to  points  other  than  the  original  shipping  points.  It 
is  asserted  by  complainants  that  if  the  rule  were  modified  as  here  re- 
quested, returned  acid  or  sludge  weighing  less  than  1,000  pounds  will 
be  given  no  commercial  consideration  as  between  them  and  their 
customers. 

The  consignees'  failure  to  completely  unload  the  cars  is  due  prin- 
cipally to  crystallization  of  the  acid,  occasioned  by  low  temperature 
or  to  the  accumulation  of  a  sediment  in  the  bottom  of  the  car  from 
the  precipitation  of  the  acid,  which  deposit  can  not  readily  be  forced 
through  the  blowpipe  used  for  unloading.  In  some  instances  the 
incomplete  unloading  is  stated  to  be  due  to  carelessness,  defective 
outlet  or  discharge  pipe,  or  to  avoid  demurrage.  Crystallized  acid 
liquefies  under  sufficiently  high  temperature  without  substantial 
deterioration  and  if  the  liquefication  is  not  effected  by  heating  the 
car  at  the  unloading  point  it  is  effected  by  the  addition  of  the  other 
acid  in  the  subsequent  reloading.  Sludge  is  only  removed  by  wash- 
ing the  car,  and  as  the  action  of  water  when  mixed  with  the  acid  is 
injurious  to  the  car  and  the  released  sludge  may  pollute  neighboring 
streams,  the  car  is  only  washed  when  a  considerable  quantity  of 
sludge  has  accumulated.  Certain  of  the  sludge  remaining  in  a  car 
is  "  picked  up  "  through  agitation  by  the  acid  when  the  car  is  re- 
loaded, but  the  entire  weight  is  then  billed  as  acid. 

Chloride  of  zinc  does  not  crystallize  or  precipitate  a  sediment 
and  the  return  movement  thereof  is  small  compared  to  that  resulting 
from  shipments  of  sulphuric  acid.  Complainants  have  only  recently 
commenced  the  manufacture  of  this  commodity  and  with  a  few 
exceptions  all  cars  of  chloride  of  zinc  loaded  by  them  were  returned 
empty,  but  they  consider  that  the  same  rule  should  be  applied  to  this 
o(Hnmodity  as  to  sulphuric  acid. 

Complainants  testify  that  ordinarily,  in  making  settlement  with 
the  consignee  no  deduction  from  the  invoice  price  is  made  when  the 
residuum  is  less  than  500  pounds  in  weight,  though  a  credit  is  given 
when  the  weight  is  600  pounds  or  more,  from  which  credit  is  de- 
ducted the  freight  paid  by  complainants  on  the  return  movement. 

Complainants  testify  that  the  sludge  is  valueless;  that  while  the 
accumulation  in  a  car  may  be  included  in  repeated  sales  there  are 
no  repeated  payments  and  that  they  derive  no  benefit  from  the  move- 
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ment  However,  it  is  conceded  that  ^^  it  is  impossible  to  say  when 
you  leave  sludge  and  get  acid  " ;  and  despite  the  fact  that  the  accu- 
mulation in  an  unwashed  car  generally  increases  with  each  succes- 
sive shipment  of  acid  it  frequently  happens  that  a  greater  quantity 
goes  out  in  a  car  of  acid  than  is  returned  in  the  same  car  following 
the  unloading.  It  also  appears  that  the  accumulation  or  deposit  fr<»n 
strong  acids  such  as  manufactured  by  complainants  more  generally 
has  commercial  value  than  that  resulting  from  weak  acids. 

Disclaiming  that  the  reduction  in  the  basis  of  charges  is  sought  on 
the  ground  that  the  shipments  are  returned  shipments,  complainants 
nevertheless  contend  that  the  service  of  returning  the  empty  car  is 
included  in  the  rate  on  the  loaded  movement  from  its  plants  and 
that  a  low  basis  of  charges  should  be  accorded  for  the  movement 
under  consideration  as  the  revenue  therefrom  is  ^^  velvet "  to  the  car- 
riers. The  defendants  challenge  these  respective  claims,  but  we  think 
it  only  necessary  to  say  in  this  connection  that  the  rule  properly  con- 
templates a  transportation  service  to  the  shipper  for  which  reason- 
able transportation  charges  should  be  provided. 

It  is  pointed  out  that  in  handling  the  shipments  in  question  the 
carrier  is  relieved  of  the  expense  incident  to  handling  ordinary  less- 
than-carload  shipments  but  defendants  claim  that  carriers  frequently 
load  or  unload  carload  traffic  at  pier  stations  and  also  at  certain 
inland  points  and  often  require  shippers  to  load  and  unload  less-than- 
carload  shipments  of  exceptionally  heavy  and  bulky  freight;  also 
that  complainants  have  the  benefit  of  the  less-than-carload  rates 
though  relieved  of  the  necessity  of  furnishing  a  less-than-carload 
container  and  paying  freight  charges  on  the  weight  of  same.  They 
also  assert  that  complainants  are  seeking  the  carload  rate  on  less- 
than-carload  quantities,  and  insist  that  the  modification  of  the  rule 
asked  would  constitute  a  radical  departure  from  the  well-established 
principle  that  a  carload  rate  and  a  carload  minimum  weight  are 
inseparable. 

Complainants  show  that  the  freight  charges  covering  the  move- 
ment in  question  at  times  exceeded  in  amount  the  value  of  the  acid 
returned,  but  sulphuric  acid  of  the  grade  manufactured  by  com- 
plainants is  of  low  value  and  would  not  normally  move  l<mg  dis- 
tances in  less-than-carload  quantities  and  many  of  complainants' 
shipments  move  a  very  considerable  distance. 

Complainants  further  claim  that  the  rules  of  the  classification 
provide  for  the  return  as  empty  of  cylinders  in  which  gas  has 
been  transported  though  a  portion  of  the  gas  may  still  remain 
therein;  also  for  the  free  return  of  brine,  not  exceeding  3  inches, 
in  wooden  tank  cars.  Defendants  testify  that  the  rule  cited  respect- 
ing cylinders  was  established  upon  representations  that  the  re- 
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turned  gas  was  valueless  and  that  they  will  seek  to  modify  such  rule 
if  an  inyestigation  develops  that  it  has  a  commercial  value;  also 
that  brine  is  necessary  for  the  preservation  of  pickles,  is  not  sold 
with  the  pickles,  and  its  return  in  the  car  is  necessary  in  the  interest 
of  both  the  shipper  and  the  carrier,  as  a  protection  to  the  car. 

In  Aetna  Explosives  Co.  v.  Director  General,  68  I.  C.  C,  175,  we 
found  that  the  charges  assessed  on  certain  shipments  of  sulphuric 
acid  remaining  in  tank  cars  returned  from  points  in  Pennsylvania 
to  original  loading  points  in  Califoma,  based  on  the  then  applicable 
provision  of  western  classification,  were  unreasonable  and  awarded 
reparation  upon  the  basis  of  the  charges  that  would  have  accrued 
under  the  identical  rule  in  western  classification  here  assailed,  estab- 
lished subsequent  to  the  movement  of  the  shipments  involved  in  that 
complaint. 

The  rule  in  the  consolidated  classification  is  admittedly  more 
favorable  to  complainants  than  the  rules  assailed  in  the  complaint. 

Upon  consideration  of  the  facts  of  record  we  find  that  the  rule 
in  the  consolidated  classification  has  not  been  shown  to  be  unreason- 
able or  unduly  prejudicial  and  an  order  will  be  entered  dismissing 
the  complaint. 

67Laa 


206  INTBBSTATE  COMMBRGE  COMMISSION  BEPORT& 


No.  10480.^ 
GOODYEAR  TIRE  &  RUBBER  COMPANY 

AKRON,  CANTON  &  YOUNGSTOWN  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Bubmitted  May  9,  1919.    Decided  February  10,  1920. 


Ratings  and  rates  on  carload  shipments  of  rubber-tire  tubes,  pneumatic  rubber 
tires,  and  solid  rubber  tires,  unmounted,  and  on  solid  rubber  tires  mounted 
on  iron  or  steel  base,  from  points  in  official  and  western  classification  terri- 
tories to  points  in  southern  classification  territory,  when  the  traffic  is  gov- 
erned by  the  southern  classification,  not  found  unreasonable  in  the  past 
Reasonable  rating  and  maximum  rates  on  straight  and  mixed  carload  ship- 
ments prescribed  for  the  future. 

Albert  L.  VUes  for  Goodyear  Tire  &  Rubber  Company  and  Kelly 
Springfield  Tire  Company;  R.  G.  Kreitler  for  Goodyear  Tire  & 
Rubber  Company ;  Leo  H.  Ley  for  Kelly  Springfield  Tire  Company ; 
and  A.  C,  Redman  and  H.  C.  Lust  for  McGraw  Tire  &  Rubber  Com- 
pany. 

/.  C.  WilUams  for  Akron,  Canton  &  Youngstown  Railway  Com- 
pany ;  and  Edward  H.  Hart^  William  Burger^  and  R.  Walton  Moore 
for  southern  classification  lines. 

Report  op  the  Combcission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3 : 

The  complainants  manufacture  rubber  tires  and  rubber-tire  tubes 
at  Akron,  East  Palestine,  and  Wooster,  Ohio,  Buffalo,  N.  Y.,  and 
Ciunberland,  Md.  They  allege  that  the  southern  classification  first- 
class  rating,  any  quantity,  and  the  resulting  rates,  applied  by  de- 
fendants on  various  shipments  of  rubber-tire  tubes;  pneumatic  rubber 
tires  and  solid  rubber  tires,  unmounted ;  and  the  second-class  rating, 
any  quantity,  and  the  resulting  rates,  applied  by  defendants  on  solid 
rubber  tires  mounted  on  iron  or  steel  base ;  from  Akron,  East  Pales- 

*Thl8  report  also  embracea  No.  10480  (Sub-No.  1),  Kelly  Springfleld  Tire  Company  v. 
Akron,  Canton  ft  Youngstown  Railway  Company,  Director  General,  et  aL ;  No.  9850, 
Goodyear  Tire  ft  Rubber  Company  v.  Akron,  Canton  ft  Youngstown  Railway  Company 
et  al. ;  No.  98S0  (Sub-No.  1),  McGraw  Tire  ft  Rubber  Company  v.  Pennsylvania  Company 
et  al. ;  and  No.  0850  (Sub-No.  2),  Kelly  Springfleld  Tire  Company  v.  Akron,  Canton  ft 
Youngstown  Railway  Company  et  al. 
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tine,  Wooster,  Buffalo,  Cumberland,  and  other  points  in  (^cial  classi- 
fication territory,  and  from  points  in  western  classification  territory^ 
(p  Atlanta,  Ga.,  and  other  points  in  southern  classification  territory, 
when  governed  by  the  southern  classification,  were  and  are,  as  ap- 
plied on  car-lot  shipments,  in  violation  of  sections  1,  2,  8,  and  4  of 
the  act  to  regulate  commerce  and  section  10  of  the  federal  control 
act.  Complainants  ask  reparation  on  shipments  on  which  the  freight 
charges  were  paid  within  the  statutory  period  and  for  the  establish- 
ment of  a  carload  rating  of  third  class  on  the  articles  named  in 
straight  or  mixed  carloads.  A  minimum  of  16,000  or  20,000  pounds 
is  suggested. 

The  rubber-tire  industry  is  an  adjunct  of  the  automobile  industry, 
and  each  has  developed  enormously  during  the  past  20  years.  The 
plants  of  complainants  and  other  principal  manufacturers  of  rubber 
tires  and  tire  tubes  are  located  in  official  classification  territory. 
They  ship  tires  and  tire  tubes  to  consumers,  sales  branches,  and  ware- 
houses in  the  principal  cities  in  the  south,  also  to  automobile  assem- 
bling plants  at  Memphis,  Tenn.,  Atlanta,  Ga.,  and  Charlotte,  N.  C. 
The  shipments  to  southeastern  points  were  in  some  instances  gov- 
erned entirely  by  the  southern  classification,  and  in  others  by  the  offi- 
cial or  western  classification  to  the  Ohio  or  Mississippi  rivers  or 
Virginia  cities,  and  southern  classification  beyond. 

Except  as  otherwise  noted  the  ratings  referred  to  were  those  in 
effect  prior  to  December  80,  1919. 

Bubber  tires  and  tire  tubes,  any  quantity,  were  rated  in  the  south- 
em  classification  as  follows : 

Tires,  not  otherwise  indexed  by  name: 

Rubber — 

Pnenmatic,  see  Note  1 — 

Clan. 

In  wrapped  bales  or  wrapped  bundles,  see  Note  2 IJ 

In  bundles  inclosed  in  burlap  wrapped  flberboard  or  pulp- 
board  containers,  see  Note  3 1 

In  wire-bound  bundles,  see  Note  5 li 

In  boxes  or  crates,  see  Note  4 1 

Loose  or  in  packages,  minimum  weight  16,000  pounds 1 

SoUd— 

In  burlapped  bales  or  burlapped  bundles li 

On  burlapped  reels 1 li 

In  bundles  inclosed  in  burlap  wrapped  flberboard  or  pulp- 
board  containers,  see  Note  8 1 

In  boxes  or  crates,  see  Note  4 1 

Solid,  mounted  on  iron  or  steel  base,  loose  or  in  packages 2 

Tire  tubes,  rubber,  in  boxes  or  crates 1 

Note  1  provided^  that  the  ratings  on  pneumatic  tires  also  apply  on 

these  tires  containing  inner  tubes.    Notes  2,  3,  4,  and  6  related  to 

packing  requirements. 
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It  is  stated  on  behalf  of  complainants  that  pneumatic  and  solid 
tires  weigh  about  9  pounds  and  18  pounds  per  cubic  foot,  respec- 
tively; that  the  value  of  pneumatic  tires  ranges  from  65  cents  to 
$1.32  per  pound,  and  of  solid  tires  from  29.6  cents  to  31.9  cents  per 
pound.  Tires  are  generally  shipped  wrapped  in  heavy  paper,  in 
paper-lined  cars.  The  value  of  the  tubes  is  stated  to  be  about  $1 
per  pound  and  the  per  cubic  foot  weight  about  15  pounds.  Exhibits 
offered  in  evidence  show  that  26,854  pounds  of  pneumatic  rubber 
tires  and  tire  tubes,  and  considerably  more  than  30,000  pounds  of 
solid  tires,  mounted  or  unmounted,  have  been  loaded  in  standard  36- 
foot  cars. 

While  there  have  been  some  changes  with  respect  to  wrapping  and 
packing  requirements,  the  ratings  complained  of  were  in  effect  for  a 
number  of  years  and  apparently  were  established  to  cover  chiefly 
shipments  in  less  than  carloads.  The  car-lot  movement  has  in- 
creased from  an  occasional  instance  until  at  the  present  time  over 
90  per  cent  of  the  shipments  made  by  some  of  the  complainants  to 
points  in  the  southern  classification  territory  are  in  car  lots.  Ship- 
ments in  car  lots  to  points  in  southern  classification  territory  made 
by  complainants  alone  would  considerably  exceed  200  cars  annually. 

The  official  classification  provided  carload  rating  of  third  class 
on  rubber-tire  tubes,  in  boxes  or  crates,  minimum  16,000  pounds;  on 
pneumatic  rubber  tires,  loose  or  in  packages,  minimum  16,000  pounds  ; 
and  on  solid  rubber  tires,  mounted  on  iron  or  steel  base,  loose  or  in 
packages,  minimum  30,000  pounds.  The  western  classification  gives 
second-class  rating  to  the  first  two  descriptions,  and  third  class  to 
the  third. 

Complainants  compare  the  ratings  assailed  with  the  carload  rat- 
ings in  the  southern  classification  on  other  parts  of  automobiles,  in- 
cluding fourth  class  on  automobile  wheels,  with  or  without  rubber 
tires,  minimum  20,000  pounds;  and  third  class  on  steering  wheels 
and  on  automobile  lamps,  minimum  16,000  pounds.  They  show  that 
applications  for  the  establishment  of  a  carload  rating  on  tires  in 
southern  classification  territory  have  been  filed  by  various  shippers, 
and  that  on  one  occasion  the  Southern  Classification  Committee  de- 
cided to  establish  a  carload  rating,  but  later  rescinded  this  de- 
cision for  reasons  not  disclosed. 

It  is  also  observed  by  complainants  that  the  Committee  on  Uni- 
form Classification  recommended  the  establishment  of  the  following 
descriptions:  (1)  pneumatic  rubber  tires,  loose  or  in  packages,  car- 
loads, minimum  16,000  pounds;  (2)  pnemnatic  rubber  tires,  not 
otherwise  indexed  by  name,  loose  or  in  packages,  and  rubber-tire 
tubes,  in  boxes  or  crates,  mixed  carloads,  minimum  16,000  pounds; 
and  (8)  solid  rubber  tires,  or  solid  rubbw  tires  mounted  on  iron  or 
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steel  base,  loose  or  in  packages,  in  straight  or  mixed  carloads,  mini* 
mum  80,000  pomids.  The  members  of  the  Uniform  Committee  repre- 
senting the  Southern  Classification  Committee  objected  to  these  car- 
load entries  and  published  only  the  uniform  less-than-carload  descrip<» 
tions  in  their  classification,  but,  as  above  stated,  the  western  and 
official  classification  committees  accepted  and  published  the  carload 
descriptions,  and  also  estltblished  carload  ratings. 

In  resisting  complainants'  contention  the  defendants  insist  that 
the  carload  movement  of  tires  and  tubes  is  to  relatively  few  points, 
and  that  the  volume  of  traffic  to  these  points  is  small  in  comparison 
with  the  total  less-than-carload  movement  between  points  in  southern 
classification  territory.  The  local  movement  of  tires  in  the  south 
is  unquestionably  in  less-than-carload  quantities,  but  the  preponder- 
ance of  inbound  traffic,  as  hereinbefore  stated,  is  in  carloads. 

In  answer  to  complainants'  comparison  of  ratings  in  the  southern 
classification  on  tires  and  tubes  with  those  on  other  parts  of  automo- 
biles, defendants  urge  that  the  latter  ratings  were  established  to 
encourage  the  building  and  extension  of  factories  and  automobile 
assembling  plants  thn>ughout  the  south,  and  that  a  carload  rating 
was  not  provided  on  tires  and  tubes  in  the  belief  that  such  a  rating 
would  not  yield  similar  results.  It  does  not  clearly  appear  how  a 
carload  rating  on  other  parts  of  automobiles  would  develop  the  in- 
dustry to  a  greater  extent  than  would  a  like  rating  on  tires  and  tubes, 
without  which  automobiles  can  not  be  operated. 

Defendants  compare  the  ratings  assailed  with  the  first-class  rat- 
ing, any  quantity,  applicable  in  southern  classification  territory 
on  gas  water  heaters,  fire  extinguishers,  addressing  machines,  elec- 
tric or  gas  fixtures,  talking  machines,  pianos,  dry  goods,  boots  and 
shoes,  rubber  mats  and  matting,  rubber  soling,  and  various  othei 
articles,  some  of  which  are  said  to  move  in  carload  quantities.  The 
second-class  rating,  any  quantity,  on  rubber  hose,  rubber  belting, 
and  rubber  heels,  is  also  cited.  Many  of  these  commodities  are  m 
no  way  analogous  to  rubber  tires  or  tubes,  and  the  comparisons  are 
largely  restricted  to  statements  of  ratings,  value,  and  weight  den- 
sity, with  only  incidental  reference  to  volume  of  traffic  and  other 
essential  transportation  qualities.  Indeed,  one  of  defendants'  wit- 
nesses, in  discussing  the  rating  on  tires,  testified  that  "volume  of 
tonnage  had  not  entered  materially  into  the  situation."  Value  and 
density  are  important  considerations  in  determining  ratings  of  com- 
modities but  they  must  be  used  in  conjunction  with  the  other  ele- 
ments of  classification  which  we  have  often  discussed,  particularly 
in  the  Western  Classification  Case,  25  I.  C.  C,  442,  472,  478. 

Defendants  also  urge  that  any-quantity  ratings  are  nondiscrimi- 
natory in  that  they  enable  small  shippers  to  compete  on  fairly  equal 
terms  with  shippers  of  carload  quantities.    Opposed  to  this  conten- 
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tion  is  the  fact  that  the  southern  classification  observes  the  distinc- 
tion between  carload  and  less-than-carload  ratings  on  the  great 
majority  of  commodities,  and  that  the  defendant  carriers  have 
voluntarily  departed  from  the  any-quantity  basis  in  establishing 
carload  rates  on  tires  to  the  Ghilf  cities. 

Defendants  say  that  the  any-quantity  rating  has  not  retarded  the 
commercial  development  of  the  industry  and  that  the  establishment  of 
a  carload  rating  would  diminish  the  revenues  of  the  carriers  without 
benefiting  the  purchasers  of  tires.  Carriers  are  entitled  to  reason- 
able compensation  for  their  services,  but  fear  that  the  consumer  may 
not  participate  in  prospective  reductions  in  ratings  and  rates  is  no 
valid  objection  to  the  establishment  of  a  carload  rating  and  is  with- 
out weight  in  determining  questions  of  reasonableness.  Another  con- 
tention is  that,  as  hereinbefore  stated,  changes  have  been  made  in  the 
packing  requirements  since  the  any-quantity  rating  was  established, 
resulting  in  material  savings  to  the  shippers  on  crating,  bundling, 
and  the  cost  of  transporting  the  packing  formerly  used.  As  to  this, 
complainants  observe  that  similar  changes  have  been  made  in  the 
other  principal  classifications,  in  which  carload  ratings  are  provided, 
and  that  the  packing  and  wrapping  descriptions  are  now  uniform. 

In  support  of  the  allegation  of  unreasonableness  complainants 
point  out  that  the  class  rates  applicable  to  tires  and  tubes  in  car- 
loads from  points  in  official  classification  territory  to  points  in 
southern  classification  territory  are  higher  than  the  class  rates 
applicable  on  these  articles  in  carloads  for  similar  distances  from  and 
to  points  in  the  official  and  western  classification  territories.  This 
comparison  does  not  establish  the  unreasonableness  of  the  rates 
assailed. 

The  complaints  of  unjust  discrimination  and  undue  prejudice  are 
based  upon  the  fact  that  there  are  lower  carload  ratings  on  other 
commodities.  There  is  no  evidence  of  competition  and  the  record 
does  not  otherwise  sustain  these  allegations. 

The  alleged  violations  of  section  4  rest  upon  (1)  carload  rates  on 
tires  from  Akron  to  Key  West,  Fla.,  when  for  export,  which  are 
lower  than  the  any-quantity  rates,  applicable  on  domestic  shipments 
to  Jacksonville,  Fla.,  and  Atlanta,  the  latter  points  being  directly 
intermediate  to  Key  West  from  Akron,  and  (2)  divisions  accorded  the 
iiouthem  classification  lines  under  joint  carload  commodity  rates 
from  Akron  to  California  terminals  via  Cincinnati,  New  Orleans, 
and  other  Ohio  and  Mississippi  river  crossings,  which  are  lower  than 
the  any-quantity  rates  governed  by  the  southern  classification  con- 
temporaneously in  effect  from  and  to  the  junction  points  between 
which  the  divisions  accrue.  These  rate  situations  do  not  constitute 
departures  from  the  rule  of  the  fourth  section  and  will  not  be 
further  considered.    Conference  Ridings  299  (o)  and  SOi,  (a). 
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In  the  Oonsolidated  Classification  Case^  54  I.  C.  C,  1,  we  recom- 
mended the  establishment  of  a  rule  proyiding  that  charges  on  mixed 
carload  shipments  shall  be  based  on  the  carload  rate  applying  on  the 
highest-rated  article  and  subject  to  the  highest  minimum  weight  at- 
taching to  any  article  in  the  load.  In  the  consolidated  freight  classifi- 
cation which  became  effective  December  30,  1919,  superseding  the 
official,  southern,  and  western  classifications  formerly  applicable,  the 
ratings  here  assailed  are  carried  forward  without  change  with  the 
exception  that  a  carload  rating  of  first  class,  minimum  16,000  pounds, 
is  provided  for  rubber-tire  tubes  and  pneumatic  rubber  tires  gov- 
erned by  the  southern  classification.  Bule  10  of  the  consolidated 
freight  classification,  in  so  far  as  shipments  under  class  rates  governed 
by  the  southern  classification  are  concerned,  contains  the  mixed- 
carload  provision  reconmiended  by  us. 

We  find  that  any  ratings  or  rates  applied  by  defendants  to  the 
transportation  of  rubber-tire  tubes,  in  boxes  or  crates,  or  pneiunatic 
rubber  tires,  loose  or  in  packages,  in  straight  or  mixed  carloads, 
minimum  weight  20,000  poimds;  on  solid  rubber  tires,  unmounted, 
or  mounted  on  iron  or  steel  base,  loose  or  in  packages,  in  straight 
carloads,  minimum  weight  30,000  pounds ;  and  on  rubber-tire  tubes, 
in  boxes  or  crates,  pneumatic  rubber  tires,  loose  or  in  packages,  and 
solid  rubber  tires,  unmounted,  or  mounted  on  iron  or  steel  base, 
loose  or  in  packages,  in  mixed  carloads,  minimum  weight  30,000 
pounds,  from  points  in  official  and  western  classification  territories 
to  points  in  southern  classification  territory,  when  the  traffic  is  gov- 
erned by  the  southern  classification,  are  and  for  the  future  will  be 
unreasonable  to  the  extent  that  they  exceed  the  third-class  rating 
and  rates  contemporaneously  in  effect. 

There  remains  the  question  as  to  whether  the  ratings  and  rates 

under  attack  were  unreasonable  in  the  past.    In  Brunswick-Balke' 

CoUender  Co.  v.  C.  G.  W.  R.  B.  Co.,  56  I.  C.  C,  340,  we  said : 

The  lower  rating  found  reasonable  for  the  future  represents  a  change  from 
a  classification  basis  which  has  long  been  maintained  and  recognized  in  southern 
classification  territory.  Under  the  circumstances  we  do  not  find  that  the  rating 
and  rates  assailed  were  unreasonable  in  the  past 

In  the  instant  case  the  ratings  and  rates  applied  have  been  main- 
tained for  a  number  of  years.  From  the  facts  of  record  we  do  not 
find  that  the  ratings  and  rates  attacked  in  this  proceeding  were  un- 
just or  unreasonable  in  the  past. 

The  carriers  defendant  in  No.  9350  and  No.  9360  (Sub-Nos.  1 
and  2),  are  now  under  federal  control,  and  as  the  Director  General 
is  not  a  party  defendant  no  order  for  the  future  with  respect  to 
these  cases  will  be  entered.  Orders  dismissing  the  complaints  in 
No.  9350  and  Sub-Nos.  1  and  2  thereto,  and  giving  eflFect  to  our 
conclusions  in  No.  10430  and  No.  10430  (Sub-No.  1),  will  be  entered. 
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No.  9168. 
MEMPHIS  FREIGHT  BUREAU  ET  XL. 

V. 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY  AND 

DIRECTOR  GENERAL. 


Submitted  September  IS,  1919.    Decided  Jumuary  5,  1920, 


On  rehearing  reparation  awarded  to  complainant  factors  as  representatives  of 
shippers  on  account  of  charges  illegally  collected  on  shipments  of  cotton 
concentrated  at  Memphis,  Tenn.,  and  subsequently  reshipped.  Original 
report,  50  I.  C.  C,  845. 

Riddick  <&  Riddick^  Frank  Lyon^  and  Jwmes  S.  Davant  for  com- 
plainants. 
Thomas  Bond  for  defendants. 

Report  of  the  Commission  on  Rehearing. 

By  the  Commission  : 

In  our  original  report,  50  I.  C.  C,  345,  we  found  that  between 
September  1, 1911,  and  December  11, 1914,  the  tariff  rules  and  regula- 
tions of  the  St.  Louis  &  San  Francisco  Railroad  Company,  here- 
inafter called  defendant,  as  construed  and  applied  by  it,  governing 
the  pajrment  of  refunds  on  shipments  of  cotton  to  Memphis  for 
concentration  or  compression  and  reshipment  beyond,  were  unjust 
and  unreasonable  in  so  far  as  they  operated  to  deny  those  who  bore 
the  increased  inbound  rates,  manifestly  established  to  control  or 
influence  the  outbound  movement,  the  refunds  which  were  to  be  made 
when  that  purpose  should  have  been  accomplished.     We  made  a 
permissive  award  of  reparation  under  which  defendant  was  author- 
ized, but  not  directed,  to  pay  reparation  under  certain  conditions  to 
the  complainant  factors,  for  and  on  account  of  the  individual  grow- 
ers and  shippers  who  bore  the  increased  charges.    Upon  failure  of 
defendant  to  pay  the  reparation  authorized,  and  at  complainants' 
instance,  this  proceeding  was  reopened.    The  Director  General  was 
made  a  party  defendant  and  some  3,500  country  growers  and  shippers 
were  made  parties  complainant.    A  further  hearing  was  then  held, 
after  which  briefs  were  filed  by  the  parties.    Reparation  is  asked  only 
on  shipments  moving  from  May  27,  1913,  to  December  11,  1914. 

The  complainant  factors  contend  that  we  should  issue  a  manda- 
tory award  of  reparation  in  their  favor.  They  point  out  that  with- 
out specific  instructions  from  the  many  hundreds  of  individual 
growers  who  ship  the  cotton  to  them  for  sale  it  is  their  duty  and 
custom  as  factors  to  pay  the  freight  charges,  and  to  file  claims 
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and  suits  for  loss  and  damage  and  excessive  freight  charges  in  con- 
nection with  shipments  of  cotton.  They  testify  that  this  custom  is 
not  only  recognized  by  the  growers  and  factors  themselves,  but  by 
the  railroads  who  settle  with  the  factors  for  claims  and  suits.  The 
factors  remit  the  proceeds  from  the  claims  and  from  the  sale  of  the 
cotton,  after  their  commissions  and  expenses  have  been  deducted,  in- 
cluding, of  course,  the  expense  of  maintaining  suits  and  collecting 
claims.  If  reparation  were  awarded  directly  to  the  8,600  com- 
plainant growers,  the  complainant  factors  urge  that  they  would  be 
deprived  of  their  lien  for,  and  embarrassed  in  the  collection  of, 
their  expenses.  The  following  is  quoted  from  Ruling  Case  Law,  VoL 
n,  p.  778: 

As  already  seen,  a  factor  has  the  implied  power  to  seU  the  goods  of  his 
principal  In  his  own  name,  and  possesses,  as  against  his  principal,  in  the 
absence  of  some  stipulation  to  the  contrary,  a  special  interest  therein,  and 
the  proceeds  thereof,  and  the  right  to  control  the  same  until  he  receives  his 
compensation  for  services  rendered  in  respect  thereto. 

If  reparation  can  not  be  awarded  in  favor  of  them,  the  complain- 
ant factors  contend  that  it  can  be  awarded  in  favor  of  the  individual 
growers  and  that  their  claims  are  not  barred.  They  point  out  that 
we  so  decided  in  our  original  report  when  we  made  a  permissive 
award  of  reparation  in  favor  of  the  growers  on  claims  filed  within 
the  statutory  period  in  the  names  of  the  factors.  This  decision  is 
in  accord  with  other  cases.  Tounghlood  v.  T.  cfe  P.  Ry.  Co.^  21 
I.  C.  C,  569 ;  Knopke  Bros.  v.  C.  <&  A.  R.  R.  Co.,  50  I.  C.  C,  465.  In 
addition  to  claims  presented  in  defendant's  application  of  May  8, 
1916,  other  claims  were  filed  in  the  formal  complaint  on  September  2, 
1916,  and  in  letters  of  the  Memphis  Freight  Bureau  received  June  28 
and  December  4,  1916. 

Defendant  contends  that  the  damage  claimed  is  uncertain  b^ause 
the  identity  of  each  bale  of  cottcm  was  not  preserved  during  the 
handling  in  and  out  of  Memphis,  but  defendant  has  permitted  sub- 
stitution in  transit  under  its  tariffs  in  effect  before  and  after  the 
movement,  and  these  tariffs  have  been  accepted  as  the  basis  on  which 
reparation  should  be  awarded.  But  defendant  now  seeks  to  retain 
the  unpaid  refunds  to  which  we  have  found  it  is  not  entitled.  It 
also  contends  that  the  claims  of  the  3,500  original  consignors  are 
barred  as  the  growers  were  not  specifically  named  as  complainants 
until  October  14, 1918 ;  also  because  detailed  description  of  each  ship- 
ment was  not  furnished.  It  does  not  deny  that  certain  specific  ship- 
ments were  described  as  representative  of  all  the  shipments  involved. 

Bearing  in  mind  that  until  they  receive  payment  for  their  services 
and  expenses  the  factors  have  a  property  right  or  interest  against 
their  principals  in  the  proceeds  resulting  from  the  handling  of  the 
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cotton,  it  is  apparent  that  we  can  not  justly  or  legally  deprive  them 
of  that  right  by  awarding  reparation  directly  to  the  principals. 

We  have  found  that  the  tariff  provisions  and  regulations  assailed 
were  unjust  and  unreasonable  to  the  extent  previously  stated  herein. 
We  further  find  that  the  country  growers  and  shippers  made  the 
shipments  involved  and  paid  and  bore  the  charges  thereon  through 
complainant  factors;  that  they  have  been  damaged  to  the  extent  of 
the  difference  between  the  charges  paid  and  those  herein  found  rea- 
sonable; and  that  the  complainant  factors,  in  their  representative 
capacity,  are  entitled  to  reparation  with  interest  on  shipments  made 
subsequently  to  May  27, 1913,  provided  such  shipments  were  covered 
by  claims  presented  to  us  within  the  statutory  period.    The  formal 
complaint  was  filed  within  six  months  from  our  letter  of  March  11, 
1916,  advising  that  this  complaint  could  not  be  adjusted  informally. 
The  exact  amount  of  reparation  due  can  not  be  determined  on  this 
record  and  complainants  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  rule  V  of  the  Hules  of 
Practice,  including  the  dates  on  which  charges  were  paid,  which 
statement  should  be  submitted  to  defendant  for  verification.     Upon 
receipt  of  a  statement  so  prepared  and  verified,  we  will  consider  the 
entry  of  an  order  awarding  reparation. 

Hall,  Commissioner^  dissent& 
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No.  10514. 
SOUTH  BEND  CHAMBER  OF  COMMEBCE  ET  AL. 

V. 

DIKECTOR  GENERAL,  BALTIMORE  &  OHIO  RAILROAD 

COMPANY,  ET  AL. 


Submitted  December  S,  1919.    Decided  March  t,  1920. 


Percentage  basis  affiled  In  making  rates  between  South  Bend,  Blishawaka, 
Elkbart,  Qoshen,  Napanee,  and  Micbigan  Oity,  Ind.,  and  points  in  eastern 
tnank  line  territory  and  New  England  territory  found  relatively  unreason- 
able and  unduly  prejudicial  to  such  points  and  unduly  preferential  of 

points  in  western  and  northern  Ohio  and  southwestern  Michigan. 

• 

Frank  A.  Larish  and  James  F.  Daagherty  for  complainants;  and 
Nxiel  D.  Belnap^  John  S.  Bttrchmore^  and  Luther  M.  Walter  for 
Chamber  of  Commerce  of  Michigan  City,  Ind. 

C.  H.  Rodehaver  for  merchants  and  manufacturers  of  Niles,  Mich.; 
Ernest  L.  Ewing  for  Cadillac  Lumber  Exchange  and  others;  ThoTnae 
B.  Moore  and  Beaumont^  Smith  <&  Harris  for  Michigan  Manufac- 
turers Association;  William  A.  Slater  for  Grand  Rapids  Association 
of  Commerce;  Francis  Z>,  CampaUj  Frank  E.  Jones^  and  C.  P.  Thom- 
son for  Grand  Rapids  Furniture  Manufacturers  Association;  E.  C. 
Nettels  for  Michigan  Traffic  League  and  Battle  Creek  Chamber  of 
Commerce;  F.  F.  Kleinfeld  for  "Thumb"  Shippers  Association; 
and  Ettgene  Wallace  for  Battle  Creek  Chamber  of  Commerce  and 
Kellogg  Toasted  Com  Flakes  Company,  interveners. 

B.  L.  Tuttle  for  American  Box  Board  Company;  /.  K.  Hudson 
for  Aladdin  Company  and  Bay  City  Board  of  Commerce;  Donald 
MacDonald  for  Saginaw  Board  of  Commerce;  and  Herman  Mueller 
for  Lansing  Chamber  of  Commerce. 

John  C.  Grcbham  for  Jackson  Chamber  of  Commerce  and  Michigan 
Hay  &  Grain  Association;  Frank  E.  Coombs  for  Benton  Harbor 
Chamber  of  Commerce,  St.  Joseph  Chamber  of  Commerce,  and 
Michigan  Fruit  Packers  Federation;  Oeorge  J.  Bolander  for  Kala- 
mazoo Chamber  of  Commerce;  and  Harris  E.  Galpin  for  Muskegon 
Employers  Association  and  Muskegon  Chamber  of  Commerce. 

John  C.  BiUsy  D.  P.  ConneU,  E.  M.  Davisy  W.  K.  Williams^  C.  P. 
Stuart  J  and  T.  H.  Burgess  for  defendants. 
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Bepobt  of  the  C!oMMI88ION. 

Meter,  Commissioner: 

This  case  was  made  the  subject  of  a  proposed  report  which  was 
served  upon  the  parties.  Exceptions  were  filed  by  the  complainants 
and  the  Michigan  City  intervener  and  oral  argmnent  had. 

The  initial  complainant  herein  is  a  corporation  organized  to  further 
the  commercial,  industrial,  and  municipal  interests  of  South  Bend, 
Ind.  Its  members  and  the  other  complainants  herein  are  corpbrmr 
tions,  partnerships,  and  individuals  having  their  principal  places  of 
business  for  the  manufacture  and  sale  of  various  commodities  at 
South  Bend,  Mishawaka,  Elkhart,  Goshen,  and  Napanee,  Ind.  The 
complaint  of  these  cities  is  that  for  the  transportation  of  class  and 
commodity  traffic  between  those  cities  and  points  in  trunk  line  ter- 
ritory and  New  England  territory  shippers  are  subjected  to  the 
payment  of  rates  which  are  unjust  and  unreascmable,  absolutely  and 
relatively,  in  violation  of  the  act  to  regulate  commerce  and  the 
federal  control  act;  and  which  are  unjustly  discriminatory  and  un- 
duly prejudicial  and  in  violation  of  the  long-and-short-haul  pro- 
vision of  the  fourth  section  of  the  act  to  regulate  commerce. 

The  class  rates  paid  by  the  complainants  between  South  Bend  and 
the  associated  cities  and  New  York,  N.  Y.,  are,  in  cents  per  100 
pounds,  for  the  six  classes,  as  follows: 

Classes 12      3       4       5      6 

Rates 108    95    72    50.5    43    86 

Between  trunk  line  territory  and  central  territory,  rates  are  ad- 
justed in  relation  to  the  scale  of  rates  applicable  between  Chicago 
and  New  York,  which  are  regarded  as  base  rates  and  Chicago  as  a 
100  per  cent  point  Points  in  central  territory  are  placed  in  groups 
which  take  percentages  of  the  base  rates,  theoretically  in  the  propor- 
tions  that  the  short-line  distances  between  such  points  and  New 
York  bear  to  the  short-line  distance  between  Chicago  and  New  York. 
The  percentages  on  eastbound  traffic  are  not  always  the  same  as  on 
westbound  traffic  Rates  between  points  in  central  territory  and 
points  in  trunk  line  territory,  other  than  New  York,  are  made  dif- 
ferentially higher  or  lower  than  rates  to  or  from  that  point. 
Under  this  adjustment  the  complaining  cities  are  grouped  with 
other  points  in  northern  Indiana  taking  96  per  cent  of  the  base  rates. 
Complainants  contend  that  their  manufacturers  and  jobbers  compete 
with  manufacturers  and  jobbers  of  similar  character,  particularly 
those  located  in  the  central  and  northern  portions  of  the  states  of 
Ohio  and  Indiana  and  that  portion  of  the  southern  peninsula  of 
Michigan  lying  immediately  north  of  the  complaining  cities;  that 
the  revenue  per  mile  of  haul  under  rates  between  the  competitive 
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territory  specified  and  New  Tork  is  lower  t^n  that  under  rates 
paid  by  the  complaining  cities;  that  their  favorable  location  on  the 
great  channels  of  throu^  transportation  between  Chicago  and  New 
York  entitle  them  to  rates  made  92  per  cent  of  the  base  rates,  which 
would  reduce  their  rates  to  and  from  New  Tork  in  cents  per  100 
pounds  on  the  respective  classes  in  the  following  amounts: 

Classes    12      3      4        5        6 

Amounts  4.6    4      8      2      1.5    1.6 

The  Chamber  of  Commerce  of  Michigan  City,  Ind.,  composed  of 
merchants  and  manufacturers  of  that  city,  filed  a  similar  complaint, 
which  was  permitted  to  be  filed  as  of  the  nature  of  an  intervention. 
Michigan  City  is  grouped  with  Chicago  and  other  points  in  the  100 
per  cent  group.  It,  too,  is  seeking  a  reduction  of  its  percentage  to  92 
per  cent,  which  would  result  in  reductions. in  the  rates  in  the  fol- 
lowing amoimts : 

Classes    1    2    3    4      6       6 

Amounts 9    8    6    4    3.6    3.5 

In  the  Michigan  Percentage  Cases^  47  I.  C.  C,  409,  we  held  that 
the  rates  to  certain  points  in  Michigan  were  unduly  prejudicial  to 
such  cities,  and  that  the  prejudice  could  be  removed  only  by  reducing 
the  percentages  of  the  Michigan  groups.  Grand  Rapids,  Kalamazoo, 
Marshall,  Battle  Creek,  and  other  points  in  Michigan  in  the  96  per 
cent  group  were  reduced  to  92  per  cent.  One  effect  of  our  order  in 
that  case  was  the  division  of  the  former  96  per  cent  group  at  the 
Indiana-Michigan  state  line.  After  the  filing  of  the  complaint  in 
this  case,  in  a  petition  to  reopen  the  Michigan  Percentage  Cases^ 
9upra^  the  Director  General  averred,  among  other  things,  that  the 
discrimination  alleged  by  the  complainants  herein,  if  any  existed, 
was  due  solely  to  the  fact  that  the  defendants  in  that  case  had 
obeyed  our  order  and  that  the  only  proper  method  of  removing  sudi 
discrimination  was  to  change  the  percentage  bases  in  effect  in 
Michigan,  and  especially  in  the  92  per  cent  group.  The  petition  was 
denied.  Some  of  the  complainants  in  that  case,  interested  in  the 
preservation  of  the  adjustments  there  obtained,  intervened  in  the 
present  case. 

South  Bend,  Mishawaka,  Elkhart,  and  Goshen  are  in  the  central 
portion  of  northern  Indiana  near  the  Indiana-Michigan  state  line. 
South  Bend  is  less  than  7  miles  south,  and  Niles,  Mich.,  in  the  92 
per  cent  group,  is  5  miles  north  of  that  line.  South  Bend  is  96 
miles  east  of  Chicago.  By  railroad  Mishawaka  is  4  miles  east  of 
South  Bend,  but  its  suburbs  adjoin  those  of  South  Bend  and  the 
two  cities  are  practically  one  industrial  community.  Elkhart  is  11 
miles  and  Goshen  81  miles  east  of  Mishawaka.    The  complaining 


218  INTERSTATE  COMBiEBOE  COMMISSION  BEPOBTS. 

cities  are  located  between  Chicago  and  Toledo,  Ohio,  on  the  main  line 
of  the  New  York  Central  Railroad.  South  Bend  and  Mishawaka 
are  also  on  the  line  of  the  Grand  Trunk  Western  Bailway  between 
Chicago  and  Kalamazoo,  Mich.  Goshen  and  Elkhart  are  served 
by  the  Michigan  division  of  the  Cleveland,  Cincinnati,  Chicago  ft 
St.  Louis  Railroad  operating  from  Benton  Harbor,  Mich.,  to  Louis- 
ville, Ky.  A  branch  of  the  Michigan  Central  connects  South  Bend 
with  the  main  line  of  that  company.  In  addition  other  north-and- 
south  lines  such  as  those  of  the  Lake  Erie  &  Western,  New  Jersey, 
Indiana  &  Illinois  railways  and  the  Pennsylvania  Company  reach 
South  Bend,  and  in  connection  with  eastern  lines  of  the  Balti- 
more &  Ohio  Railroad,  Wabash  Railroad,  and  the  Pennsylvania 
Company  form  other  routes.  Napanee  is  on  the  main  line  of  the 
Baltimore  &  Ohio  Railroad  between  Chicago  and  Baltimore,  Md. 
It  is  9  miles  west  of  Milford  Junction,  Ind.,  which  is  11  miles  south 
of  Goshen. 

Michigan  City  is  located  on  the  south  shore  of  Lake  Michigan,  56 
miles  east  of  Chicago  and  about  10  miles  southwest  of  New  Buffalo, 
Mich.,  a  point  in  the  92  per  cent  group.  It  is  on  the  main  lines 
of  the  Michigan  Central  and  Pere  Marquette  railroads.  It  is  also 
served  by  the  north-and-south  lines  of  the  Lake  Erie  &  Western 
and  the  Chicago,  Indianapolis  &  Louisville  railroads  and  by  trac- 
tion lines. 

Under  the  formula  used  in  making  these  percentage-group  rates, 
the  desired  percentage  is  obtained  by  deducting  a  fixed -terminal 
charge  of  6  cents  per  100  pounds  from  an  assumed  rate  from  Chicago 
to  New  York  of  25  cents  per  100  pounds ;  the  remainder  is  divided 
by  the  short-line  distance  from  Chicago  to  New  York ;  the  result  is 
multiplied  by  the  short-line  distance  of  the  point  from  which  the  per- 
centage is  sought  from  New  York,  the  terminal  allowance  is  again 
added  and  the  percentage  which  the  resulting  rate  bears  to  the  26.-cent 
rate  is  the  percentage  to  be  used.  Prior  to  The  Five  Per  Cent  Case^ 
32  I.  C.  C,  325,  the  sixth-class  rate  from  Chicago  to  New  York  was 
25  cents  per  100  pounds.  Due  to  the  increases  allowed  in  that  case, 
in  The  Fifteen  Per  Cent  Caee^  46  I.  C.  C,  803,  and  General  Order 
No.  28  of  the  Director  General  of  Bailroads,  the  present  sixth-class 
rate  from  Chicago  to  New  York  is  37.5  cents  per  100  pounds,  or  50 
per  cent  higher  than  the  25-cent  rate.  Consequently  in  their  exhibits 
complainants  have  deducted  9  cents  as  a  terminal  allowance  from  the 
sixth-class  rates,  and,  following  the  formula  described,  compared  the 
resulting  revenue  per  mile  of  haul  at  the  complaining  cities  vnth  that 
at  points  in  Ohio  and  Michigan,  and  showed  that  the  revenue  under 
rates  to  the  complaining  cities  is  higher  than  that  from  rates  to 
points  in  Ohio  and  many  of  the  Michigan  points.    Defendants  con- 
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tend  that  this  maimer  of  obtaining  rates  does  not  correctly  disclose  the 
relative  situation  for  the  reason  that  the  revenue  per  ton  per  mile  de- 
creases as  the  distance  increases  only  because  the  terminal  allowance, 
a  constant  factor,  is  necessarily  proportionately  diminished  as  the 
distance  increases.  They  therefore  compare  the  revenue  per  ton  per 
mile  under  the  fifth-class  rates,  and  the  revenue  per  100  pounds  per 
mile  under  the  sixth-class  rates,  showing  that  with  few  exceptions 
the  revenue  per  ton  per  mile  and  per  100  pounds  per  mile  from  rates 
to  the  complaining  cities  is  lower  than  from  rates  to  points  in  Ohio. 
The  fifth-class  rates  were  used  for  the  reason  that  over  50  per  cent  of 
the  carload  ratings  in  the  official  classification  are  of  that  class, 
whereas  but  11  per  cent  are  of  sixth  class. 

In  many  instances  the  western  edges  of  the  rate  groups  are  north- 
and-south  lines  of  railroad,  and  many  important  points  formerly 
recognized  as  basing  points,  such  as  Cleveland  and  Toledo,  are  in 
the  western  part  of  the  groups.  In  a  grouping  system,  it  necessarily 
follows  that  rates  at  such  points  are  lower,  distance  considered,  and 
the  revenue  per  ton  per  mile  less  than  at  other  points  in  the  group. 

Michigan  City  is  on  the  extreme  eastern  edge  of  the  100  per  cent 
group.  To  grant  it  the  relief  prayed,  a  92  per  cent  basis,  would 
make  the  revenue  per  ton  per  mile  under  rates  between  New  York 
and  Michigan  City  lower  than  that  under  rates  between  New  York 
and  Chicago.  Kates  between  New  York  and  Michigan  City  are  the 
same  as  the  rates  between  New  York  and  Chicago.  Rates  between 
Michigan  City  and  the  west  are  higher  than  those  between  Chicago 
and  the  west.  Gary,  East  Gary,  and  Porter,  Ind.,  are  in  the  Chicago 
switching  limits,  Michigan  City  is  not.  Each  case  must  be  con- 
sidered on  its  merits  and  whether  the  adjustment  between  Michigan 
City  and  the  west  is  unreasonable  or  prejudicial  is  not  in  issue  here. 

West  of  the  line  of  the  New  York  Central  running  north  from 
White  Pigeon  to  Grand  Rapids,  lie  10  cities  which  have  rates  that 
yield  lower  revenue  per  ton  per  mile  from  the  fifth-class  rates  from 
and  to  New  York  than  do  the  rates  to  and  from  South  Bend  and 
associated  cities  and  Michigan  City.  It  is  practically  admitted  by 
the  defendants  that  these  points  have  a  basis  of  rates  which  is 
lower  than  that  to  which  their  location  entitles  them.  That  the 
rate  disparity  between  Michigan  City  in  the  100  per  cent  group, 
and  New  Buffalo  in  the  92  per  cent  group,  is  indefensible  is  ad- 
mitted. 

Because  of  deflation  in  the  percentages  and  consequent  lower  rates 
to  and  from  points  in  Michigan  beyond  South  Bend,  Elkhart,  and 
Goshen,  departures  from  the  provisions  of  the  fourth  section  exist. 
The  Cleveland)  Cincinnati,  Chicago  &  St.  Louis  Railroad  runs  from 
Benton  Harbor,  through  Niles,  Elkhart,  and  Goshen,  and  south 
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through  Claypool,  Bolivar,  and  New  Paris,  Ind.,  its  junctions  with 
the  New  York,  Chicago  &  St.  Louis,  Erie,  and  Wabash  railroads. 
These  junctions,  also  Marion,  Milford  Junction,  and  Plymouth,  Ind., 
in  connection  with  eastern  carriers,  are  used  in  making  through 
routes  via  which  Niles  and  Benton  Harbor  are  accorded  through 
rates  on  the  basis  of  92  per  cent  of  the  base  rates. 

The  Ghrand  Rapids  branch  of  the  New  York  Central  Railroad 
from  Elkhart  to  Grand  Rapids  runs  through  White  Pigeon,  Three 
Rivers,  Kalamazoo,  and  Allegan.  To  and  from  the  territory  along 
this  branch,  in  the  92  per  cent  group,  through  traffic  is  handled 
via  Goshen  and  Elkhart,  because  it  is  more  economical  to  do  so  than 
to  move  it  via  the  shorter  route  of  the  same  line  via  Grand  Rapids, 
Lenawee  Junction,  and  Toledo.  After  the  Michigan  Percentage 
Cases^  mpra^  the  interested  carriers  represented  to  us  that  depar- 
tures from  the  long-and-short-haul  provision  of  the  fourth  section 
of  the  act  would  be  created  and  departures  increased  at  intermediate 
points  in  Ohio  and  Indiana  in  complying  with  the  decision.  We 
accordingly  authorized  temporary  relief  from  the  application  of  the 
fourth  section  in  this  respect. 

Defendants  urge  that  if  the  basis  sought  by  complainants  is 
granted,  other  cities  and  towns  in  central  territory,  the  percentages 
of  which  are  not  exactly  upon  the  formula  basis,  would  seek  similar 
relief,  and  that  a  strict  application  of  the  percentage  formula  through 
the  territory  would  involve  serious  reductions  of  revenue.  They  also 
call  attention  to  the  fact  that  many  of  the  railroads  serving  the  com- 
plaining cities  are  among  those  which  failed  in  1918  to  earn  their 
standard  returns.  While  these  are  proper  elements  for  considera- 
tion in  determining  the  reasonableness  of  rates,  they  constitute  no 
bar  to  the  granting  of  relief  if  rates  are  shown  to  be  relatively  un- 
reasonable or  unduly  prejudicial. 

Defendants  also  urge  that  the  preponderance  of  tonnage  is  east- 
bound  rather  than  westbound;  that  overhead  tonnage  transported 
from  the  western  edge  of  central  territory,  through  Illinois,  Indiana, 
and  Ohio,  increases  very  materially  in  the  latter  state ;  that  the  Ma- 
honing and  Shenango  Valleys  in  Ohio  and  Pennsylvania,  the  great 
iron  and  steel  producing  section  of  the  country,  produce  enormous 
volumes  of  tonnage  both  for  eastbound  and  westbound  movements  far 
in  excess  of  all  tonnage  produced  in  Indiana,  and  that  basing  points 
in  Ohio  may  logically  be  accorded  rates  which  are  related  more 
closely  to  those  which  an  exact  application  of  the  percentage  formula 
would  afford  them  than  could  be  claimed  by  the  cities  of  Indiana 
with  their  comparatively  lighter  tonnage. 

Upon  consideration  of  the  whole  record,  we  are  of  the  opinion  and 
find  that  the  rater,  between  Michigan  City,  South  Bend,  Mishawaka, 

B7L0.0. 


SOUTH  B£ND  CHAMBER  OF  OOHMEBCE  V.  DIBECTOB  GBNERAI*.    221 

Elkhart,  Goshen,  and  Napanee,  on  the  one  hand,  and  points  in  east- 
em  trunk  line  and  New  England  territories,  on  the  other,  are  rela- 
tively unreasonable  and  unduly  prejudicial  to  such  cities  and  unduly 
preferential  of  cities  in  central  and  northern  Ohio,  and  in  Michigan, 
west  of  the  line  of  the  New  York  Central  Railroad  from  Elkhart  to 
Grand  Rapids  and  south  of  the  line  of  the  Grand  Trunk  Western 
from  Grand  Rapids  to  Grand  Haven. 

The  undue  prejudice  with  respect  to  Ohio  points  should  be  re- 
moved by  reducing  the  percentage  of  South  Bend  and  associated 
cities  to  94  per  cent,  and  of  Michigan  City  to  96  per  cent,  and  with 
respect  to  the  southwestern  Michigan  points  can  be  removed  by  in- 
creasing the  percentage  of  Niles,  Buchanan,  Hartford,  Holland, 
and  points  east  thereof  to  the  line  above  described  to  94  per  cent, 
and  points  west  thereof  to  96  per  cent. 

The  short-line  routes  to  Kalamazoo  and  Grand  Rapids  and  points 
on  and  east  of  the  line  above  described  do  not  pass  through  the 
complaining  cities,  and  with  rates  to  both  groups  properly  adjusted, 
it  is  not  apparent  that  the  complaining  cities  would  be  injured  by 
allowing  traflBc  destined  to  points  properly  entitled  to  lower  rates 
to  move  over  routes  through  the  higher-rated  group,  and  as  to  these 
points  we  shall  allow  the  temporary  relief  granted  in  Fourth  Section 
Order  No.  7149  to  stand. 

The  routes  and  distances  to  points  west  and  south  of  the  lines 
above  described  from  Elkhart  to  Grand  Haven  are  not  such  as  to 
justify  lower  rates  than  at  the  complaining  cities,  and  that  portion 
of  the  fourth  section  order  permitting  the  maintenance  of  lower 
rates  to  such  points  than  to  intermediate  points  will  be  revoked. 

Appropriate  orders  will  be  entered. 

Haix,  Commissioner^  dissents* 
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No.  10822.* 
GENERAL  CHEMICAL  COMPANY 

V. 

DIRECTOR  GENERAL,  DELAWARE,  LACKAWANNA  & 
WESTERN  RAILROAD  COMPANY,  ET  AL. 


Bulmitted  January  15,  1920.    Decided  February  11,  1920. 


Rates  on  nitrate  of  soda  imported  from  Chilo,  from  north  Atlantic  ports  to 
points  In  central  territory  found  to  have  been  and  to  be  unreasonable. 
Reasonable  rates  for  the  future  prescribed  and  reparation  awarded. 

Steele  <&  Otis  and  O.  J.  Nourae  for  General  Chemical  Company; 
and  F.  D.  Reily  for  Ault  &  Wiborg  Company. 

Wvnthrop  <&  Stimson  and  Edward  E.  Miller  for  Aetna  Explosives 
Company ;  H.  J.  Taggart  for  Hercules  Powder  Company ;  and  Har- 
vey S.  Farrow  for  E.  I.  du  Pont  de  Nemours  Company,  interveners. 

Henry  Wolf  Bikle  and  Morrison  R.  Waite  for  defendants. 

Report  of  the  Commission. 
Division  1,  Commissioners  McChord,  Meyer,  and  Atfchison. 

The  General  Chemical  Company  is  a  corporation  having  its  prin- 
cipal office  in  New  York,  N.  Y.,  and  is  engaged  in  the  manufacture 
and  sale  of  heavy  chemicals  at  various  points  in  the  United  States 
and  the  Dominion  of  Canada,  among  which  are  one  each  at  Willow, 
Ohio,  and  Hegewisch,  111.  These  points,  on  traffic  here  considered, 
take  the  same  rates,  respectively,  as  Cleveland,  Ohio,  and  Chicago, 
111.,  near  which  they  are  located. 

By  complaint,  filed  August  13, 1919,  as  amended,  it  is  alleged  that 
the  rates  on  nitrate  of  soda,  in  carloads,  from  New  York,  N.  Y., 
Philadelphia,  Pa.,  and  Baltimore,  Md.,  to  Hegewisch,  111.,  and  Wil- 
low, Ohio,  were  and  are  unreasonable  to  the  extent  that  the  fifth- 
class  base  rate  of  45  cents,  and  the  subsequently  established  com- 
modity rate  of  36  cents  per  100  pounds,  applicable  between  New  York 
and  Hegewisch,  HI.,  exceeded  or  exceeds  a  proposed  base  commodity 
rate  of  30  cents  per  100  pounds.  During  the  period  from  July  15, 
1918,  to  November  23,  1918,  both  inclusive,  complainant  shipped 

^  This  report  also  embraces  No.  10742,  Ault  A  Wiborg  Company  v.  Director  General, 
PannsjlTania  Railroad  Company,  et  al.  The  cases  were  separately  heard  but  involred  the 
Muno  isstio. 
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122  carloads  of  nitrate  of  soda,  weighing  4,197  net  tons,  imported 
from  Chile,  via  New  York,  and  Philadelphia,  to  Willow,  and  via 
Philadelphia,  and  Baltimore,  to  Hegewisch. 

The  establishment  of  reasonable  rates  for  the  future  and  topara- 
tion  of  $10,643.42,  including  war  taxes,  are  sought. 

The  Ault  &  Wiborg  Company,  also  a  corporation,  is  engaged  in  the 
manufacture  of  heavy  chemicals,  inks,  and  varnishes  at  Cincinnati, 
Ohio.  It  has  a  plant  at  Ivorydale,  Ohio,  within  the  switching  limits 
of  Cincinnati.  By  complaint,  filed  August  22,  1919,  it  is  alleged 
that  a  fifth-class  rate  of  36  cents  per  100  pounds,  charged  during 
the  period  of  August  22, 1918,  to  December  19,  1918,  both  inclusive, 
for  the  transportation  of  nine  carloads  of  nitrate  of  soda,  weighing 
672,192  pounds,  imported  from  Chile  via  Baltimore  and  transported 
thence  to  Ivorydale,  was  and  is  unreasonable  to  the  extent  it  exceeded 
a  proposed  commodity  rate  of  22.5  cents  per  100  pounds.  The  relief 
prayed  is  similar  to  that  asked  by  the  initial  complainant. 

Between  trunk  line  territory  and  central  territory,  class  rates  are 
adjusted  in  relation  to  a  scale  of  base  class  rates  applicable  between 
Chicago  and  New  York ;  points  in  central  territory  less  distant  from 
New  York  than  is  Chicago  take  percentages  of  the  base  rates.  Cin- 
cinnati is  an  87  per  cent;  Cleveland,  a  71  per  cent  point.  Philadel- 
phia and  Baltimore  take  port  differentials  of  2  and  3  cents,  re- 
spectively, imder  New  York.  The  key  rate  is  that  from  New  York 
to  Chicago  and  will  sufficiently  disclose  the  situation  of  which  com- 
plaints are  made.  That  rate  alone  is  referred  to  when  not  otherwise 
stated!  Throughout  the  report  rates  are  stated  in  cents  per  100 
pounds. 

Various  companies  engaged  in  the  manufacture  of  explosives  and 
heavy  chemicals  were  permitted  to  intervene  on  behalf  of  complain- 
ant.   They  ask  no  affirmative  relief. 

The  ni^ate  of  soda  here  under  consideration  was  imported.  On 
June  24, 1918,  the  import  rate  thereon  was  24  cents.  No  commodity 
rate  applicable  to  domestic  shipments  obtained.  General  Order  No. 
28  of  the  Director  General  of  Railroads  provided : 

AU  export  and  import  rates  shall  be  canceled  and  domestic  rates  applied  to 
and  from  the  ports. 

In  the  absence  of  a  commodity  rate  applicable  to  domestic  ship- 
ments the  class  rate  applied.  Nitrate  of  soda  in  the  official  classi- 
fication is  rated  fifth  class.  On  June  25,  1918,  the  rate  applicable  to 
that  class  was  45  cents.  This  class  rate  is  87.5  per  cent  in  excess  of 
the  withdrawn  import  commodity  rate.  Between  December  24, 
1918,  and  May  19,  1919,  carriers  operating  from  Atlantic  seaboard 
ports  to  central  territory  published  commodity  rates  applicable 
therefrom  to  points  in  central  territory.    The  base  commodity  rate 
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of  86  cents  exceeds  the  withdrawn  import  rate  50  per  cent  Com- 
plainants' proposed  base  rate  of  80  cents,  25  per  cent  in  excess  of  the 
withdrawn  import  rate,  is  alleged  by  complainants  to  comport  with 
General  Order  No.  28,  which  permitted  increases  in  many  rates  of 
not  more  than  that  per  cent. 

Nitrate  of  soda  is  used  in  the  manof acture  of  fertilizers  and  ex- 
plosives and  for  other  purposes.  It  is  included  in  our  regulations  for 
the  transportation  of  explosives  and  other  dangerous  articles  as  an 
oxidizing  material.  Owing  to  its  susceptibility  to  damage  by  air  or 
water  it  is  transported  in  box  cars.  It  appears  that  the  initial  com- 
plainant has  sustained  no  loss  in  its  transportation  during  the  past 
20  years. 

The  shipments  from  New  York  originated  on  the  lines  of  either  the 
New  York  Central  or  the  Delaware,  Lackawanna  &  Western  rail- 
roads; from  Philadelphia  on  the  Philadelphia  &  Beading  Railway; 
and  from  Baltimore  on  the  Pennsylvania  Bailroad.  They  were  de- 
livered by  the  Baltimore  &  Ohio,  Indiana  Harbor  Belt,  Pittsburgh, 
Cincinnati,  Chicago  &  St  Louis  Bailway,  or  Pennsylvania  com- 
panies. It  is  unnecessary  to  state  the  names  of  the  intermediate 
carriers. 

Other  sodiums  of  domestic  origin,  i.  e.,  ash,  bicarbonate,  bisulphate, 
caustic,  hyposulphite,  sal,  silicate,  sulphate,  sulphite,  and  sulphide, 
are  rated  fifth  class  in  the  official  classification;  phosphate  of  and 
triphosphate  of  soda  are  rated  fourth  class;  and  nitre  cake  and  salt 
cake  are  rated  sixth  class.  The  carload  minimum  of  bicarbonate  and 
triphosphate  is  30,000 ;  the  minimum  of  other  sodiums,  36,000 ;  while 
nitre  cake  and  salt  cake  take  the  same  minimum  as  that  of  nitrate  of 
soda,  40,000.  Testimony  on  behalf  of  the  initial  complainant  indi- 
cates that  nitrate  of  soda  averages  a  greater  weight  per  car  than 
other  sodiums,  and  that  it  is  customary  to  sell  the  domestic  sodiums 
per  minimum  car.  The  shipments  of  the  initial  complainant  upon 
which  reparation  is  asked  average  68,700  pounds  per  car ;  those  of  the 
other  complainant,  74,688  pounds.  Defendants'  witness,  however, 
testified  that  these  domestic  sodiums  in  movement  throughout  eastern 
territory  load  as  heavily  as  nitrate  of  soda.  The  present  price  f.  o.  b. 
New  York  of  nitrate  of  soda  is  the  same  as  that  of  caustic  and  hypo- 
sulphite sodiums ;  exceeds  the  prices  of  ash  and  bicarbonate ;  and  is 
less  than  those  of  the  other  sodiums.  The  prices  of  all  the  sodiums, 
during  the  war  period,  were  higher  than  prior  or  subsequent  thereto. 
On  June  24,  1918,  the  rate  on  the  domestic  sodiimis  was  26.5  cents; 
increased,  effective  June  25, 1918, 25  per  cent  to  33  cents. 

On  June  24,  1918,  the  import  rate  from  the  south  Atlantic  and 
Gulf  ports  to  Chicago  was  17  cents;  increased  June  25,  1918,  25  per 
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cent  to  21.5  cents;  increased,  effective  November  15,  1919,  to  33 
cents.  On  traffic  from  other  than  Europe,  Asia,  and  Africa  the 
normal  spread  of  rates  from  Gulf  ports  under  New  York  to  Chi- 
cago was  customarily  3  cents,  i.  e.,  the  rate  New  Orleans  to  Chicago 
was  normally  the  same  as  the  rate  from  Baltimore  to  Chicago. 
Since  the  last-mentioned  date  that  differential  has  obtained,  but  it 
was  not  maintained  during  the  shipment  period. 

Complainant  states  the  rate  of  36  cents  to  have  been  derived  by 
using  the  rate  frcwn  New  York  to  Pittsburgh,  Pa.,  a  60  per  cent 
point,  as  a  base.  But  Pittsburgh  was  never  given  60  per  cent  of  the 
base  import  rate  from  New  York  to  Chicago,  but  something  in  ex- 
cess thereof.  On  June  24,  1918,  when  the  import  rate  was  24  cents 
the  rate  from  New  York  to  Pittsburgh  for  the  transportation  of 
nitrate  of  soda  was  17  cents.  This,  defendants  show,  is  due  to  the 
fact  that  import  rates  were  not  scaled  back  into  central  territory 
to  the  same  extent  as  were  domestic  rates.  On  Jime  25,  1918,  the 
rate  of  17  cents  to  Pittsburgh  was  increased  to  21.5  cents,  or  25  per 
cent.  This  method,  complainant  asserts,  reverses  the  method  of  com- 
puting rates  between  New  York  and  points  in  central  territory  under 
which  the  New  York  to  Chicago  rates  are  used  as  the  base.  In  this 
connection,  we  are  referred  to  King  Powder  Co.  v.  P.  R.  R.  Co.^  36  I. 
C.  C,  653,  in  which  increased  import  rates  on  nitrate  of  soda  in 
carloads  from  Baltimore  and  Philadelphia  to  Cincinnati  were  found 
not  to  have  been  justified.  We  there  required  the  maintenance  of 
rates  on  this  traffic  not  to  exceed  from  Philadelphia  2  cents  and 
from  Baltimore  3  cents  less  than  87  per  cent  of  the  rates  concur- 
rently in  effect  from  New  York  to  Chicago.  Prior  to  The  Five  Per 
Cent  CoM^  32  I.  C.  C,  325,  the  import  rate  for  the  transportation  of 
nitrate  of  soda  from  New  York  to  Chicago  was  20  cents.  Following 
the  Kifng  Powder  Co,  Case^  eupra^  had  the  rate  for  the  transportation 
of  the  same  commodity  from  New  York  to  Pittsburgh  been  made 
12  cents,  or  60  per  cent  of  the  New  York-Chicago  rate,  augmented 
by  all  the  increases  permitted  in  The  Five  Per  Cent  Casey  supra.  The 
Fifteen  Per  Cent  Case,  45  I.  C.  C,  303,  and  imder  General  Order 
No.  28  of  the  Director  General  of  Eailroads,  and  the  resulting  rate 
used  as  a  base  in  computing  the  rate  from  New  York  to  Chicago,  the 
present  rate  from  and  to  these  points  would  be  31.5  cents. 

In  requiring  that  import  rates  should  be  canceled  and  domestic 
rates  substituted  therefor,  General  Order  No.  28  did  not  provide  a 
percental  increase. 

Nothing  here  of  record  demonstrates  that  rates  on  nitrate  of  soda 
should  have  been  or  should  be  lower  than  those  contemporaneously 
applicable  on  dcHnestic  sodiums. 
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Meyer,  Cammisaioner: 

The  foregoing  is  substantially  the  report  as  to  the  issnes  and  facts 
proposed  by  our  examiner  and  served  upon  the  parties.  Exceptions 
were  filed  by  the  defendants  to  the  conclusions  recommended  by  the 
examiner. 

While  we  have  not  before  us  the  base  rate  between  New  York  and 
Chicago,  the  rate  which  we  here  find  reasonable  between  New  Torbf 
and  Hegewisch,  a  Chicago  rate  point,  may  be  a  proper  base  rate  with 
relation  to  which  rates  to  other  points  in  central  territory  should  be 
made. 

Upon  consideration  of  the  whole  record,  we  are  of  the  opinion 
and  find  that  the  rates  assailed  were,  are,  and  for  the  future  will  be, 
unreasonable  to  the  extent  that  the  rates  on  nitrate  of  soda,  in  car- 
loads, from  New  York  to  Hegewisch  exceeded  or  may  exceed  33 
cents  per  100  pounds ;  that  the  rates  from  New  York  to  Willow  ex- 
ceeded or  may  exceed  71  per  cent  of  the  contemporaneous  rate  from 
New  York  to  Hegewisch ;  and  that  the  rates  from  Philadelphia  and 
Baltimore  to  Hegewisch  and  Willow  and  from  Baltimore  to  Ivory- 
dale  exceeded  or  may  exceed  rates  made  100,  71,  or  87  per  cent,  re- 
spectively, of  said  rates  from  New  York  to  Hegewisch,  less  the  regu- 
lar port  differentials. 

We  further  find  that  the  complainants  made  the  shipments  as  de- 
scribed and  paid  and  bore  the  charges  thereon;  that  they  have  been 
damaged  to  the  extent  of  the  difference  between  the  charges  paid 
and  those  that  would  have  accrued  at  the  rate  herein  found  reason- 
able; and  that  they  are  entitled  to  reparation,  with  interest.  The 
exact  amoimt  of  reparation  due  can  not  be  determined  on  this  record, 
and  complainants  should  prepare  statements  showing  the  details  of 
the  shipments  in  accordance  with  rule  V  of  the  Bules  of  Practice, 
which  statements  should  be  submitted  to  the  defendants  for  verifica- 
tion. Upon  receipt  of  statements  so  prepared  and  verified  we  will 
consider  the  entry  of  an  order  awarding  reparation.  As  we  are 
without  power  to  order  refund  of  war  tax,  Zdnioker  Supply  Co.  v. 
S.  By.  Co.^  58  I.  C.  C,  308,  such  taxes  should  be  excluded  from  the 
statements. 

An  appropriate  order  will  be  entered. 
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No.  10734. 
MONBOE  CHAMBEK  OF  COMMERCE 

V. 

DIRECTOR  GENERAL,  ILLINOIS  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Buhmitted  January  SO,  1920.    Decided  March  5, 1920. 


Defendants'  rate  of  27.5  cents  on  coarse  grain,  in  carloads,  from  Cairo,  111.,  to 
Monroe,  La.,  found  not  unreasonable,  but  the  existing  relationship  between 
the  rates  on  coarse  grain,  in  carloads,  from  Cairo  to  Monroe  and  Rayville, 
La.,  found  unduly  prejudicial  to  the  extent  that  the  rate  to  Monroe  exceeds 
the  rate  to  Rayyille  by  more  than  1.5  cents  per  100  pounds. 

H.  /•  Fernandez  for  complainant. 
H.  O.  Herhel  for  defendants. 

Report  or  the  Commission. 

Division  1,  Commissionebs  McChobd,  Mbter,  and  Aitchison. 
Meyer,  Commissioner: 

This  case  was  made  the  subject  of  a  proposed  report  which  was 
served  upon  the  parties.  No  exceptions  were  filed,  but  since  the 
hearing  some  of  the  rates  under  consideration  have  been  changed. 
Our  report  follows  to  a  large  extent  the  report  proposed  by  the  ex- 
aminer. * 

The  complainant  is  a  volimtary  association  of  diippers  and  re- 
ceivers of  freight  at  Monroe  igid  West  Monroe,  La.  By  complaint, 
filed  July  1,  1919,  as  amended,  it  is  alleged  that  defendants'  rates 
on  com  and  other  coarse  grains  and  products  thereof  taking  the 
same  rates,  which  will  hereinafter  be  referred  to  as  coarse  grain,  in 
carloads,  from  Cairo,  111.,  to  Monroe  and  West  Monroe,  are  unreason- 
able, unduly  prejudicial  to  the  prefer^ice  and  advantage  of  Ray- 
ville, La.,  and  in  violation  of  the  long-and-short-haul  clause  of  the 
fourth  section  of  the  act  Reparation  is  asked  on  behalf  of  members 
of  the  complainant  association  on  shipments  moving  since  June  26, 
1918.  Rates  are  stated  herein  in  cents  per  100  pounds.  The  rates 
to  Monroe  and  West  Monroe  are  the  same  and  hereafter,  for  con- 
venience, we  will  refer  to  Monroe  only. 

Monroe  is  served  by  the  Missouri  Pacific  Railroad,  the  Arkansas 
&  Louisiana  Midland  Railroad,  and  the  Vicksburg,  Shreveport  ft 
Pacific  Railway  and  is  located  76  miles  west  of  Vicksburg,  Miss.,  21 

miles  west  of  Rayville,  La.,  and  420  miles  from  Cairo.    Prior  to 
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local  rates  of  the  Vicksburg,  Shreveport  &  Pacific  from  Vicksburg 
to  Rayville  and  Monroe  is  2.6.  The  spread  prior  to  June  25,  1918, 
between  the  rates  on  coarse  grain  from  Cairo,  locally  to  Monroe  and 
proportionally  to  Ea3rville,  was  1  cent.  If  each  of  the  latter  rates 
had  been  increased  only  26  per  cent,  the  spread  would  be  1.5  cents. 
Prior  to  June  26, 1918,  the  local  rate  on  wheat  from  Cairo  to  Monroe 
was  3  cents  higher  than  the  coarse-grain  rate.  Adding  3  cents  to  the 
coarse-grain  proportional  to  Rayville  would  have  made  21  cents 
and  this  rate  increased  25  per  cent  would  be  26.6  cents  or  1  cent  less 
than  the  present  local  rate  to  Monroe. 

It  should  be  noted  that  the  proportional  rate  to  Bayville  is  now 
25.5  cents  which  exceeds  the  aggregate  of  the  intermediate  rates  to 
and  from  Vicksburg  of  25  cents.  There  is  apparently  no  justifica- 
tion for  this  situation  and  it  should  be  removed.  The  basis  for  cGm- 
plainant's  allegation  of  a  violation  of  the  fourth  section  is  that  the 
proportional  rates  applying  through  Monroe  to  points  beyond  on 
the  Vicksburg,  Shreveport  &  Pacific  Eailway  were  lower  than  the 
local  rate  to  Monroe.    Such  situations  have  been  corrected. 

Upon  consideration  of  the  record  we  are  of  the  opinion  and  find 
that  the  present  local  rate  on  coarse  grains,  as  hereinbefore  described, 
from  Cairo  to  Monroe  is  not  unreasonable,  but  that  the  maintenance 
of  the  lower  proportional  rate  from  Cairo  to  Rayville  subjects  com- 
plainants at  Monroe  to  undue  prejudice  and  accords  to  Rajmlle 
undue  preference  and  advantage  to  the  extent  that  the  rate  from 
Cairo,  on  traffic  originating  beyond,  to  Monroe  exceeds  the  rate  on 
like  traffic  contemporaneously  maintained  from  Cairo  to  Rayville  by 
more  than  1.5  cents  per  100  pounds. 

The  record  does%6t  establish  that  the  members  of  the  complainant 

organization  paid  and  bore  the  freight  charges,  as  such,  on  any  of 

the  shipments  upon  which  they  claim  reparation,  nor  is  there  any 

proof  of  damage  sufficient  to  support  an  award  of  reparation  under 

a  finding  of  undue  prejudice.    Reparation  will  therefore  be  denied. 

An  appropriate  order  will  be  entered. 
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No.  10415.* 

ARKANSAS  JOBBERS  &  MANUFACTURERS 

ASSOCIATION 

V. 

DIRECTOR    GENERAL,   CHICAGO,   ROCK   ISLAND  & 
PACIFIC  RAILWAY  COMPANY,  ET  AL. 


Submitted  October  20,  1919.    Decided  February  11,  1920. 


Upon  complaints  attacking  the  commodity  rates  on  citrus  fruit,  pineapples, 
bananas,  and  coconuts,  in  carloads,  from  New  Orleans,  La.  and  Mobile, 
Ala.,  and  on  citrus  fruit,  pineapples,  and  vegetables  from  Jacksonville, 
Fla.,  to  certain  points  in  Arkansas,  Held: 

1.  That  the  rates  from  New  Orleans  and  Mobile  should  be  prescribed  to  give 

greater  recognition  to  relative  distances.     A  proper  realignment  sug- 
gested. 

2.  That  the  rates  from  Jacksonville  are  not  shown  to  be  unreasonable  or 

unduly  prejudicial.  Complaint  dismissed. 
8.  Carriers  whose  routes  are  15  per  cent  or  more  longer  than  the  direct  lines 
authorized  to  continue  lower  rates  from  New  Orleans  and  Mobile  to 
Little  Rock  and  Pine  Bluff,  Ark.,  than  to  intermediate  points  in  Ar- 
kansas, provided  the  rates  to  such  intermediate  points  do  not  exceed 
those  herein  prescribed.    Other  fourth  section  relief  denied. 

A.  D.  Beala  and  H.  M.  Gregory  for  complainant. 

W.  M.  Taylor  for  Chamber  of  Commerce  of  Piiie  Bluff,  Ark.,  and 
A.  R.  Bragg  for  Merchants  Freight  Bureau  of  Little  Bock,  Ark., 
interveners. 

Henry  O.  Herbel  and  James  M.  Cha/ney  for  defendants. 

Eeport  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meter,  and  Aitchison. 

McChord,  Comndsaioner: 

These  cases  were  the  subject  of  a  proposed  report  by  the  examiner 
and  exceptions  were  filed  by  complainant.  The  statement  of  facts, 
together  with  the  rates  and  conclusions  proposed  by  the  examiner, 
have  been  approved,  except  as  herein  modified. 

These  two  cases  were  heard  together  and  will  be  disposed  of  in  one 
report.  In  No.  10415  complainant,  an  association  of  Arkansas  ship- 
pers and  commercial  organizations,  attacks  the  rates  on  citrus  fruits, 

^  The  report  also  embrace!  No.  10416*  Same  v.  Director  General,  Alabama  ft  Vlckabarc 
Hallway  Company,  et  al.,  and  Portions  of  Foartb  Section  AppUcationa  Not.  099,  1678, 
and  2176. 
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bananas,  pineapples,  and  coconuts,  in  carloads,  from  New  Orleans, 
La.,  and  Mobile,  Ala.,  to  28  destinations  in  Arkansas,^  and  in  No. 
10416  those  applying  on  citrus  fruits,  pineapples,  and  vegetables  from 
Jacksonville,  Fla.,  and  other  points  taking  rates  based  on  Jackson- 
ville, when  from  beyond,  to  the  same  destinations.  It  alleges  that  the 
rates  are  unreasonable  per  se  and  unduly  prejudicial  by  comparison 
with  rates  on  the  same  commodities  from  the  same  points  of  origin 
to  Little  Rock,  Pine  Bluff,  and  Fort  Smith,  Ark. ;  Memphis,  Tenn. ; 
Vicksburg,  Miss.;  and  Monroe,  Buston,  Oibbsland,  Sibley,  and 
Shreveport,  La.  The  Traffic  Bureau  of  the  Chamber  of  (Commerce 
of  Pine  Bluff  and  the  Merchants  Freight  Bureau  of  Little  Boc& 
intervened. 

Assigned  for  hearing  with  the  complaints  were  those  portions  of 
Fourth  Section  Applications  Nos.  699,  1573,  and  2176  by  which  the 
carriers  named  as  parties  thereto  ask  authority  to  continue  to  charge 
for  the  transportation  of  the  commodities  mentioned  from  New  Or- 
leans, Mobile,  and  Jacksonville  to  Little  Rock  and  Pine  Bluff  rates 
which  are  lower  than  those  contemporaneously  maintained  on  like 
traffic  to  intermediate  points. 

KO.   10416. 

The  tariffs  naming  the  rates  to  the  Arkansas  destinations  are  gov- 
erned by  the  western  classification,  which  classifies  grapefruit,  lem- 
ons, limes,  oranges,  pineapples,  and  bananas  third  class  and  coconuts 
fourth  class,  in  carloads.  The  traffic,  however,  moves  on  commodity 
rates  that  are  materially  lower  than  the  class  rates.  With  but  few 
exceptions  the  rates  from  New  Orleans  and  Mobile  are  the  same. 

The  rates  from  New  Orleans  to  representative  stations  mentioned 
in  the  complaint  are  stated  in  the  following  table,  together  with 
the  short-line  distances : 


Points  In  eastarn  and  central  Arkansas: 

Endora. 

Arkansas  City 

PlneBloff. 

Little  Rook 

Hot  Springs 

Forrest  City 

Newport 

Blytbevflle 


315 
357 
412 
454 
458 
441 
515 
4M 


Oranges, 
lemons, 
pine- 
apples, 
hananfM. 


>50 
SO 
50 
50 
70 
50 
50 
50 


CocQDQts. 


44 
44 
44 
44 
04 
44 
44 
44 


Memphis,  Tenn 806  *44 

>  The  point!  named  In  the  complaint  are :  Arkansaa  City,  Batesrllle,  Blytherllle. 
Calico  Rock,  Camden.  Cotter,  De  Queen,  Dermott,  El  Dorado,  Endora,  Fayetterilte,  For- 
dyce,  Forrest  City,  Hamburg,  Hope,  Hot  Springa,  Jelka,  Kenaett,  Mena,  Newport,  Naab- 
Tllle,  Oaceola,  Preaoott«  Parkin,  Rogera,  Biloam  Sprtega,  WarrsB,  and  Wynne. 

'FtaeapplM^  40  oeafia  ^Oranfei^  lemons^  37  5  cents. 
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a-; 

Destinations. 

MUes. 

Oranges, 
lemons, 
pine- 
Apples, 

Oooonnts. 

Points  In  soathem  Aikmsas  and  Louisiana: 

Bl  Dorado 

820 
881 
878 
415 
400 
2M 
817 

544 

500 
880 
485 
488 
574 
038 
657 
880 

50 
82.5 
82.5 
70 

44 

Oamdffn . . .  x  ^ . .  ^ .  ^  ^  x 

56.5 

* 

Fcr^yct.,[][[l]][]..l]]\[]\]]]][\[]]]]]]]]][[[[][]]]\][][]]]]]]]]]l]] 

56.5 

PTMOOtt 

64 

¥ 

Hope 

" 

OfobtlMuL  La. 

47.5 
4L5 

88.5 

82.5 

87.5 

182.5 

82.5 

82.5 

S81.5 

S81.5 

S81.5 

47.5 

Starevopori,  La 

41.5 

Points  in  northern  and  western  Arkan.<»s: 

BatesTllle 

60 

m. 

OaliooRook 

76.5 

■-^  - 

Cotter 

8L5 

De  Queen 

56.5 

Mena 

56.5 

Flirt sn it h...; ;.. ;;  .  ,"'  "" '" 

56.5 

Fay«tteville 

56.5 

Rogers 

56.5 

^Ilmni  PprtaiBs 

82.5 

- 

* 

It  will  be  observed  that  a  blanket  adjustment  obtains  in  eastern 
Arkansas  from  the  southeastern  comer  of  the  state  to  the  north- 
eastern comer  and  extending  into  the  interior  as  far  as  Little  Bock. 
The  50-cent  rate  on  oranges  and  bananas  to  Eudora,  for  example,  315 
miles  from  New  Orleans,  applies  also  to  Blytheville,  466  miles,  and 
to  Newport,  515  miles,  from  New  Orleans  Generally  speaking,  the 
territory  over  which  this  rate  applies  is  that  part  of  Arkansas  on 
and  east  of  the  lines  of  the  Missouri  Pacific  extending  through 
Monroe,  La.,  and  McGehee,  Ark.,  from  Arkansas  City  to  Little 
Rock,  and  from  Little  Eock  through  Walnut  Kidge,  Ark.  South 
and  west  of  the  territory  described  the  rates  grade  up  as  the 
distances  from  Memphis  increase,  due  to  the  fact  that  originally  the 
traffic  moved  through  Memphis.  At  Fort  Smith,  on  the  western 
border  of  the  state,  the  rate  on  oranges,  bananas,  and  pineapples  is 
62.5  cents,  and  on  coconuts  56.6  cents.  These  rates  apply  also  to 
Mena  and  De  Queen,  on  the  Kansas  City  Southern  Bailway,  84  miles 
and  139  miles,  respectively,  south  of  Fort  Smith,  except  that  the  rate 
on  pineapples  to  De  Queen  is  54  cents.  Traffic  to  those  points  would 
move  north  through  T^xarkana.  To  Fayetteville  and  Rogers,  in 
northwestern  Arkansas  north  of  Fort  Smith,  the  Kansas  City  rates 
of  81.5  cents  on  oranges  and  bananas,  79  cents  on  pineapples,  and  56.5 
cents  on  coconuts  apply. 

Batesville,  Calico  Rock,  and  Cotter,  points  mentioned  in  the  com- 
plaint, are  located  on  the  line  of  the  Missouri  Pacific  extending 
northwest  from  Diaz,  Ark.,  which  is  in  the  50-cent  group.  Bates- 
ville is  544  miles  from  New  Orleans  and  takes  rates  of  66.5  cents  on 
oranges,  pineapples,  and  bananas,  and  60  cents  on  coconuts.  The 
rates  to  Calico  Rock,  55  miles  beyond  Batesville,  are  82.5  cents  on 

57 1.  C.  a 


234  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

tropical  fruits  and  76.6  cents  on  coconuts.  The  rates  to  Carthage, 
Mo.,  a  more  distant  point  on  the  same  route,  are  81.5  cents  on 
oranges  and  bananas,  79  cents  on  pineapples,  and  62.6  cents  on 
coconuts.  It  will  be  noted,  therefore,  that  the  provisions  of  the  fourth 
section  are  not  observed  in  the  adjustment  of  rates  to  Calico  Rock. 
The  departures  are  more  pronounced  at  Cotter,  a  few  miles  west  of 
Calico  Bock,  to  which  points  rates  of  87.6  cents  and  81.5  cents  apply, 
respectively,  on  tropical  fruits  and  coconuts.  Defendants  state  that 
the  rates  to  these  points  should  be  readjusted  so  as  not  to  exceed 
those  to  the  more  distant  point. 

Complainant  refers  particularly  to  the  rates  to  Camden,  Fordyce, 
Hope,  and  Prescott,  all  of  which  points  are  intermediate  to  Little 
Kock  or  Pine  Bluff  via  one  or  more  routes  but  which  take  rates  sub- 
stantially higher  than  those  in  effect  to  the  latter  points.  Camden 
is  served  by  the  Missouri  Pacific,  the  St.  Louis  Southwestern,  here- 
inafter called  the  Cotton  Belt,  and  the  Chicago,  Bock  Island  &  Pa- 
cific, hereinafter  called  the  Bock  Island.  The  rate  on  tropical  fruit 
from  New  Orleans  to  Camden  is  62.5  cents,  and  on  coconuts  56.5 
cents.  The  short-line  distance  is  381  miles  by  way  of  Ferriday,  La., 
and  the  Missouri  Pacific,  but  a  more  satisfactory  route  is  said  to  be 
via  Alexandria,  La.,  and  the  Mi^ouri  Pacific,  391  miles.  The  dis- 
tance from  New  Orleans  to  Camden  by  way  of  Shreveport  and  the 
Cotton  Belt  is  428  miles  and  by  way  of  Alexandria  and  the  Bock 
Island  over  600  miles.  Traffic  to  Pine  Bluff,  when  routed  over  the 
Cotton  Belt,  through  crossings  south  of  Memphis,  would  move 
through  Camden.  Pine  Bluff  is  412  miles  from  New  Orleans  via 
Ferriday  and  the  Missouri  Pacific,  the  short  line,  and  490  miles  via 
Shreveport  and  the  Cotton  Belt.  The  latter  route  is  therefore  more 
than  16  per  cent  longer  than  the  direct  route.  The  route  of  the 
Missouri  Pacific  to  and  through  Camden  may  also  be  used  for  traffic 
from  New  Orleans  destined  to  Little  Bock.  The  distance  to  Little 
Bock  via  this  route  would  be  496  miles,  or  42  miles  longer  than  the 
short  route  of  the  Missouri  Pacific. 

Fordyce  lies  between  Camden  and  Pine  Bluff  on  the  Cotton  Belt 
and  between  El  Dorado  and  Little  Bock  on  the  Bock  Island,  and 
the  rates  thereto  are  the  same  as  those  in  effect  to  Camden,  or  12.5 
cents  higher  than  the  Little  Bock-Pine  Bluff  rates.  The  short-line 
distance  to  Fordyce  is  via  Alexandria  and  the  Bock  Island,  378  miles, 
as  compared  with  452  miles  by  way  of  the  Cotton  Belt  through 
Shreveport.  The  distance  to  Little  Bock  via  the  Louisiana  Bailway 
&  Navigation  Company  to  Alexandria  thence  Bock  Island  is  461 
miles,  or  but  7  miles  longer  than  the  short-line  distance  of  454  miles 
by  way  of  the  Texas  &  Pacific  Bailway  to  Ferriday  and  Missouri 
Pacific  beyond. 
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Hope  and  Prescott  are  located  on  the  main  line  of  the  Missouri 
Pacific  extending  from  Texarkana  through  Little  Bock  to  St  Louis. 
Hope  is  also  served  by  the  Louisiana  &  Arkansas  Bailway,  which,  in 
connection  with  the  Louisiana  Kailway  &  Navigation  Company, 
forms  the  short  route  of  400  miles.  No  rates  are  published  on  trop- 
ical fruit  or  coconuts  from  New  Orleans  to  Hope,  but  to  Prescott,  15 
miles  north  thereof,  rates  of  70  cents  and  64  cents,  respectively,  are 
in  effect.  Traffic  to  Little  Bock  via  the  Louisiana  &  Arkansas  and 
Missouri  Pacific  would  pass  through  Prescott  and  points  taking 
rates  of  70  cents,  62.5  cents,  and  56.5  cents  on  tropical  fruit.  The 
distance  to  Little  Bock  over  this  route  is  512  miles,  less  than  15  per 
cent  longer  than  the  short  line. 

Clomplainant  suggests  that  class  C  rates  be  established  on  tropical 
fruits  from  New  Orleans  to  all  points  in  Arkansas  because  the  com- 
modity rates  to  Little  Bock  and  Fort  Smith,  and  to  points  in  north- 
em  Louisiana,  are  approximately  the  same  as  the  class  C  rates 
under  the  scale  prescribed  in  Natchez  Chamher  of  Commerce  v. 
Z.  cfe  A.  Ry.  Co.^  52  I.  C.  C,  105,  for  corresponding  distances.  The 
short-line  distance  from  New  Orleans  to  Little  Bock  is,  as  stated, 
454  miles  and  for  that  distance  the  class  C  rate  under  the  scale 
mentioned,  for  a  movement  over  one  line,  would  be  48  cents,  or  2 
cents  lower  than  the  present  commodity  rate  to  Little  Bock.  In 
making  these  comparisons  between  the  commodity  rates  and  the 
distance  scale  rates  complainant  has  assumed  that  the  commodity 
rates  to  the  alleged  preferred  points  are  reasonable  and  should  be 
taken  as  the  standard  for  rates  elsewhere  in  Arkansas. 

Defendants,  on  the  other  hand,  contend  that  considering  the  class 
of  traffic  the  rates  to  all  points  in  Arkansas  are  too  low  and  should 
be  increased  to  the  full  classification  basis.  Si4ce  bananas  constitute 
the  principal  traffic  under  consideration  much  of  the  record  was  de- 
voted to  a  showing  of  the  unusual  expenses  encountered  in  the  handling 
of  that  conmiodity,  such  as  special  facilities  at  the  ports  for  trans- 
ferring the  fruit  to  the  cars,  the  expense  of  cleaning  and  scrubbing 
the  cars  and  providing  floor  racks,  and  the  expedited  service  re- 
quired. These  expenses  have  been  fully  discussed  in  previous  re- 
ports, particularly  Topeka  Banana  Dealers*  Asso.  v.  St.  L.  <6  S.  F.  R. 
R.  Co.,  13  I.  C.  C,  620,  and  Rates  on  Bananas  from  Gulf  Ports,  80 
I.  C.  C,  510,  and  therefore  need  not  be  detailed  here. 

As  indicating  that  the  rates  to  Arkansas  points  are  not  unreason- 
able defendants  point  out  that  the  rate  on  bananas  from  New 
Orleans  to  Topeka,  prescribed  in  Rates  on  Bananas  from  Gvlf  Ports, 
mipra^  waSs  87  per  cent  of  the  third-class  rate,  whereas  the  commodity 
rate  to  Little  Bock  is  but  61  peT  cent  of  the  present  third-class  rate 
of  81.5  cents  in  effect  at  the  time  of  hearing.   They  also  show  that  the 

57 1.  C.  C. 


236  IKTEBSTATE  COMMERGB  COMMISSION  REPOBTS. 

commodity  rates  to  representative  points  in  different  parts  of  the  state 
range  from  50  per  cent  to  71  per  cent  of  the  third-class  rates,  a  lower 
percentage  relation  than  is  the  case  with  rates  on  bananas  prescribed 
by  the  CJommission  in  various  proceedings  dealing  with  that  com- 
modity. 

While  the  complaint  alleges  that  the  rates  to  the  points  therein 
named  are  unreasonable  per  se^  the  principal  grievance  is  the  alleged 
undue  prejudice  to  shippers  located  elsewhere  than  at  Little  Rock, 
Pine  Bluff,  and  Fort  Smith,  and  northern  Louisiana  points.  The 
contention  is  that  under  a  graded  system  of  rates  competition  would 
be  promoted  and  that  the  traffic,  which  now  moves  almost  wholly  to 
the  alleged  preferred  points,  would  be  diverted  in  part  from  the 
larger  jobbing  centers  to  the  smaller  points  where  complainant's 
members  are  located.  The  defendants  estimate  that  during  the  year 
1918  the  movement  of  bananas  from  New  Orleans  to  Little  Bock 
amounted  to  about  200  cars.  According  to  a  representative  of  the 
Merchants  Freight  Bureau  of  Little  Eock,  intervener,  that  estimate 
is  much  too  low.  During  the  same  period  49  cars  of  bananas  moved 
from  New  Orleans  to  Pine  Bluff  and  99  cars  from  New  Orleans  and 
Galveston  to  Fort  Smith.  There  was  no  movement  to  any  of  the 
points  represented  by  the  complainant,  as  named  in  the  complaint, 
except  El  Dorado,  which  received  24  cars  from  New  Orleans.  Forrest 
City  and  Paragould,  the  latter  point  not  named  in  the  complaint,  re- 
ceived 3  cars  and  7  cars,  respectively.  The  relatively  insignificant 
movement  to  the  smaller  jobbing  points  is  attributed  by  complainant 
to  the  rate  adjustment  and  by  defendants  to  the  small  population  and 
the  lack  of  cold-storage  facilities.  El  Dorado,  Forrest  City,  and  Para- 
gould, and  possibly  two  or  three  other  points  in  Arkansas,  exclusive  of 
Little  Eock,  Pine  Bluff,  and  Fort  Smith,  are  the  only  points  now 
equipped  to  care  for  perishable  fruit  in  carload  quantities,  but  com- 
plainant argues  that  under  an  adjustment  which  would  permit  the 
jobbers  at  the  smaller  towns  to  compete  upon  equal  terms  with  those 
at  the  large  distributing  points  other  cold-storage  plants  would  soon 
be  established. 

It  is  the  duty  of  the  carriers  to  afford  equal  opportunity  to  all 
who  desire  to  employ  their  services  and  the  fact  that  the  towns 
represented  by  the  complainant  are  small  and  not  well  equipped  to 
care  for  these  particular  commodities  does  not  relieve  them  of  that 
duty.  Under  the  present  rate  adjustment  it  costs  the  jobber  at  For- 
dyce,  for  example,  $25  more  for  the  transportation  of  a  carload 
of  bananas,  at  the  minimum  weight  of  20,000  pounds,  than,  it  would 
cost  the  jobber  at  Little  Rock  for  the  same  car  although  Fordyce  is 
nearer  New  Orleans  and  directly  intermediate  to  Little  Bock.  Simi- 
larly, the  jobber  at  Hot  Springs  would  be  required  to  pay  $40  more 
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for  a  carload  of  bananas  for  a  difference  in  distance  of  but  4  miles. 
The  minimnm  charge  for  the  transportation  to  Prescott  is  $140 
and  to  Fort  Smith  $125,  yet  Prescott  is  159  miles  nearer  New 
Orleans.  The  rate  to  Shreveport,  La.,  for  a  distance  of  317  miles 
is  41.5  cents,  whereas  the  rate  to  points  in  southern  Arkansas  for 
similar  distances  is  50  cents.  There  are  no  differences  in  the  con- 
ditions of  transportation  such  as  to  justify  these  disparities  in  rates 
and  charges. 

An  examination  of  the  record  leads  to  the  conclusion  that  the 
commodity  rates  on  citrus  fruits,  bananas,  pineapples,  and  coconuts 
from  New  Orleans  and  Mobile  to  points  in  Arkansas  should  be  re- 
adjusted to  afford  greater  recognition  to  relative  distances.  Giving 
due  consideration  to  the  claims  of  the  defendants  that  the  expenses 
incident  to  the  transportation  of  this  class  of  traffic  are  greater  than 
those  of  ordinary  traffic,  and  that  the  revenue  derived  from  such 
transportation,  as  a  whole,  ought  not  to  be  impaired,  we  find  that 
the  following  is,  and  for  the  future  will  be,  a  reasonable  scale : 


Distances  from  New 
Orkans. 


MUet. 
275  and  oyw  2S0. 
aoo  and  ovw  275. 
350  and  over  300. 
400  and  over  350. 
450  and  over  400. 


Cltnn 

fruits, 
bananas. 

Coconuts. 

pineapplM. 

Centf. 

CnUt. 

46 

40 

48 

42 

50 

44 

54 

48 

58 

52 

Distances  frtMn  New 
Oiieans. 


MiUt, 
500  and  over  450 
550  and  over  500 
600  and  over  550 
660  and  ovsr  600 
TOO  and  ovsr  650 


citrus 

fruits, 

bananas, 

pineapples. 


Coconuts. 


Otntt. 


66 
5B 
82 
66 
67 


We  further  find  that  the  rates  charged  by  defendants  for  the 
transportation  of  citrus  fruits,  bananas,  pineapples,  and  coconuts 
from  New  Orleans  and  Mobile  to  points  on  the  lines  of  defendants  in 
southern  Arkansas  are  and  for  the  future  wiU  be  unduly  prejudicial 
to  such  points  as  compared  with  the  rates  from  the  same  points  of 
origin  to  points  on  the  lines  of  defendants  in  northern  Louisiana  to 
the  extent  that  the  rates  to  the  former  points  exceed  those  charged 
to  the  latter  points  for  similar  distances. 

NO.  10416. 

The  following  illustrations  will  suffice  to  indicate  the  general  level 
of  the  rates  on  fruits  and  vegetables  from  Jacksonville  of  which  com- 
plaint is  made  in  No.  10416.  For  comparative  purposes  the  corre- 
sponding through  class  rates  are  also  shown.  As  hereinbefore  stated, 
citrus  fruits  and  pineapples  in  carloads  are  rated  third  class.  By 
exceptions  to  the  classification  vegetables  are  rated  class  C.  Bates  on 
citrus  fruits  and  pineapples  are  stated  in  the  tariff  in  cents  per 
standard  box  or  crate,  estimated  weight  80  pounds,  those  on  tomatoes, 
com,  beans,  etc.,  per  standard  box  or  hamper,  estimated  weight  60 
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pounds,  and  on  cabbage  in  cents  per  100  pounds,  but  for  conTenienoe 
all  rates  will  be  stated  here  in  cents  per  100  pounds.  Although  the 
less-than-carload  rates  are  apparently  included  in  the  c<nnplaint  they 
were  not  mentioned  at  the  hearing  and  therefore  will  not  be  referred 
to  in  this  report. 


From   JaeksooTine 
to- 

Citrus  fkuH. 

Pineapitles. 

CahUg^ 

Tomatoes. 

Com- 
modity. 

Class. 

Com- 
modity. 

CSass. 

Com- 
modity. 

Class. 

Com^ 
modtty. 

CttM. 

Memphis 

65.5 

00.5 

00.5 

00.5 

110.5 

103.5 

103.5 

00.5 

01.5 

107 

00.5 

65 

07 

07 

07 

116.5 
100.5 
100.5 

07 

01.5 
113 
105.5 

47.5 

64 

66.5 

66.5 

80 

76.5 

80 

80 

62.5 

66.5 

75 

70 

86 

04 

06 
104 
101 
106 
106 

62.5 

05 
105 

Forrest  City . . 

86 

06.5 

06.5 
131.5 
115 
120 
131.5 
135 

01.5 
100 

86 

06.5 

06.5 
131.5 
115 
120 
131.5 
135 

01.5 
100 

41.5 

41.5 

41.5 

55 

51.5 

55 

55 

62.5 

41.5 

50 

6a 

Little  Rock 

M 

Pine  Bluff 

M 

Hot  spHnps .,..--,,-- 

75 

Fordyce 

66 

Cfiinncn 

71.5 

Bi  Dorado 

74 

Prescott 

82.6 

Batesrllle 

55 

Fort  Smith 

62.5 

Jacksonville  is  in  Macon,  Ga.,  territory  with  respect  to  rates  to 
the  southwest  and  the  general  basis  for  the  construction  of  through 
rates  on  vegetables  from  points  in  that  group  to  Arkansas  and  Okla- 
homa was  fully  described  in  Dwwson  Produce  Co.  v.  A.  (7.  Z.  R.  R. 
Co.^  49  I.  C.  C,  291.  Briefly  stated,  the  rates  are  made  by  combina- 
tion of  the  so-called  ^'gathering  rates"  from  producing  points  to 
Jacksonville  and  proportional  commodity  rates  from  Jacksonville 
to  destination.  These  latter  rates,  which  are  here  involved,  are  made 
on  the  lowest  combination  of  proportional  rates  to  the  Mississippi 
River  crossings  plus  the  proportions  accruing  to  the  lines  west  of  the 
Mississippi  Biver  out  of  the  rates  applicable  on  traffic  from  Atlanta, 
6a.  This  basis,  in  so  far  as  it  applies  to  points  in  Oklahoma,  was 
approved  in  the  case  cited. 

Complainant  expressly  disclaims  any  attack  against  the  propriety 
of  the  proportional  rates  to  Memphis,  through  which  crossing,  or 
crossings  north  thereof,  the  rates  apply  on  traffic  moving  by  way 
of  the  Missouri  Pacific,  Rock  Island,  and  St.  Louis-San  Francisco. 
Rates  to  points  on  the  Cotton  Belt  are  applicable  via  any  Mississippi 
River  crossing.  With  respect  to  oranges,  lemons,  and  other  citrus 
fruit  complainant  points  out  that  the  rate  to  Hot  Springs,  186  miles 
from  Memphis,  exceeds  that  to  Memphis  by  86  cents  a  box,  equivalent 
to  45  cents  per  100  pounds,  while  the  rate  to  Pine  Bluff,  154  miles 
from  Memphis,  is  but  20  cents  a  box,  or  25  cents  per  100  pounds, 
higher  than  the  Memphis  rate.  Fort  Smith  is  819  miles  west  of 
Memphis  and  for  that  distance  the  increase  in  the  rate  is  84  cents  per 
100  pounds,  while  at  Batesville,  149  miles  from  Memphis,  the  rate  on 
citrus  fruit  is  41.5  cents  higher  than  to  Memphis.    Fordyce,  178 
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miles  from  Memphis,  is  40  miles  south  of  Pine  Bluff  and  takes  a 
rate  of  108.6  cents  per  100  pounds  on  citrus  fruit,  which  is  18  cents 
higher  than  the  Pine  Bluff  rate.  Apparently  traffic  to  Pine  Bluff 
may  be  routed  by  way  of  the  Cotton  Belt  through  crossings  south  of 
Memphis,  in  which  event  it  would  pass  through  Fordyce. 

It  seems  unnecessary  to  discuss  in  detail  die  evidence  offered  by 
complainant  respecting  the  rates  on  fruit  and  vegetables  to  other 
points.  Summed  up,  the  whole  complaint  in  this  case,  as  in  No. 
10416,  is  that  defendants  fail  to  maintain  their  rates  on  a  uniform 
mileage  basis  throughout  the  state  of  Arkansas.  All  of  complain- 
ant's evidence  except  certain  exhibits  relating  to  car-mile  earnings 
was  devoted  to  establishing  that  fact.  Counsel  for  complainant 
stated  on  brief  that  if  the  Commission  would  prescribe  a  mileage 
scale  of  rates  on  fruits  and  vegetables  from  Jacksonville  equivalent  to 
the  class  C  rates  established  in  Naichez  Chamber  of  Corwmerce  v.  Z. 
cfe  A.  By.  Co.^  supra^  the  complaint  would  be  satisfied. 

As  stated,  the  general  basis  for  rates  on  fruits  and  vegetables  from 
Florida  points  to  points  in  Arkansas  and  Oklahoma  was  approved 
in  Dawson  Produce  Co.  v.  A.  C.  L.  R.  R.  Co.^  supra.  One  of  the 
main  contentions  in  that  case  was  that  the  proportional  rates  from 
Jacksonville  were  unreasonable  because  they  exceeded  the  class  rates. 
This  contention  was  not  sustained,  the  Commission  finding  that  the 
adjustment  did  not  compel  Oklahoma  vegetable  dealers  to  pay  a  level 
of  rates  higher,  in  proportion  to  the  kind  and  measure  of  service 
received,  than  was  paid  by  neighboring  dealers  in  Texas  or  those  in 
more  distant  states. 

Defendants  urge  that  inasmuch  as  Memphis  is  the  natural  gateway 
for  traffic  from  Florida  to  points  in  Arkansas  the  logical  basis  for 
constructing  the  through  rates  is  the  combination  of  the  proportional 
rates  to  Memphis  and  the  class  rates  beyond.  They  therefore  propose 
to  substitute  for  their  proportions  west. of  the  Mississippi  River  the 
full  class  rates  from  Memphis.  While  this  readjustm^it  would  ac- 
cord greater  recognition  to  relative  distances  and  to  that  extent 
meet  the  views  of  the  complainant,  it  would  result  in  very  material 
increases  in  the  rates  and  numerous  departures  from  the  fourth 
section.  For  example,  the  proportional  rate  on  citrus  fruit  from 
Jacksonville  to  Little  Bock,  which  is  now  equivalent  to  90.6  cents 
per  100  pounds,  would  be  increased  to  $1.22  on  the  basis  of  the  present 
Memphis  combination.  That  rate  would  be  11  cents  higher  than  the 
rate  now  in  effect  to  Oklahoma  City. 

The  record  discloses  no  movement  of  vegetables  or  pineapples 
from  Florida  points  to  Arkansas  and  practically  no  movement  of 
citrus  fruits  and  the  rates  are  seemingly  of  but  little  importance 
to  complainant  at  this  time. 
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We  find  that  the  proof  offered  does  not  establish  the  fact  that  the 
rates  now  in  effect  are  unreasonable  or  unduly  prejudicial  and  the 
complaint  will  be  dismissed. 

FOURTH   SECTION. 

As  hereinbefore  shown,    there    are    certain    points    in    southern 
Arkansas  intermediate  to  Little  Eock  and  Pine  Bluff  to  which  the 
rates  on  traflBc  from  the  south  do  not  conform  to  the  long-and-short- 
haul  rule  of  the  fourth  section.    By  the  applications  assigned  for 
hearing  with  the  complaints  the  carriers  ask  authority  to  continue 
in  effect  lower  rates  on  fruits  and  vegetables  to  Little   Hock  and 
Pine  Bluff  than  they  contemporaneously  maintain  on  like  traffic  to 
the  intermediate  points.    There  appear  to  be  no  fourth  section  de- 
partures on  traffic  from  Jacksonville  except  on  such  traffic  as  may 
be  routed  by  way  of  the  Cotton  Belt  through  crossin^^  south  of 
Memphis.    The  evidence  submitted  in  justification  of  the  present 
adjustment  from  New  Orleans  consisted  of  a  showing  of  the  differ- 
ences in  distances  over  the  various  routes. 

The  short  route  from  New  Orleans  to  both  Little  Bock  and  Pine 
Bluff  is  by  the  way  of  the  Texas  &  Pacific  Railway  to  Ferriday,  La^ 
thence  Missouri  Pacific.    There  are  no  departures  over  this  route; 
the  departures  occurring  on  the  lines  of  th3  other  carriers  serving 
Little  Bock  and  Pine  Bluff  and  over  other  routes  of  the  Missouri 
Pacific.    The  Commission  has  frequently  held  that  where  carrier 
competition  is  the  only  influence  which  has  operated  to  reduce  rates 
to  a  competitive  point  the  direct  lines  and  those  less  than  15  per 
cent  longer  must  observe  the  fourth  section  and  not  charge  higher 
rates  to  intermediate  points.    Accordingly,  the  carriers  here  con- 
cerned whose  routes  are  15  per  cent  or  more  longer  than  the  direct 
lines  to  Little  Bock  and  Pine  Bluff  should  be  allowed  to  meet  the 
rates  of  the  direct  lines  and  to  continue  higher  rates  to  intermediate 
points,  providing  the  rates  to  such  intermediate  points  do  not  exceed 
those  herein  proposed,  while  carriers  whose  routes  are  less  than  15 
per  cent  longer  are  not  justified  in  continuing  higher  rates  to  inter- 
mediate points. 

Orders  in  accordance  with  the  finding  herein  will  be  entered. 
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No.  10461. 
p.  KOENIG  COAL  COMPANY 

V. 

GRAND  TRXJNK  RAILWAY  COMPANY  OF  CANADA, 

DIRECTOR  GENERAL,  ET  AL. 


eulnnUted  January  17,  1920.    Decided  March  5,  19t0. 


Rates  on  anthracite  coal,  in  carloads,  from  Cozton,  Pa.,  to  Detroit,  Mich.,  found 
to  have  been  unreasonable.    Reparation,  awarded. 

Albert  J.  O^Conner  for  complainant. 
B.  W.  Barrett  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissionebs  McChobd,  Meter,  and  Aitchison. 

The  complainant,  a  corporation  engaged  in  the  coal  business  at  De- 
troit, Mich.,  aljeges  in  its  complaint,  seasonably  filed,  that  the  rates  of 
$3.85  and  $3.60  per  ton  of  2,240  pounds,  charged,  respectively,  on  nu- 
merous carloads  of  prepared  sizes  and  smaller  sizes  of  anthracite  coal, 
shipped  in  July,  August,  September,  October,  and  November,  1918, 
from  Coxton,  Pa.,  to  Detroit  were  unreasonable,  unjustly  discrimi- 
natory, and  unduly  prejudicial  to  the  extent  that  they  exceeded  the 
respective  rates  of  $3.70  and  $3.45  per  ton  of  2,240  pounds  subse- 
quently established.  Reparation  only  is  prayed,  the  amount  asked, 
however,  including  an  amount  equal  to  the  war-revenue  tax  on  the 
alleged  unlawful  portion  of  the  freight  charges.  Except  when  other- 
wise indicated,  rates  throughout  this  report  are  stated  in  amounts  per 
ton  of  2,240  pounds. 

The  shipments  in  question  were  routed  "  Grand  Trunk  Railway  " 
and  moved  over  the  Lehigh  Valley  Railroad  to  Buffalo,  N.  Y.,  and 
from  that  point  to  destination  over  the  Grand  Trunk  Railway  sys- 
tem. They  consisted  principally  of  prepared  sizes,  though  some  few 
consisted  of  smaller  sizes.  East  of  Buffalo  the  rates  were  and  are 
25  cents  higher  on  prepared  sizes  than  on  smaller  sizes,  while  west 
of  Buffalo  no  rate  distinction  is  observed.  The  rates  charged  and 
legally  applicable  were  $3.85  on  the  prepared  sizes  and  $3.60  on 
smaller  sizes,  constructed  respectively  on  the  Buffalo  combination  of 
$2.35  and  $2.10,  respectively,  to  that  point  and  $1.50  beyond. 
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In  Oosline  <6  Co.  v.  Director  Oeneraly  65  I.  C.  C,  220,  decided 
since  the  hearing  in  the  present  proceeding,  the  Commission  found 
that  the  rate  of  $3.85  charged  on  prepared  sizes  of  anthracite  coal, 
in  carloads,  shipped  during  August  and  September,  1918,  from 
various  points  in  the  Pennsylvania  coal  district  to  Toledo,  Ohio,  was 
unreasonable  to  the  extent  that  it  exceeded  a  sixbsequently  estab- 
lished rate  of  $3.70,  and  awarded  reparation  upon  that  basis.  The 
rates  from  the  Pennsylvania  mines  to  Detroit  and  Toledo  are  gen- 
erally the  same,  and  the  rate  there  assailed  was  also  constructed  on 
combination,  using  components  of  $2.35  to  Buffalo  or  the  Canadian 
frontier  and  $1.50  beyond.  That  proceeding  involved  only  rates  on 
prepared  sizes,  but  the  history  of  the  rates,  the  material  issues,  and 
contentions  of  the  parties  in  the  respective  proceedings  are  substan- 
tially the  same,  and  as  those  matters  are  fully  set  forth,  discussed, 
and  determined  in  the  Gosline  Cdse^  supra,  they  need  not  be  repeated 
here.  It  may  be  noted,  however,  that,  as  appears  from  that  report, 
during  the  period  the  $3.85  rate  was  maintained  to  Toledo  in  con- 
nection with  the  Michigan  Central  Railroad  and  Wabash  Railway 
west  of  Buffalo,  the  Pennsylvania  lines  and  their  connectionis  main- 
tained a  joint  rate  of  $3.70  from  the  mines  to  Toledo,  and  the  com- 
bination rate  of  $3.70  also  contemporaneously  applied  in  connection 
with  the  New  York,  Chicago  &  St.  Louis  Railroad  beyond  Buffalo, 
that  carrier  having  increased  its  rate,  effective  June  25, 1918,  only  to 
$1.35.  In  the  present  proceeding  it  appears,  with  respect  to  pre- 
pared sizes  which  may  be  taken  as  sufficiently  representative  in 
this  connection,  that  during  the  period  the  $3.85  rate  was  maintained 
to  Detroit  the  Pennsylvania  lines  and  their  connections  also  main- 
tained a  joint  rate  of  $3.70  to  Detroit,  but  the  $3.85  combination  rate 
applied  generally  in  connection  with  the  lines  of  other  carriers  op- 
erating from  Buffalo  to  that  destination,  the  rates  of  those  carriers 
having  been  increased  to  $1.60,  effective  June  25,  1918.  The  rate  of 
the  Grand  Trunk  Railway  system  from  Buffalo  to  Detroit  was  re- 
duced to  $1.35,  effective  November  12,  1918. 

In  the  brief  filed  in  their  behalf  defendants  argue  that  com- 
plainant in  no  event  has  shown  that  it  has  suffered  damage  by 
reason  of  the  rates  assessed.  A  similar  contention  was  made  in  the 
Gosline  Case^  and  is  there  discussed.  It  is  now  well  settled  that  the 
party  who  pays  an  unreasonable  rate  is  damaged  in  an  amount 
equal  to  the  difference  between  the  rate  paid  and  the  rate  found 
reasonable.   Southern  Pac.  Co.  v.  DameU'Taenzer  Co.^  245  U.  S.,631. 

McChord,  Commissioner: 

Except  as  to  some  unimportant  changes,  the  above  is  the  statement 
of  facts  embodied  in  the  proposed  report  of  the  examiner  which  was 
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served  on  the  parties.    Exceptions  were  filed  by  the  defendants,  and 
the  case  was  orally  argued. 

The  exceptions  do  not  go  to  the  statement  of  facts  in  the  report, 
but  are  mainly  based  on  the  contention  that  the  findings  are  based 
on  those  in  the  Gosline  Case.  If  the  facts  in  that  case  are  substan- 
tially the  same  as  those  here  presented,  we  ought  not  to  make  a 
different  finding  in  this  case.  To  restate  the  facts  here  would  be 
unnecessary  repetition.  The  evidence  of  the  main  traffic  witness  for 
the  defendants  in  the  Gosline  Case  was  filed  as  an  exhibit  in  this 
case  without  objection.  Exception  is  taken  to  an  award  of  repara- 
tion on  the  ground  that  the  complainant  was  not  damaged.  As 
stated  above,  such  a  contention  is  not  tenable. 

Under  all  the  facts  and  circumstances  shown  of  record,  we  find 
that  the  rates  assailed  were  imreasonable  to  the  extent  that  they 
respectively  exceeded  $3.70  per  ton  of  2,240  pounds  on  prepared  sizes 
and  $3.45  per  ton  of  2,240  poimds  on  smaller  sizes. 

We  further  find  that  complainant  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon  at  the  rates  herein  found 
unreasonable  and  has  been  damaged  to  the  extent  that  the  charges 
paid  exceeded  those  that  would  have  accrued  on  the  basis  herein 
found  reasonable,  and  that  it  is  entitled  to  reparation,  with  interest. 
The  exact  amount  of  reparation  due  can  not  be  determined  on  this 
record  and  complainant  should  prepare  a  statement  showing  the 
details  of  the  shipments  in  accordance  with  ,rule  V  of  the  Rules  of 
Practice.  Upon  receipt  of  a  statement  so  prepared  and  verified,  we 
will  consider  the  entry  of  an  order  awarding  reparation.  We  are 
without  power  to  order  refund  of  war  taxes.  ZeVnicker  Supply  Co. 
V.  S.  Ry.  Co.^  63  I.  C  C,  308. 
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No.  10445. 
THATCHER  MANUFACTURING  COMPANY 

V. 

DIRECTOR  GENERAL,  PENNSYLVANIA  RAILROAD 

COMPANY,  ET  AL. 


Submitted  January  15,  1920,    Decided  March  5,  1920. 


Oharges  for  switching  interstate  carload  traffic  between  complainant's  plant 
on  the  Pennsylvania  Railroad  and  that  carrier's  interchange  track  with 
the  Baltimore  &  Ohio  Railroad  at  Kane,  Pa.,  found  unreasonable.  Repara- 
tion awarded. 

E.  J.  Baldwin  for  complainant. 

Henry  Wolf  Bikle  for  defendants  other  than  Kane  &  Elk  Railroad 
Company, 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meter,  and  Aitchison. 

In  this  proceeding  complainant,  a  corporation  engaged  in  the  manu- 
facture of  milk  bottles  at  Kane,  Pa.,  assails  as  unreasonable  and 
unduly  prejudicial  the  charges  iot  the  movement  of  interstate  traffic, 
in  carloads,  between  its  plant  located  adjacent  to  the  Pennsylvania 
Railroad  and  that  carrier's  connection  with  the  Baltimore  &  Ohio 
Railroad  within  the  city  of  Kane.  Reparation  is  asked  on  five  ship- 
ments which  moved  between  June,  1917,  and  February,  1918,  within 
the  statutory  period,  and  the  establishment  of  a  reasonable  per  car 
switching  charge  on  such  traffic. 

The  Pennsylvania  Railroad  interchanges  traffic  at  Kane  with  the 
Baltimore  &  Ohio  Railroad.  It  also  connects  at  the  outskirts  of 
Kane  with  the  Kane  &  Elk  Railroad,  a  short  road  approximately  4 
miles  long  which  has  no  terminal  facilities  in  Kane  proper.  There 
are  11  industries  in  Kane  located  exclusively  adjacent  to  the  tracks 
of  the  Pennsylvania,  4  located  exclusively  adjacent  to  the  Baltimore 
&  Ohio,  and  4  reached  by  both  roads  by  means  of  a  track  built  by 
the  Kane  Board  of  Trade.  The  principal  traffic  to  and  from  these 
industries  consists  of  glass  products  and  materials  entering  into  the 
manufacture  thereof,  screens  and  doors,  lumber,  building  brick,  gaso- 
line, oil-well  supplies,  groceries,  fruit  and  produce,  flour  and  feed. 
Of  the  tonnage  received  and  delivered  on  these  sidings  the  Penn- 
sylvania's share  is  said  to  be  from  eight  to  ten  times  as  great  as  that 
of  the  Baltimore  &  Ohio. 
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The  shipments  arrived  at  Kane  over  the  Baltimore  &  Ohio,  and, 
with  the  exception  of  one  shipment,  were  so  routed  by  the  shipper 
because  of  alleged  embargoes  which  precluded  movement  by  way 
of  the  Pennsylvania.  Defendants  state,  however,  that  their  investi- 
gation shows  that  while  one  route  by  way  of  the  Pennsylvania  was 
embargoed  there  were  other  open  routes  by  which  the  shipments 
would  have  arrived  at  Kane  over  the  Pwinsylvania  and  delivery 
have  been  effected  at  complainant's  plant  at  the  flat  Kane  rate.  De- 
fendants :)dmit  that  imder  the  routing  specified  in  the  bill  of  lading 
of  the  excepted  shipment  complainant  was  entitled  to  Pennsylvania 
Railroad  delivery  and  that  a  refund  is  due  on  account  of  misrouting. 
Upon  the  arrival  of  the  shipments  at  Kane  they  were  ordered  de- 
livered on  the  siding  of  complainant.  The  bills  of  lading  covering 
two  of  the  shipments  called  for  delivery  by  the  Baltimore  &  Ohio 
to  the  Kane  &  Elk  Railroad,  but  apparently  they  were  ordered  de- 
livered by  the  Baltimore  &  Ohio  direct  to  the  Pennsylvania  for  move- 
ment to  complainant's  siding. 

The  Pennsylvania  does  not  publish  what  are  commonly  known 
as  switching  charges  between  its  interchange  track  with  the  Balti- 
more &  Ohio  and  industries  on  its  line  at  Kane  but  shipments  are 
interchanged  at  class  rates.  Complainant's  principal  inbound  ship- 
ments consist  of  soda  ash,  cullet,  sand,  and  box  shooks,  which  are 
rated  sixth  class  in  carloads.  At  the  time  the  shipments  moved  the 
sixth-class  rate  between  the  Pennsylvania's  interchange  track  with 
the  Baltimore  &  Ohio  and  complainant's  plant  was  5  cents  per  100 
pounds,  which  rate  also  applied  to  the  next  station  beyond.  On 
June  25, 1918,  it  was  increased  to  7  cents  per  100  pounds  pursuant  to 
General  Order  No.  28  issued  by  the  Director  General.  Prior  to 
June  25,  1918,  the  charges  for  such  a  movement  would  frequently 
amount  to  $40  or  more  per  car  and  at  the  present  time  to  $56  or 
more  per  car,  for  a  heavy  loading  commodity  like  soda  a^.  Based 
on  a  weight  of  50,000  pounds,  the  weight  of  the  shipment  of  box 
shooks  involved  in  the  claim  for  reparation,  the  charges  at  the 
7-cent  rate  now  applicable  would  amount  to  $35  per  car.  Com- 
plainant asks  for  the  establishment  of  a  switching  charge  of  $4 
per  car,  which  it  conceives  would  be  reasonable  and  would  be  suf- 
ficiently low  to  permit  of  its  being  absorbed  by  the  Baltimore  & 
Ohio. 

One  defense  is  that  the  establishment  of  the  switching  charge 
sought  would  open  the  terminal  of  the  Pennsylvania  to  its  com- 
petitor, the  Baltimore  &  Ohio,  which,  with  but  few  terminal  facilities 
at  Kane,  would  by  the  absorption  of  the  switching  charges  obtain  the 
benefit  of  the  more  adequate  terminal  facilities  of  the  Pennsylvania, 
while  the  latter  road,  although  owning  the  terminals,  would  lose 
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the  revenue  which  it  might  otherwise  obtain  for  the  line  hauL    It 
is  urged  that  on  this  ground  alone. the  complaint  should  be  disnussed, 
particularly  in  view  of  the  fact  that  the  Pennsylvania  has  joint-rate 
arrangements  with  the  Baltimore  &  Ohio  which  for  the  most  part 
give  complainant  the  benefit  of  the  flat  Kane  rate  to  and  from  points 
on  the  Baltimore  &  Ohio ;  and  that  it  is  highly  preferable  that  cars 
few  Pennsylvania  delivery  originating  on  the  Baltimore  &  Ohio 
should  for  operating  reasons  be  delivered  to  the  Pennsylvania  out- 
side of  Kane  so  that  they  may  come  into  Kane  on  the  Pennsylvania's 
own  tracks.    But  this  is  not  a  case  where,  as  in  LatnsviUe  Board  of 
Trade  v.  L.  <fe  N.  R.  R.  Co.^  40  I.  C.  C,  679,  the  carrier  has  refused 
to  open  its  terminals  to  a  competing  road,  for  the  Pennsylvania  actu- 
ally interchanges  traffic  with  the  Baltimore  &  Ohio  at  Kane  and 
publishes  charges  therefor  in  its  tariffs.    Having  elected  to  perform 
this  service  the  charge  therefor  must  be  reasonable.     Merchants  d 
Manufacturers  Asso.  v.  P.  R.  R.  Co.,  23  I.  C.  C,  474;  32  I.  C.  C,  484. 

The  ^lovement  of  cars  from  the  interchange  track  to  complainant's 
plant  involves  a  haul  of  approximately  a  mile.  Together  with  other 
cars  received  from  the  Baltimore  &  Ohio  they  are  first  moved  against 
the  current  of  traffic  to  the  Pennsylvania's  classification  yard,  which 
movement  under  the  operation  of  the  manual  block  system  prevents 
all  other  movements  between  the  block  station  located  approxi- 
mately 2  miles  east  of  Kane  and  the  classification-yard  limit.  After 
being  assembled  in  the  classification  yard  cars  for  complainant  are 
moved  with  the  current  of  traffic  to  complainant's  plant. 

Prior  to  and  at  the  hearing  of  this  case  the  Pennsylvania  offered 
to  establish  a  switching  charge  of  2  cents  per  100  pounds,  or  40 
cents  per  net  ton,  on  the  traffic  in  question,  this  charge  to  be  in  addi- 
tion to  the  line-haul  rate.  But  this  adjustment  is  not  satisfactory 
to  complainant.  In  support  of  its  contention  that  the  charges  at 
the  class  rates  as  well  as  those  on  the  basis  proposed  are  unreasonable 
complainant  points  out  that  the  7-cent  class  rate  applies  on  line-haul 
movements  from  Kane  for  distances  of  from  15  to  24  miles.  It  also 
cites  switching  charges  of  $4  per  car  maintained  by  the  Pennsyl- 
vania on  traffic  other  than  coal,  coke,  and  building  brick  betwe^ 
industries  on  its  tracks  at  Kane  for  distances  greater  than  that 
involved  in  the  movement  in  question,  and  reciprocal  switching 
charges  of  $4  per  car  for  switching  between  the  Pennsylvania  and 
connecting  lines  at  Sheffield,  Pa.,  and  various  other  points.  The 
Pennsylvania  urges  that  as  a  reciprocal  condition  does  not  exist  at  ! 
Kane  charges  made  on  such  a  basis  do  not  afford  a  fair  measure  for 
comparison.  It  is  stated  that  within  the  period  of  federal  control  j 
controversies  of  a  similar  nature  conceming  switching  at  various  j 
points  in  Pennsylvania,  including  Beading,  Harrisburg,  Lancaster, 
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Milton,  and  Williamaport,  have  been  disposed  of  by  establishing  the 
same  charge  as  it  is  now  proposed  to  establish  at  Kane. 

Complainant  also  contends  that  the  Pennsylvania  by  entering  into 
reciprocal  switching  arrangements  with  its  connections  at  other 
points  while  refusing  to  enter  into  such  arrangements  with  the 
Baltimore  &  Ohio  at  Kane  subjects  complainant  and  the  city  of 
Kane  to  undue  prejudice  and  disadvantage.  But  there  is  no  show- 
ing that  the  situation  at  these  points  is  the  same  as  at  Kane.  On 
the  contrary,  the  Pennsylvania's  witnesses  testified  that  (he  situation 
at  these  points  is  essentially  different  and  that  no  such  interchange 
arrangement  on  a  low  per  car  basis  has  been  established  by  the 
Pennsylvania  Railroad  at  any  point  where  it  has  a  predominant 
interest  comparable  to  that  which  it  has  at  Kane. 

The  complainant  also  asked  for  the  establishment  of  a  reasonable 
switching  charge  between  its  plant  and  the  Pennsylvania's  con- 
nection with  the  Kane  &  Elk  Bailroad,  but  this  contrition  was  not 
urged  either  upon  hearing  or  brief  and  will  not  therefore  be  con- 
sidered. Witnesses  for  the  Pennsylvania  explain  that  that  carrier 
handle  traffic  from  and  to  points  on  the  Kane  &  Elk  under  a  joint- 
rate  arrangement  with  the  latter  road  and  that  there  would  be  no 
traffic  on  which  such  a  switching  charge  would  apply. 

In  several  cases  in  which  a  somewhat  similar  situation  was  pre- 
sented the  Commission  has  held  that  a  reasonable  charge  for  the 
service  of  delivery  from  one  carrier  to  another  should  not  exceed 
the  line-haul  rate  by  more  than  2  cents  per  100  poimds.  Merchants  dk 
Manufacturers  Assp.  v.  P.  R.  R.  Co.^  supra;  Jefferson  MiUing  Co.  v. 

B.  dk  O.  R,  R.  Co.j  31 1.  C.  C,  647 ;  Hooven,  Owens^  Rentschler  Co.  v. 

C,  H.  dk  D.  Ry.  Co.^  31  I.  C.  C,  550.  The  distance,  operating  dif- 
^culties,  and  other  circumstances  considered,  this  would  not  appear 
to  be  an  excessive  charge  for  the  switching  services  here  in  question. 

Meter,  Commdssioner: 

The  foregoing  is  substantially  the  report  proposed  by  our  exam- 
iner and  served  upon  the  parties.  Exceptions  were  filed  by  the 
complainant  and  oral  argument  had. 

With  respect  to  the  misrouted  shipment,  the  record  does  not  dis- 
close what  carrier  or  carriers  were  responsible  therefor.  Such  car- 
rier should  promptly  make  refund  of  the  additional  charges  result- 
ing from  the  misrouting. 

Complainant  urges  that  upon  the  shipments  routed  in  connection 
with  the  Kane  &  Elk  Railroad  the  flat  rate  to  Kane  should  have 
been  applied  and  no  switching  charge  assessed.  The  arrangement 
between  the  Pennsylvania  Railroad  and  the  Kane  &  Elk  Railroad 
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whereby  no  switching  charge  was  applicable  applied  only  on  traffic 
originating  at  or  destined  to  points  on  that  line.  So  far  as  the  record 
discloses,  the  shipments  were  switched  directly  from  the  Baltimore  & 
Ohio  tracks  by  the  Pennsylvania  Railroad.  If  such  was  the  case, 
complainant  was  entitled  to  a  reasonable  switching  charge  for  the 
movement.  There  is  no  allegation  that  these  shipments  were  mis- 
routed  by  the  Baltimore  &  Ohio  Railroad  and  no  damage  is  shown  to 
have  resulted  from  the  misrouting,  if  there  was  any. 

We  have  carefully  considered  the  exceptions,  and  upon  considera- 
tion of  the  whole  record  we  adopt  the  foregoing  as  a  part  of  our 
report  and  find  that  the  charges  assailed  are  not  shown  to  have  been 
or  to  be  unduly  prejudicial,  but  that  they  were,  are,  and  for  the  future 
will  be,  unreasonable  to  the  extent  that  they  exceeded  or  may  exceed 
40  cents  per  net  ton ;  that  complainant  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon  herein  found  unreasonable; 
and  that  it  was  damaged  thereby,  except  on  the  misrouted  shipment, 
to  the  extent  that  the  charges  paid  exceeded  those  that  would  bBve 
accrued  had  the  charge  herein  found  reasonable  been  in  effect  and  is 
entitled  to  reparation  with  interest     If  complainant  will  Comply 
with  rule  V  of  the  Rules  of  Practice,  we  will  consider  the  entry  of  tn 
order  as  to  reparation. 

An  appropriate  order  will  be  entered. 
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No.  10020. 

WISCONSIN  &  MICHIGAN  FRXnT  &  VEGETABLE 

JOBBERS  ASSOCIATION 

V. 

AHNAPEE  &  WESTERN  RAILWAY  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  November  2,  1919.    Decided  March  9,  1920. 


In  view  of  the  changed  situation,  brought  about  by  Perishable  Protective 
Tariff  No.  1,  I.  C.  C.  No.  6,  which  became  effective  on  February  28,  1920, 
subsequent  to  the  hearing  in  this  proceeding,  and  which  was  considered  in 
Perishable  Freight  Investigation,  56  I.  G.  C,  449,  complaint  dismissed. 

F.  M.  Elkinton^  F.  D.  Hubhcvrd^  and  H.  N.  McEwen  for  com- 
plainant. 

C.  H.  Rodehaver  for  National  Basket  &  Fruit  Package  Manufac- 
turers Association,  intervener. 

A.  P.  Humhurg^  R.  H.  Widdicombe^  J.  N.  DaviSj  Blewett  Lee^  J.  C. 
DaviSy  O.  W.  Dynea^  F.,M.  Miner^  A.  11.  Lob8<ao^  C.  A.  Burg^  H.  G. 
Herbely  N.  S.  Brovm^  H.  A.  Scandrettj  W.  F.  Evans^  T.  J.  Norton^ 
E.  F.  Burgess^  W.  T.  Hughes^  R.  M.  Shaw^  S.  H.  Strawn^  and  Elmer 
Westlake  for  defendants. 

Report  of  the  Commission. 

Eastman,  Commimaner: 

Complainant,  an  association  of  jobbers  and  wholesalers  of  fruits, 
vegetables,  and  other  products  of  the  soil,  alleges  that  the  stated 
refrigeration  charges  assessed  on  carload  shipments  of  berries,  do- 
mestic fruits,  melons,  and  vegetables  between  points  in  western 
trunk  line  territory,  published  in  agent  Boyd's  tariff  I.  C.  C.  No. 
A-832,  are  unreasonable,  in  violation  of  section  1  of  the  act  to  regu- 
late commerce,  and  in  excess  of  charges  published  and  assessed  for 
similiir  services  performed  in  connection  with  the  transportation  of 
other  perishable  commodities  under  substantially  -  similar  circum- 
stances and  conditions,  in  violation  of  section  2.  We  are  asked  to 
prescribe  just  and  reasonable  charges  for  the  future.  By  supple- 
mental complaint  the  Director  General  of  Railroads  was  made  a 
party  defendant.    Two  hearings  have  been  had. 

Prior  to  June  1,  1917,  refrigeration  charges  in  the  territory  here 
concerned  were  $3  per  net  ton  of  ice  and  40  cents  per  100  poimds  of 
salt,  when  supplied  at  Chicago  or  Corwith,  111.,  and  12^  and  40 
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cents  per  100  pounds  of  ice  arid  salt,  respectively,  when  supplied  at 
other  points.  On  that  date  stated  charges  per  car  were  established 
in  lieu  of  the  former  bases,  except  that  from  Chicago  northbound 
they  did  not  become  effective  until  September  20,  1917,  and  that  on 
February  1,  1918,  they  were  somewhat  reduced  in  amounts.  While 
the  complaint  is  broader  in  scope,  the  relief  outlined  in  the  brief  is 
confined  to  the  charges  applicable  from  Chicago  to  points  in  Wiscon- 
sin and  the  upper  peninsula  of  Michigan  and  to  Duluth,  Minn.,  and 
from  St.  Paul  and  Minneapolis,  Minn.,  to  the  northwestern 
section  of  Wisconsin  and  to  Duluth.  The  line-haul  rates  are  not 
brought  in  issue,  the  complaint  being  directed  solely  to  the  refrigera- 
tion charges. 

A  proposed  report  in  which  the  charges  assailed  were  found  to 
have  been  justified  was  prepared  by  the  examiner  and  served  upon 
the  parties.  No  exceptions  thereto  were  filed  but  it  was  deemed 
desirable  to  delay  the  disposition  of  the  case  pending  the  outcome 
of  our  investigation,  made  at  the  request  of  the  Director  General  of 
Railroads,  concerning  his  proposed  Perishable  Protective  Tariff  Na 
1.  The  conclusions  which  we  reached  in  that  investigation  and  oar 
advice  and  recommendations  to  the  Director  General  are  stated  in 
our  report  in  Perishable  Freight  Investigation^  56  I.  C.  C,  449. 

Complainant's  evidence  relates  principally  to  movements  from 
Cljicago  to  points  in  Wisconsin  and  the  upper  peninsula  of  Mich- 
igan for  distances  not  exceeding  450  miles,  and  apparently  averag- 
ing in  the  neighborhood  of  275  miles.  The  shipments  are  mainly 
mixed  carloads  of  fruits  and  vegetables  obtained  for  the  most  part 
from  cars  arriving  in  Chicago  under  ice,  but  in  part  from  the  open 
market  The  lading  is,  therefore,  wholly  or  partially  precooled  and 
less  ice  is  required  than  would  otherwise  be  necessary.  Most  of  the 
cars,  also,  are  iced  at  the  team  tracks  where  they  are  loaded,  without 
switching  to  icing  stations.  Under  the  arrangement  prevailing 
prior  to  September  20,  1917,  shippers  directed  the  icing  of  the  cars 
and  complainant's  witnesses  considered  them  better  qualified  than 
carriers  to  determine  the  amount  of  ice  necessary,  having  in  mind 
weather  conditions,  length  of  haul,  and  the  character  of  the  com- 
modity. 

An  exhibit  filed  by  one  of  the  complaining  shippers  shows  that 

12  cars  moving  a  distance  of  about  200  miles  from  Chicago  to  Green 

Bay,  Wis.,  during  the  summer  of  1917,  were  initially  iced  with  from 

2  t6  4f  tons  of  ice,  for  which  charges  of  from  $6  to  $13.95  were 

assessed,  and  were  not  re-iced  in  transit    Two  of  the  cars  arrived 

at  destination  with  no  ice  left,  while  the  bunkers  of  the  remainder 

were  from  one-fifth  to  two-fifths  fuU.    Under  the  tariff  assailed 

stated  refrigeration  charges  applied  to  grouped  points  in  the  terri- 
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tory  in  question,  roughly  as  follows:  $30  to  southeastern  Wiscon- 
sin, $85  to  southwestern  and  central  Wisconsin,  $40  to  northern 
Wisconsin  and  to  Menominee,  Mich.,  and  $42.50  to  the  upper 
peninsula  of  Michigan. 

In  justification  of  the  large  increase  in  charges  effected  by  this 
tariff  defendants  introduced  evidence  showing  the  great  advance 
in  the  cost  of  ice  and  enumerating  other  factors  of  expense  which^ 
they  claim,  enter  into  the  cost  of  refrigeration  service  and  should 
be  taken  into  consideration  in  determining  reasonable  refrigeration 
charges.  These  factors,  which  we  discussed  at  length  in  Perishable 
•  Freight  Investigation^  supra^  are  chiefly  ice  haulage,  supervision, 
so-called  ^^  bunker  damage,"  extra  switching,  and  an  allowance  for 
hazard  and  profit.  In  the  instant  case  defendants  rely  very  largely, 
so  far  as  these  costs  are  concerned,  upon  our  findings  in  Railroad 
Commission  of  Calif omia  v.  A.  G.  S.  R.  R.  Co.,  32  I.  C.  C,  17,  where 
much  longer  hauls  were  involved,  and  offered  little  evidence  directly 
related  to  the  traffic  in  question.  In  his  proposed  report,  however, 
the  examiner  reached  the  conclusion,  to  which  no  exceptions  were 
taken,  that  the  estimates  of  these  items  of  expense  could  be  mate- 
rially reduced  in  amount  and  still  the  total  costs  would  exceed  the 
charges  assailed. 

Upon  February  28,  1920,  Perishable  Protective  Tariff  No.  1,  I.  C. 
C.  No.  6,  became  effective,  naming,  among  other  charges,  stated  re- 
frigeration charges  in  section  2  upon  fruits  and  vegetables  for 
country-wide  application  between  designated  origin  and  destination 
groups.  The  basis  for  complainant's  allegation  of  unjust  discrimi- 
nation, the  assessment  of  stated  refrigeration  charges  upon  its  traffic 
while  the  charges  on  similar  traffic  in  certain  other  territories  were 
upon  the  cost-of-ice  basis,  is  clearly  eliminated  by  this  tariff.  The 
new  stated  charges  between  Chicago  and  points  in  Wisconsin  and 
Michigan,  however,  are  higher  than  those  which  complainant 
assailed. 

In  PerisTiable  Freight  Investigation^  supra^  while  expressing  hesi- 
tation in  reaching  conclusions,  in  view  of  the  character  of  the  evi- 
dence submitted,  it  was  stated  that  we  did  not  find  that  the  charges 
proposed  in  section  2,  which  have  since  become  effective,  were  un- 
reasonably related  to  the  probable  future  cost  of  the  service  so  far 
as  the  longer  hauls  were  concerned.  In  the  case  of  short-haul  traffic 
"covering  distances  up  to,  say,  500  miles"  we  expressed  the  judg- 
ment that  the  charges  proposed  were  "in  excess  of  the  probable 
future  cost  of  service,  including  a  moderate  allowance  for  hazard  and 
profit,''  but  stated  that  the  information  was  insufficient  to  enable  us  to 
specify  amounts  which  would  be  reasonably  related  to  cost.  In  con- 
nection with  these  charges,  however,  we  recommended  a  new  rule 
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enabling  shippers  who  do  not  require  re-icing  in  transit  to  direct  the 
initial  icing,  paying  at  the  tariff  rate  per  ton  for  the  ice  so  supplied, 
or  providing  it  themselves^  and  paying  to  cover  the  other  factors  of 
expense  an  additional  charge  ranging  from  a  minimum  of  $5  for 
hauls  within  a  single  origin  group  to  20  per  cent  of  the  stated  charges 
for  the  longer  hauls.  This  rule,  which  was  adopted  and  made  rule 
No.  240  of  the  tariff  which  became  effective  on  February  28,  1920, 
reads  as  follows : 

(A)  When  carload  shipments  of  fruits,  vegetables,  berries,  melons,  or  other 
perishable  freight  to  which  this  section  is  applicable,  are  forwarded  through  to 
destination  under  instructions  "Do  not  re-ice,**  (see  Rules  Nos.  130  and  185), 
the  carrier  will  initially  ice  such  car  in  the  manner  and  at  charges  provided  in 
section  No.  4,  or  permit  the  shipper  at  his  election  to  perform  such  icing,  but  an 
additional  charge  will  be  made  which  shall  be  $5  per  car  if  the  journey  is  con- 
fined within  the  limits  of  a  single  origin  group,  $7.50  if  It  is  confined  within  the 
limits  of  two  origin  groups,  and  in  all  other  cases  20  per  cent  of  the  stated 
refrigeration  charge  which  would  otherwise  be  applicable. 

(B)  If,  on  instructions  from  shipper,  owner  or  consignee,  any  car  handled 
under  the  provisions  of  this  rule  is  re-iced  before  arrival  in  the  terminal  train 
yard  serving  the  final  destination,  such  car  will  be  handled  under  full  refrig- 
eration from  such  point  of  re-icing.  In  such  case  the  additional  charge  levied 
under  paragraph  (A)  will  be  based  upon  the  journey  from  point  of  origin  to 
point  of  re-icing  and  a  full  stated  refrigeration  charge  will  be  applied  from 
point  of  re-icing  to  final  destination.  If,  on  instructions  from  shipper,  owner 
or  consignee,  any  re-icing  is  performed  after  arrival  of  the  car  in  terminal 
train  yard  serving  the  final  destination,  the  charge  for  ice  so  suppUed  will  be 
made  on  basis  of  charges  shown  in  section  No.  4,  and  this  will  be  in  addition 
to  all  other  charges. 

The  evidence  in  the  instant  case  indicates  that  re-icing  in  transit 
is  not  generally  required  on  the  bulk  of  the  shipments  in  which 
complainant  is  chiefly  interested.  By  taking  advantage  of  rule  No. 
240,  therefore,  complainant's  members  will  find  it  possible  in  many, 
and  perhaps  in  most,  instances  to  secure  refrigeration  service  for 
materially  less  than  the  stated  charges,  under  an  arrangement  simi- 
lar to  the  one  which  prevailed  prior  to  September  20,  1917,  except 
for  the  additional  charge  covering  other  factors  of  expense. 
Whether  or  not  the  present  stated  charges  are  reasonable,  partic- 
ularly for  the  shorter  distances,  it  is  obvious  that  this  rule  No.  240 
has  materialy  changed  the  situation  to  which  the  record  in  the 
present  proceeding  was  directed,  and  that  upon  this  record  no  find- 
ing can  well  be  made  in  regard  to  the  reasonableness  of  the  charges 
which  complainant's  members  will  pay  for  refrigeration  service 
upon  the  traffic  in  question.  A  fair  trial  of  the  new  tariff  and  its 
charges  is  desirable,  and  under  the  circumstances  the  complaint  will 
be  dismissed.    An  appropriate  order  will  be  entered. 
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No.  10Y23. 
COLORADO  FUEL  &  IRON  COMPANY 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  November  26,  1919,    Decided  March  9,  1920. 


Rates  on  iron  and  steel  articles,  in  carloads,  from  Minneqna,  Colo.»  to  Pacific 
coast  points  found  unduly  prejudicial  to  the  extent  that  they  exceed  77 
per  cent  of  the  rates  contemporaneously  maintained  from  Chicago,  111.,  to 
the  same  destinations. 

Fred  Farrar  for  complainant. 

B.  W.  Scandretty  J.  L.  Coleman^  J.  O.  McMvrry^  T.  J.  Norton^ 
and  Charles  Donnelly  for  defendants. 

Report  or  the  Commission. 
Hall,  Commissioner: 

A  report  was  proposed  by  the  examiner  to  which  the  complainant 
filed  exceptions.  With  some  modifications  the  statement  of  facts 
and  conclusions  proposed  are  made  the  basis  of  this  report. 

The  complainant  corporation  manufactures  iron  and  steel  articles 
at  Minnequa,  near  Pueblo,  in  the  state  of  Colorado.  By  complaint 
filed  June  25,  1919,  it  alleges  that  the  carload  rate  on  iron  and  steel 
articles,*  as  described  in  the  complaint,  from  Minnequa  to  Pacific 
coast  points  since  June  25,  1918,  has  been  94  cents  per  100  pounds, 
a  differential  of  18.5  cents  under  the  rate  of  $1,125  contempora- 
neously maintained  from  Chicago,  HI.;  that  the  average  distance 
from  Minnequa  is  65  per  cent  of  the  average  distance  from  Chicago, 
whereas  the  Minnequa  rate  is  83.5  per  cent  of  the  Chicago  rate; 
that  the  differential  of  18.5  cents  is  unreasonable ;  and  that  the  pres- 
ent rate  from  Minnequa  is  unduly  prejudicial  to  complainant  and 
unduly  preferential  of  its  competitors  at  Chicago  and  east  thereof 
in  violation  of  section  3  of  the  act  to  regulate  commerce,  and  section 

• 

>Tbe  articles  included  in  the  complaint  are  those  named  in  items  2796,  2805,  2815, 
2855,  2860.  2975,  3015,  8035,  3040.  3080,  80S5,  3475,  8480,  8605,  8920,  and  8930  of 
transcontinental  westbound  tariff  1-Q.  I.  C.  C.  No.  1048  of  R.  H.  Coontlss,  agent, 
and  also  those  referred  to  and  described  in  the  foUowing  items:  8450,  8460,  8470,  8510, 
8515.  8642.  8675,  8680,  3700.  8740.  8745.  4120,  4125.  4240.  4505,  and  4510  of  trans- 
continental westbound  tariff  4-0.  I.  C.  C  No.  1049  of  R.  H.  Countlss,  agent. 
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10  of  the  federal  control  act.  The  reasonableness  of  the  rate  itself 
under  section  1  of  the  act  to  regulate  commerce  is  not  attacked. 
We  are  asked  to  establish  from  Minnequa  to  Seattle,  Wash. ;  Port  • 
land,  Oreg.;  San  Francisco  and  Los  Angeles,  Calif.,  hereinafter 
collectively  termed  the  Pacific  coast  points,  a  rate  which  shall  not 
exceed  75  per  cent  of  the  rate  oontemporan€k)usly  maintained  from 
Chicago.    Bates  will  be  stated  in  amounts  per  100  pounds. 

Complainant's  plant  at  Minnequa  is  extensive  and  includes  blast 
and  open-hearth  furnaces,  rolling  and  wire  mills,  and  other  depart- 
ments for  the  manufacture  of  iron  and  steel  articles.  The  principal 
raw  materials  used  are  iron  ore,  scrap  iron  and  steel,  limestone,  coke 
and  coal,  aggregating,  in  1917,  about  3,500,000  tons.  The  daily  pro- 
ductive capacity  is  from  1,800  to  2,000  tons  of  pig  iron  and  about  2,000 
tons  of  finished  steel.  The  ^letal  output  is  about  60  per  cent  steel 
rails,  20  or  25  per  cent  wire,  nails,  and  various  other  products  made  of 
wire,  and  from  15  to  20  per  cent  steel  billets,  bars,  other  finished 
steel  products,  and  cast-iron  pipe.  The  total  finished  product  mar- 
keted will  average  about  500,000  tons  per  annum.  Complainant  does 
not  manufacture  structural  steel.  It  employs  an  average  of  6,000 
men  at  the  Minnequa  plant. 

This  plant  is  directly  served  by  the  Colorado  &  Wyoming  Rail- 
way, an  industrial  road  controlled  by  complainant,  having  trunk  line 
connections  with  the  Atchison,  Topeka  &  Santa  Fe,  Denver  &  Rio 
Grande,  and  Colorado  &  Southern  railroads  at  Pueblo  about  2 
miles  distant.  All  outbound  traffic  is  waybilled  from  Minnequa  by 
the  Colorado  &  Wyoming,  and  prior  to  federal  control  was  about 
equally  divided  between  these  three  trunk  lines,  although  the  routing 
was  largely  contingent  on  car  supply. 

Practically  all  the  heavy  rails  produced  are  sold  to  railroads  en- 
tering Colorado  or  having  lines  west  of  the  Missouri  River.  Other 
products,  including  light  rails,  are  marketed  west  of  that  river,  some 
10  per  cent  in  Colorado,  about  15  per  cent  in  states  adjacent  to  Colo- 
rado, and  the  remaining  75  per  cent,  or  the  bulk  of  the  metal  out- 
put other  than  heavy-  rails,  is  about  equally  divided  between  inter- 
mountain  territory  and  the  Pacific  coast,  from  which  a  small  part  is 
exported.  The  Pacific  coast  market  is  a  necessary  ouUet  for  the 
surplus  product  of  complainant.  Very  little  is  sold  east  of  Colorado 
and  the  sales  at  Missouri  River  points  are  negligible. 

When  complainant  was  organized  in  1892  it  had  no  Pacific  coast 
market,  the  freight  rates  being  prohibitive,  it  is  said.  In  Colanado 
Fuel  ds  Iron  Co.  v.  Southern  Pacific  Co.^  6  I.  C.  C,  488,  decided 
November  25, 1895,  we  found  that  the  rates  on  iron  and  steel  articles 
to  San  Francisco  from  Pueblo  should  not  exceed  76  per  cent  of  the 
contemporaneous  rates  from  Chicago,  and  complainant  then  sought 

57 1.  C.  c. 


COLORADO  FUEL  A  IBOK  GO.  V.  DIRECTOR  GENERAL.  255 

that  market  Our  tariff  files  show  that  the  75  per  cent  rate  from 
Mumequa  to  the  Pacific  coast  points  published  in  1902  was  in  effect 
about  two  years,  and  that  on  January  18,  1904,  the  rate  from  Min- 
nequa  was  made  a  flat  differential  of  15  cents  under  the  Chicago 
rate.  This  differential  continued  in  effect  until  June  25,  1918,  a  pe- 
riod of  over  14  years.  The  rates  were  then  increased  25  per  cent  under 
General  Order  No.  28  of  the  Director  General  of  Railroads  to  $1,125 
from  Chicago  and  94  cents  from  Minnequa,^  the  present  rates  result- 
ing in  a  differential  of  18.5  cents. 

Complainant  competes  with  all  the  large  manufacturers  of  steel 
in  the  east,  the  industry  centering  at  Pittsburgh,  Pa.,  with  Chicago 
a  close  rival.  It  also  competes  in  the  southwest  with  the  mills  at 
Birmingham,  Ala.  Its  plant  at  Minnequa  is  the  only  one  west  of 
Chicago  where  iron  and  steel  are  manufactured  from  the  raw  ma- 
terial, except  the  plant  of  the  United  States  Steel  Corporation  at 
Duluth,  Minn.  A  small  mill  at  Midvale,  Utah,  near  Salt  Lake  City, 
operates  open-hearth  furnaces  and  manufactures  a  limited  number 
of  steel  products  from  pig  iron  and  scrap.  The  production  of  this 
mill  is  relatively  light  but  it  has  some  effect  on  prices.  There  are 
also  two  or  three  small  steel  plants  at  San  Francisco,  one  at  Seattle, 
and  some  small  rolling  mills  at  Kansas  City,  Mo.  Generally  speak- 
ing, the  selling  prices,  which  all  steel  producers  must  meet,  are  made 
in  Pittsburgh  or  Chicago. 

Complainant  contends  thaf  the  cost  of  producing  steel  at  Minnequa 
is  higher  than  at  Pittsburgh  or  Chicago,  primarily  because  of  dif- 
ference in  the  grade  of  material  used,  and  that  the  15-cent  differ- 
ential three  or  four  years  ago  was  better  for  complainant,  with 
the  lower  cost  of  production  then  prevailing,  than  the  18.5-cent  differ- 
ential is  now.  We  have  repeatedly  held  that  we  may  not  require 
carriers  to  equalize  natural  advantages,  such  as  location,  cost  of 
production,  and  the  like. 

On  behalf  of  defendants  it  is  said  that  from  Minnequa  to  all 
destinations  named  the  hauls  are  entirely  through  regions  of  low 
traffic  density  which  present  many  serious  operating  difficulties,  while 
the  hauls  westbound  from  Chicago  are  partly  through  a  country  of 
high  traffic  density,  free  from  serious  operating  difficulties,  and 
partly  through  country  which  is  sparsely  settled  and  mountainous; 
and  that  the  difficulty  in  determining  a  proper  relationship  between 
the  rates  from  Chicago  and  those  from  Minnequa  grows  out  of  these 
similarities  and  differences  in  transportation  conditions.    The  dis- 

^Tbe  rate  on  sucker  rods  from  Minnequa  to  the  four  Pacific  coast  points  Is  |1.0<^; 
on  ferromanganese,  (errosiUcon,  pig  iron,  and  spiegeleisen  the  rates  are :  From  Minne* 
qua  to  tbe  four  Pacific  coast  points,  67.5  cents;  from  Cblcago  to  Seattle  and  Portland, 
69  cents;  to  San  Francisco  and  Los  Angeles,  75  cents. 
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tance  from  Chicago  to  each  of  the  four  Pacific  coast  points  is  prac- 
tieally  the  same.    From  Miimequa  the  distances  vary  appreciably. 
San  Francisco,  the  point  most  distant  from  Chicago,   is   some  80 
miles  farther  than  Seattle,  the  nearest  point;  Seattle,  the  most  dis- 
tant from  Minnequa,  is  365  miles  farther  than  Los  Angeles,  the 
nearest  point.    The  distance  from  Chicago  exceeds  that  from  Minne- 
qua by  508  miles  to  Seattle,  and  by  936  miles  to  Los  Ajngeles.     De- 
fendants contend  that  rates  from  Chicago  to  the  four  Pacific  coast 
points  would  naturally  be  the  same  because  of  similarity  in  distance, 
without  regard  to  carrier  or  market  competition,  and   that   from 
Minnequa  the  rate  to  Los  Angeles  would  not  be  the  same  as  the  rate 
to  Seattle  if  it  were  not  for  carrier  or  market  competition.       In 
brief,  the  rate  from  Chicago  to  all  four  points  is  the  same  because  of 
distance,  and  from  Minnequa  because  of  competition.    This  being  so, 
defendants  question  whether  it  can  be  said  that  Minnequa's  differ- 
ential of  18.5  cents  under  Chicago  unduly  prejudices  Minnequa. 

Complainant  and  defendants  introduced  in  evidence  figures  show- 
ing these  distances  and  the  relationship  of  the  distances  to  the  rates. 
To  each  of  the  Pacific  coast  points  the  percentage  of  the  rate  greatly 
exceeds  the  percentage  of  the  distance.    Complainant  does  not  ask 
that  the  rates  be  made  proportional  to  the  distance,  but  contends 
that  with  due  allowance  for  difference  in  the  operating  conditions 
the  Minnequa  percentage  of  the  Chicago  rate  should  more  nearly 
approximate  its  percentage  of  the  distance.    The  average  short-line 
distance  from  Minnequa  to  the  four  Pacific  coast  points  is  1,473 
miles,  or  66  per  cent  of  the  average  short-line  distance  from  Chicago. 
The  rate  from  Minnequa  is  94  cents,  or  83.55  per  cent  of  the  rate 
from  Chicago.    Complainant  asks  for  a  rate  from  Minnequa  not  ex- 
ceeding 75  per  cent  of  the  rate  from  Chicago.    That  percentage  of 
the  present  rate  from  Chicago  would  be  84.5  cents,  or  28  cents  under 
the  Chicago  rate. 

The  94-cent  rate  also  applies  from  Kansas  City  and  Omaha.  Their 
average  short-line  distance  to  the  Pacific  coast  points  is  1,869  miles, 
or  396  miles  more  than  from  Minnequa  and  362  miles  less  than  from 
Chicago.  The  advantage  in  distance  of  these  Missouri  River  points 
over  Chicago  is  reflected  by  a  spread  of  18.5  cents  in  the  rate,  while 
Minnequa's  advantage  over  the  river  points  is  accorded  no  recogni- 
tion. Duluth  and  St.  Paul  take  the  same  94-cent  rate  as  Minnequa 
to  Seattle  and  Portland.  It  seems  clear  that  Minnequa  should  not 
be  grouped  with  the  points  now  taking  94  cents.  From  Midvale, 
Utah,  a  rate  of  50  cents  applies  to  Seattle  and  Portland  for  an 
average  distance  of  1,026  miles,  or  548  miles  less  than  from  Minne- 
qua to  the  same  points;  to  San  Francisco  and  Los  Angeles,  an  average 
distance  of  812  miles,  or  566  miles  less  than  from  Minnequa,  the  rate 

is  77.5  cents. 
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Defendants  urge  that  a  flat  differential  is  more  satisfactory  than 
a  percentage  differential  because  the  relationship  is  not'changed  by 
fluctuation  in  the  rates,  that  operating  conditions  as  well  as  dis- 
tance must  be  considered  in  fixing  the  differential,  and  that  the  dif- 
ference in  distance  and  the  difficult  transportation  conditions  west 
of  Minnequa  justify  the  existing  differential  of  18.5  cents.  The 
following  table  shows  the  rates  in  effect  from  January  1, 1909,  to  the 
present  time: 


Date  effective. 


January  1, 1 909 

July  15, 1915 

Decern  Der  30, 1916 

March  15, 1918 

June  25, 1918  (and  still  in  effect). 


From  Chicago. 

(Ay«Bge  distance, 

2,231  miles.) 


Rate. 


CenU. 
80 
55 
65 
90 
112.5 


Revenue 

per 
ton- 
mile. 


mU9. 
7.17 
4.97 
5.83 
8.07 
10.09 


From  Minnequa. 
(Average  distance,  1,473  miles.) 


Bate. 


CenU. 
65 
40 
50 
76 
94 


Differ- 
ential 
under 
(yhicago. 


CenU. 
15 
15 
15 
15 
18.5 


Percent 

of 

Chicago 

rate. 


81.25 
72.73 
76.92 
83.33 
83.55 


Revenue 
per 
ton- 
mile. 


MiUt. 

8.83 

5.43 

6.79 

10.18 

12.76 


The  evidence  is  directed  to  the  existing  rate  relationship  rather 
than  to  the  rates  themselves,  the  chief  contention  being  that  the  rate 
from  Minnequa  under  the  18.5-cent  differential  results  in  undue 
preference  of  competitors  at  Chicago  and  east  thereof  to  the  undue 
prejudice  and  disadvantage  of  complainant. 

The  question  before  us  is  whether  the  rate  from  Minnequa  is 
properly  related  to  the  rate  from  Chicago.  Complainant's  position 
is  somewhat  exceptional.  It  is  the  only  producer  of  these  articles  in 
the  vast  territory  lying  between  the  Missouri  River  and  the  Utah 
common  points.  It  is  the  only  shipper  on  the  Minnequa  rate.  It  com- 
plains of  undue  prejudice  which  it  shows  would  be  better  removed 
by  a  percentage  differential  than  by  a  flat  differential.  The  recom- 
mendation in  the  proposed  report  was  that  we  find  the  rate  assailed 
unduly  prejudicial  to  the  extent  that  it  exceeds  80  per  cent  of  the  rate 
from  Chicago.  Complainant  excepted  to  the  percentage,  stating  that 
it  believed  the  evidence  justified  75  per  cent,  but  that  it  had  nothing  to 
add  in  this  respect  to  its  brief  and  argument.  Defendants  filed  no 
exceptions.  Without  attempting  to  decide  in  a  general  way  between 
the  respective  merits  of  the  two  kinds  of  differential  we  feel  war- 
ranted in  prescribing  a  percentage  differential  in  this  case. 

Although  distance  is  far  from  being  the  determinative  criterion, 
the  contrast  between  66  per  cent  of  distance  and  83.55  per  cent  of  rate 
is  marked.  For  a  stretch  of  greater  traflSc  density  the  spread  in  the 
rates  to  the  Pacific  coast  points  between  Chicago  and  New  York,  a 
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distance  of  912  miles,  is  25  cents.  The  average  difference  in  distance 
to  those  points  as  between  Chicago  and  Minnequa  is  less,  but  the 
density  is  less  and  the  proportion  of  operating  difficulties  greater. 
The  above  table  shows  that  for  the  nine  years  preceding  March  16, 
1918,  Minnequa's  rates  averaged  approximately  77  per  cent  of  those 
from  Chicago.  At  the  present  rate  77  per  cent  would  yield  a  differ- 
ential of  26  cents,  and  perhaps  more  closely  represent  the  proper 
relation  than  the  75  per  cent  prescribed  by  us  25  years  ago. 

Upon  the  record  we  are  of  opinion  and  find  that  the  rate  main- 
tained by  defendants  on  iron  and  steel  articles,  in  carloads,  from 
Minnequa  to  the  four  Pacific  coast  points  under  consideration  is, 
and  for  the  future  will  be,  unduly  prejudicial  to  complainant  at 
Minnequa  and  unduly  preferential  of  its  competitors  at  Chicago  and 
east  thereof,  in  violation  of  section  3  of  the  act  to  regulate  com- 
merce and  section  10  of  the  federal  control  act,  to  the  extent  that  it 
exceeds  or  may  exceed  77  per  cent  of  the  rate  contemporaneously 
maintained  by  defendants  on  the  same  commodities,  in  carloads, 
subject  to  the  same  carload  minima,  from  Chicago  to  the  same  desti- 
nations.   Nothing  in  this  report  should  be  construed  as  authorizing 
any  departure  from  the  provisions  of  the  fourth  section  of  ihe  inter- 
state commerce  act. 

An  appropriate  order  will  be  entered. 
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No.  10663. 
CHARLES  BOLDT  COMPANY 

V. 

DIRECTOR  GENERAL,  BALTIMORE  &  OHIO  RAILROAD 

COMPANY,  ET  AL. 


Submitted  December  SI,  1919.    Decided  March  20y  1920. 


Rates  on  glass  sand,  in  carloads,  from  Ottawa,  III.,  and  related  points  to  Hunt- 
ington and  West  Huntington,  W.  Va.,  between  November  1,  1917,  and 
October  17,  1918,  found  to  have  been  unreasonable.    Reparation  awarded. 

W.  B.  Snell^  jr.^  Francis  B.  James^  E.  E.  Williamson^  and  Ewing 
H.  Scott  for  complainant. 

IF.  P.  Tingley  for  Huntington  Tumbler  Company,  intervener. 
e/.  S.  Patterson  and  W,  S.  Bronson  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Complainant  is  engaged  at  Huntington,  W.  Va.,  in  the  manu- 
facture, among  other  articles,  of  glass  bottles  and  containers.  Much 
of  the  glass  sand  used  in  its  operations  is  drawn  from  pits  at  and 
near  Ottawa,  111.  By  complaint  filed  May  24, 1919,  it  alleges  that  the 
rates  charged  by  defendants  between  November  1,  1917,  and  Octo- 
ber 18,  1918,  for  the  transportation  of  glass  sand,  in  carloads,  from 
Ottawa  to  Huntington  were  unjust  and  unreasonable,  in  violation  of 
section  1  of  the  act  to  regulate  commerce  and  section  10  of  the  fed- 
eral control  act.  The  complaint  was  amended  at  the  hearing  to  in- 
clude as  additional  points  of  origin  Millington,  Utica,  and  Wedron, 
111.,  sand-producing  points  in  the  Ottawa  group,  and  as  an  additional 
destination  West  Huntington,  W.  Va.    Reparation  is  asked. 

On  July  9,  1919,  the  Huntington  Tumbler  Company,  a  corpora- 
tion engaged  in  the  manufacture  of  glassware  at  Huntington,  filed 
a  petition  of  intervention  in  which  it  alleges  that  it  has  been  charxrpil 
the  same  rates,  and  asks  reparation  on  the  same  basis,  as  complainant. 
Rates  are  stated  herein  in  amounts  per  net  ton. 

Ottawa  is  located  about  85  miles  southwest  of  Chicago  on  the 
Chicago,  Rock  Island  &  Pacific  and  the  Chicago,  Burlington  & 
Quincy  railroads.     Huntington  is  on  the  south  bank  of  the  Ohio 

57I.C.C. 


260  INTERSTATE  COMMERCE  COMBflSSION  REPORTS^ 

River,  161  miles  east  of  Cincinnati,  Ohio,  on  the  Chesapeake  &  Ohio 
and  the  Baltimore  &  Ohio  railroads.  The  short-line  distance  from 
Ottawa  to  Huntington  is  463.5  miles  by  way  of  the  Chicago,  Rock 
Island  &  Pacific  to  Seneca,  111.,  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  to  Cincinnati,  thence  Chesapeake  &  Ohio. 
Th^  rates  assailed  and  sought  follow: 


Nov.  1, 1017,  to  May  21, 1918 S2.S2  «2.40 

May22, 1918,to  June24, 1918 3.20  2.80 

June25,1918,toOct.l7, 1918 3.40  3.00 

This  proceeding,  to  a  certain  extent,  grows  out  of  our  decision  in 
Federal  Glass  Co.  v.  C^.,  R.  /.  cfe  P.  Ry.  Co,^  consolidated  with  Boldt 
Co.  V.  C,  R.  I.  cfe  P.  Ry.  Co.,  33  I.  C.  C,  8,  decided  February  2, 1915. 
We  there  prescribed  reasonable  maximum  rates  on  glass  sand  from 
Ottawa  to  a  number  of  points  in  Ohio.  A  rate  of  $2.40  to  Zanes> 
ville,  434  miles  from  Ottawa,  was  found  unreasonable  to  the  extent 
that  it  exceeded  $2.20,  and  a  reduction  of  20  cents  was  likewise 
ordered  in  the  rate  of  $2.60  then  in  effect  to  Barnesville,  494  miles 
from  Ottawa. 

In  May,  1916,  the  traffic  manager  of  the  Jobbers'  and  Manufac- 
turers' Bureau  of  Huntington  applied  to  the  traffic  officials  of  the  car- 
riers for  the  establishment  of  a  rate  of  $2.20  to  Huntington,  which, 
as  stated  above,  was  the  rate  which  we  had  prescribed  to  Zanesville. 
pointing  out  that  the  rate  of  $2.82  to  Huntington  w.as  in  excess  of 
the  combination  on  Cincinnati.  A  little  later  complainant  also  began 
negotiations  with  defendants  for  a  reduction  in  the  Huntington  rate. 
After  considerable  delay  the  general  freight  agent  of  the  Chesapeake 
&  Ohio,  in  December,  1916,  advised  that  he  was  suggesting  to  western 
connections  the  adoption  of  a  rate  of  $2.45  per  net  ton.  This  rate, 
however,  was  not  published,  and  the  rate  of  $2.82  remained  in  effect 
until  increased  to  $3.20  May  22, 1918,  following  The  Fifteen  Per  Cent 
Case,  45  I.  C.  C,  303.  On  June  25, 1918,  it  was  further  increased  to 
$3.40  under  General  Order  No.  28  of  the  Director  General  of  Rail- 
roads. 

During  this  time  complainant  continued  its  efforts  to  secure  a  lower 
rate  to  Huntington  and  finally,  on  July  31,  1918,  a  freight-rate 
authority  was  issued  to  publish  a  rate  of  $3,  which  was  and  is  satis- 
factory to  complainant.  Because  of  delay  in  publication  this  rate  did 
not  become  effective  until  October  18,  1918.  It  was  arrived  at  by 
taking  the  amount  received  by  the  initial  lines  to  Chicago  junctions 
as  their  division  of  the  rate  of  $2.20  in  effect  prior  to  May  22,  1918, 
to  Zanesville,  and  applying  to  the  short-line  distance  from  Kanka- 
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kee,  BI.,  to  Huntington  the  same  earnings  per  ton-mile  as  accrued 
to  the  eastern  carriers  for  the  haul  from  Chicago  to  Zanesville.  This 
resulted  in  a  base  rate  of  $2.45  per  ton.  The  increases  authorized  in 
The  Fifteeh  Per  Cent  Case  and  General  Order  No.  28  produced  the 
$3  rate  now  in  effect.  According  to  defendants  this  rate  was  ostah- 
lished  to  liable  the  shippers  to  compete  with  other  glass-producing 
points  and  in  response  to  their  repeated  requests. 

The  rates  on  glass  sand  from  Ottawa  to  a  number  of  points  at 
which  glass  is  manufactured,  with  distances  and  ton-mile  revenue, 
are  stated  in  the  following  table: 


From  Ottewa  to— 

Miles. 

Apr.  1, 1915,  to 
May  21, 1918. 

May  22  to  June  24, 
1918. 

June  25  to  Oct.  17. 
1918. 

Rates. 

Ton-mile 
revenue. 

Rates. 

Ton-mile 
revenue. 

Rates. 

Ton-mile 
revenue. 

Lancaster,  Ohio 

397 
434 
401 
404 

i$2.?0 

i2.20 

2.40 

2.82 

S2.40 

2.40 

12.40 

2.50 

2.60 

MUU. 
5.54 
5.07 
5.21 
0.07 
5.17 
5.08 
4.86 
4.88 
4.79 

12.50 
2.50 
2.80 
3.20 
S2.80 
2.80 
2.80 
2.90 
*     3.00 

MUU. 
6.30 
5.77 
6.07 
6.80 
6.03 
6.88 
5.67 
5.66 
5.54 

12.70 
2.70 
3.00 
3.40 

«3.00 
3.00 
3.00 
3.10 
3.20 

MUU. 
6.81 

Zanesville,  Ohio 

6.22 

CarabridEe.  Ohio 

6.51 

Huntington,  W.  Va 

7.32 

Do 

6.46 

477 
494 
512 
542 

6.28 

Bamesville,  Ohio 

6.08 

Steuben vi  lie,  Ohio 

6.06 

Pittsburrii,  Pa 

5.90 

>  Rates  prescribed  in  Boldt  Oo,  ▼.  C,  R.  I.  &  P.  B,y.  Cb.,  «iipra. 


'Rates  sought. 


It  will  be  observed  that  the  rates  assailed  exceeded  thosef  charged 
to  other  points  of  equal  or  greater  distance  from  Ottawa.  Sand, 
including  glass  sand,  is  rated  sixth  class  in  the  governing  official 
classification.  The  sijrth-class  rate  to  Huntington  is  the  same  as,  or 
lower  than,  the  corresponding  rates  to  any  of  the  points  named  above. 
Defendants  point  out  that  in  the  transportation  of  sand  to  Hunting- 
ton the  Ohio  Eiver  must  be  crossed,  but  this  is  true  also  of  traffic 
(o  Pittsburgh.  The  distance  to  Pittsburgh  is  78  miles  farther,  but 
the  rates  prior  to  October  18,  1918,  were  lower  than  to  Huntington. 

Between  November  21,  1917,  and  October  17,  1918,  complainant 
shipped  281  carloads  of  sand  from  Ottawa  of  which  164  were  in 
box  cars  and  117  in  gondolas.  The  average  loading  of  the  box  cars 
was  40.17  tons  and  of  the  gondolas,  54.37  tons.  The  average  car- 
mile  earnings  under  the  rate  of  $2.82,  in  effect  prior  to  May  22,  1918, 
were  24.4  cents  for  shipments  in  box  cars  and  33  cents  for  those 
in  gondolas.  The  earnings  under  a  rate  of  $2.40  would  have  been 
20.7  and  28.1  cents,  respectively.  The  average  revenue  per  loaded 
car-mile  of  all  freight  on  the  Chesapeake  &  Ohio  during  the  year 
ended  December  31,  1917,  was  shown  by  complainant  to  have  been 
14.93  cents ;  on  the  Baltimore  &  Ohio,  17.6  cents ;  and  on  the  Chicago, 
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Bock  Island  &  Pacific,  15.92  cents.  Glass  sand  is  a  low-grade,  heavy 
loading  commodity,  and  is  subject  to  little  or  no  loss  or  damage  in 
transit. 

Eastman,  Oom/misaioner: 

The  foregoing  is  in  substance  the  statement  of  facts  contained  in 
the  examiner's  proposed  report  which  was  served  upon  the  parties. 
In  that  report  it  was  recommended  that  we  find  that  the  rates 
charged  from  November  1,  1917,  to  May  21,  1918,  from  May  22  to 
June  24,  1918,  and  from  June  25  to  October  17,  1918,  were  unreason- 
able to  the  extent  that  they  exceeded  for  the  respective  periods  rates 
of  $2.40,  $2.80,  and  $3  per  net  ton.  The  intervener  excepts  to  the 
limitation  of  the  finding  to  November  1, 1917,  on  the  ground  that  the 
rates  were  imreasonable  for  two  years  prior  to  the  filing  of  the 
complaint  and  that  it  is  therefore  entitled  to  reparation  on  shipments 
made  during  that  period.  It  suffices  to  say  that  the  complaint 
attacked  only  the  rates  in  effect  between  November  1,  1917,  and 
October  18,  1918,  and  the  intervener  merely  asked  and  was  granted 
permission  to  be  treated  as  a  party  thereto. 

In  their  exceptions  defendants  renew  arguments  advanced  on  brief 
in  opposition  to  a  finding  of  unreasonableness,  stressing  the  fact  that 
the  shipments  moved  during  a  period  of  greatly  increased  transpor- 
tation costs  and  diminished  carrier  net  income  as  compared  with  the 
period  covered  by  our  report  in  Federal  Glass  Co.  v.  6^.,  R.  /.  c&  P,  Ry, 
Co,^  supra;  that  glass  sand  is  much  more  valuable  than  common  or 
molding  sand ;  that  via  the  shortest  workable  route  from  Ottawa  to 
Huntington  under  the  Disque  scale,  so  called,  the  sixth-class  rate, 
applicable  on  sand  under  the  governing  official'classification,  would 
have  been  $3 ;  subsequent  to  The  Fifteen  Per  Cent  Case^  supra^  $3.50 ; 
and  under  General  Order  No.  28,  $4.40 ;  that  the  transportation  con- 
ditions surrounding  the  movement  from  and  to  these  points  are  less 
favorable  than  those  from  Ottawa  to  such  points  as  Zanesville, 
mainly  because  of  the  bridge  crossing  over  the  Ohio  River ;  that  the 
rates  assailed  were  subsequently  reduced  to  $3  to  enable  Huntington 
glass  manufacturers  to  meet  competition  at  other  producing  points 
north  of  the  Ohio;  and  that  the  rates  to  such  points  afford  no 
measure  of  the  reasonableness  of  the  rates  to  Huntington,  because 
they  were  too  low  and  were  so  recognized  by  the  subsequent  increases 
under  The  Fifteen  Per  Cent  Case  and  General  Order  No.  28.  But 
neither  these  contentions  nor  any  facts  of  record  warranted  the 
maintenance  during  the  period  in  question  of  rates  in  excess  of  those 
suggested  as  reasonable  by  the  examiner. 

Upon  consideration  of  the  entire  record  we  adopt  the  foregoing 
statement  of  facts  as  our  own  and  find,  as  recommended  by  the 
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examiner,  that  the  rates  charged  from  November  1, 1917,  to  May  21, 
1918,  from  May  22  to  June  24, 1918,  and  from  June  25  to  October  17, 
1918,  were  iinreasonable  to  the  extent  that  they  exceeded  for  the  re- 
spective periods  rates  of  $2.40,  $2.80,  and  $3  per  net  ton.  We  further 
find  that  during  the  period  from  November  1,  1917,  to  October  17, 
1918,  complainant  and  intervener  made  shipments  as  described  and 
paid  and  bore  the  charges  thereon;  that  they  have  been  damaged 
and  are  entitled  to  reparation,  with  interest,  in  an  amount  equal  to 
the  difference  between  the  charges  paid  and  those  that  would  have 
accrued  at  the  rates  hel'ein  found  reasonable.  We  are  without  power 
to  award  reparation  for  excess  war  taxes  paid.  The  exact  amount  of 
reparation  due  under  our  findings  herein  can  not  be  determined  from 
the  record,  and  complainant  and  intervener  should  comply  with  rule 
V  of  the  Rules  of  Practice. 

57i.aa 


264  INTERSTATE  CX>MM£BGE  COMMISSION  BEPOETS. 


No.  10614. 
GRAND  RAPIDS  PLASTER  COMPANY 

V. 

DIRECTOR  GENERAL,  ANN  ARBOR  RAILROAD 

COMPANY,  ET  AL. 


Submitted  March  2,  1920.    Decided  March  20,  1920. 


Carload  rates  and  minima  on  plaster  and  other  gypsum  products  from  Grand 
Rapids,  Mich.,  to  destinations  in  Wisconsin  nortli  of  an  east-and-west  line 
drawn  from  Sheboygan  to  Prairie  du  ^Chien^  in  the  upper  peninsula  of 
Michigan,  and  in  the  extreme  eastern  part  of  Minnesota  found  unduly 
prejudicial  to  Grand  Rapids  as  compared  with  carload  rates  and  minima 
contemporaneously  maintained  on  the  same  commodities  to  .the  same  desti- 
nations from  Fort  Dodge,  Iowa,  and  points  grouped  therewith.  Undue 
prejudice  required  to  be  removed.    Reparation  denied. 

Ernest  Z.  Ewing^  W.  W,  CoUin^  jr.^  BXid^  Borders^  Walter  c&  Burch- 
more  for  complainant. 

E.  M.  Davisj  J.  N.  Davis,  G.  R.  MacLean,  and  B.  F.  Moffa/tt  for 
defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Eastman,  Com/missioner: 

Save  for  slight  modifications,  the  examiner's  proposed  report, 
which  was  served  upon  the  parties  and  to  which  no  exceptions  were 
taken,  forms  the  basis  of  this  report. 

In  Grand  Rapids  Plaster  Co.  v.  L.  S.  cfe  M.  S.  Ry.  Co.,  34  I.  C.  C, 
202,  hereinafter  called  No.  5626,  the  present  complainant,  a  corpora- 
tion engaged  in  mining  and  quarrying  gypsum  rock  and  manufac- 
turing the  products  thereof  at  Grand  Rapids,  Mich.,  attacked  the 
rates  on  plaster  and  other  gypsum  products,  in  carloads,  from  Grand 
Rapids  to  points  in  northern  Illinois  and  southern  Wisconsin  as 
unjust,  unreasonable,  unjustly  discriminatory,  and  unduly  preju- 
dicial in  violation  of  sections  1,  2,  and  3  of  the  act  to  regulate  com- 
merce. The  gist  of  the  complaint  was  that  competitors  at  Fort 
Dodge,  Gypsum,  and  Mineral  City,  Iowa,  were  accorded  lower  rates, 
distance  considered.    We  held  that — 

The  circumstances  and  conditions  governing  transportation  from  both  points 
[Grand  Rapids  and  Fort  Dodge]  do  not  warrant  rates  on  plaster  and  other 
gypsum  products  from  Grand  Rapids  that  are  relatively  higher  than  those 
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contemporaneonsly  maintained  on  the  same  articles  from  Fort  Dodge  to  desti- 
nations in  northern  Illinois  and  southern  Wisconsin.  ♦  ♦  ♦  The  mainte- 
nance of  higher  minimum  weights  for  carloads  from  Grand  Rapids  than  from 
Fort  Dodge  is  an  unjust  discrimination  against  Grand  Rapids.    ♦    ♦    • 

The  present  adjustment  of  rates  as  between  Grand  Rapids  and  Fort  Dodge 
to  northern  Illinois  and  southern  Wisconsin  bristles  with  inequalities.  Some 
of  these  have  been  pointed  out  above.  A  thorough  check  of  the  rates  on  plaster 
and  other  gypsum  products  from  Grand  Rapids  and  Fort  Dodge  to  points  in 
this  consuming  territory  should  be  made  with  a  view  to  eliminating  the 
discrimination. 

Pursuant  to  those  findings,  the  defendants  filed  a  petition  for 
approval  of  certain  proposed  rates,  including  those  specified  in 
Fourth  Section  Application  No.  10596,  which  purported  to  be  in 
compliance  with  the  report.  In  our  report  on  supplemental  hearing, 
41 1.  C.  C,  1,  we  granted  the  fourth  section  relief  sought;  approved, 
with  certain  modifications,  the  suggested  readjustment;  and  entered 
an  order  requiring  the  removal  of  the  undue  and  unreasonable  preju- 
dice found  to  exist  against  Grand  Eapids. 

In  the  present  case  complainant  alleges  that  the  rates  charged  by 
the  defendants  on  the  same  traffic  from  Grand  Eapids  to  destina- 
tions in  Wisconsin  north  of  a  line  drawn  through  Sheboygan  and 
Prairie  du  Chien,  in  eastern  Minnesota,  and  in  the  upper  peninsula 
of  Michigan  are  unreasonable,  unjustly  discriminatory,  and  unduly 
prejudicial  in  violation  of  sections  1,  ?,  and  3  of  the  act  to  regulate 
commerce  and  section  10  of  the  federal  control  act.  As  in  No.  5626, 
the  competitors  alleged  to  be  favored  are  located  at  Fort  Dodge, 
Mineral  City,  and  Gypsum,  which  are  within  a  few  miles  of  each 
other  and  take  the  same  rates.  Rates  from  Grand  Eapids  to  the  con- 
suming territory  affected  are  subject  to  a  carload  minimum  weight 
of  40,000  pounds,  while  from  the  Fort  Dodge  group  to  a  number  of 
important  points  there  are,  in  addition  to  the  rates  based  on  the  car- 
load minimum  of  40,000  pounds,  rates  from  2  cents  to  4.5  cents  per 
100  pounds  lower  based  on  a  60,000-pound  minimum.  A  more  liberal 
carload  mixture,  later  discussed,  is  said  to  be  permitted  on  shipments 
from' Fort  Dodge.  Complainant  seeks  relief  for  the  future  and  asks 
for  reparation  on  all  shipments  moving  since  May  1, 1917.  Eates  are 
stated  in  cents  per  IDO  pounds. 

Complainant  does  not  regard  the  rates  assailed  as  unreasonable 
per  86^  but  only  as  compared  with  the  rates  from  Fort  Dodge  to  the 
same  destinations,  and  an  increase  in  the  rates  from  Fort  Dodge  to 
the  same  relative  level  as  now  applies  from  Grand  Eapids  would 
satisfy  the  complaint.  Other  gypsum-producing  plants  are  located 
at  Alabaster,  Mich.,  Port  Clinton,  Ohio,  Oakfiekl,  N.  Y.,  and  Plas- 
terco  and  Saltville,  Va.,  but  the  destinations  in  question  appear  to  be 
supplied  almost  wholly  by  Fort  Dodge  and  Grand  Eapids.  There 
are  several  gypsum  plants  in  the  vicinity  of  Grand  Eapids,  but  all 
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except  complainant  and  one  other  also  own  plants  at  Fort  Dodge. 
The  volume  of  plaster  tonnage  moving  into  this   region    is   not 
stated  of  record,  nor  is  it  shown  how  the  present  tonnage  is  divided 
as  between  Grand  Rapids  and  Fort  Dodge.    About  one-tenth  of  the 
annual  output  of  complainant's  plant  is  shipped  to  Wisconsin  des- 
tinations, including  Milwaukee.    The  plaster  and  plaster  products 
from  both  fields  are  of  about  the  same  quality,  the  keeping  qualities 
are  similar,  and  while  a  dealer  may  prefer  a  particular  brand,  he 
will  not  pay  as  much  as  20  cents  a  ton  more  therefor  than  for  another. 
The  goods  are  sold  f.  o.  b.  destination,  the  complainant  quoting  a 
delivered  price;  to  the  factory  price  at  Grand  Eapids  is  added  the 
lowest  freight  rate  from  a  competing  producing  point,  so  that  where 
the  rate  to  a  particular,  destination  is  higher  from  Grand  Eapids 
than  from  Fort  Dodge  complainant  shrinks  its  profits  to  the  extent 
of  the  difference  in  the  freight  rate.    The  factory  price  of  wall  plas- 
ter is  about  $10  a  ton,  and  while  the  complainant  has  frequently 
absorbed  as  much  of  the  freight  rate  to  this  territory  as  50  cents  a 
ton,  when  the  absorption  exceeds  that  amount  the  business  is  not 
regarded  as  "attractive." 

Several  exhibits  filed  by  the  complainant  set  forth  the  rate  situa- 
tion in  detail.  They  show  all  points  in  the  state  of  Wisconsin  hav- 
ing a  population  of  more  than  1,000 — about  150  in  number — together 
with  the  rates,  distances,  and  ton-mile  earnings  from  both  Fort 
Dodge  and  Grand  Rapids.    The  following  is  illustrative : 


From  Grand  Rapids. 

From  Fort  Dodge. 

To- 

Miles. 

Rate. 

• 

Ton-mile 
earnings. 

Miles. 

Rate. 

Ton-mile 
earnings. 

A  ODlston 

207 
373 
296 
336 
207 
354 
326 

418 

203 
205 
379 

435 

230 
442 
380 
410 
355 
239 

436 
414 

Cevln. 
13.5 
19.5 
19.5 
20.5 
12 

18.5 
20.5 

20.5 

11.5 

14 

20.5 

20.5 

11.5 
20.5 
20.5 
20.5 

JlilU. 
13 

10.5 
13.2 
12.2 
11.6 
10.5 
12.6 

9.8 

11.3 
13.7 
10.8 

9.4 

10 
9.3 
10.8 
10 

410 
238 
290 
435 
434 
282 
529 

230 

442 
416 
276 

246 

443 

403 
392 
312 
382 
402 

320 
396 

Centi. 
16 
17 
17.5 
20 
17 
16 
23 
/     M2 
\     «14.5 
17 
17 
16 
/     »12 
\     «16 
19.5 
22 
20 
17 
20 
19.5 
/     >12 
\     M6.5 
/     »15 
\     «16.5 

MilU. 
7.8 

Arcadia 

14.3 

Black  River  Falls 

12.1 

CrandoD 

9.2 

DePere 

7.8 

Eau  Claire 

11.3 

Florence 

flLS 

Hudson 

10.4 

Kewaunee 

13.0 
7.7 

Little  Chute 

8.2 

Menominee 

11.6 

New  Richmond 

9,8 

Oconto 

IS 

8.8 

Odanah 

10.9 

Phillips 

ia3 

Rice  t.ake 

10.9 

Rib  Lake 

10.5 

Shawano 

20 
2a5 

20.5 

16.7 
9.4 

9.9 

9.7 

Spooner 

7.5 

Washburn 

10.8 
7.6 

&8 

1  Minimum  weight,  60,000  pounds. 


a  Minimum  weight,  40,000  pounds. 
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The  nearest  destination  point  in  Wisconsin  set  forth  in  the  ex- 
hibits is  117  miles  from  Grand  Rapids,  the  most  distant  483  miles. 
The  lowest  rate  from  Grand  Rapids  is  10.5  cents  and  the  highest 
20.5  cents,  while  the  ton-mile  earnings  range  from  19.4  to  8.5  mills. 
The  distances  from  Fort  Dodge  range  from  191  to  529  miles,  the 
rates  from  10  to  22  cents,  and  the  ton-mile  earnings  from  14.2  to  7.2 
mills.  To  38  destinations  distant  from  291  to  483  miles,  Grand 
Rapids  pays  20.5  cents,  while  for  comparable  distances  from  Fort 
Dodge  rates  lower  than  20.5  cents  are  applicable  to  105  points.  Out 
of  the  150  points  listed,  103  have  a  less  mileage  from  Grand 
Rapids  than  from  Fort  Dodge,  but  to  68  of  these  points  the  rates 
from  Grand  Rapids  are  higher  than  from  Fort  Dodge;  and  14 
points,  althou^  less  distant  from  Grand  Rapids,  take  the  same  rate 
as  from  Fort  Dodge.  On  the  other  hand,  out  of  47  points  nearer 
Fort  Dodge,  only  4  have  a  lower  rate  from  Grand  Rapids  than  from 
Fort  Dodge.  To  the  northern  peninsula  of  Michigan,  which  is 
nearer  to  Grand  Rapids  than  to  Fort  Dodge,  rates  from  the  latter 
are  somewhat  hfgher  than  from  Grand  Rapids,  the  difference  vary- 
ing considerably  at  the  respective  destinations.  These  exhibits  show 
that,  generally  speaking,  on  an  equal  rate  Fort  Dodge  can  ship  to 
more  distant  Wisconsin  points  than  can  Grand  Rapids,  and  that 
the  rates  from  Fort  Dodge,  distance  considered,  are  generally  on  a 
lower  level  to  this  territory  than  those  from  Grand  Rapids.  To 
Minneapolis  and  St.  Paul,  Minn.,  hereinafter  called  the  twin  cities, 
which  aside  from  Chicago  and  Milwaukee  are  the  points  of  heaviest 
consumption,  the  freight  differential  against  Grand  Rapids  is  $1.70 
a  ton,  completely  barring  it  from  that  market. 

On  behalf  of  the  defendants  it  was  shown  that  on  business  mov- 
ing through  Milwaukee  the  basis  for  commodity  rates  from  Grand 
Rapids  to  the  territory  in  question  is  usually  the  full  combination  of 
local  rates;  that  die  joint  rates  on  plaster  are  considerably  lower 
than  the  combination  basis;  that  on  traffic  from  Fort  Dodge  the 
interchange  is  made  on  or  west  of  the  Mississippi  River  at  "  prairie 
town  junctions"  on  interchange  tracks,  while  Grand  Rapids  traf- 
fic, the  bulk  of  which  moves  over  rail-lake-and-rail  routes,  involves 
a  transfer  from  rail  to  car  ferry  and  back  to  rail ;  that  the  operating 
costs  of  the  Milwaukee  terminal  are  very  high ;  that  the  Pere  Mar- 
quette, which  operates  the  car  ferry,  has  no  direct  interchange  at 
that  point  with  the  Soo  line  or  Chicago  &  North  Western  and  must 
use  as  a  switching  carrier  the  Chicago,  Milwaukee  &  St.  Paul ;  that 
there  is  involved  a  greater  switching  service  at  Milwaukee  on  this 
through  traffic  than  on  traffic  for  local  delivery;  and  that  the  rates 
from  Grand  Rapids  are  not  at  present  as  high  as  the  carriers  are 
warranted  in  charging  under  our  decisions,  since  they  were  not  re- 
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vised  under  the  C.  F.  A.  Class  Scale  Case^  45  I.  C.  C,  254,  or  follow- 
ing The  Fifteen  Per  Cent  Case^  45  I.  C.  C,  303.  Under  the  latter 
decision  no  increase  was  permitted  in  the  rates  from  Fort  Dodge,  and 
since  our  order,  not  yet  expired,  in  Grand  Rapids  Plaster  Co.  v. 
Z.  S.  cfe  M,  S.  Ry.  Co.^  supra^  established  a  relationship  as  between 
Fort  Dodge  and  Grand  Rapids,  the  carriers  did  not  disturb  that 
relationship  and  therefore  did  not  take  advantage  of  the  increase  per- 
mitted in  the  rates  from  Grand  Rapids.  Under  General  Order  No. 
28  of  the  Director  General  of  Railroads  an  increase  of  2  cents  per  100 
pounds  was  made  in  the  plaster  rates.  Defendants  also  urge  that 
no  showing  has  been  made  of  the  volume  of  tonnage  into  this  ter- 
ritory, and  that  complainant  can  and  does  absorb  at  other  points  a 
greater  amount  than  on  shipments  to  the  territory  in  question.  Com- 
plainant concedes  that  this  may  have  been  done  on  a  few  carloads. 

To  certain  large  consuming  centers,  such  as  the  twin  cities,  Winona, 
La  Crosse,  Duluth,  and  Ashland,  Fort  Dodge  has  lower  rates  based 
on  a  carload  minimum  weight  of  60,000  pounds  than  on  a  minimum 
of  40,000  pounds,  whereas  Grand  Rapids  has  no  alternative  rates. 
The  consumption  of  plaster  is  approximately  30  tons  annually  per 
1,000  population,  so  that  while  a  low  minimum  weight  to  the  less 
populous  districts  is  desirable,  the  higher  minimum  may  easily  be 
availed  of.  to  the  larger  cities.  Plaster  deteriorates  with  age,  and 
frequently  becomes  worthless  within  six  months.  For  this  reason, 
and  because  of  lack  of  ample  warehouse  facilities,  the  average  dealer 
orders  as  little  plaster  as  will  meet  his  estimated  requirements,  pur- 
chasing a  mixed  carload  of  plaster  and  other  gypsum  products.  Plas- 
ter producers  also  ship  commodities  other  than  those  they  manufac- 
ture, one  being  hydrate  of  lime.  The  tariffs  of  the  carriers  serving 
Fort  Dodge  provide  that  hydrate  of  lime  aggregating  25  per  cent 
of  the  total  weight  of  the  shipment  may  be  included  at  the  plaster 
rate,  as  well  as  nails  with  plaster  board,  to  the  extent  of  1  per  cent 
of  the  total  weight,  whereas  from  Grand  Rapids  the  complainant 
may.  include  hydrate  of  lime  weighing  not  to  exceed  25  per  cent  of 
the  minimum  carload  weight.  There  is  no  lime  produced  at  Fort 
Dodge,  and  the  record  indicates  that  there  is  little  if  any  use  made 
of  the  more  advantageous  mixture  permitted.  In  view  of  this,  it 
will  not  be  further  considered. 

The  rate  situation  in  the  territory  here  considered  does  not  differ 
materially  from  that  presented  in  No.  5626.  The  contention  is,  in 
substance,  that  the  rates  from  Grand  Rapids  are  improperly  relatec^ 
to  those  from  Fort  Dodge.  The  record  supports  that  contention. 
Whether  the  volume  of  traffic  is  large  or  small  the  complainant 
should,  under  conditions  that  are  substantially  similar,  have  an  op- 
portunity to  compete  in  this  northern  territory,  as  in  the  region  to  the 
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south,   on  a  rate  basis  fairly  comparable  with  that  afforded  the 
shippers  at  Fort  Dodge.    We  therefore  find  that  the  present  adjust- 
ment of  rates  on  plaster  and  gypsum  products,  in  carloads,  from 
Grand  Sapids  and  Fort  Dodge  and  points  grouped  therewith  to  that 
portion  of  Wisconsin  north  of  an  east-and-west  line  drawn  from 
Sheboygan  to  Prairie  du  Chien  and  to  points  in  the  upper  penin- 
sula  of  Michigan  and  the  e2rt;reme  eastern  part  of  Minnesota  is 
unduly  preferential  of  Fort  Dodge  and  points  grouped  therewith, 
and  unduly  prejudicial  to  Grand  Eapids.    Defendants  should  make  a 
thorough  check  of  their  tariffs  with  a  view  to  the  publication  of  rates 
which  shall  not  be  relatively  higher,  distance  considered,  from  Grand 
Rapids  than  from  Fort  Dodge.    In  making  the  readjustment.  Grand 
Rapids  should  be  accorded  the  same  treatment  with  respect  to  min- 
imum carload  weights' as  Fort  Dodge.    Publication  of  rates  from 
Grand  Rapids  subject  to  a  carload  minimum  of  60,000  pounds  should 
be  made  under  rule  77  of  Tariff  Circular  18-A.    Defendants  will  be 
expected  to  submit  to  us  for  approval,  and  to  complainant,  within  60 
days  from  the  service  of  this  report,  a  statement  outlining  the  ad- 
justment of  rates  to  representative  points  which  they  propose  to 
establish  in  conformity  with  these  conclusions.    No  order  will  be 
entered  pending  such  adjustment.    The  record  affords  no  basis  for 
an  award  of  reparation  and  the  claim  therefor  is  accordingly  denied. 
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No.  10773. 
E.  T.  DU  PONT  DE  NEMOURS  &  COlVfPANY 

V. 

DIRECTOR  GENERAL,  WEST  JERSEY  &  SEASHORE 

RAILROAD  COMPANY,  ET  AL. 


Bubmitted  December  26,  1919.    Decided  March  20,  1920. 


Rates  on  sulphuric  acid,  in  tanl£-car  loads,  from  Caraey*s  Point,  N.  J.,  to  Hope- 
well, Va.,  found  to  have  been  and  to  be  unreasonable  to  the  extent  that 
they  exceeded  and  exceed  the  rates  contemporaneously  applicable  on  ni- 
trating acid,  in  tank-car  loads,  from  and  to  the  same  points.  Reparation 
awarde<l. 

Harvey  S.  Farrow  for  complainant. 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

In  this  proKjeeding  a  proposed  report  was  served  upon  the  parties. 
No  exceptions  were  filed. 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  ex- 
plosives and  chemicals,  with  plants  at  Carney's  Point,  N.  J.,  and 
Hopewell,  Va.  By  complaint  filed  July  19,  1919,  it  alleges  that  the 
rates  charged  by  defendants  on  certain  shipments  of  sulphuric  acid, 
in  tank-car  loads,  from  Carney's  Point  to  Hopewell,  during  the 
period  from  June  15,  1918,  to  November  16,  1918,  were,  and  that  the 
present  rates  are,  unjust  and  unreasonable  to  the  extent  that  they 
respectively  exceeded  and  exceed  the  rates  contemporaneously  ap- 
plicable on  nitrating  acid,  in  tank-car  loads,  from  and  to  the  same 
points.  An  award  of  reparation  and  the  establishment  of  a  reason- 
able rate  for  the  future  are  asked.  Rates  will  be  stated  in  cents  per 
100  pounds. 

The  shipments  moved  during  the  period  stated  over  the  lines  of 
the  West  Jersey  &  Seashore  Railroad  to  Camden,  N.  J. ;  Pennsylva- 
nia Railroad  to  Delmar,  Del.;  New  York,  Philadelphia  &  Norfolk 
Railroad  to  Norfolk,  Va. ;  and  Norfolk  &  Western  Railway  beyond, 
a  distance  of  404  miles.  No  joint  rates  were  or  are  in  effect  on  sul- 
phuric acid  via  the  route  of  movement.    The  rates  legally  applicable 
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were  and  are  the  sums  of  the  intermediate  rates,  which  were  28  cents 
prior  to  June  25,  1918,  made  up  of  11  cents  to  Philadelphia,  Pa., 
and  17  cents  beyond,  and  35.5  cents  on  and  after  that  date  under 
General  Order  No.  28 — ^i.  e.,  14  cents  to  Philadelphia  and  21.5  cents 
beyond.  The  two  factors  last  named  are  still  in  effect.  A  statement 
of  charges  filed  with  the  complaint  indicates  that  there  are  outstand- 
ing overcharges.  Effective  March  23,  1915,  a  rate  of  15.2  cents  was 
published  on  nitrating  acid  in  tank-car  loads,  from  Carney's  Point 
to  Hopewell.  Following  our  decision  in  the  Fifteen  Per  Cent  Gase^ 
45  I.  C.  C,  303,  this  rate  was  increased  to  17.5  cents,  and  on  June  25, 
1918,  pursuant  to  General  Order  No.  28,  it  was  further  increased  to 
22  cents,  still  in  effect. 

The  defendants  offered  no  evidence  in  justification  of  the  rates 
assailed. 

Both  sulphuric  acid  and  nitrating  acid  are  rated  fifth  class,  the 
same  as  in  the  official  classification.  In  the  southern  classification  a 
higher  rating  is  provided  for  nitrating  acid  than  for  sulphuric  acid. 
Complainant  cites  Du  Pont  de  Nemours  Powder  Co.  v.  P.^  B.  <&  W. 
R.  R.  Co.<i  51  I.  C.  C,  477,  in  which  we  found  the  rate  on  sulphuric 
acid  from  Marcus  Hook,  Pa.,  to  Hopewell,  a  distance  of  328  miles, 
unreasonable  to  the  extent  that  it  exceeded  14.6  cents,  the  rate  con- 
temporaneously applicable  on  nitrating  acid  from  and  to  the  same 
points. 

In  Du  Pont  de  Nemours  Powder  Co.  v.  D.  cfe  R.  O.  R.  R.  Co,^  52 
I.  C.  C,  427,  we  found  that  "  nitrating  acid  contains  approximately 
80  per  cent  of  sulphuric  acid  and  20  per  cent  of  nitric  acid  and  is  used 
in  the  manufacture  of  explosives,"  and  said : 

Both  nitrating  and  sulphuric  adds  are  corrosive  liquids,  but  are  not  classed 
ns  explosives.  They  move  in  bulk  in  tank  cars,  and  one  involves  no  greater 
transportation  risk  than  the  other.  While  the  20  per  cent  nitric  acid  content 
makes  nitrating  acid  of  somewhat  greater  value  than  sulphuric  acid,  carriers 
throughout  the  territory  in  question  have  generally  recognized  the  two  acids 
as  comparable  commodities  by  according  them  the  same  classification  rating, 
and  the  same  commodity  rates  when  published. 

We  find  that  the  rates  assailed  were,  are,  and  for  the  future  will  be, 
unreasonable  to  the  extent  that  they  exceeded  or  exceed  the  rates 
contemporaneously  applicable  on  nitrating  acid,  in  tank-car  loads, 
over  the  route  of  movement  from  Carney's  Point  to  Hopewell ;  that 
complainant  made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon;  that  it  has  been  damaged  to  the  extent  of  the  differ- 
ence between  the  charges  paid  and  those  that  would  have  accrued  on 
the  basis  found  reasonable;  and  that  it  is  entitled  to  reparation,  with 
interest.  The  exact  amount  of  reparation  due  can  not  be  determined 
on  the  present  record  and  the  complainant  should  therefore  prepare 
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a  statement,  including  therein  all  overcharges,  showing  the  details  of 
the  shipments  in  accordance  with  rule  V  of  the  Kules  of  !Practice, 
and  submit  it  to  defendants  for  verification.  Upon  receipt  of  a  state- 
ment so  prepared  and  verified  we  will  consider  the  entry  of  an  order 
awarding  reparation. 
An  appropriate  order  will  be  entered. 


No.  10732. 
EASTERN  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL  AND  NEW  YORK  CENTRAL, 

RAILROAD   COMPANY. 


Submitted  January  P,  1920.    Decided  March  20,  1920. 


Defendants  mailed  notice  of  arrival  of  a  carload  of  lumber  at  New  York,  N.  T., 
which  was  never  received  by  the  consignee.  Held,  That  the  carrier's  duty 
was  performed  "When  it  placed  notice  in  the  mail  and  that  demurrage  charges 
were  properly  assessed.    Complaint  dismissed. 

Henry  Adema  for  complainant. 
Parker  McCoUester  for  defendant. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

This  case  was  the  subject  of  a  report  proposed  by  the  examiner,  to 
which  no  exceptions  were  filed. 

Complainant  is  a  corporation  engaged  in  the  wholesale  lumber 
business  at  Tonawanda,  N.  Y.  By  complaint  filed  May  17,  1919,  it 
alleges  that  $70  demurrage  charges  were  unlawfully  collected  on  a 
carload  of  lumber  shipped  from  Elk  River,  Idaho,  November  14, 
1917,  consigned  to  complainant  at  New  York,  N.  Y.  Reparation  is 
asked. 

The  car  arrived  at  Sixtieth  street.  New  York  Central  station.  New 
York,  February  26,  1918,  and  was  placed  for  delivery  at  9  a.  m.  of 
the  same  day.  It  was  ordered  released  at  7  a.  m.,  March  14,  1918. 
Demurrage  charges  in  the  sum  of  $70  were  collected. 
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These  charges  are  attacked  solely  on  the  ground  that  complainant 
did  not  receive  notice  of  the  an*ival  of  the  car  until  the  carrier's 
agent  at  Tonawanda  asked  by  telephone,  March  13,  1918,  for  disposi- 
tion, which  was  immediately  given. 

The  arrival-notice  clerk  of  the  New  York  Central  at  the  Sixtieth 
street  station  testified  that  the  notice  of  arrival  was  made  out  by  the 
billing  clerk  from  the  revenue  billing,  with  four  carbon  copies,  which 
were  handed  to  the  witness,  who  separated  them  and,  under  date 
of  February  26,  1918,  entered  notice  in  the  mailing  book  under  the 
heading  "  Notices  of  Arrival  Mailed  " ;  that  a  copy  of  the  notice  was 
addressed  to  "Eastern  Lumber  Company,  Tonawanda,  N.  Y.,"  in 
accordance  with  the  billing;  and  that  the  notice  was  thereupon  placed 
in  a  stamped  envelope  and  deposited  in  a  United  States  mail  box 
on  the  same  day. 

The  carrier's  demurrage  tariff  then  in  effect  provided : 

Notice  shaH  be  sent  or  given  consignee  by  carrier's  agent  In  writing,  or  as 
otherwise  agreed  to  by  carrier  and  consignee,  within  twenty-four  hours  after 
arrival  of  cars  and  billing  at  destination,  such  notice  to  contain  point  of  shlj>- 
ment,  car  Initials  and  numbers,  and  the  contents  ♦  ♦  ♦  In  case  car  Is  not 
placed  on  public-delivery  track  within  twenty-four  hours  after  notice  of  arrival 
has  been  sent  or  given,  a  notice  of  placement  shall  be  sent  or  given  to  consignee. 

And: 

On  cars  held  for  unloading,  time  will  be  computed  from  the  first  7 :00  a.  m. 
after  placement  on  public-delivery  tracks,  and  after  the  day  on  which  notice  of 
arrival  is  sent  or  given  to  consignee. 

On  a  similar  state  of  facts  we  held,  in  Ohio  Iron  cfe  Metal  Co,  v. 
J?.,  J.  <&  E.  Ry.  Co.^  34  I.  C.  C,  75,  that  the  carrier  had  fully  dis- 
charged its  duty  under  its  tariff,  and  that  demurrage  charges  were 
properly  assessed. 

Following  that  case  and  upon  this  record  we  find  that  the  demur- 
rage charges  lawfully  accrued. 

An  order  dismissing  the  complaint  will  be  entered. 
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No.  10461.^ 

PEERLESS  COAL  COMPANY  OF  ILLINOIS  ' 

V, 

ATCHISON,  TOPEKA  &  SANTA  FE  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  June  20,  W19,    Decided  March  27,  1920, 


1.  Springfield  Terminal  Railway  Company  found  to  be  a  common  carrier  of 

property  subject  to  the  interstate  commerce  act  which  may  lawfully 
receive  from  its  trunlc  line  connections  divisions  of  joint  rates,  or  ab- 
sorptions of  switching  charges  under  appropriate  tariffs,  such  divlEdons 
or  absorptions  to  be  reasonable. 

2.  Rates  on  coal,  in  carloads,  from  points  on  the  Springfield  Terminal  Railway 

to  interstate  destinations  found  to  have  been  and  to  be  unduly  prejudi- 
cial.   Also  found  that  they  were  unduly  prejudicial  from  and  after  June 
25,  1918,  to  points  in  Illinois.    Undue  prejudice  ordered  removed. 
8.  Reasonablenens  of  rates  and  question  of  damage  reserved  for  further  hearing. 

W.  M.  Hopkins  for  complainants. 

Frank  H,  Towner^  Kenneth  F,  Burgess^  and  Silas  E.  Stra/wn  for 
defendants. 

.  Report  of  the  Commission. 

Division  3,  Commissioners  Hall,.  Daniels,  and  Eastman. 
By  Division  3 : 

In  1904  or  1905  the  Springfield  Colliery  Company,  which  then 
owned  and  operated  a  coal  mine  at  Colliery,  111.,  on  the  outskirts  of 
Springfield,  111.,  constructed  a  track  less  than  a  half  mile  in  length 
from  its  mine  to  a  connection  with  the  Chicago  &  Alton  Railroad. 
Subsequently  another  track  was  built  three- fourths  of  a  mile  in  the 
opposite  direction  to  the  Wabash  Railway's  Riverton,  111.,  yard, 
and  a  connection  was  also  effected  at  that  point  with  the  Illinois 
Traction  System,  an  electric  line.  Sidings,  aggregating  some  3  miles* 
were  constructed  in  the  vicinity  of  the  Colliery  mine.  Sometime  in 
1908  the  Springfield  Colliery  Company  was  absorbed  by  the  Jones 
&  Adams  Coal  Company,  a  corporation.  On  April  22,  1908,  the 
Springfield  Terminal  Railway  Company,  hereinafter  termed  "the 

>Thi8  report  also  embraces  No.  10461  (Sub-No.  1)  Jones  &  Adams  Coal  Company  v. 
Same. 
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Terminal,"  was  incorporated  under  the  laws  of  the  state  of  Illinois, 
'with  an  authorized  capital  stock  of  the  par  value  of  $50,000,  all 
shares  of  which  were  held  by  the  Jones  &  Adams  company.  The 
latter  transferred  to  the  Terminal  everything  comprised  in  the 
railway  theretofore  operated  as  an  adjunct  to  the  Colliery  mine, 
except  the  land  over  which  it  operated,  and  this  was  transferred  to 
the  Terminal  in  1916  for  $15,000,  for  which  amount  the  Terminal 
gave  its  note.  On  February  1,  1919,  the  Peerless  Coal  Company  of 
Illinois,  a  corporation,  succeeded  to  the  Jones  &  Adams  company's 
interest  in  the  Colliery  mine  as  well  as  in  the  Terminal.  On  June  18, 
1918,  a  certificate  of  convenience  and  necessity  was  issued  by  the 
Public  Utilities  Commission  of  Illinois  authorizing  an  extension  of 
the  Terminal's  line  to  the  mine  of  the  Bissell  Coal  Company,  about  6 
miles  northeast  of  Springfield  on  the  Illinois  Central  Railroad,  and 
this  extension,  which  was  begun  in  1918,  although  not  completed  at 
the  time  of  the  hearing,  was  completed  in  the  early  part  of  1919. 
In  July,  1917,  the  Terminal  also  acquired  trackage  rights  over  2.8 
miles  of  Chicago  &  Alton  main  track,  over  which  it  operates  to  and 
from  connections  with  the  Illinois  Central,  the  Chicago,  Peoria  & 
St.  Louis,  the  Baltimore  &  Ohio,  and  the  Cincinnati,  Indianapolis  & 
Western  railroads. 

From  points  on  the  lines  of  ^hese  carriers  and  on  the  lines  of  their 
connections  within  the*iso-called  Springfield  district,  which  includes 
the  territory  served  by  the  Terminal,  the  same  rates  on  coal,  in 
carloads,  hereinafter  referred  to  as  the  Springfield  group  rates, 
applied  and  apply  imiformly  to  interstate  destinations  and  generally 
to  intrastate  points  in  Illinois,  while  from  points  on  the  Terminal 
combination  rates  apply,  made  up  of  the  Terminal's  switching  charge 
of  10  cents  per  ton,  minimum  $2  per  car,  maximum  $4  per  car,  to 
junctions  with  the  trunk  lines,  and  the  Springfield  group  rates  be- 
yond, less  certain  absorptions  hereinafter  mentioned.  In  their  com- 
plaints, filed  February  17  and  21,  1919,  respectively,  the  Peerless 
Coal  Company  and  the  Jones  &  Adams  Coal  Company  attack  these 
charges  as  unreasonable,  unjustly  discriminatory,  and  unduly  preju- 
dicial. We  are  asked  to  award  reparation  to  complainants  on  ship- 
ments moving  within  the  statutory  period,  and  to  prescribe  just  and 
reasonable  through  rates.  At  the  hearing,  the  Bissell  Coal  Company, 
a  corporation,  intervened  in  support  of  the  prayer  for  reasonable 
through  rates.  Our  jurisdiction  to  award  reparation  on  the  intra- 
state shipments  within  Illinois  is  confined  to  the  period  of  federal 
control. 

The  defendant  trunk  lines,  hereinafter  called  defendants,  question 
the  Terminal's  status,  contending  that  it  is  not  a  common  carrier. 
As  heretofore  shown,  it  operates  over  a  little  more  than  7  miles  of 
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trrnck^  of  wkkfa  it  owns  -L2  miles  mnd  has  trackmge  rights  over  2.8 
miks.    It  ovns  ooe  looomodTe  mnd  o»e  flat  car;  mainuins  a  public 
team  track  at  BiTertoo:  and  files  tariflb  with  as  and  with  the  Public 
Utilities  Commissicn  of  Illinois,  in  whidi  it  poblidies  rates  for  the 
traifc^portaticm  of  all  traffic  between  points  on  its  line  and  its  trunk 
line  c€iUMcdons«  also  between  such  connections,  and  in  which  it 
solicits  industrial  location  on  its  rail&  emphasiinng  the  advantages 
of  sQdi  location.    It  also  files  annual  repoits  with  us.  and  keeps  its 
aceoonts  under  our  requiremoitSw    It  does  not  transport  passengers, 
pay  per  diem,  or  issue  Inlls  of  lading  or  waybills.    It  has  no  station 
buildings  for  receiring  freights  and  its  only  facilities  in  addition  to 
the  public  team  track  at  RiTerton  are  those  maintained  for  the  in- 
terchange of  cars  between  connections  and  for  the  receipt  and  de- 
liTeffT  of  cars  from  and  to  industries  which  it  serres.    Cars  to  and 
from  the  trunk  line  junctions  are  handled  by  the  Terminal  in  ac- 
cordance with  the  pitHprietary  coal  company s  ""card"  instructions, 
the  waybilling  of  ootboond  shipmoits  bein^  performed  by  the  de- 
fwdants'  agents.    During  the  fiscal  year  ended  June  30^  1918,  it 
switched  from  the  Colliery  mine  11.4^  cars,  of  which  7,538  were 
d^dned  to  intras^te  points  in  Ulinofe  and  SJd^l  to  interstate  points; 
it  switched  inbound  193  cars,  and  interchanged  ISS.   Oer  90  i>er  cent 
of  die  traffic  outbound  was  coal  frosi  the  CoUierr  mioe.    The  in- 
^KNOfed  traffic  coiist:^ted  of  supplies  for  this  Bfine,  sudi  as  mine  props, 
hay«  and  powder.    It  appears  that  during  certain  noonths  in  pre- 
mie yedors  die  Terminal  s  loeomodTe  was  undergoing  repairs  when 
the  ptoprietary  mine  was  ck^ed  dowit.    During  such  periods,  how- 
rrer.  a  fceomodTe  was  rented,  at  an  arerage  ccst  of  $15  per  day, 
froat  one  of  the  Terminal  s  tnmk  lice  connectioifes.  which  enabled  it 
to  handle  all  the  busineiss  offered.     Since  about  June,  1916,  the 
»xo;i!its  of  tbe  Tertuinal  arvd  the  pn>pr»tary  coal  companies  have 
been  kept  $ef\iTa:^>.  bet  prior  thereto  no  ^paration  was  made.   The 
odk*ers  of  :ie  T^rtiiinAl  sivaV  its  ^rtvvcporation  haTe  been  and  now  are 
ofcer?  of  the  prvprtetary  vx\^I  vvc.r^uiieew    Prior  to  1916  their  sal- 
ary went  raid  er^urelv  bv  the  prv^^rtetary  cwd  companies;  since 
t5*n  a  poctioe  has  ly^  i  i:ivvat^  to  and  pa^  by  the  Terminal.   The 
<&.-es  of  tie  awu  vvc^xacy  :::  Cb.x-agc  wer*  and  are  the  offices  of  the 
Tec-juz^    Xo  pd«  of  tlv  e\ivji<e  t  >rwf  was  borne  by  the  Ter- 
ttia:  pew  to  I?!"?:  bet  s*!»cit  tl.^n  it  b*?  p*id  $300  per  annmn.  It 
»Ter  pali  ariy  re«i:;il  f.r  the  v^  of  its  rt^t  of  way-  except  $700 
paii  i:r  :;:«^  at  or  aSx::  :i!e  tir:*  of  tie  r<acfcas«  thereof.    It  ap- 
p«rv  that  rr:.Y  ro  Febr^iry.  Iv'lT,  :S*  TerrsiiBars  only  source  of 
rewi:a^  w^  r^c^x^  vvZ:^^  ftvct  :>,j  vvcLMrtinf  Kms,  bat  anoe 
iLk  doe  tbjo^  Vfc$  l*«  cttvi  t^i  r.>  its  awK^  by  the  pioprietttj 
<vxa:  vv«£pazis«is  tie^  d:  *e£>«>.>  bet^mit  ifts  swttchi^r  ck«««s  "^  ' 


tfeERLESS  COAL  00.   V.  A.,  T.  A  S.  F.  BY.  CO.  2W 

amounts  absorbed  by  its  trunk  line  connections.  From  its  incorpora- 
tion to  date  the  Terminal  has  been  operated  at  a  loss,  the  moneys  to 
cover  the  deficit  having  been  advanced  by  the  proprietary  coal  com- 
panies on  notes  therefor  given  by  the  Terminal.  The  Terminal  per- 
formed and  performs  no  intraplant  switching  for  the  proprietary 
coal  companies.  Cars  are  moved  between  the  mine  and  the  Ter- 
minal's yard,^  some  1,500  or  1,600  feet  distant,  by  gravity,  and  the 
men  engaged  in  the  movement  from  and  to  the  Terminals  yard  are 
employees  of  the  mine.  The  service  performed  by  the  Terminal  for 
the  proprietary  coal  companies  does  not  differ  from  that  customarily 
and  ordinarily  rendered  by  road-haul  engines  in  serving  mines. 

Neither  of  the  complainants  has  any  interest  in  the  Bissell  mine, 
which  is  the  only  industry  other  than  the  proprietary  coal  mine 
served  by  the  Terminal.  Since  the  completion  of  the  extension  to 
the  Bissell  mine  the  Terminal  has  switched  some  cars  of  coal  from 
that  mine  to  the  Wabash,  but  the  number  is  not  of  record.  This 
movement  is  subject  to  the  same  charges  as  apply  from  the  Colliery 
mine. 

The  status  of  the  Terminal  was  attacked  by  the  defendants  in  a 
proce^ing  before  the  Public  Utilities  Commission  of  Illinois,  the 
contention  there  being  that  the  Terminal's  business  was  largely  fur- 
nished by  its  proprietary  interests  and  that  it  was  a  plant  facility. 
That  commission  held,  on  June  4, 1918,  that  the  Terminal  was  a  com- 
mon carrier  within  the  meaning  of  the  Illinois  statutes  and  the  test 
laid  down  by  the  Supreme  Court  in  the  Tap  Line  Casea^  234  U.  S.,  1, 
and  other  adjudicated  cases,  saying: 

The  fact  that  a  larfje  share  of  the  business  of  the  respondent  (Terminal)  is 
furnished  by  the  Jones  and  Adams  Coal  Comp.iny,  its  proprietary  Interest, 
and  that  the  officers  or  employees  of  the  proprietary  interest  and  respondent 
are  the  same  does  not  bring  respondent  within  the  class  of  plant  facilities,  as 
it  does  not  appear  that  it  performs  more  or  different  service  for  the  coal  com- 
pany owning  it  than  is  ordinarily  performed  by  carriers  serving  coal  mines. 
Nor  is  it  divested  of  its  status  as  a  common  carrier  by  reason  of  its  proprietary 
Interest 

An  appeal  from  this  decision  is  now  pending  in  the  circuit  court 
of  Sangamon  county.  111. 

As  hereinbefore  stated,  the  Springfield  group  rates  apply  from 
mines  in  the  vicinity  of  Springfield  on  the  lines  of  defendants  or 
their  connections  within  the  Springfield  district,  while  from  points 
on  the  Terminal,  within  the  confines  of  the  same  district,  there  is 
added  to  the  Springfield  group  rates  the  Terminal's  switching  charge 
less  certain  absorptions.  Prior  to  March  26,  1910,  and  subsequent 
to  June  1,  1909,  the  Terminal's  published  switching  charges  were 
$1  per  car  between  Colliery  and  the  Chicago  &  Alton,  Illinois  Cen- 
tral, Illinois  .Traction  System,  and  Wabash,  and  $1.50  per  car  be- 
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tween  G)lliery  and  the  Baltimore  &  Ohio  Southwestern,  Chicago, 
Peoria  &  St.  Louis,  and  Cincinnati,  Hamilton  &  Dayton.    On  March 
26,  1910,  the  charges  between  Colliery  and  the  Chicago  &  Alton, 
Baltimore  &  Ohio  Southwestern,  Chicago,  Peoria  &  St.  Louis,  and 
Cincinnati,  Hamilton  &  Dayton  were  increased  to  $2,  and  the  same 
increase  was  made  between  Colliery  and  the  Illinois  Central  effective 
April  8,  1910.    Effective  April  29,  1916,  a  rate  of  10  cents  per  ton, 
minimum  $2  per  car,  maximum  $4  per  car,  was  established  on  inter- 
state traflBc  to  and  from  all  the  above-mentioned  connections,  and 
the  same  charges  were  established  for  interchange  switching  per- 
formed by  the  Terminal  for  its  trunk  line  connections.    These  had 
theretofore  been  $2  per  car.    The  same  charges  were  also  proposed 
for  intrastate  traffic,  but  were  disapproved  by  the  Public  Utilities 
Commission  of  Illinois  and  were  not  allowed  to  become  effective  until 
June  15,  1918,  when  they  were  found  justified  by  that  commission. 
Prior  to  the  increases  effected  April  29,  1916,  all  of  the  Terminal's 
switching  charge  was  absorbed  by  some  of  the  carriers  on  all  traffic 
and  by  others  on  competitive  traffic,  or  to  certain  points  only.    Since 
that  date  some  of  the  carriers  which  had  theretofore  absorbed  all  the 
charges,  the  Illinois  Central  and  Chicago  &  Alton,  for  example^  now 
absorb  something  less  than  the  total  switching  charge,  so  that  via 
such  lines  the  through  rates  have  been  increased  by  the  difference 
between  these  absorptions  and  the  Terminal's  switching  charges. 
In  addition  to  these  increases,  the  Springfield  group  rates  have  been 
increased.    Thus,  the  rate  on  coal  to  Chicago,  111.,  has  been  increased 
from  82  cents  per  ton,  the  rate  in  effect  in  February,  1917,  to  $1.32, 
f.he  present  rate. 

Complainants'  position  is  that  the  through  rates  in  question  were 
and  are  unlawful  to  the  extent  that  they  exceeded  and  exceed  the 
Springfield  group  rates.  Defendants'  principal  witness  admitted 
that  if  the  Terminal  is  a  common  carrier  "  it  should  be  accorded  the 
same  treatment  as  any  other  road  similarly  situated.^ 

It  appears  that  the  Springfield  group  rates  apply  from  mines  on 
the  Cincinnati,  Indianapolis  &  Western  and  the  Chicrgo  &  Illinois 
Midland  railways,  the  latter  a  short  line  in  the  vicinity  of  Spring- 
field, and  from  the  Chicago^Springfield  and  the  Springfield  Coopera- 
tive mines,  in  the  Springfield  district,  on  the  Chicago  &  Alton.  From 
mines  on  other  lines  in  Illinois  these  defendants  apply  rates  no  higher 
than  those  applicable  from  the  groups  in  which  the  mines  are  lo- 
cated. The  defendants'  position  is  that  the  Colliery  mine  is  treated 
the  same  as  any  other  mine  similarly  located,  in  that  the  absorption 
provisions  applicable  to  complainants'  traffic  apply  uniformly  to  all 
mines  in  the  Springfield  district;  that  the  Springfield  group  rates 
apply  from  mines  within  the  group  to  Chicago,  for  example,  if  the 
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mines  are  located  on  lines  reaching  that  point,  and  that  the  group 
rate  would  apply  from  complainants'  mine  if  it  were  so  located ;  that 
the  Illinois  Central's  absorption  of  switching  charges  is  limited  to 
$2.60  per  car  because  the  Springfield  group  rates  were  and  are  rela- 
tively low  and  the  cost  of  handling  this  traffic  has  increased;  and 
that  complainants'  mine  is  in  the  same  position  as  the  Tuxhom  mine 
located  at  Keys,  111.,  about  5  miles  east  of  Springfield,  on  the  Cin- 
cinnati, Indianapolis  &  Western,  the  Illinois  Central  absorbing  but 
$2.50  of  the  originating  line's  switching  charges,  which  are  the  same 
as  the  Terminal's.  It  appears,  however,  that  joint  rates  are  main- 
tained from  this  mine  very  generally  to  destination  points,  including 
Chicago,  on  the  Springfield  group  basis.  While  it  is  true  that  the 
defendants'  absorption  tariffs  provide  for  general  application  through 
the  Springfield  district,  it  also  appears  that  joint  rates  on  the  Spring, 
field  group  basis  apply  generally  through  this  territory,  with  the  re- 
sult that  complainant,  to  which  that  basis  is  not  extended,  has  to  pay 
something  more  than  its  competitors  for  a  like  service.  In  an  order 
issued  June  4, 1918,  the  Public  Utilities  Commission  of  Illinois  pre- 
scril^  through  rates  on  this  traffic  from  complainants'  mine  to 
intrastate  Illinois  destinations  no  higher  than  those  contemporane- 
ously maintained  by  the  defendants  herein  and  others  from  points 
on  their  lines  within  the  Springfield  group.  Speaking  of  the  gen- 
eral practice  with  reference  to  the  blanketing  of  coal  rates  in  Illinois 
that  commission  said : 

A  group  coal  rate  adjustment  exists  throughout  the  State,  and  the  same  rate 
generally  applies  from  all  mines  within  the  various  groups  to  all  points  of 
destination  without  the  groups.  Rates  vary  as  to  the  points  within  the  group 
according  to  distance  and  commercial  conditions.  The  mine  of  complainant  is 
located  in  the  so-cijled  Springfield  group,  which  is  most  extensive  of  the  Illi- 
nois groups.  The  general  practice  is  that  either  joint  rates  or  arrangements 
are  made  between  the  Illinois  carriers  so  that  the  group  rate  applies  alike 
from  mines  in  the  group  to  the  same  destination.  Where  a  mine  is  located  on 
one  line  and  the  coal  is  shipped  to  a  destination  upon  the  line  of  another  car- 
rier, it  is  the  usual  custom  of  the  road  haul  carrier  to  assume  the  switching 
charge  of  the  originating  line. 

These  through  rates  have  never  been  established,  an  appeal  having 
been  taken  to  the  circuit  court  of  Sangamon  county,  111. 

Competition  in  the  sale  of  coal  is  keen  and  complainants  have  se- 
cured and  can  secure  no  more  for  their  coal  than  their  competitors 
in  the  Springfield  district.  Defendants  point  out  that  subsequent  to 
August  21,  1917,  complainants  had  no  difficulty  in  selling  coal  for 
the  maximiun  price  fixed  by  the  United  States  Fuel  Administration. 
It  was  testified,  however,  that  while  the  coal  was  quoted  f.  o.  b.  com- 
plainants' mine,  charges  in  addition  to  the  Springfield  group  rates 
were  borne  by  complainants.    They  made  no  effort  to  have  these 
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charges  carried  forward  and  paid  by  the  consignees  for  the  reason, 
as  explained  by  their  witnesses,  that  the  coal  was  sold  in  competition 
with,  mines  which  enjoyed  the  Springfield  group  rate  and  that, 
therefore,  the  transportation  charges  over  and  above  that  rate  were 
borne  by  the  complainants  out  of  their  profits  and  represent  the 
damage  suffered  by  them  as  a  result  of  the  alleged  unreasonable 
and  discriminatory  charges  paid  on  the  shipments  in  issue. 

We  are  of  opinion  and  find  that  the  Springfield  Terminal  Rail- 
way Company  was  during  the  period  covered  by  these  complaints  and 
is  a  common  carrier  of  property  subject  to  the  interstate  commerce 
act,  and  may  lawfully  receive  from  its  trunk  line  connections  di- 
visions of  joint  rates,  or  absorptions  of  switching  charges  under  ap- 
propriate tariffs,  such  divisions  or  absorptions  to  be  reasonable.  Its 
compensation,  whether  in  the  form  of  divisions  of  the  through  rates 
or  of  switching  absorptions,  must  not  be  more  than  is  reasonable,  and 
a  specific  and  complete  statement  of  any  basis  agreed  upon  must  be 
filed  with  us  immediately  upon  its  adoption. 

We  further  find  that  during  the  period  covered  by  these  com- 
plaints, the  rates  on  coal,  in  carloads,  from  Colliery,  111.,  to  points  in 
other  states  were,  are,  and  for  the  future  will  be,  unduly  prejudicial 
to  the  extent  that  they  exceeded  or  may  exceed  the.  rates  contempo- 
raneously maintained  on  like  traffic  from  mines  located  on  the  tracks 
of  the  defendants  within  the  Springfield  group  to  the  same  points  of 
destination ;  and  that  from  and  after  June  25,  1918,  the  rates  on^this 
traffic  from  the  same  point  to  destinations  within  the  state  of  Illi- 
nois were  unduly  prejudicial  to  the  same  extent.     As  the  Bissell 
mine  is  also  served  by  the  Illinois  Central  through  rates  in  connection 
with  the  Terminal  to  points  reached  by  or  in  connection  with  the 
former  would  result  in  short  hauling  that  carrier.*    We,  therefore, 
find  that  the  rates  on  this  traffic  by  way  of  the  Terminal  from  Bis- 
sell to  points  in  other  states,  except  in  connection  with  the  Illinois 
Central,  are,  and  for  th6  future  will  be,  unduly  prejudicial  to  the 
same  extent  as  from  Colliery.    The  present  record  affords  no  basis 
for  a  finding  with  respect  to  the  reasonableness  of  the  rates  assailed 
or  the  damage,  if  any,  arising  from  the  maintenance  thereof.    The 
case  will  be  set  for  further  hearing  to  develop  these  facts. 

An  appropriate  order  will  be  entered. 
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No.  10225. 
TEANTUM  &  DANZER,  INCORPORATED, 

V. 

NEW   YORK,  PHILADELPHIA  &  NORFOLK  RAILROAD 

COMPANY. 


Submitted  December  22,  1919,    Decided  March  20,  1920. 


Following  Wood  v.  N,  Y.,  P.  d  N.  R,  R.  Co,,  53  I.  O.  O.,  183,  assessment  of 
demurrage  changes  on  cars  held  at  reconslgnment  point  because  of  em- 
bargo at  the  points  to  which  reconslgnment  was  ordered  found  to  have 
been  Illegal,  In  the  absence  of  tariff  provision  therefor.  Reparation 
awarded. 

e/.  F.  Highlands  for  complainant, 
George  R.  Allen  for  defendant. 

Report  op  the  Commission. 

Division  3,  Commissioners  Hall,  Attchison,  and  Eastman. 

By  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  Exceptions 
thereto  were  filed  by  the  defendant. 

Trantum  &  Danzer,  Incorporated,  a  corporation  dealing  in  lumber 
at  Hagerstown,  Md.,  by  complaint  filed  July  28,  1918,  alleged  that 
demurrage  charges  in  the  sum  of  $237,  collected  by  defendant  for 
the  detention  at  Cape  Charles,  Va.,  of  19  cars  of  lumber  shipped  in 
November,  1916,  and  January,  February,  and  March,  1917,  from 
points  in  North  Carolina  and  South  Carolina  were  unreasonable  and 
unduly  discriminatory,  and  asked  for  reparation.  On  May  1,  1919, 
and  prior  to  the  date  of  hearing,  Willia:n  Danzer  &  Company,  Incor- 
porated, succeeded  to  all  the  assets  and  liabilities  of  complainant.  At 
the  hearing  it  developed  that  the  question  for  determination  is 
whether  any  demurrage  charges  should  have  been  imposed,  the 
measure  of  the  charges  not  being  questioned. 

The  cars  were  originally  billed  to  Cape  Charles,  and  in  most  in- 
stances prior  to  or  upon  their  arrival  at  that  point  complainant 
ordered  their  diversion  or  reconsignment  to  various  destinations, 
chiefly  to  points  in  New  York  and  New  Jersey.  At  the  time  these 
shipments  left  the  points  of  origin  and  when  the  orders  for  recon- 
signment were  given  the  destinations  were  under  embargo  and  the 
demurrage  charges  in  issue,  except  a  small  portion  assessed  on  three 
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or  four  of  the  cars  as  the  result  of  delayed  reconsigning  instructions, 
accrued  during  the  periods  when  the  cars  were  held  at  Cape  Charles 
awaiting  carriers'  permits  for  forwarding. 

Defendant's  tariffs  in  effect  when  the  shipments  moved  con- 
tained no  provision  that  it  would  not  reconsign  to  an  embargoed 
point.  Its  governing  demurrage  rules  provided  that  they  would 
apply  to  "  cars  held  for  or  by  consignors  or  consignees  for  loading, 
unloading,  forwarding  directions,  or  for  any  other  purpose."  Ex- 
cept in  the  instances  mentioned,  none  of  the  cars  was  held  for  any  of 
the  purposes  contemplated  by  the  demurrage  rules. 

The  defendant's  contention  in  this  case  is  the  same  as  it  made  in 
Wood  V.  N.  r.,  P.  &  N.  R.  R.  Co.,  53  I.  C.  C,  183.  In  that  case  we 
found  that  demurrage  charges  assessed  by  it  at  Cape  Charles  on 
various  carloads  of  lumber  during  periods  when  cars  were  hdd  there 
because  of  embargoes  in  effect  at  the  points  to  which  the  shipments 
were  reconsigned  were  illegal,  there  being  no  provision  in  defend- 
ant's tariffs  to  the  effect  that  it  would  not  reconsign  to  embargoed 
points. 

Following  the  case  cited  and  upon  the  record  we  find  that  the 
collection  of  so  much  of  the  demurrage  charges  in  issue  as  were 
assessed  for  the  detention  of  the  cars  at  Cape  Charles  after  the  re- 
consigning  orders  were  received  by  the  defendant  was  illegal;  that 
the  complainant  made  the  shipments  as  described  and  paid  and  bore 
the  charges  herein  found  to  have  been  illegal;  and  that  Trantum  & 
Danzer,  Incorporated,  or  its  lawful  successor  in  interest,  is  entitled 
to  reparation,  with  interest.  The  exact  amount  of  reparation  due 
can  not  be  determined  upon  the  present  record,  and  a  statement 
should  be  prepared  and  submitted  to  defendant  for  verification, 
suowing  the  details  of  the  shipments  in  accordance  with  rule  V  of 
the  Eules  of  Practice.  Upon  receipt  of  a  statement  so  prepared  and 
verified  we  will  consider  the  entry  of  an  order  awarding  reparation. 
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No.  10593. 
MERIDIAN  CELLULOSE  COMPANY  ET  AL. 

V. 

DIRECTOR   GENERAL,   CANADIAN   PACIFIC   RAILWAY 

COMPANY,  ET  AL. 


Submitted  September  ,12,  1919,    Decided  March  20,  1920. 


Rate  of  $1,895  per  100  pounds,  collected  on  a  return  movement  of  cotton  linters 
from  Nobel,  Ontario,  to  Meridian,  Miss.,  found  not  unreasonable.  Com- 
plaint dismissed. 

Ntcel  D.  Belnapy  John  S.  Burchmorej  and  Luther  M.  ^f alter  for 
complainants. 

William  Burger  for  defendants. 

Report  op  t^e  Commission. 

Division  3,  Commissioners  Hall,  Aitcuison,  and  Eastman. 

By  Division  3 : 

Complainants  are  two  Mississippi  corporations  which,  at  the  time 
of  filing  their  complaint  on  April  25,  1919,  were  engaged  in  buying 
and  selling  cotton  linters  and  other  cotton  products.  They  allege 
that  the  rate  charged  by  defefndants  for  the  transportation  of  five 
carloads  of  cotton  linters  shipped  from  Nobel,  Ontario,  to  Meridian, 
Miss.,  in  September  and  October,  1918,  was  unreasonable,  in  viola- 
tion of  section  1  of  the  act  to  regulate  commerce  and  of  sec- 
tion 10  of  the  federal  control  act,  and  ask  for  reparation.  The 
Meridian  Cellulose  Company  is  the  one  chiefly  interested  and  will 
be  called  the  complainant.  Rates  will  be  stated  in  amoimts  per  100 
pounds. 

The  shipments  originated  at  Meridian  and  moved  to  Nobel.  They 
were  rejected  there  and  returned  to  Meridian  over  the  defendant 
carriers'  lines  through  Cairo,  111.  Charges* for  the  return  movement 
were  collected  at  the  legally  applicable  rate  of  $1,895,  made  on  a 
combination  of  the  fourth-class  rate,  official  classification,  64.5  cents, 
from  Nobel  to  Cairo,  and  the  first-class  rate,  southern  classification, 
of  $1.25  beyond.  Complainant  attacks  the  reasonableness  of  the  rate 
as  a  whole  but  makes  no  criticism  of  the  factor  from  Nobel  to  Cairo, 
the  principal  cause  of  complaint  being  the  $1.25  rate  from  Cairo  t«> 
Meridian. 
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Prior  to  June  25, 1918,  cotton  linters  were  rated  fourth  class  in  the 
official  classification  and  sixth  class  in  the  southern  classification. 
Thereafter,  following  General  Order  No.  28  of  the  Director  Greneral 
of  Eailroads,  cotton  linters  were  accorded  the  rates  on  cotton,  which 
resulted  in  an  increase  in  rating  of  cotton  linters  to  first  class  in 
southern  classification.    Cotton  linters,  which  are  the  short  fibers  ob- 
tained from  the  cotton  seed  by  a  further  process  after  the  cotton  has 
been  passed  through  the  gin,  are  used  in  the  manufacture  of  certain 
explosives,  and  of  mattresses,  artificial  leather,  and  some  felt.     The 
value  of  linters  is  much  less  than  that  of  cotton,  and,  generally  speak- 
ing, they  are  not  adaptable  to  the  same  uses  as  cotton.     A  rate  of 
$1,105  was  contemporaneously  in  effect  on  cotton  linters  from  Merid- 
ian to  Nobel,  and  this  is  contrasted  with'the  rate  of  $1,895  applicable 
in  the  reverse  direction.    The  $1.25  class-rate  factor  from  Cairo  to 
Meridian  is  also  compared  with  a  commodity  rate  of  65  cents  apply- 
ing in  the  reverse  direction.    If  the  sixth-class  rating  on  linters  had 
remained  in  effect  after  June  25,  1918,  the  factor  from  Cairo  to 
Meridian  would  have  been  51.5  cents  and  the  entire  rate  from  Nobel 
to  destination  $1.16,  which  complainant  suggests  would  have  been  a 
reasonable  rate  to  apply  to  these  shipments.     Other  commodities 
which  are  similar  to  cotton  linters — e.  g.,  cotton  motes,  cotton  waste,   . 
cotton  sweepings,  cotton-gin  flue  cleanings,  and  cotton-hull   shav- 
ings— are  rated  sixth  class  in  the  southern  classification.    The  rate 
complained  of  yielded  ton-mile  earnings  of  28.8  mills  for  1,317  miles 
as  against  17.6  mills  under  a  $1.16  rate.    The  first-class  rate  of  $1,25 
from  Cairo  to  Meridian  yields  ton-mile  earnings  of  68.1  mills  for 
367  miles. 

Complainant's  witness  admitted  that  no  other  cotton  or  linters  had 
ever  moved  fi*om  Nobel  to  Meridian  and  that  he  did  not  expect  an- 
other movement. 

Defendants  insist  that  the  sixth-class  rating  formerly  applied  to 
linters  was  too  low,  established  as  it  was  at  a  time  when  no  use  for 
the  commodity  had  been  found,  but  that  in  recent  years  its  use  had 
been  developed. 

They  compared  the  first-class  rate  of  $1.25  from  Cairo  to  Me- 
ridian, 367  miles,  with  first-class  rates  between  other  points  in 
southern  classification  territory  for  approximately  the  same  dis- 
tance in  support  of  their  contention  that  the  $1.25  rate  from  Cairo  to 
Meridian  is  not  unduly  high  as  a  class  rate.  Defendants  also  deny 
any  significance  to  the  discrepancy  between  the  northbound  and 
southbound  rates  because  practically  the  entire  movement  is  north- 
bound. 

57 1. 0.  a 


MERIDIAN  CELLULOSE  CO.  V.  DIRECTOB  GENERAL.  285 

In  Parlin  <Ss  Orendorff  Co.  v.  8.  P.  Co.^  42  I.  C.  C,  29,  we  said : 

A  rate  in  one  direction  in  excess  of  the  rate  between  the  same  points  in  the 
opposite  direction  does  not  demonstrate  the  unreasonableness  of  the  higher 
rate,  especially  where  it  is  a  class  rate  and  the  movement  of  the  particular 
traffic  is  not  of  sufficient  volume  to  warrant  the  establishment  of  a  commodity 
rate. 

In  Louisiana  Cotton^  46  I.  C.  C,  451,  decided  July  17, 1917,  we  ap- 
proved the  same  rating  on  linters  as  on  cotton  despite  the  lower 
value  of  linters,  and  said: 

Linters  are  cotton;  they  are  baled  and  compressed  in  the  same  manner  as 
cotton;  both  weigh  about  the  same  per  bale  and  are  handled  under  the  same 
conditions,  except  as  to  the  amount  of  the  insurance  risk*  Rates  on  linters 
the  same  as  those  on  cotton  have  been  approved  by  us' in  other  territories 
and  we  find  that  this  adjustment  is  reasonable  and  proper. 

This  parity  of  rating  was  established  under  General  Order  No.  28 
of  the  Director  General.  No  complaint  is  made  against  the  reason- 
ableness of  first-class  rating  on  cotton,  and  the  first-class  rate  from 
Cairo  to  Meridian  is  shown  to  compare  favorably  with  the  same 
rate  for  similar  distances  in  southern  classification  territory. 

Upon  this  record  we  find  that  the  rale  complained  of  was  not 
unreasonable.    The  complaint  will  be  dismissed* 
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No.  10635. 
WRIGHT  TIE  COMPANY 

V. 

BATESVILLE    SOUTHWESTERN   RAILROAD    COMPAmr, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  December  15,  1919.    Decided  March  20, 1920. 


Rates  on  crossties,  In  carloads,  from  points  in  Mississippi  t6  destinations  in 
Ohio  and  Indiana  found  not  to  have  been  unreasonable  or  otherwise  unlaw- 
ful.   CJomplaint  dismissed. 

Irvin  H.  Gamble  for  complainant. 
Clinton  H.  McKay  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastmax. 

By  Division  3 : 

A  report  proposed  by  the  examiner  was  served  upon  the  parties. 
No  exceptions  were  filed. 

The  complainant,  a  corporation  engaged  in  buying  and  selling 
crossties  at  St.  Louis,  Mo.,  by  complaint  filed  March  19,  1919,  alleges 
that  the  rates  charged  by  dief  endants  on  crossties,  in  carloads,  shipped 
during  1916, 1917,  and  1918,  from  points  in  Mississippi  on  the  Illinois 
Central  and  the  Yazoo  &  Mississippi  Valley  railroads  to  various  des- 
tinations in  Ohio  and  Indiana,  based  on  the  combination  of  local 
rates  to  and  beyond  Louisville,  Ky.,  were  unjust  and  unreasonable 
in  violation  of  section  1  of  the  act  to  regulate  commerce,  to  the  ex- 
tent that  they  exceeded  the  joint  through  rates  alleged  to  have  been 
contemporaneously  applicable  by  way  of  the  defendants'  lines 
through  Louisville.  It  also  alleges  that  the  rates  charged  exceeded 
the  joint  through  rates  from  points  in  Mississippi  on  the  Southern 
Railway  in  Mississippi  and  the  Mobile  &  Ohio  Railroad  at  which 
complainant  has  competitors,  these  rates  being  applicable  in  connec- 
tion with  the  Illinois  Central  via  Louisville  and  the  Pittsburgh,  Cin- 
cinnati, Chicago  &  St.  Louis  Railroad.    Reparation  is  asked. 

The  ties  were  sold  by  complainant  to  the  Pittsburgh,  Cincinnati, 
Chicago  &  St.  Louis  Railroad  Company  under  contracts  which  pro- 
vided for  delivery  to  the  purchaser  f .  o.  b.  cars  Louisville.  The  ship- 
ments moved  over  the  Yazoo  &  Mississippi  Valley  and  the  Illinois 
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Central  to  Louisville,  where  they  were  delivered  to  the  purchaser. 
The  movement  was  imder  through  bills  of  lading  which  specified  this 
routing  and  designated  points  in  Ohio  and  Indiana  as  destinations. 
The  purchaser  deducted  the  freight  charges  up  to  Louisville  from  the 
price  of  the  ties  and  remitted  the  balance  to  complainant.  These 
charges  were  computed  upon  the  basis  of  the  established  rates  to 
Louisville  which  were  in  representative  instances  15  and  16  cents  per 
100  pounds. 

In  support  of  its  contention  that  the  rates  charged  exceeded  the 
joint  rates  over  defendants'  lines  complainant  shows  that  from  the 
points  of  origin  to  the  destinations  appearing  in  the  bills  of  lading 
there  were  applicable  via  Cairo,  111.,  over  the  route  of  movement  joint 
rates  lower  than  the  combinations  on  Louisville.  It  insists  that  these 
rates  were  applicable  through  Louisville  by  way  of  Cairo.  The  tariffs 
qualify  the  application  of  these  rates  as  follows: 

Via  I.  C.  R.  R.  and  (or)  Y.  &  M.  V.  R.  R.  direct  to  Cairo  (Mounds),  III,  I.  O. 
R.  R.  or  connections  beyond. 

The  word  "  beyond  "  as  used  in  the  tariff  provision  quoted  implies 
a  continuous  movement  beyond  Cairo.  A  movement  from  Cairo  to 
Louisville  over  the  route  designated  by  complainant  would  entail  a 
back  haul  of  about  14  miles.  Rates  in  accordance  with  complain- 
ant's routing  instructions  were  not  therefore  applicable  through 
Louisville  by  way  of  Cairo. 

Complainant  also  shows  that  shipments  of  crossties  from  points  on 
the  lines  of  the  Mobile  &  Ohio  and  the  Southern  Railway  in  Missis- 
sippi could  move  through  Louisville  to  the  Indiana  destinations  and 
obtain  the  benefit  of  joint  rates  in  which  the  Illinois  Central  and  the 
Yazoo  &  Mississippi  Valley  participated.  Such  joint  rates  were  not 
confined  to  shipments  moving  through  Cairo,  were  applicable  via 
Louisville,  and  were  lower  than  the  combinations  based  on  the  latter 
gateway. 

Although  complainant  alleges  that  the  through  rates  charged  were 
unreasonable,  it  bore  only  the  charges  accruing  up  to  Louisville  and 
the  evidence  offered  by  it  was  for  the  purpose  of  showing  that  these 
charges  were  unreasonable  and  unjustly  discriminatory.  It  urges 
that  the  joint  rates  from  points  in  Mississippi  to  points  in  Ohio  and 
Indiana  are  divided  by  giving  to  the  lines  north  of  Louisville  their 
full  locals,  the  result  being  that  where,  as  in  the  present  instance, 
crossties  are  sold  under  contract  calling  for  delivery  f.  o.  b.  Louis- 
ville, shippers  located  on  the  Mobile  &  Ohio  or  Southern  Railway 
would  settle  with  the  vendee  railroad  on  the  basis  of  paying  the 
divisions  of  the  joint  rates  accruing  to  the  lines  south  of  Louisville 
which  would  be  lower  than  the  local  rates  to  Louisville.  It  is  com- 
plainant's position,  therefore,  that  in  the  instant  case  it  is  entitled 
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to  settlement  with  the  tie  purchaser  upon  the  basis  of  the  carrier's 
divisions  of  the  joint  rates  up  to  Louisville.  This  contention  is  not 
within  the  scope  of  the  complaint  or  of  our  jurisdiction. 

Defendants  state  that  they  were  unable  to  control  the  rates  from 
points  on  the  Mobile  &  Ohio  and  Southern  railroads  to  these  destina- 
tions for  the  reason  that  on  shipments  originating  on  those  roads 
there  were  other  and  direct  routes  available  over  other  lines.  They 
also  offered  evidence  tending  to  show  that  the  rates  on  crossties  from 
the  points  of  origin  to  Louisville  compared  favorably  with  the  rates 
on  crossties  generally  applicable  throughout  the  south. 

Upon  the  record  we  find  that  the  rates  assailed  were  not  unrea- 
sonable or  otherwise  unlawful.  An  order  dismissing  the  complaint 
will  be  entered. 
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No.  10766. 
QUINTAL  &  LYNCH,  LIMITED, 

V. 

FLORIDA  EAST  COAST  RAILWAY  COMPANY  AND 

DIRECTOR  GENERAL. 


Submitted  February  18,  1920,    Decided  March  20,  1920. 


Ck)mplaint  alleging  that  demurrage  charges  collected  at  Key  West  od  three 
carloads  of  hay  shipped  in  bond  from  Canada,  through  the  United  States, 
to  Habana,  Cuba,  were  unjust  and  unreasonable  and  wrongfully  assessed, 
dismissed  for  want  of  Jurisdiction. 

Everett^  Clarke  <&  Benedict  by  H.  S.  Hertwig  for  complainant. 
Frederick  G.  Bryan  for  defendants. 

Report  of  the  Commission. 

DnnsiON  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainant  is  a  corporation  engaged  in  the  business  of  buying, 
selling,  and  exporting  hay  and  other  commodities,  with  its  princi- 
pal office  at  Montreal,  Canada.  By  complaint  filed  July  17,  1919, 
it  alleges  that  deriftirrage  charges  amounting  to  $425  colFected  by  the 
Florida  East  Coast  Railway  Company,  hereinafter  referred  to  as 
defendant,  at  Key  West,  Fla.,  in  November,  1917,  on  three  carloads 
of  hay  shipped  through  this  country  in  bond  on  through  bills  of 
lading  from  St.  Lamberts,  Province  of  Quebec,  Canada,  to  various 
consignees  in  Habana,  Cuba,  were  unjust  and  unreasonable,  and 
wrongfully  assessed.    Reparation  is  asked. 

The  original  bills  of  lading  specified  Habana  as  destination  and 
the  shipments  moved  in  bond  from  St.  Lamberts  and  via  the  lines  of 
various  carriers  in  the  United  States.  Defendants  received  the  ship- 
ments at  Jacksonville  for  export  at  Key  West  and  the  demurrage 
charges  accrued  while  the  cars  were  held  at  that  port  awaiting  ex- 
port licenses,  necessary  under  the  President's  proclamation  for  the 
enforcement  of  the  espionage  act,  before  the  defendant  could  make 
clearance  of  the  shipments  for  export.  The  shipments  ultimately 
were  delivered  at  Habana  in  bond. 
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In  Ganales  v.  (?.,  H.  cfe  S.  A.  Ry.  Go.^  87  I.  C.  C,  578,  we  said : 

The  overcharges  in  issue  accmed  within  the  United  States  on  traffic  movtns 
from  a  point  in  Mexico  through  the  United  States  to  another  point  in  Mexico. 
Such  transportation  is  not  embraced  within  the  terms  of  the  act  to  regulate 
conmierce.  In  17.  S,  \,  P.  d  R,  Co,,  188  Fed.  Rep.,  484,  it  was  held  that  the 
so-called  Elkins  act  is  inapplicable  to  the  continuous  transportation  of  goods 
in  bond  from  a  foreign  country  through  the  United  States  to  a  foreign  country. 
Following  that  case,  in  Seymour  v.  M,  L.  dc  T.  R,  R,  d  8.  8,  Co,,  35  I.  O.  C, 
492,  which  involved  alleged  overcharges  ou  shipments  of  sugar  from  Germany 
through  New  Orleans  to  Eagle  Pass  and  El  Paso,  destined  to  points  in  Mexico, 
we  said  that — 

"  The  sugar  was  transported  from  a  nonadjacent  foreign  country  through  the 
United  States  to  destinations  in  an  adjacent  foreign  country.  We  entertain 
no  doubt  that  the  regulatory  power  of  CJongress  extends  to  the  transportation 
within  this  country,  but  apparently  the  Jurisdiction  of  this  Commission  does 
not" 

Following  the  Ganales  Gase^  supra^  and  the  cases  therein  cited, 

we  find  that  the  shipments  in  question  are  without  our  jurisdiction. 

An  order  dismissing  the  complaint  will  be  entered. 
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No.  10620. 
RIVERSIDE  PORTLAND  CEMENT  COMPANY 

V. 

RIVERSIDE,  RIALTO  &  PACIFIC  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


SubnUtted  September  5,  1919.    Decided  March  20,  1920. 


Rates  on  cement,  in  carloads,  from  Crestmore,  Calif.,  to  Miami  and  other  desti- 
nations in  the  state  of  Arizona  found  not  to  have  been  unreasonable  or 
unjustly  discriminatory.  Ck)mplainant  not  shown  to  have  been  damaged 
by  reason  of  any  undue  prejudice  that  may  have  existed.  Complaint 
dismissed. 

O.  T.  Helpling  and  P.  H.  CampheU  for  complainant. 
Dana  T.  Smith  and  Frank  B.  Austin  for  defendants. 
R.  F.  Fletcher  for  Director  General  of  Railroads. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  8 : 

Complainant  is  a  corporation  engaged  in  the  manufacture  and  sale 
of  Portland  cement  at  Crestmore,  Calif.  By  complaint  seasonably 
filed  it  alleges  that  the  rates  charged  by  defendants  for  the  trans- 
portation of  numerous  carload  shipments  of  cement  from  Crestmore 
to  Miami,  Globe,  Tucson,  Nogales,  Yuma,  Morales,  Willcox,  Red 
Rock,  Casa  Grande,  Fort  Huaehuca,  Bisbee,  and  Douglas,  Ariz., 
between  January  and  October,  1916,  were  unreasonable,  unjustly 
discriminatory,  and  unduly  prejudicial  as  compared  with  the  rates 
contemporaneously  in  effect  from  Colton,  Riverside  Junction,  and 
San  Pedro,  Calif.,  to  the  same  destinations.  Reparation  only  is 
asked.    Rates  will  be  stated  in  cents  per  100  pounds. 

No  cement  moved  from  Riverside  Junction  or. San  Pedro  and  we 
confine  our  attention  to  the  rates  from  Crestmore  and  Colton. 

(crestmore  is  about  60  miles  east  of  Los  Angeles,  Calif.,  on  the 
Riverside,  Rialto  &  Pacific  Railroad,  now  owned  and  operated  by 
the  Los  Angeles  &  Salt  Lake  Railroad  Company.  The  shipments 
moved  over  the  line  of  that  carrier  to  Bloomington,  Calif.,  a  distance 
of  3  miles,  thence  4  miles  east  over  the  Southern  Pacific  in  local 
trains  to  Colton,  where  the  cars  were  included  in  trains  made  up 
at  that  point.    From  Colton  the  shipments  moved  over  the  lines  of 
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defendants  to  the  destinations  named,  all  of  which  are  in  the  soutb- 
em  part  of  Arizona  on  the  lines  of  the  Southern  Pacific,  Arizona 
Eastern,  and  El  Paso  &  Southwestern  railroads.  The  shipments  were 
charged  combination  rates  composed  of  the  local  rate  of  2.5  cents  to 
Bloomington,  and  the  rates  beyond,  which  were  the  same  from 
Bloomington  as  from  Colton.  The  record  shows  that  the  distances 
from  Crestmore  to  the  destinations  range  from  200  to  643  miles,  and 
the  rates  from  27.5  to  32.5  cents. 

When  the  shipments  moved  the  rates  were  the  same  from  Crest- 
more  and  Colton  to  points  on  the  Southern  Pacific  from  El  Casco, 
Calif.,  15  miles  east  of  Colton,  to  and  including  Colorado,  CaUf.,  a 
point  on  the  Calif omia- Arizona  state  line  192  miles  east  of  Colton ; 
also  from  Crestmore  and  Colton  to  points  on  the  Arizona  Eastern 
north  of  Maricopa,  Ariz.,  to  and  including  Winkelman,  Ariz.,  471 
miles  east  of  Colton.  From  Crestmore  to  Yuma,  Ariz.,  193  miles 
east  of  Colton,  to  Maricopa,  junction  point  of  the  Southern  Pacific 
and  Arizona  Eastern  356  miles  east  of  Colton,  and  to  certain  other 
points  of  destination  farther  east  including  those  covered  by  this 
complaint,  the  rates  from  Crestmore  were  2.5  cents  higher  than  fronj 
Colton.  Effective  October  25,  1916,  the  defendants  established  rates 
from  Crestmore  to  these  points  upon  the  Colton  basis.  The  rates 
now  in  force  are  not  attacked. 

The  defendants  assert  that  the  adjustment  whereby  rates  from 
Colton  and  Crestmore  to  certain  California  points  were  placed  on  a 
parity  was  brought  about  by  a  decision  of  the  Railroad  Conmiission 
of  California  rendered  in  1912.  The  Crestmore  differential  to  Ari- 
zona points  of  2.5  cents  over  Colton  was  not  disturbed  until  late  in 
1915,  when  the  Atchison,  Topeka  &  Santa  Fe  Railway,  not  here 
defendant,  established  the  same  rate:^  from  Crestmore  as  from  Colton 
to  Phoenix,  Ariz.,  and  other  points  on  the  Arizona  Eastern  north  of 
Maricopa  and  west  of  and  including  Winkelman.  The  Southern 
Pacific,  in  order  to  meet  the  competition  of  the  Santa  Fe,  adjusted 
its  rates  to  conform  to  those  established  by  that  carrier.  They  sub- 
mitted comparisons  of  the  rates  on  cement  from  Crestmore  to  desti- 
nations named  in  the  complaint  with  similar  rates  from  El  Paso, 
Tex.,  to  the  same  and  other  Arizona  points,  which  show  that  the  latter 
are  somewhat  higher  for  like  distances. 

There  is  no  evidence  of  record  tending  to  show  that  the  combina- 
tion rates  from  Crestmore  or  their  component  parts,  were,  during 
the  period  covered  by  the  complaint,  unreasonable  per  se.  On  the 
contrary,  the  evidence  adduced  as  to  prevailing  rates  on  cement  from 
other  producing  points,  and  rates  on  analogous  articles  in  the  same 
general  territory,  indicates  that  the  rates  assailed  were  not  unduly 
high. 
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Complainant  rests  its  case  chiefly  upon  the  alleeration  of  undue 
prejudice.  The  rates  from  Crestmore  are  urged  to  have  been  un- 
reasonable, not  because  they  are  considered  excessive,  but  because 
they  were  higher  than  the  rates  from  Colton.  Complainant's  posi- 
tion is  made  clear  by  its  principal  witness,  who  stated  that  the  Crest- 
more  rates  ^'are  unreasonable  because  of  the  discrimination.''  On 
this  point  it  suffices  to  say  that  complainant  has  failed  to  prove  with 
the  certainty  required  by  law  that  it  was  damaged  by  reason  of  the 
difference  in  the  rates  from  Crestmore  and  Colton. 

We  find  that  the  rates  assailed  were  not  unreasonable  or  un- 
justly discriminatory.  Any  undue  prejudice  which  may  have  existed 
has  now  been  removed,  and  complainant  has  not  shown  that  it  has 
been  damaged  thereby.    The  complaint  will  be  dismissed, 
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No.  10680. 
HAARMANN  VINEGAR  &  PICKLE  COMPANY 

DIRECTOR  GENERAL,  NORTHERN  PACIFIC  RAILWAY 

COMPANY,  ET  AL. 


BubnUtied  November  25, 1919.    Decided  March  20, 1920. 


Rate  on  two  carload  shipments  of  pickles,  In  brine,  from  New  York  Mills,  Mlniu, 
to  Omaha,  Nebr.,  found  to  have  been  unreasonable.    Reparation  awarded. 

C.  E.  CMLde  for  complainant. 
Fred  G.  Wright  for  defendants. 

Report  op  the  Commissiox. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Bt  Division  3: 

The  complainant,  a  corporation  engaged  in  the  pickle  business  at 
Omaha,  Nebr.,  seeks  reparation  on  two  carloads  of  pickles,  in  brine, 
shipped  October  11  and  18,  1918,.  from  New  York  Mills,  Minn.,  to 
Omaha,  alleging  that  the  combination  rate  of  36  cents  per  100  pounds 
based  on  Wadena,  Minn.,  was  unjust  and  unreasonable  to  the  extent 
that  it  exceeded  the  commodity  rate  of  29  cents  contemporaneously 
applicable  from  Wadena,  and  subsequently  established  from  New 
York  Mills.    Rates  will  be  stated  in  cents  per  100  pounds. 

New  York  Mills  is  located  on  the  main  line  of  the  defendant 
Northern  Pacific  Railway,  13  miles  west  of  Wadena.  The  shipments, 
weighing  46,375  and  60,000  pounds,  respectively,  moved  over  the 
defendants'  lines  from  New  York  Mills  to  Omaha,  617  miles,  via 
the  short  lines.  Transportation  charges  were  collected  based  on 
the  actual  weights  and  the  applicable  combination  rate  of  36  cents, 
made  up  of  the  fifth-class  rate  of  7  cents  to  Wadena  pluj  a  com- 
modity rate  of  29  cents  beyond.  During  1918  complainant  estab- 
lished a  salting  station  at  New  York  Mills  and  intended  to  make 
application  for  the  same  commodity  rate  to  Omaha  from  that  point 
as  applied  from  Wadena,  headquarters  for  its  several  other  salting 
stations  located  within  a  radius  of  a  few  miles.  The  application  was 
overlooked  and  not  made  until  after  these  shipments  had  moved. 
On  December  5, 1918,  defendants  established  a  rate  of  29  cents,  min- 
imum 50,000  pounds,  from  New  York  Mills  to  Omaha,  and  this  rate 
is  still  in  effect. 
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At  the  time  of  movement  the  29^cent  rate  applied  on  this  traffic 
to  Omaha  from  numerous  other  producing  points  in  the  vicinity 
of  New  York  Mills,  including  Henning,  Minn.,  a  point  16  miles  be- 
yond Wadena  on  a  branch  line  of  the  Northern  Pacific,  while  from 
other  Minnesota  points  a  rate  of  28  cents  applied  to  the  same  destina- 
tion for  distances  ranging  from  451  to  481  miles. 

Defendants  state  that  the  fifth-class  rate  from  New  York  Mills 
to  Omaha  was  55.5  cents,  and  contend  that  the  rate  charged  is  enough 
of  a  concession  from  the  classification  basis;  that  the  basis  of  rates 
on  pickles,  in  brine,  from  Minnesota  points  to  Omaha  was  pur- 
posely made  low,  when  first  established  a  number  of  years  ago,  in 
response  to  representations  made  by  complainant  to  the  Great  North- 
ern Railway,  not  a  defendant  in  this  case,  and  that  the  pickle  indus- 
try, then  in  its  infancy,  required  very  low  rates  if  the  commodity  was 
to  move.  That  carrier  first  established  a  commodity  rate  of  22.5 
cents  to  Omaha  from  Hewitt,  Minn.,  8  miles  south  of  Wadena.  Next, 
a  rate  was  desired  from  Sebeka,  Minn.,  another  point  on  the  Great 
Northern,  14.8  miles  beyond  Wadena.  The  Hewitt  rate  was  used  as 
a  basis,  and  the  commodity  rate  from  Sebeka  was  made  one-half 
cent  higher,  or  28  cents.  Wadena  was  intermediate  to  Sebeka  on  the 
Great  Northern  and  took  the  same  rate  as  Sebeka  via  that  line. 
When  a  salting  station  was  later  established  at  Wadena  the  Northern 
Pacific  met  the  23-cent  rate  thus  fixed  by  the  Great  Northern.  Under 
General  Order  No.  28  the  23-cent  rate  was  increased  to  29  cents. 
The  rate  assailed  yielded  13.9  mills  as  compared  with  11.2  mills 
under  the  present  rate  and  11.5  and  11.1  mills  imder  the  29-cent  rate 
in  effect  at  the  time  of  movement  from  Wadena  and  Henning,  re- 
spectively. 

The  examiner  who  heard  the  evidence  recommended  in  his  pro- 
posed report  that  we  should  find  the  rate  assailed  not  to  have  been 
unreasonable.  No  exceptions  were  filed,  but  in  view  of  the  fact  that 
the  29-cent  rate  contemporaneously  applied  from  other  producing 
points  in  Minnesota  more  distant  from  Omaha  than  is  New  York 
Mills,  and  that  the  same  rate  was  subsequently  established  from  the 
latter  point,  we  are  of  opinion  that  during  the  period  of  movement 
it  was  unreasonable  to  maintain  from  New  York  Mills  to  Omaha  a 
rate  7  cents  higher  than  that  applicable  from  the  adjacent  points 
within  the  same  territory. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  29  cents  per  100  pounds,  minimum  50,000  pounds;  that 
complainant  made  the  shipments  as  described  and  paid  and  bore 
the  charges  thereon;  that  it  has  been  damaged  to  the  extent  of  the 
difference  between  the  charges  paid  and  those  that  would  HaVe  ac- 
crued upon  the  basis  herein  found  reasonable ;  and  that  it  is  entitled 
to  reparation  in  the  sum  of  $56.95,  with  interest 

An  appropriate  order  will  be  entered. 
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No.  10769. 
KEY-JAMES  BKICK  COMPANY 

V. 

SOUTHEKN  RAILWAY  COMPANY  AND  DIEECTOR 

GENERAL. 


Submitted   January  15,   1920.    Decided   March  20,   1920. 


Rates  on  common  brick,  in  carloads,  from  Chattanooga,  Tenn.,  to  Asheville. 
N.  C,  found  to  have  been  and  to  be  unreasonable  to  the  extent  that  they 
exceeded  and  exceed  the  aggregate  of  the  intermediate  rates  contempora- 
neously in  effect.  Reparation  awarded  and  measure  of  reasonable  maxi- 
mum rate  prescribed  for  the  future. 

John  S.  Fletcher  for  complainant. 
No  appearance  for  defendants. 

Repobt  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainant  is  a  corporation  engaged  in  the  manufacture  of 
brick  at  Chattanooga,  Tenn.  By  complaint  seasonably  filed  it  al- 
leges that  the  rate  charged  by  the  defendants  on  13  carloads  of 
common  brick  shipped  from  Chattanooga,  Tenn.,  to  Asheville,  N.  C, 
between  October  5,  1916,  and  January  18,  1917,  inclusive,  was  un- 
reasonable and  in  violation  of  the  fourth  section  of  the  act  to  regu- 
late commerce  to  the  extent  that  it  exceeded  the  aggregate  of  the 
intermediate  rates  contemporaneously  in  effect  to  and  from  Knox- 
ville,  Tenn.    Rates  will  be  stated  in  cents  per  100  pounds. 

The  shipments  moved  over  the  Southern  Railway  from  Chatta- 
nooga to  Asheville  and  charges  were  collected  for  the  transportation 
to  Asheville  at  the  applicable  commodity  rate  of  12  cents.  The  in- 
termediate rates  contemporaneously  in  effect  over  the  route  of 
movement  were  3  cents  from  Chattanooga  to  Knoxville,  and  4.6 
cents  beyond,  a  total  of  7.6  cents.  Complainant  seeks  reparation 
upon  this  basis.  The  present  rate  as  increased  under  General  Order 
No.  28  of  the  Director  General  of  Railroads  is  also  in  excess  of  the 
aggregate  of  the  intermediate  rates. 
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The  defendants  were  not  represented  at  the  hearing,  but  by  letter 
of  record  conceded  the  unreasonableness  of  the  rate  assailed  to  the 
extent  that  it  exceeded  the  aggregate  of  the  intermediate  rates  and 
are  willing  to  pay  reparation.  The  fourth  section  departure  pre- 
.sented  is,  with  similar  adjustments,  at  present  before  us,  and  there- 
fore no  fourth  section  application  was  set  for  hearing  with  this  case. 

The  bills  of  lading  and  freight  bills  in  evidence  indicate  that  all 
of  the  shipments  were  originally  consigned  to  Asheville  and  that  the 
transportation  of  10  of  them  ended  there.  It  appears  that  the  other 
three  were  reconsigned  from  Asheville  to  some  other  point,  and  that 
in  addition  to  charges  to  Asheville  at  the  12-cent  rate  a  reconsigning 
charge  of  $5  and  some  additional  transportation  charges  were  col- 
lected. The  complainant,  who  was  the  shipper,  was  unable  to  give 
any  details  with  respect  to  the  handling  of  these  shipments  at  Ashe- 
ville, the  nature  of  the  transaction  under  which  the  movement  be- 
yond was  made,  or  the  ultimate  destination.'  Under  these  circum- 
stances it  can  not  be  determined  whether  or  not  the  12-cent  rate  was 
legally  applicable  on  these  shipments  to  Asheville. 

We  find  that  the  rate  assailed  was,  and  that  the  present  rate  is  and 
for  the  future  will  be,  unreasonable  to  the  extent  that  the  former 
exceeded  and  that  the  latter  exceeds  or  may  exceed  the  aggregate  of 
the  intermediate  rates  subject  to  the  interstate  commerce  act,  con- 
temporaneously applicable  over  the  route  of  movement  to  and  from 
Ejioxville;  that  complainant  made  shipments  of  brick  from  Chat- 
tanooga to  Asheville  and  paid  and  bore  the  charges  thereon ;  that  it 
has  been  damaged  to  the  extent  that  the  charges  paid  exceeded  those 
that  would  have  accrued  on  the  basis  herein  found  reasonable;  and 
that  it  is  entitled  to  reparation,  with  interest.  The  exact  amount  of 
reparation  due  can  not  be  determined  on  the  present  record  and  the 
complainant  should  comply  with  rule  V  of  the  Rules  of  Practice. 
The  statement  thereunder  should  include  the  three  shipments  recon- 
signed from  Asheville  if,  upon  investigation,  it  develops  that  the  rate 
herein  found  unreasonable  was  applicable  to  them. 

An  appropriate  order  will  be  entered* 
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No.  10692. 
COHEN-SCHWARTZ  RAIL  &  STEEL  COMPANY 

V. 

DIRECTOR  GENERAL,  ILLINOIS  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


SubnUtied  Noveml>er  S,  19X9,    Decided  March  20, 1920. 


Rate  on  scrap  iron,  in  carloads,  from  St  Ix)ui8,  Mo.,  to  Litchfield,  lU.,  found 
unreasonable  to  the  extent  that  it  exceeded  and  exceeds  the  sum  of  the  in- 
termediate rates  subject  to  the  act  contemporaneously  in  effect  Reparation 
awarded. 

Philip  G.  Safford  for  complainant. 
E.  A.  Smith  for  defendants. 

Report  of  the  Commissiok. 

Division  3,  Commissioners  Hall,  Ai;tchison,  and  Eastman. 

Bt  Division  3 : 

A  proposed  report  prepared  by  the  examiner  who  heard  the  case 
was  served  upon  the  parties.    No  exceptions  thereto  were  filed. 

The  complainant,  a  corporation,  by  complaint  filed  June  7,  1919^ 
alleges  that  the  rate  charged  on  seven  carloads  of  scrap  iron  shipped 
over  defendants'  lines  during  the  latter  half  of  1917  from  St.  Louis^ 
Mo.,  to  Litchfield,  111.,  was  unjust  and  unreasonable  in  violation  of 
section  1  of  the  act  to  regulate  commerce.  It  prays  for  reparation 
and  other  relief. 

The  shipments  moved  over  the  line  of  the  Terminal  Railroad  As- 
sociation of  St.  Louis  to  East  St.  Louis,  111.,  and  thence  as  routed  by 
the  complainant  over  the  Illinois  Central  Railroad.  The  rate  paid 
and  applicable  under  the  tariff  was  the  ninth-class  rate  of  7.2  cents 
per  100  pounds,  under  the  Illinois  classification,  or  $1.6128  per  long 
ton,  for  a  distance  of  59  miles.  Contemporaneously  there  were  in 
effect  over  the  route  of  movement  a  rate  from  St.  Louis  to  East  St. 
Louis  of  1.5  cents  per  100  pounds,  or  33.6  cents  per  long  ton,  and  a 
rate  from  East  St.  Louis  to  Litchfield  applicable  on  interstate  traffic 
of  3.2  cents  per  100  pounds,  or  71.68  cents  per  long  ton,  making  a 
total  combination  rate  of  $1.0528  per  long  ton.  The  contemporaneous 
rate  by  way  of  the  Illinois  Central  from  Litchfield  to  St.  Louis  was 
84  cents  per  long  ton,  but  there  has  been  no  movement  under  it  for  at 
least  a  year.   By  way  of  the  Wabash  Railway  the  84-cent  rate  applied 
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in  both  directions  between  St.  Louw  and  Lit.  hfii*I<L  Tlw  cMmiplMin- 
ant  asks  reparation  upon  the  baHia  of  81  cfuin,  but  offMiwl  no  tft)h*^r 
evidence  in  support  of  the  reasonabI<*nc»ijii  of  thin  Im^iN, 

As  bearing  on  the  84-cent  rate  defendantM  rit«  fHln*r  rat**«i  oti  m*rtip 
iron  in  effect  for  interstate  application  wli«n  th«  frhipr»i«««t#i  nioviwl, 
which  they  maintain  are  typical  of  the  r^U^n  on  that  (vmmotiiiy  in 
this  region  and  under  which  a  substantial  affiouiit  of  traWJ*'  rriov***^  «* 
follows : 


From— 


to 


St.  Loais.Ko Hrrrtnrfwvi.  f||,,. 

Gtkkmso.m H'0kPft^.Ul 

S-irinSflekLEO. HUi^nnitttUfttJiL. 
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Blocmingtao^ni '  >*,^  mUh  JIh  ^ . . 


*  ^  *  s  . 


la^  A^i  1  d 

mm¥* 

H>i*» 

l"X 

ff  M 

rj 

\  ^ 

*^ 

1  '^V 

¥0 

»  ''V 

44 

1  *)* 

Defendants  express  willingnesB  to  makp.  rf f;arflii//n  on  ifi^  f/M^f« 
of  the  combination  of  $L0528  conte/fip'^ran^iUHly  app)i<^b)^  \o  ntul 
from  East  SL  Lotus. 

We  find  that  the  rate  chargwl  wa^,  Sn^  and  /or  t}#«  luiurn  will  Jifj, 
unreasonable  to  the  extent  of  itn  excess  orer  the  %ngrp.t^iM  0/  fnl^- 
mediate  rates  sahjeci  to  tfje  tnteriftate  cominerfjn  a//i  eimijtaipffrntHh 
oosly  in  effect  to  and  from  E«(t  St-  l>/»ii»  by  th^  ro»ilA.  of  tff^^^^f^^. 
We  farther  find  that  tr**:  cf/OipWiunni  ix^r^  t)^  1f^)^)ii  nAtith^ 
thereon :  that  it  Las  ht-fm  dar/.a|r^  in  %n  %if/f  #f-f  t^pr^^-^Tff^/i  hy  Ihf^s^ 
differoKe  het^f^^z,  th^  c:,»r;^,  f/a^d  aryJ  ff^/=^  ■«*;  -  rv,  .-;  -  ^  7* 
accrued  o{wo  •!*  tA.->,  r>»'.-^lr.  fv,'-;  r*;*^/'^-.*',  *:  ^-^  'if  .r  ,a 
entitled  to  r*par»i>,r^  ^>.r.  :.'.vr*-^<,  T;-^  *X4^  4.-r/.-^  vf  ?*^rv 
tion  due  can  iwjC  b*t  "i-vrT.-.-r.**.::  ;><^.  t'  ••  y***/,?*!,  i/*^,  v^-  ;  vi  rKur-'Z 
should  pTtfar^  mtui  tT;',rr.  t  f/.  'ii^f^r.'l^r.*-'  f%r  **r  **  >*>w  »  jtAr-*^ 
moit  afaowi^  thife  -J.*/^..*  %i  \'j^  ir..>?r,^r.r^  r.  i.^-^a-  i.-i*>  ▼  --.  .*■' ^ 
V  of  tte  Boles  ''^.f  Prvrr.  ^j*.  f ' v,r,  .•»r>i>-  -,t  'vf  *  *  ^TA'-'^yrr  ^,  ;-*';*i -v-; 
and   waH/eA   ▼*   »,..   ^^-.n.-/.  "<»r   •  **   *-.r*y    -,f    *  ^»    '.^>r   j^^ii  -^ 
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No.  10714. 
UNITED  VEKDE  EXTENSION  MINING  COMPANY 

V. 

UNITED  VERDE  &  PACIFIC  RAILWAY  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  December  29,  1919,    Decided  March  20,  1920. 


Rates  on  coal,  in  carloads,  from  Dawson,  N.  Mex.,  to  Clarkdale  and  Jerome, 
Ariz.,  not  shown  to  have  been  or  to  be  unreasonable.    Complaint  dismissed. 

E,  H.  B.  Avery  for  complainant. 

TF.  M.  Peticolds^  D.  TF,  Harrington^  TF.  (7.  Barnes^  G.  H.  Bdker^ 
and  E.  W.  Camp  for  Director  General,  Atchison,  Topeka  &  Santa 
Fe  Railway  Company,  and  El  Paso  &  Southwestern  Company. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Hall,  Commissioner: 

A  report  was  proposed  by  the  examiner  to  which  the  complainant 
and  intervener  filed  exceptions.  With  some  modifications  the  state- 
ment of  facts  and  conclusions  proposed  are  made  the  basis  of  this 
report. 

Complainant  is  a  corporation  engaged  in  mining  and  smelting 
copper  ore  at  Jerome,  Ariz.  If  alleges  that  defendants'  rates  on 
various  shipments  of  coal,  in  carloads,  from  Dawson,  N.  Mex.,  to 
Clarkdale  and  Jerome,  Ariz.,  were  unjust  and  unreasonable,  and 
asks  for  reparation  and  the  establishment  of  reasonable  rates  for 
the  future.  The  Arizona  Corporation  Commission  intervened  in 
support  of  the  complaint  but  was  not  represented  at  the  hearing. 

Clarkdale  is  on  a  branch  line  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway,  hereinafter  called  the  Santa  Fe,  38  miles  southeast  of 
Cedar  Glade,  Ariz.,  the  junction  with  the  main  line,  and  690  miles 
from  Dawson.  Jerome  is  on  the  United  Verde  &  Pacific  Railwav 
about  26  miles  from  Jerome  Junction,  the  connection  with  the  Santa 
Fe.  Jerome  Junction  is  670  miles  from  Dawson.  The  shipments 
moved  over  the  El  Paso  &  Southwestern  to  French,  N.  Mex., 
a  distance  of  19  miles,  and  thence  over  the  Santa  Fe  as  follows:  To 
Clarkdale,  150  tons  in  October,  1917,  and  4,502  tons  in  October. 
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November,  and  December,  1918;  to  Jerome  Junction,  and  thence 
over  the  United  Verde  &  Pacific  Railway  to  Jerome,  42  tons  in 
October,  1918.  The  same  rates  applied  and  now  apply  from  Dawson 
to  Clarkdale  and  Jerome  Junction.  Throughout  this  report  rates 
will  be  stated  in  amounts  per  net  ton. 

Freight  charges  were  collected  on  the  shipments  to  Clarkdale  at 
the  applicable  joint  rates  of  $7.65  in  eflfect  prior  to  June  25,  1918, 
and  $8.20  in  effect  thereafter.  On  the  shipment  to  Jerome  freight 
charges  were  collected  at  a  combination  rate  of  $9.70,  composed  of 
$8.20  to  Jerome  Junction  and  $1.50  beyond.  No  complaint  is  made 
with  respect  to  the  latter  factor.  Joint  commodity  rates  on  coal 
from  Dawson  to  Clarkdale  and  Jerome  Junction  were  first  estab- 
lished in  1912  and  were  then  $8.05.  They  were  subsequently  reduced 
to  the  basis  in  effect  when  these  shipments  began. 

Complainant  compares  the  rate  of  $7.65  in  effect  prior  to  June  25, 
1918,  from  Dawson  to  Clartdale  and  Jerome  Junction  with  con- 
temporaneous coal  rates  from  Dawson  and  Trinidad,  Colo.,  to  Dem- 
ing,  N.  Mex.;  Cananea,  Mexico;  Bisbee,  Globe,  Douglas,  Miami,  and 
other  points  in  southern  Arizona,  ranging  from  $3.20  to  $6.45  for 
distances  from  460  to  796  miles.  The  rate  from  Dawson  to  Clark- 
dale yielded  11  mills  per  ton-mile,  and  those  compared  therewith  an 
average  of  about  8  mills.  Complainant  urges  that  upon  the  basis  of 
these  earnings  the  rates  assailed  should  not  have  exceeded  $5.50 
per  ton  prior  to  June  25,  1918,  and  thereafter  $5.50  plus  the  in- 
crease provided  by  General  Order  No.  28.  Stress  is  laid  upon  the 
fact  that  while  the  rates  on  coal  from  and  to  the  points  used  in  com- 
parison were  generally  10  cents,  and  in  three  instances  70  to  85  cents, 
lower  than  the  rates  contemporaneously  in  effect  on  coke,  the  rate  on 
coal  from  Dawson  to  Clarkdale  was  $1.10  higher  than  the  rate  of 
$6.55  on  coke  for  the  same  haul.  Complainant  further  cites  a  rate 
on  coal  of  $6.65  per  ton  from  Waldo,  N.  Mex.,  to  San  Jos6  and  Santa 
Barbara,  Calif.,  for  hauls  500  to  700  miles  longer  than  from  Dawson 
to  Clarkdale  and  Jerome  Junction,  and  rates  from  Trinidad  of  $5.73 
to  Bisbee,  $5.80  to  Morenci,  Ariz.,  and  $5.91  to  Cananea,  Mexico,  dis- 
tances of  682  miles,  670  miles,  and  717  miles,  respectively. 

Ordinarily  complainant  secures  its  coal  from  Gallup,  N.  Mex.,  a 
producing  point  intermediate  between  Dawson  and  Clarkdale.  Gal- 
lup is  over  300  miles  nearer  than  Dawson  to  Clarkdale.  The  coal 
rates  from  Gallup  to  Clarkdale  and  Jerome  Junction  prior  to  June 
25, 1918,  were  $3.50  and  $3.25  and  are  now  $4  and  $3.80,  respectively. 
The  shipments  moved  from  Dawson  because  of  temporary  shortages 
at  Gallup,  due  to  labor  conditions,  and  the  record  shows  that  these 
were  the  only  shipments  of  coal  ever  received  by  complainant  from 
Dawson;  that  the  movement  from  Dawson  to  points  on  the  Santa  Fe 
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is  irregular,  a  car  or  two  moving  at  a  time;  and  that  there  is  a  regu- 
lar and  large  volume  of  coal  moving  from  Dawson  over  the  El  Paso 
&  Southwestern  to  southern  Arizona. 

The  comparisons  made  by  complainant  with  rates  to  New  Mexico 
and  southern  Arizona  points  are  far  from  convincing.  There  is  a 
regular  movement  in  large  quantities  from  Dawson  to  those  points; 
less  difficult  operating  conditions  are  encountered  than  in  the  move- 
ment from  Dawson  to  Clarkdale  over  heavy  mountain  grades  by  way 
of  Glorieta,  N.  Hex.,  the  highest  point  on  the  Santa  Fe ;  and  competi- 
tion with  oil  from  California  and  Texas  is  encountered  in  southern 
Arizona. 

On  its  brief  of  exceptions  complainant  urges  that  coal  from  Trini- 
dad to  southern  Arizona  and  Mexican  points  moves  via  the  Santa  Fe 
over  the  Glorieta  pass,  as  does  coal  from  Dawson  to  Clarkdale  and 
Jerome  Junction,,  and,  in  addition,  moves  over  the  still  more  difficult 
grades  of  the  Eaton  pass.  It  is  true  that  the  rates  cited  apply  over 
this  route,  but  they  also  apply  over  other  routes  in  which  the  Santa 
Fe  does  not  participate,  and  the  uncontradicted  testimony  of  defend- 
ants' witness  is  that  coal  from  Trinidad  and  Dawson  to  southern 
Arizona  and  Mexican  points  moves  over  routes  other  than  that  by  way 
of  the  Glorieta  pass,  and  less  difficult  than  the  route  of  movement  in 
this  case. 

As  to  the  rate  on  coke  from  Dawson  to  Clarkdale  defendants  ex- 
plain that  the  Gallup  coal  is  not  a  coking  coal ;  that  a  low  rate  was 
established  from  Dawson,  which  produces  coking  coal,  to  Glendale, 
Ariz.,  in  an  endeavor  to  maintain  a  beet-sugar  mill  there;  that  this 
rate  was  also  applied  to  Clarkdale;  and  that  as  coal  and  coke  do  not 
ordinarily  move  from  Dawson  to  Clarkdale  the  usual  basis  for  a 
relationship  between  the  coal  and  coke  rates  is  wanting.  They  say 
that  the  rates  from  Waldo  and  other  mines  in  northern  New  Mexico 
to  the  California  points  are  depressed  on  account  of  competition 
with  coal  from  Utah  and  Wyoming  and  coals  water  borne  into  San 
Francisco  from  British  Columbia. 

Upon  consideration  of  the  record  we  find  that  the  rates  attacked 
are  not  shown  to  have  been  or  to  be  unreasonable. 

An  order  will  be  entered  dismissing  the  complaint. 
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No.  9671.* 
SIOUX  CITY  CONCRETE  PIPE  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


BuhtnUted  June  24,  1919.    Decided  March  6,  1920. 


Rates  on  concrete  drain  tile,  in  carloads,  from  Sioux  City,  Iowa,  to  points  in 
South  Dakota,  east  of  the  Missouri  River,  found  to  have  been  and  to  be 
unduly  prejudicial  to  complainant  and  unduly  preferential  to  competitors 
located  at  other  drain-tile  manufacturing  points  In  Iowa  and  Minnesota. 
Reparation  denied. 

O.  E.  ChUde  for  complainant 

0.  W.  Dynes  for  defendants;  O.  A.  Lahay  for  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company;  A.  F.  Cleveland  for  Chicago  &  North 
Western  Railway  Company  and  Chicago,  St.  Paul,  Minneapolis  & 
Omaha  Railway  Company;  and  A.  J.  Grummett  for  Great  Northern 
Railway  Company. 

A.  V.  Fletcher  for  Director  General  of  Railroads. 

Report  op  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 
McChord,  Conrniiasioner: 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner,  and  no  exceptions  were  filed  by  the  parties. 
On  June  6, 1919,  the  Director  General  of  Railroads  was  made  a  party 
defendant. 

The  complainant,  a  corporation  engaged  in  the  manufacture  and 
sale  of  concrete  drain  tile  and  other  concrete  products  at  Sioux  City, 
Iowa,  alleged  that  the  rates  for  the  transportation  of  concrete  drain 
tile  in  carloads  from  Sioux  City  to  points  in  South  Dakota  east  of 
the  Missouri  River  were  unreasonable  and  unduly  prejudicial.  Rea- 
sonable and  nonprejudicial  rates  for  the  future  and  reparation  were 
asked. 

While  the  evidence  contains  references  to  the  alleged  unreasonable- 
ness of  the  rates,  the  primary  purpose  of  the  complaint  is  to  pre- 
sent to  the  Commission  a  situation  which  complainant  believes  to  be 
unduly  prejudicial  to  its  interests  and  unduly  preferential  to  ite 

1  The  report  alto  embraces  a  portion  of  Fourth  Section  Application  No.  2806. 
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competitors  engaged  in  the  tile  industry  in  Iowa  and  Minnesota. 
The  competing  points  particularly  mentioned  in  the  complaint  are 
Mason  City  and  Fort  Dodge,  Iowa ;  St.  Paul,  Minneapolis,  Hopkins, 
Red  Wing,  Zumbrota,  Wanamingo,  Austin,  Mankato,  Chaska,  and 
Shakopee,  Minn.  With  the  exception  of  a  concrete  tile  industry  at 
Mankato,  complainant's  competitors  manufacture  clay  tile.  Both 
concrete  and  clay  tile  are  used  in  the  destination  territory  involved 
and  are  said  to  be  highly  competitive. 

It  was  stated  on  behalf  of  complainant  that  the  value  of  concrete 
and  clay  tile  is  about  the  same,  and  that  concrete  tile  weighs  about 
20  per  cent  more  than  clay  tile  of  the  same  size,  resulting  in  higher 
charges  on  the  former  for  transporting  the  same  quantities.  It 
appears  that  the  breakage  on  shipments  of  concrete  tile  is  much  less 
than  on  clay  tile.  It  was  stated  that  Sioux  City  is  a  large  live- 
stock market  and  that  there  is  a  constant  movement  of  stock  cars 
from  Sioux  City  to  points  in  South  Dakota.  These  cars  are  utilized 
by  complainant  to  a  great  extent,  whereas  with  the  exception  of  St. 
Paul  this  transportation  economy  is  not  present  with  respect  to  ship- 
ments from  competing  points. 

Complainant's  primary  contention  is  that  the  Sioux  City  rates  are 
relatively  higher  than  the  rates  from  competing  points  and  are  not 
properly  aligned  with  respect  to  distance  and  other  conditions  so  as 
to  accord  to  Sioux  City  the  advantage  to  which  it  is  entitled  by  rea- 
son of  its  proximity  to  the  South  Dakota  market. 

Several  exhibits  were  filed  showing  the  distances  and  present  rates 
on  drain  tile  from  Sioux  City  to  representative  points.  They  also 
show  the  present  class  E  rates;  the  class  E  rates  for  the  same  dis- 
tances prescribed  in  The  Missouri  River-Nebraska  Case^  40  I.  C.  C, 
201,  as  reasonable  maximum  rates  between  Missouri  River  points 
and  destinations  in  Nebraska ;  the  class  E  rates  for  distance  of  200 
miles  or  over  prescribed  in  Minneapolis  Civic  A  Commerce  Asso,  v. 
C.  M.  (^  St.  P.  Ry.  Co.,  30  I.  C.  C,  663,  from  Minneapolis  and  St 
Paul,  Minn.,  to  destinations  in  South  Dakota  on  the  Chicago,  Mil- 
waukee &  St.  Paul  Railway,  hereinafter  called  the  Milwaukee;  also 
the  drain  tile  distance  scale  of  rates  maintained  by  defendants  on 
interstate  traffic  between  points  in  Iowa,  Minnesota,  and  South 
Dakota.  There  is  little  or  no  difference  between  the  present  com- 
modity rates  and  the  drain  tile  distance  scale  rates  from  Sioux  City. 
Wherever  there  is  a  difference  the  tariffs  provide  that  the  lower  ratt 
shall  apply. 

Defendants  assert  that  drain  tile  is  manufactured  at  Hopkins,  Aus- 
tin, Mankato,  and  Mason  City  only.  Fort  Dodge  is  not  served  by  any 
of  the  defendants.  Aside  from  Sioux  City  defendants'  records  show 
that  Mason  City  is  the  only  point  named  from  which  drain  tile  is 
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shipped  to  the  destination  involved  herein.  During  1916  there  were 
shipped  over  the  Milwaukee  80  carloads  of  drain  tile  from  Sioux 
City  and  40  carloads  from  Mason  City.  The  number  of  shipments 
moving  over  the  lines  of  the  other  defendants  is  not  stated  of  record. 
On  complainant's  exhibits  the  Minnesota  points  are  represented  by 
St.  Paul  and  Red  Wing.  The  rate  comparisons  with  respect  to  the 
preferred  points  show  approximately  the  same  results  as  are  redected 
by  comparisons  between  rates  from  Sioux  City  and  Mason  City.  In 
view  of  the  above,  the  rate  situation  here  complained  of  is  shown  in 
the  following  table.  Rates  are  stated  in  cents  per  100  pounds  and  are 
those  in  effect  prior  to  June  25, 1918. 


To- 

From  Sioux  City. 

From  Mason  City. 

Difference  over 
Sioux  City. 

* 

MUes. 

Rate. 

MUes. 

Rate. 

Miles. 

Rate. 

Elk  Point.  8.  Dak 

21 

52 

71 

82 

132 

150 

165 

201 

218 

245 

266 

303 

4.5 

5.5 

6.5 

7 

8.5 

9 

9.5 
10.75 
10 
11.5 
12 
13.26 

203 
242 
178 
193 
239 
318 
286 
308 
301 
352 
3»'5 
399 

7.5 
10.75 

8.36 

9 

11.5 
12.5 
12.5 
12.5 
11.5 
13 
14 
1< 

182 

190 

107 

108 

116 

168 

121 

107 

83 

107 

99 

96 

3 

Aloester.  S.  Dak 

5.25 

Oanton.  8.  Dak 

1.96 

Harrisbure.  8.  Dak 

2 

If  adison.  8.  Dak 

3 

Flattens.  Dak 

3.5 

Woonsocket.  8.  Dak 

3 

Elrod.  8.  Dak 

1.75 

WatertowB.  8.  Dak 

1.5 

Andover.  8.  Dak 

1.5 

Aberdeen.  8.  Dak 

2 

Heda.  8.  Dak 

.76 

Complainant  insists  that  the  rates  on  drain  tile  from  Sioux  City 
should  not  have  exceeded  the  class  E  rates  contained  in  the  Missouri 
River-Nebraska  scale,  and  that  to  remove  the  preference  in  favor 
of  its  competitors  the  same  scale  should  be  applied  from  their  ship- 
ping points.  It  is  noted  that  from  Sioux  City  to  50  points  on  the 
Milwaukee  the  application  of  the  Missouri  River-Nebraska  scale 
would  result  in  rates  from  0.1  to  0.5  cent  lower  than  the  present 
rates  in  18  instances;  in  rates  from  0.1  to  2.6  cents  in  25  instances; 
and  in  7  instances  the  rates  would  be  the  same.  If  the  same  scale  were 
applied  from  the  Iowa  and  Minnesota  competing  points  the  spread  in 
rates  between  those  points  and  Sioux  City  would  be  materially  in- 
creased. 

Various  exhibits  were  introduced  by  defendants  comparing  the 
rates  on  drain  tile  from  Sioux  City  to  South  Dakota  points  with 
rates  from  drain-tile  producing  points  in  Iowa  and  Illinois  to  des- 
tinations in  South  Dakota,  Iowa,  Minnesota,  Wisconsin,  and  Illinois. 
In  approximately  every  instance  the  rate  from  Sioux  City  is  the 
same  or  lower  for  equivalent  distances.  In  this  connection  particular 
stress  was  laid  upon  the  low  density  of  traffic  in  South  Dakota  as 
compared  with  neighboring  states.  Sioux  City  is  so  close  to  the 
border  of  South  Dakota  that  the  movement  of  complainant's  com- 
modity is  practically  entirely  within  that  state. 
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Defendants  further  point  to  the  fact  that  in  many  instances  the 
rates  from  Sioux  City  and  Mason  City  are  on  a  parity  for  similar 
distances,  as  will  appear  in  the  following  table: 


To- 

From  8roux  City. 

To- 

From  Mason  City. 

MUes. 

Rate. 

Miles. 

Rate. 

Lak6  Preston.  8.  Dak 

162 
224 
235 
238 
266 
303 
363 

0.5 
10.75 
11.5 
11 
12 

13.25 
14 

Falrvlew.  8.  Dak. 

175 
331 
239 
339 
272 
303 
386 

7 

Redfield.  8.  Dak 

Altamont.  8.  Dak 

10.76 

Bristol.  8.  Dak 

Flandreaa.  8.  Dak 

11.5 

Elkton.  8.  Dak 

Ooodvrin.  8.  Dak 

11.  ft 

Aberdeen.  8.  Dak 

Manchester.  8.  Dak 

12.5 

Oettysbure,  8.  Dak 

Doland.  8.  Dak 

IS.  26 

Mobndee.S.  Dak 

Aberdeen.  8.  Dak 

14 

This  evidence  would  seem  to  indicate  that  the  rates  under  attack 
are  not  unreasonable  per  se.  However,  as  between  the  rates  and  dis- 
tances from  Sioux  City  and  Mason  City  to  the  respective  points  it  is 
apparent  that  the  present  adjustment  is  disadvantageous  to  Sioux 
City.  For  instance,  the  distance  from  Sioux  City  to  Lake  Preston 
over  the  Milwaukee  is  162  miles,  and  the  rate  is  9.5  cents,  while  the 
distance  from  Mason  City  is  270  miles  and  the  rate  is  11.5  cents.  The 
difference  in  distance  is  108  miles,  while  the  difference  in  the  rates  is 
2  cents.  An  instance  of  a  more  extreme  case  is  Gettysburg,  S.  Dak., 
a  point  local  to  the  North  Western.  The  distance  from  Sioux  City 
is  303  miles  and  the  rate  is  13.25  cents,  while  the  distance  from  Mason 
City  is  397  miles  and  the  rate  is  14  cents.  The  difference  in  distance  is 
94  miles  while  the  difference  in  the  rate  is  but  three-quarters  of  a 
cent. 

Upon  the  record  we  find  that  the  rates  assailed  were  and  are  not 
unreasonable,  but  that  they  were,  are,  and  for  the  future  will  be,  un- 
duly prejudicial  to  complainant  and  unduly  preferential  to  drain-tile 
shippers  at  the  competing  points  in  Iowa  and  Minnesota,  above  re- 
ferred to,  to  the  extent  that  the  rates  from  Sioux  City  to  points  to 
which  the  distances  are  the  same  were  higher  than  the  rates  con- 
temporaneously maintained  from  such  other  points,  and  to  the  extent 
that  the  rates  from  Sioux  City  to  points  to  which  the  distances  are 
less  were  not  at  least  three-fourths  of  a  cent  per  100  pounds  less, 
and  to  points  to  which  the  distances  are  greater  were  more  than  three- 
fourths  of  a  cent  per  100  pounds  higher  than  the  rates  contempora- 
neously maintained  from  such  other  points  for  each  20  miles  or 
fraction  thereof  that  the  distances  are  less  or  greater. 

Only  general  testimony  was  offered  with  respect  to  the  competition 
met  from  the  various  drain-tile-manufacturing  points  and  no  specific 
damage  was  proved ;  therefore,  reparation  will  be  denied. 

From  Sioux  City  to  Watertown,  S-  Dak.,  a  lower  rate  is  maintained 
than  to  certain  intermediate  points.    This  departure  from  the  pro- 
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visions  of  the  fourth  section  is  protected  by  application  No.  2806, 
filed  by  the  Milwaukee.  A  hearing  was  held  February  16,  1916,  but 
no  relief  was  asked  regarding  the  above-mentioned  departure,  nor 
was  any  justification  offered.  The  application  to  that  extent  will 
therefore  be  denied. 
Appropriate  orders  will  be  entered. 

AiTCHisoN,  Chairman^  dissenting: 

I  do  not  agree  with  the  majority  in  the  holding  that  the  record  war- 
rants a  finding  that  the  rates  assailed  were  unduly  prejudicial  to 
complainant  in  comparison  with  the  rates  from  qpmpeting  points  in 
Iowa  and  Minnesota. 

The  record  clearly  indicates  to  me  that  complainant's  principal 
handicap  in  meeting  the  competition  of  the  alleged  preferred  points  is 
the  greater  weight  of  its  product  and  the  greater  cost  of  manufac- 
ture. Complainant's  tile  weighs  approximately  20  per  cent  more 
than  that  of  its  chief  competitor,  at  Mason  City,  Iowa.  It  is  made 
of  concrete,  which  necessitates  the  transportation  of  the  raw  mate- 
rials to  Sioux  City,  while  the  tile  of  its  chief  competitor  is  made 
from  clay  located  at  the  point  of  manufacture.  These  are  commer- 
cial disadvantages,  not  due  to  transportation  conditions,  and  can 
have  no  weight  in  determining  the  issues  here  presented.  No  effort 
was  made  by  complainant  to  show  a  similarity  of  transportation  con- 
ditions from  Sioux  City  and  the  competing  points  of  production  to 
South  Dakota. 

No  comparison  is  made  in  the  majority  report  of  the  rates  and 
relative  distances  from  any  of  the  alleged  preferred  points,  with  the 
exception  of  Mason  City.  Complainant's  president  was  unable  to 
state,  when  a  witness  before  us,  whether  there  were  manufacturing 
plants  at  all  of  such  points,  or  whether,  assuming  there  were  such 
plants,  they  bid  in  competition  with  the  complainant.  The  defend- 
ants show  that  in  1916  and  for  part  of  1917  there  were  no  shipments 
of  drain  tile  to  points  in  South  Dakota  from  any  of  these  points, 
with  the  exception  of  Mason  City.  The  majority  report  shows  that 
the  rates  from  Mason  City  and  from  Sioux  City  are  substantially 
the  same  for  similar  distances,  so  that  complainant,  which  is  nearer 
to  the  destination  territory  than  Mason  City,  now  has  lower  rates  to 
78  of  the  80  destination  points  in  South  Dakota  shown  in  exhibits 
filed  by  it. 

This  record  does  not  show  that  complainant  has  been  injured  or 
subjected  to  undue  prejudice  by  reason  of  the  rate  adjustment,  and 
the  complaint  should  be  dismissed. 
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No.  10048. 

PNEUMATIC  SCALES  CORPORATION,  LIMITED, 

V. 

ABERDEEN  &  ROCKFISH  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Buhmitted^Novemher  15,  1919,    Decided  April  15,  1920, 


Findings  in  prior  report  in  this  proceeding,  51 1.  O.  C,  686,  affirmed. 

Edgar  Watkins  for  complainant. 

Alexander  H.  Elder  and  Robert  T7.  Fyje  for  defendants. 
T7.  Z>.  Burr^  James  C.  Jeffrey^  Frank  M.  Swacker^  and  George  B, 
'Webster  for  various  interveners. 
C.  J.  Rixey^  jr.,,  for  Director  General  of  Railroads. 

Report  of  the  Commission  on  Further  Hearing. 

McChord,  Gom/missioner: 

The  original  report  in  this  proceeding  was  issued  in  51  I.  C.  C, 
686.  On  petition  of  complainant,  the  proceeding  was  opened  for  fur- 
ther hearing.  A  proposed  report,  prepared  by  the  examiner  who  re- 
heard the  case,  was  served  on  the  parties.  Exceptions  were  filed  by 
complainant  and  the  case  reargued  before  the  entire  Commission. 

The  carriers'  tariffs  provide  rates  for  the  transportation  of  articles 
in  suitable  containers,  the  charges  under  these  rates  to  be  calculated 
upon  the  gross  weight  of  goods  and  containers.  Complainant  asks 
that  freight  charges  on  goods  shipped  in  a  steel  container  conform- 
ing to  certain  specifications  be  assessed  on  the  basis  of  the  net  weight, 
excluding  the  weight  of  the  container ;  and  further  asks  that  the  re- 
turned empty  container,  knocked  down,  be  accorded  one-half  of 
fourth-class  rates  in  western  and  southern  classification  territories 
and  fifth-class  rates  in  official  classification  territory. 

Complainant  holds  patents  covering  various  parts  and  features  of 
a  collapsible  steel  container  which  was  fully  described  in  the  original 
report.  Defendants  and  interveners  contend  that  the  specifications 
which  complainant  has  proposed  would  permit  the  use  of  only  the 
patented  article  which  it  manufactures.  Complainant  denies  this, 
but  states  that  it  has  no  desire  to  exclude  other  containers  of  equal 
merit,  and  that  it  is  quite  willing  that  the  specifications  should  be 
amended  in  any  way  that  we  deem  proper.  In  justification  of  the 
rates  desired  for  the  return  movement,  complainant  directs  atten- 
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tion  to  the  compactness  of  its  container  when  knocked  down,  weigh- 
ing 70  pounds  to  the  cubic  foot,  arid  to  the  fact  that  under  "  Perish- 
able protective  tariff  No.  1 "  the  carriers  return  temporary  false 
flooring,  racking,  lining,  block-strapping  or  bracing,  dunnage,  or 
supports  for  loading  and  stowing,  also  stoves,  at  one-half  the  fourth- 
class  rates  in  all  territories. 

It  is  claimed  for  complainant's  container  that  it  would  reduce  loss 
and  damage  claims  resulting  from  breakage  and  theft,  and  that  it 
would  also  facilitate  the  economical  loading  of  cars.  These  claims 
were  considered  in  the  original  report.  But  these  advantages,  so  far 
as  they  may  exist,  would  accrue  to  the  carrier  rather  thaii  to  the 
shipper,  and  this  is  also  true  of  the  revenue  gained  from  the  return 
movement.  The  container  may  be  used  repeatedly,  and  certain  other 
advantages  to  the  shipper  are  claimed,  but  apparently  they  are  in- 
sufficient to  offset  the  added  expense  under  existing  freight  tariffs 
from  the  heavier  weight  as  compared  with  the  ordinary  wooden  box 
or  fiber  package.  Complainant  is,  therefore,  unable  to  bring  its  con- 
tainer into  extensive  use  unless  it  can  secure  concessions  in  tariflf 
charges  from  the  carriers.  It  contends  that  the  concessions  which  it 
asks  are  justified  by  the  benefits  which  would  flow  to  the  carriers  from 
the  use  of  the  container. 

We  have  had  occasion  to  comment  in  other  proceedings  upon  the 
waste  brought  about  by  loss  and  damage  in  transit,  and  the  serious- 
ness of  this  problem  is  increasing  rather  than  diminishing.  Any- 
thing that  can  be  done  to  reduce  such  loss  and  damage  is  manifestly 
in  the  interest  of  carriers  and  public  alike.  Concessions  in  freight 
charges  based  upon  the  manner  in  which  goods  are  packed  or  the 
containers  which  are  used  are  not  unlawful,  provided  they  are  rea- 
sonably related  to  the  advantages  accruing  to  the  carriers  from  the 
improved  packing  or  loading.  In  the  present  instance,  however,  the 
evidence  offered  to  show  the  character  and  extent  of  the  advantages 
which  the  carriers  would  derive  from  the  use  of  complainant's  con- 
tainer is  largely  speculative.  This  is  necessarily  so,  since  there  has 
been  little  actual  experience  upon  which  to  predicate  more  definite 
information,  but  it  results  in  a  record  which  offers  no  adequate 
foundation  for  the  action  upon  our  part  which  complainant  seeks. 
Defendants  do  not  concede  that  the  benefits  claimed  would  be  real- 
ized in  practice.  It  appears,  also,  that  such  reduction  of  loss  and 
damage  as  might  result  from  the  use  of  the  container  would  differ 
widely  in  the  case  of  various  commodities.  Under  the  circimfistances 
we  are  not  justified  in  requiring  the  carriers  to  grant  the  concessions 
which  are  sought,  or  in  undertaking  to  prescribe  modified  concessions. 

In  the  original  report  we  called  attention  to  ratings  in  the  classi- 
fications which  applied  to  certain  commodities  "in  wooden  boxes 

57 1.  C.  C. 


310  INTERSTATE   COMMERCE  COMMISSION  REPORTS. 

only,''  thus  excluding  the  use  of  complainant's  container,  and  we 
there  suggested  that  provision  be  made  for  the  transportation  of 
such  commodities  in  complainant's  container  as  are  permitted  to  be 
transported  in  wooden  boxes.  This  has  apparently  been  done  save 
as  to  millinery,  which  may  still  be  transported  "in  wooden  boxes 
only."  However,  there  are  certain  limitations  as  to  the  use  of  iron 
or  steel  containers  with  respect  to  the  shipment  of  butter,  cheese, 
eggs,  and  citrus  fruits.  Under  the  consolidated  freight  classifica- 
tion, wherever  boxes  are  specified  in  the  commodity  descriptions  they 
must  be  made  of  iron  or  steel  or  of  wood,  or  of  fiberboard  or  similar 
material,  subject  to  certain  specifications.  The  consolidated  classi- 
fication therefore  permits  the  general  use  of  all  iron  or  steel  con- 
tainers, including  complainant's. 

The  defendants  assert  that  they  have  substantially  complied  with 
our  suggestions  in  the  former  decision;  that  the  limitations  as  to 
the  shipment  of  butter,  cheese,  eggs,  and  citrus  fruits  do  not  dis- 
criminate against  complainant's  container,  but  prevent  the  use  ot 
all  iron  or  steel  containers;  and  that  such  limitations  are  necessary 
for  obvious  reasons  peculiarly  applicable  to  the  transportation  of 
these  commodities.  The  classification  does  not  prohibit  the  use  of 
an  iron  or  steel  container,  but  it  is  clear  from  the  packing  specifica- 
tions that  only  wooden  containers  are  contemplated.  However,  this 
record  does  not  warrant  our  ordering  defendants  to  permit  the 
general  use  of  iron  or  steel  containers  for  shipping  these  perishable 
commodities.  Complainant's  container  is  now  accorded  the  same 
treatment  as  all  other  iron  or  steel  containers.  The  restrictions  that 
formerly  applied  to  shipment  in  "wooden  boxes  only"  have  been 
removed  except  as  to  millinery.  This  exception  should  be  removed 
immediately. 

Upon  the  facts  of  record,  we  affirm  the  filndings  in  the  original 

report  and  dismiss  the  complaint. 
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No.  10478.* 
LAKEWOOD  ENGINEERING  COMPANY 

V. 

DIRECTOR  GENERAL  AND  NEW  YORK  CENTRAL 

RAILROAD  COMPANY. 


Bubmiited  February  4,  1920.    Decided  March  SO,  1920. 


Carload  rates  on  portable  railway  track,  in  sections,  from  Cleveland,  Oh!f>,  to 
New  York,  N.  Y.,  including  Greenville  Piers,  N.  J.,  and  to  Baltimore,  Md., 
for  export,  found  unreasonable  to  the  extent  tliat  they  exceeded  rates  con- 
temporaneously applicable  on  fishplates,  switches,  turntables,  and  cross- 
overs, in  carloads. 

Cliford  Thome^  Ralph  Merriam^  and  Mark  A.  Copeland  for  com- 
plainant. 

S.  H.  West^  D.  P,  Connelly  Morrison  Waite^  and  /.  27.  Grant  for 
defendants. 

Report  op  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollby. 

Daniels,  Commissioner: 

Complainant  operates  a  plant  at  Cleveland,  Ohio,  for  the  manu- 
facture of  portable  military  railway  tracks  and  contractor's  and 
industrial-railway  equipment.  During  the  war  it  furnished  approxi- 
mately 95  per  cent  of  the  track  for  military  railways  used  by  the 
French  government  and  about  50  per  cent  of  the  track  for  those  used 
by  the  United  States.  The  contract  with  the  French  government 
specified  delivery  of  the  equipment  to  its  representative  at  New  York, 
N.  Y.,  for  export.  When,  complainant's  shipments  of  riveted  rails 
and  ties  began  to  move,  complainant  is  said  to  have  relied  upon  the 
opinion  of  the  then  head  of  the  joint  inspection  bureau  at  Cleveland 
to  the  effect  that  the  connected  ties  and  rails,  in  carloads,  properly 
took  the  rates  applicable  on  new  rails  and  ties.  A  commodity  rate 
of  $2.24  per  ton  of  2,240  pounds,  equivalent  to  10  cents  per  100 
pounds,  was  then  in  effect  on  new  iron  and  steel  rails  and  crossties, 

*Thi8  report  alco  embraces  No.  10693,  Same  v.  Director  General,  Baltimore  &  Ohio 
Bailroad  Company  et  al. ;  No.  10698  (Sub-No.  1).  Same  v.  Director  General.  New  Yoric. 
Chicago  &  St.  Lonit  Railroad  Company  et  al. ;  No.  10693  (Snh-No.  2),  Same  v.  Director 
General,  New  York,  Chicago  k  St  Loals  Railroad  Company  et  al. :  No.  10693  (Sub-No.  3), 
Same  v.  Director  General  and  Baltimore  k  Ohio  Railroad  Company ;  No.  10693  (Sub-No. 
4),  Same.v.  Director  General.  New  York  Central  Railroad  Company  et  al. ;  No.  10693 
(Sub-No.  5),  Same  v.  Director  (General,  Pennsylyania  Company  et  al. ;  and  No.  10693 
(Suh-No.  6).  Same  v.  Director  General,  Penniylyania  Company  et  aL 
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in  carloads.  Complainant  loaded  its  steel  rails  and  ties,  riveted 
together,  without  including  other  accessories  of  portable  railways, 
which  were  loaded  on  separate  cars,  and  are  not  involved  in  this  pro- 
ceeding. Over  70  carloads  of  steel  rails  and  ties  so  loaded  were 
shipped  between  the  points  involved  during  the  year  1915  and  charges 
were  collected  thereon  at  the  $2.24  rate. 

In  1916  under  a  second  contract  with  the  French  government  many 
shipments  of  connected  rails  and  ties  were  made  to  New  York  for 
export,  and  defendants  accepted  numerous  carloads  at  the  10-cent 
rate.  Thereafter  a  controversy  arose  as  to  the  legality  of  such  appli- 
cation, defendants  challenging  the  applicability  of  the  rate  inasmuch 
as,  when  shipped,  the  rails  and  ties  were  riveted  together  into  small 
sections.  Thereafter  defendants  refused  to  accept  further  shipments 
at  the  commodity  rate  applicable  on  new  iron  and  steel  rails  and 
crossties  and  insisted  upon  the  application  of  their  published  fifth- 
class  rate  on  portable  railway  tracks,  set  up,  in  sections,  which  was 
22.4  cents  per  100  pounds,  until  July  16, 1917,  at  which  time  it  was 
increased  to  25.5  cents ;  and  again  on  June  25, 1918,  to  32  cents.  Some 
of  the  shipments  involved  in  No.  10693  and  subcomplaints  moved  for 
export  through  Greenville  Piers,  N.  J.,  a  Isew  York  rate  point,  and 
others  to  Baltimore,  Md.,  for  export,  the  latter  being  charged  a  fifth- 
class  rate  of  22.5  cents.  All  rates  are  hereinafter  stated  in  cents 
per  100  pounds. 

By  complaints  filed  February  27, 1919,  and  later  dates,  it  is  alleged 
that  the  rates  collected  were  illegal,  unreasonable,  and  unduly  preju- 
di(?ial  to  the  extent  that  they  exceeded  those  contemporaneously 
applicable  on  new  iron  or  steel  rails  and  iron  or  steel  crossties  from 
and  to  the  points  involved.  Separation  is  sought  on  all  shipments 
made  on  which  the  class  rates  were  applied.  We  are  asked  to  de- 
termine the  rates  legally  applicable  on  the  shipments,  and  to  pre- 
scribe reasonable  and  nonprejudicial  rates  for  the  future.  The  re- 
spective periods  covered  by  the  eight  complaints,  the  rates  assessed 
on  the  shipments,  and  the  rates  constituting  the  basis  claimed  for 
purposes  of  reparation  are  set  out  in  the  appendix,  hereto  attached. 
It  is  impossible  to  determine  whether  the  charges  on  all  of  the  ship- 
ments were  collected  within  the  statutory  period.  Our  discussion 
and  findings  relate  only  to  the  shipments  as  to  which  complaints 
were  seasonably  filed. 

The  rails  used  for  portable  track  are  first  sawed  to  exact  length 
and  the  necessary  rivet  holes  punched,  after  which  two  pieces  of  rail 
with  the  connecting  crossties  are  placed  in  position  upon  moving 
trucks  and  carried  through  riveting  machines  where  rivets  are  in- 
serted and  clinched,  thus  completing  the  track  section  as  shipped  by 
complainant. 
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Complete  portable  railway  tracks  also  include  switches  of  various 
sizes  and  design,  turntables,  crossovers,  fishplates,  and  bolts,  and 
frequently  frogs  and  switch  points  instead  of  complete  set-up 
switches.  The  sections  of  track  involved  in  this  proceeding  were 
shipped  ill  straight  carloads  without  the  inclusion  of  any  of  the 
other  articles  referred  to.  These  other  articles  were  shipped  sep- 
arately and  on  separate  bills  of  lading. 

Complainant  contends  that  the  term  "  portable  track,"  as  used  in 
the  trade,  contemplates  not  only  the  rails  and  ties,  but  also  the  vari- 
ous equipment  parts  necessary  to  render  the  track  complete,  and 
that  the  shipments,  as  made,  were  exclusively  rails  and  ties,  entitled 
to  the  commodity  rate,  regardless  of  the  fact  that  they  were  riveted 
together  into  sections  of  track.  Considerable  evidence  was  submit- 
ted, including  copies  of  contracts,  letters,  extracts  from  catalogues, 
and  testimony  of  witnesses  familiar  with  the  trade  to  show  that  rails 
and  ties  alone  do  not  constitute  portable  railway  track  within  the 
commonly  accepted  meaning  of  the  term. 

The  commodity  tariff  item  relied  on  by  complainant  is  as  follows : 

NEW  IRON  AND  STEEL  RAILS  AND  IRON  AND  STEEL  RAILROAD 

CROSS  TIES,  for  export  only.  In  carloads. 

Complainant  insists  Uiat  inasmuch  as  rails  and  ties  are  associated 
in  the  above  item  the  commodity  rate  should  apply  notwithstanding 
that  complainant's  shipments  consisted  of  the  two  parts  riveted  to- 
gether into  sections.  The  use  of  the  conjunctive  is  accentuated  as 
indicating  a  definite  application  of  the  provision  to  rails  and  ties, 
and  not  strictly  confined  to  rails  or  ties,  or  a  mixture  of  both,  not 
fastened;  moreover,  it  is  argued  that  the  item  is  not  so  phrased  as 
to  exclude  the  fastening  of  the  rails  and  ties  together. 

Conceding  for  the  sake  of  argument  that  the  rails  and  ties,  fas- 
tened together,  may  be  denominated  portable  railway  track,  in  sec- 
tions, complainant  insists  that  the  article  is  none  the  less  one  con- 
sisting of  rails  and  ties,  and  that  in  spite  of  the  classification  provi- 
sion the  commodity  rate  was  therefore  applicable  under  rule  7  of 
the  Commission's  Tariff  Circular  No.  18-A,  which  reads  as  follows: 

In  every  instance  where  a  commodity  rate  is  named  in  a  tariff  upon  a  com- 
modity and  between  specified  points  such  commodity  rate  is  the  lawful  rate  and 
the  only  rate  that  can  be  used  with  relation  to  that  traffic  between  those  points, 
♦  ♦  ♦.  The  naming  of  a  commodity  rate  on  any  article  or  character  of  traffic 
takes  such  article  or  traffic  entirely  out  of  the  classification  and  out  of  the  class 
rates  between  the  points  to  which  such  commodity  rate  applies. 

Prior  to  the  filing  of  these  complaints  it  appears  that  the  New 
York  Central  Railroad  Company  brought  certain  actions  in  the 
United  States  district  court  for  the  northern  district  of  Ohio,  to 
recover  alleged  undercharges  on  certain  of  the  shipments  which 
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moved  to  New  York  under  the  commodity  rates.  The  question 
before  the  court  was  whether  complainant's  shipments  were  portable 
railway  tracks,  subject  to  the  fifth-class  rate,  or  new  iron  or  steel 
rails  and  crossties,  entitled  to  the  commodity  rate.  Judgment  was 
rendered  against  defendant,  complainant  here  before  us,  and  upon 
appeal  the  circuit  court  of  appeals  for  the  sixth  circuit  sustained  the 
judgment  of  the  lower  court.  A  proceeding  in  error  in  those  judg- 
ments is  now  pending  in  the  Supreme  Court  of  the  United  States. 

In  the  decision  by  the  circuit  court  of  appeals,  Lakewood  Engineer- 
ing Co.  V.  New  York  Cent,  R.  Co,^  259  Fed.,  61,  it  is  said: 

It  is  next  said  that  the  shipper  always  has  the  choice  whether  to  ship  an 
article  set  up  or  knocked  down,  and  that  named  articles  do  not  necessarily  lose 
their  identity  because  they  have  been  fastened  together.  This  is  true  enou^ 
in  many  cases;  the  trouble  here  is  that,  by  being  fastened  together  to  the 
extent  and  in  the  manner  employed,  they  at  once  pass  over  into  a  more  appro- 
priate classification  that  is  waiting  to  receive  them.  These  rails  and  ties  ceased 
to  be  merely  rails  and  ties;  they  were  the  raw  materials  which  had  been 
fabricated  into  something  else. 

The  freight  involved  in  the  court  litigation  is  similar  to  that  here 
in  issue.  Moreover  the  parties  are  the  same.  Defendants  therefore 
argue  that  the  court  adjudications  of  the  tariff  application  are  bind- 
ing upon  both  parties  to  that  litigation  before  any  tribunal  in  pro- 
ceedings involving  the  same  question,  and  that  complainant  is 
estopped  from  claiming  before  this  Commission  that  the  commodity 
rate  was  or  is  legally  applicable.  In  view  of  our  conclusions  we 
are  not  called  upon  to  determine  that  question. 

Defendants  acknowledge  that  if  the  rails  and  ties  had  not  been 
fastened  together  the  commodity  rate  would  properly  have  applied, 
but  contend  here,  as  in  the  court  cases,  that  the  joining  of  the  two 
excluded  them  from  that  item.  Tliis  contention,  we  think,  is  sound. 
A  tariff  provision  of  "  barrel  staves,  hoops,  and  heading "  would 
certainly  not  apply  on  barrels.  And  while  this  comparison  may  in- 
volve an  element  of  disproportionate  bulk  to  weight,  the  circuit 
court's  observations  are  in  point  that  "  for  purposes  of  definition  and 
classification,  a  steam  engine  does  not  cease  to  be  such  because  the 
governor  is  omitted,  nor  would  shoes  be  anything  but  shoes,  if 
shipped  without  buttons  or  laces."  Fishplates  and  bolts  may  have 
been  essential  parts  of  a  section  of  portable  railway  track  under  the 
terms  of  complainant's  contracts  with  the  French  government  and 
indispensable  to  a  section  ready  for  immediate  use,  yet  they  are  but 
accessories  or  appurtenances  to  the  substantial  framework  of  the 
thing  itself.  The  absence  of  fishplates  and  bolts  from  the  rails  and 
ties,  riveted  together,  does  not  alter  the  fundamental  character  of 
the  latter  from  a  transportation  or  tariff  standpoint.  Charges  so 
assessed  were  therefore  based  on  the  legal  classification  ratings  and 
tariff  rates. 
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There  remains  for  consideration  the  reasonableness  of  the  rates 
assessed  on  the  sections  of  portable  railway  track,  as  loaded  and 
shipped  by  complainant.  Complainant  urges  that  any  rate  on  its 
commodity  in  excess  of  the  rate  contemporaneously  in  effect  on 
rails  and  ties,  not  fastened  together,  was  and  is  unreasonable  and 
unduly  prejudicial ;  that  the  conditions  of  transportation  are  similar; 
that  there  is  no  such  difference  in  value  as  to  justify  any  considerable 
difference  in  rates;  and  that  its  material  as  slightly  fabricated  should 
have  been  and  should  be  accorded  virtually  the  same  rates  as  the 
articles  from  which  made,  especially  as  complainant's  shipments 
exceeded  the  minimum  weight  on  rails  and  ties. 

The  minimum  weight  on  rails  and  ties  was  20  gross  tons,  or  44,800 
pounds;  on  portable  railway  track  sections,  36,000  pounds,  though 
practically  every  carload  shipped  by  complainant  exceeded  44,800 
pounds.  The  usual  or  typical  load  consisted  of  16  sections  making 
a  total  weight  of  46,374  pounds,  and  the  average  of  all  shipments  in- 
volved was  46,509  pounds.  Complainant  insists  that  the  transpor- 
tation of  portable  track,  in  sections,  is  accompanied  by  no  risk  of 
damage  and  requires  no  expedited  movement  or  special  equipment, 
such  as  steel  cars  or  steel  underframe  cars.  The  shipments  here  in- 
volved were  loaded  in  ordinary  gondola  cars  or  on  flat  cars.  It  is 
stated  that  the  loss  iind  damage  claims  are  negligible  in  proportion 
to  the  revenue  received  by  defendants. 

That  the  fifth-class  rates  are  excessive  as  applied  to  portable  rail- 
way track,  in  sections,  is  argued  from  the  fact  that  such  rates  gen- 
erally apply  on  articles  of  much  greater  complexity  and  value  and 
of  less  loading  density.  Complainant's  commodity  is  likened  to  saw- 
mill track  used  largely  in  many  of  the  western  states  and  on  which 
the  same  rate  applies  as  is  published  on  steel  rails  and  crossties. 

As  previously  stated,  the  fishplates  and  bolts  were  shipped  in  ' 
separate  cars  and  separately  billed;  likewise  the  switches,  turntables, 
crossovers,  etc.  On  the  various  individual  parts,  other  than  the  rail 
sections,  commodity  rates  on  certain  iron  and  steel  articles  were  ap- 
plied .which  rates  will  hereinafter  be  termed  the  rates  on  "  iron  and 
steel  articles."  The  rates  on  iron  and  steel  articles  were  higher  than 
the  rates  on  rails  and  ties  but  substantially  lower  than  the  fifth-class 
rates. 

Turntables  are  about  three  times  more  valuable  than  the  rail 
sections,  the  cost  of  labor  thereon  being  practically  50  per  cent  of 
the  value  of  the  material,  whereas  the  labor  cost  on  the  rail  sections 
is  not  over  6  per  cent  of  the  value  of  the  material.  Switches  are 
more  than  100  per  cent  greater  in  value  than  the  rail  sections. 
Complainant  refers  to  other  fabricated  articles  which  are  accorded 
the  same  rates  as  the  unfabricated  iron  or  steel  product  of  which 
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they  are  made,  such  as  wire  fencing,  bridge  iron,  girders,  electric 
light  poles,  arms  and  braces,  car  trucks,  and  car  wheels  on  axles. 

Defendants  assert  that  the  rate  on  steel  rails  and  ties,  shipped 
separately,  was  and  is  exceedingly  low,  and  an  unremimerative  rate 
if  applied  to  portable  railway  track  sections;  that  rails  and  ties  load 
compactly  and  heavily,   readily  reaching  10   per  cent  above   the 
marked  capacity  of  the  car  used ;  whereas  the  portable  track  sections 
load  comparatively  light,  averaging  46,509  pounds.    Rail  shipments 
from  Bessemer,  Pa.,  were  shown  to  have  averaged  96,029  pounds 
per  car  during  the  year  1917;  104,406  pounds  per  car  during  1918; 
and  about  109,144  pounds  per  car  during  the  first  four  months  of 
1919.    The  complainant  in  this  case  made  some  shipments  consisting 
only  of  steel  ties  from  Cleveland  to  New  York  that  weighed  from 
81,875  pounds  to  90,972  poimds. 

Defendants  urge  that  reparation  on  these  sections  of  portable 
track  shipped  by  complainants  should  not  be  awarded  on  a  basis  of 
less  than  fifth  class,  because  as  the  outcome  of  Pollak  Steel  Co.  v. 
B,  (&  O.  R.  R.  Co,^  49  I.  C.  C,  238,  hereinafter  referred  to  as  the 
Pollak  Cdse^  full  fifth-class  rates  became  applicable  on  the  iron  and 
steel  articles  shipped  by  complainant  at  lower  commodity  rates. 
Defendants  urge  also  that  complainant's  competitors  paid  fifth-class 
rates  on  portable  track  sections,  and  that  an  award  of  reparation  to 
complainant  on  a  lower  basis  would  be  unfair  to  its  competitors  who 
shipped  the  track  sections  on  full  fifth-class  rates,  and  who  can  not 
by  reason  of  the  limitation  of  the  statute  obtain  reparation. 

It  must  be  observed,  first,  that  the  Pollak  Case  was  decided  March 

22,  1918,  after  all  the  shipments  here  in  issue  had  moved;  second, 

that  the  Pollak  Case  involved  merely  a  question  of  relationship,  and 

the  order  therein  required  only  the  removal  of  the  undue  prejudice 

found.    This  could  have  been  effected  by  a  reduction  in  rates  on 

iron  and  steel  articles  from  Chicago,  111.,  Cincinnati,  Ohio,  and  other 

complaining  points  as  well  as  by  raising  the  rates  from  the  preferred 

points,  Pittsburgh,  Pa.,  and  Cleveland,  to  the  full  fifth-class  basis. 

Moreover,  it  should  be  observed  that  between  the  period  in  1917 

when  the  complainant's  shipments  moved  and  the  raising  of  the  rates 

on  miscellaneous  iron  and  steel  articles  to  full  fifth-class  rates  in 

1918,  in  virtue  of  General  Order  No.  28  of  the  Director  General  and 

our  decision  in  the  Pollak  Case^  various  conditions  affecting  the  cost 

of  transportation,  had  notably  changed.   We  are  therefore  of  opinion 

that  subsequent  increases  in  the  rates  on  miscellaneous  iron  and  steel 

articles  should  not  deter  us  from  condenming  an  adjustment  which 

imposed  a  lower  rate  on  miscellaneous  iron  and  steel  articles,  many 

of  them  more  valuable  than  these  sections  of  portable  track,  while 

contemporaneously  charging  the  portable  track  sections  with  full 

fifth-class  rates. 
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From  Cleveland  to  New  York  over  the  Baltimore  &  Ohio  is  699 
miles;  over  the  Pemisylvania  Railroad,  579  miles.  To  Baltimore 
the  distance  is  512  miles  over  the  Baltimore  &  Ohio  and  467  miles 
over  the  Pennsylvania.  The  rates  in  effect  on  iron  and  steel  rails  to 
New  York  during  the  period  of  movement  and  their  earnings  are 
shown  below : 


Route. 


Distance. 


Baltimore  &  Ohio 
Penosylvania 


MiU». 
609 
679 


Rate  per 

gross  ton 

Feb.  2, 

1917,  to 

Feb.  23, 

1917. 


12.24 
2.24 


Earnings 
pw  ton- 
mile. 


Jfitts. 


32 
3.8 


Rate  per 

gross  ton 

Feb.  24, 

1917, to 

Nov.  8, 

1917. 


13.16 
3.16 


Earnings 
per  ton- 
mile. 


MUU. 


4.6 
6.6 


To  Baltimore  the  rate  of  12.8  cents  per  100  pounds  or  $2.86  per 
gross  ton  yielded  5.6  mills  per  ton-mile  for  512  miles,  and  6.1  mills 
for  467  miles. 

With  respect  to  complainant's  contention  that  the  rates  attacked 
should  not  exceed  the  rates  on  rails  and  ties  of  10  cents  and  14.1 
cents,  defendants  assert  that  those  rates  apply  from  Cleveland  only 
by  virtue  of  its  location  intermediate  to  Lorain,  Ohio,  from  which 
point  the  rates  were  specially  published.  Defendants'  tariffs  provide 
that  rates  from  points  named  therein  shall  not  be  exceeded  at  inter- 
mediate points  not  named.  Cleveland  is  not  named  and  where  inter- 
mediate from  Lorain  to  New  York  or  Baltimore  the  Lorain  rate  ap- 
plies. However,  over  some  of  defendants'  lines  Cleveland  is  not  in- 
termediate and  would  not  in  those  instances  be  accorded  commodity 
rates  on  rails  and  ties  even  if  it  were  determined  that  rates  on  port- 
able track,  in  sections,  should  not  exceed  the  contemporaneous  rates 
on  rails  and  ties,  as  class  rates  are  published  on  those  articles  from 
Cleveland. 

Defendants  insist  that  the  fifth-class  rates,  as  charged,  are  rea- 
sonable, as  well  as  the  fifth-class  rating.  In  the  New  York-Chicago 
percentage  scheme  Cleveland  is  in  what  is  known  as  the  71  per  cent 
group,  and  class  rates  from  Cleveland  to  New  York  are  constructed 
on  that  basis.  Complainant  does  not  contend  that  the  fifth-class 
rates  or  rating  are  improper  for  application  on  portable  railway 
track  in  general,  as  that  is  a  broad  term  and  covers  various  articles 
other  than  rail  sections.  Its  real  grievance  results  from  the  appli- 
cation of  fifth-class  rates  on  rail  sections,  in  carloads. 

From  February  1,  1917,  to  February  24,  1917,  the  export  com- 
modity rate  on  iron  and  steel  articles  which  was  charged  on  com- 
plainant's switches,  turntables,  fishplates,  etc.,  to  New  York  and 
Greenville  Piers  was  14  cents.    On  the  latter  date  it  was  canceled, 
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along  with  other  export  rates,  following  the  Commission's  decision 
in  Eastern  Export  Iron  and  Steel  Case^  43  I.  C.  C,  5,  and  domestic 
rates  on  iron  and  steel  articles  thereafter  applied.    From  February 
24,  1917,  to  August  20,  1917,  the  domestic  rate  on  iron   and  steel 
articles  was  19.9  cents,  and  on  the  latter  date  it  was  increased  to  22.5 
cents  under  authority  of  The  Fifteen  Per  Cent  Ca^e^  45  I.  C.  C,  303. 
Effective  June  25,  1918,  the  rate  was  increased  to  28  cents  under 
General  Order  No.  28,  and  as  a  result  of  our  decision  in  the  PoUak 
Case^  commodity  rates  on  iron  and  steel  articles  were  canceled  and 
fifth-class  rates  established  from  Cleveland  to  New  York  and  Green- 
ville Piers  on  the  basis  of  71  per  cent  of  the  New  York-Chicago  rate, 
which  at  present  is  32  cents.     Shipments  to  Baltimore  were  made 
between  July  16,  1917,  and  November  1,  1917.     On  iron   and  steel 
articles  from  Cleveland  to  Baltimore  for  export  a  rate  of  18.4  cents 
was  in  effect  until  August  20, 1917,  when  it  was  increased  to  21  cents. 
On  June  25,  1918,  under  authority  of  General  Order  No.  28  it  was 
further  increased  to  26.5  cents,  and  on  November  1,  1918,  the  com- 
modity rate  on  iron  and  steel  articles  was  canceled  and  class  rates 
have  thereafter  applied.    The  present  fifth-class  rate  from  Cleveland 
to  Baltimore  is  29  cents. 

The  lists  of  special  iron  and  steel  articles  published  at  the  time  the 
shipments  moved  embraced  many  commodities  somewhat  similar  in 
general  character  to  portable  track  sections,  among  them  being  angle 
iron,  beams,  bridge  material,  castings,  columns,  wire  fencing,  girders, 
steel  piling,  electric  light  or  railway  poles,  roofing,  roof  trusses, 
shafting,  and  car  underframes. 

The  extraordinary  conditions  which  gave  rise  to  the  exportation 
of  the  numerous  shipments  of  portable  track  no  longer  exist.  Ship- 
ments of  portable  track  under  normal  conditions  include  track 
sections,  fishplates  and  bolts,  switches,  and  other  appurtenances. 
The  prevailing  fifth-class  basis  is  not  shown  to  be  improper  on  such 
shipments  or  on  track  sections  without  accessorial  parts,  nor  is  there 
warrant  on  this  record  for  the  establishment  of  export  rates  for  the 
future. 

We  find  that  the  present  carload  rates  on  portable  railway  tracks, 
in  sections,  with  or  without  accessorial  parts,  are  not  unreasonable; 
but  that  the  rates  charged  on  complainant's  carload  shipments  of 
portable  track,  set  up  in  sections,  consisting  only  of  rails  and  tics 
riveted  together,  were  unreasonable  to  the  extent  that  they  exceeded 
the  rates  contemporaneously  in  effect  from  and  to  the  points  involved 
on  fishplates,  switches,  turntables,  or  crossovers,  in  carloads,  to  wit, 
from  Cleveland  to  New  York  and  Greenville  Piers,  February  2, 1917, 
to  February  23,  1917,  inclusive,  14  cents;  February  24,  1917,  to 
August  19, 1917,  inclusive,  19.9  cents ;  August  20,  1917,  to  November 
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8,  1917,  inclusive,  22.5  cents;  from  Cleveland  to  Baltimore,  July  16, 
1917,  to  August  19,  1917,  inclusive,  18.4  cents;  August  20,  1917,  to 
November  1,  1917,  inclusive,  21  cents. 

We  further  find  that  complainant  made  the  shipments  as  described 
and  paid  and  bore  the  charges  thereon  and  that  it  has  been  damaged 
to  the  extent  that  the  charges  paid  exceeded  those  which  would  have 
accrued  at  the  rates  herein  found  reasonable,  and  that  it  is  entitled 
to  reparation,  with  interest,  on  shipments  not  barred  by  the  statute 
of  limitations.  The  exact  amount  of  reparation  due  can  not  be  de- 
termined upon  this  record,  and  complainant  should  prepare  a  state- 
ment showing  the  details  of  the  shipments  in  accordance  with  rule  V 
of  the  Rules  of  Practice  and  submit  it  to  the  defendants  for  verifica- 
tion. Upon  receipt  of  a  statement  so  prepared  and  verified  we  will 
consider  the  entry  of  an  order  awarding  reparation. 

APPENDIX. 

The  foUowIng  rates  refer  to  shipments  from  Cleveland,  Ohio,  to  New  York, 
N.  Y.,  except  as  otherwise  noted. 


Com- 
plaint 
No.- 

Period  of  shipments. 

Rates  char^oi. 

Rates  sou-tht. 

1 
In  effect.              Amount. 

In  cffoct. 

Amount. 

10478* 

10e93« 

10«93«— 
Subl. 

10693*— 
Sub  2. 

10693*— 
Sub  3. 

10693'— 
Sub  4. 

10693*— 

Sub  5. 
10693»— 
Sub  6. 

« 

Fob.  2, 1917,  to  Nov.  8, 
1917. 

Mav  1,1917,  to  June  13, 
1917. 

Arr.  14, 1917,  to  Nov.  6,  • 
1917. 

Sept.  14, 1917,  to  Sept. 

15,  1917. 
Aug.  7, 1917  to  Nov.  1, 

1917. 

Julv  16, 1917,  to  Sept. 
21,  1917. 

Sept.  6,  1917,  to  Sept. 

26,  1917. 
July  21,  1917,  to  Aug. 

27, 1917. 

Feb.  2, 1917,  to  July  15, 

1917. 
fulv  16, 1917,  to  Nov.  8, 

1917. 
Mav  1,1917,  to  Junnl3, 

1917. 
fVpr.  14,  1917,  to  July 

15,  1917. 
JuJv  16, 1917,  to  Nov.  6, 

1917. 
Sept.  14, 1917,  to  Sept. 

15, 1917. 
Aua:.7,1917,toNov.l, 

1917. 
f  July  16, 1917,  to  Sept. 

21, 1917. 
July  16,  1917.  to  Sept. 

21, 1917. 
Sept.  6,  1917,  to  Sept. 

26, 1917. 
Ju  y  21,  1917.  to  Au?. 

27,  1917. 

Cenls. 
22.4 

22.5 

22.4 

22.4 

25.5 

25.5 

•22.5 

•255 

•22.5 

255 

•22.5 

Feb.  2, 1917,  to  Feb.  23, 

1917. 
Feb.  24, 1917,  to  Nov.  8, 

1917. 
May  1,1917,  to  June  13, 

1917. 

Apr.  14, 1917,  to  Nov. 
6,1917. 

Sept.  14,  1917,  to  Sept. 

15,  1917. 
Auk.  7, 1917,  to  Nov.  1, 

1917. 
July  16, 1917,  to  Sept. 

21, 1917. 
July  16, 1917,  to  Sept. 

21   1917. 
Sep{.  6,  1917,  to  Sept. 

26, 1917. 
Julv  21,  1917,  to  Aug. 

27,  1917. 

Cent*. 
10.0 

14.1 

14.1 

14.1 

14.1 
•128 
•14.1 
•12.8 

14.1 
•12.8 

»  Route:  New  York  Central  Railroad. 

•  Route:  Baltimore  &  Ohio  Railroad  and  Lehigh  Valley  Railroad. 

»  Route:  New  York,  Chicago  &  St.  Louis  Railroad  and  Ix?hi?h  Valley  Railroad. 

<  Route:  New  York,  Chica^  &  St.  Louis  Railroad  and  Delaware,  Lackawanna  &  Western  Railroad. 

»  Route:  Baltimore  &  Ohio  Railroad. 

•  Rate  from  Cleveland,  Ohio,  to  Baltimore,  Md. 

'  Route:  New  York  Central  Raih-oad  and  Pennsylvania  Railroad. 

•  New  York  rate  applies  to  Qreenvllle  Piers. 

•  Route:  Pennsylvania  Company,  Pennsylvania  Railroad,  Lehigh  Valley  Railway,  and  Pennsylvania 
Railroad,  Western  Lines. 

w  Route:  Pennsylvania-Company,  Pennsylvania  Railroad,  and  Pennsylvania  Railroad,  Western  Linos. 
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No.  10801. 

ILLINOIS  BRICK  COMPANY 

V. 

DIRECTOR  GENERAL,  ILLINOIS  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Submitted  February  26,  1920.    Decided  April  1,  1920. 


Rates  on  common  brick,  In  carloads,  from  points  In  the  Chicago,  IlL,  switch- 
ing district,  and  from  Shermervllle,  III.,  to  grouped  points  in  eastern  Iowa 
on  the  lines  of  the  Illinois  Central  Railroad  and  the  Chicago,  Milwaukee 
&  St  Paul  Railway,  not  shown  to  have  been  or  to  be  unreasonable,  un- 
justly discriminatory,  or  unduly  prejudicial ;  but  In  certain  Instances  fonnd 
to  violate  the  long-and-short-haul  provision  of  section  4  of  the  interstate 
commerce  act.    Complaint  dismissed. 

Edward  O,  FeUenthal  for  complainant. 
J.  N.  Davis  for  defendants. 

Report  or  THi^  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Complainant  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  common  brick  at  points  in  the  Chicago,  111.,  switching  dis- 
trict, and  at  Shermerville,  111.,  a  local  point  on  the  Chicago,  Mil-  t 
waukee  &  St.  Paul  Railway  20  miles  north  of  Chicago.  By  com-  I 
plaint  filed  July  28,  1919,  the  commodity  rates  in  effect  since  Feb- 
ruary 1,  1917,  on  common  brick,  in  carloads,  from  Chicago  and 
Shermerville  to  certain  grouped  points  in  eastern  Iowa  on  the  lines 
of  defendants,  Illinois  Central  Railroad  and  Chicago,  Milwaukee  & 
St.  Paul  Railway,  the  latter  hereinafter  termed  the  Milwaukee,  are 
assailed  as  unjust  and  unreasonable,  unjustly  discriminatory,  unduly 
prejudicial,  and  in  certain  instances  in  violation  of  the  long-and- 
short-haul  clause  of  section  4  of  the  act  to  regulate  commerce.  The 
prayer  is  for  reasonable  rates  for  the  future  and  reparation  on  cer- 
tain shipments  from  Dolton,  111.,  a  point  within  the  Chicago  switch- 
ing district,  and  from  Shermerville,  which  moved  between  Feb- 
ruary 10  and  August  15,  1917,  inclusive,  to  specified  points  within 
the  Iowa  groups.  Informal  complaints  covering  these  shipments 
were  seasonably  filed.  Rates  are  stated  herein  in  cents  per  100 
pounds,  and  where  not  otherwise  noted  are  those  which  were  in 

effect  prior  to  June  25,  1918,  on  which  date  the  Director  General  of 
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Railroads  by  General  Order  No.  28  made  effective  a  flat  increase  of 
2  cents  per  100  pounds  in  all  commodity  rates  on  brick,  except 
enameled  or  glazed.    The  former  and  present  rates  follow: 


From  Chloftco  to  nUnois  Ccd- 
tral  pobts  in  Iowa. 

Effective— 

From  Chioaco  and  Shenncr- 
vlUe  to  lulwaiikee  points 
in  Iowa. 

Effective— 

Feb.  1, 
1917. 

June  25, 
1918. 

Feb.  1, 
1917. 

June  25, 
1918. 

• 
ICasooTille  to  Waterloo 

9 

10 

9 

11 
12 
U 

Beulah  to  Mason  City 

10 
9 
9 
9 
9 

12 

lanesvilletoStaceyville. 

Greeley  to  Waucoma 

11 

BcDSoo  to  Ackley 

Covington  to  Pickering 

Ferguson  to  Woodwara 

lOlfville  to  West  Union 

11 

11 
U 

Excepting  Ferguson  to  Woodward,  inclusive,  all  of  the  destina- 
tion points  are  located  on  or  east  of  the  line  of  the  Minneapolis  &  St 
Louis  Sailroad  extending  south  from. St.  Paul  to  Oskaloosa,  Iowa, 
and  thence  east  to  Peoria,  111.  The  Milwaukee  connects  with  this 
line  at  Pickering  and  Mason  City,  Iowa,  and  Albert  Lea,  Minn.; 
and  the  Illinois  Central  at  Ackley,  Iowa,  and  Albert  Lea.  Effective 
February  1, 1917,  in  supplements  to  Boyd'b  Western  Trunk  Line  tar- 
iffs, I.  C.  C.  Nos.  A-684  and  A-704,  a  rate  of  8  cents  was  made  ap- 
plicable by  the  western  trunk  lines  on  common  brick,  in  carloads, 
from  Chicago  to  Minneapolis  and  St.  Paul,  Minn.,  and  points  in  the 
St.  Paul  group,  and  to  certain  grouped  points  in  southern  Minnesota 
and  eastern  Iowa  on  the  lines  of  the  Minneapolis  &  St.  Louis,  the 
Chicago  &  North  Western,  and  the  Chicago,  Rock  Island  &  Pacific 
railways.  This  rate  was  increased  to  10  cents  on  June  25,  1918. 
Both  defendant  carriers  are  parties  to  these  joint  tariffs,  and  as 
there  are  no  routing  restrictions  it  was  and  is  possible  to  route  ship- 
ments originating  on  the  lines  of  either  in  the  Chicago  switching 
district,  or  on  the  line  of  the  Milwaukee  at  Shermerville,  to  certain 
points  in  Iowa  and  Minnesota  served  by  the  Minneapolis  &  St.  Louis 
at  lower  rates  for  longer  distances  than  the  rates  applicable  to  inter- 
mediate or  less  distant  points  on  defendants'  own  lines  in  the  Iowa 
groups  outlined  above.  To  illustrate :  A  shipment  from  Chicago  to 
Mason  City  could  be  routed  by  way  of  the  Milwaukee  to  Pickering 
und  the  Minneapolis  &  St.  Louis  beyond.  If  so  routed,  it  would  move 
at  a  rate  2  cents  lower  than  if  moved  direct  via  the  Milwaukee  to 
destination.  The  distance  by  the  former  route  is  391.4  miles,  while 
by  the  latter  it  is  856  miles.  Again,  a  shipment  from  Chicago  to 
Manchester,  Minn.,  a  local  point  on  the  Minneapolis  &  St.  Louis 
north  of  Albert  Lea,  could  move  over  the  lines  of  either  of  the  de- 
fendants, and,  according  to  the  junction  point  named,  whether  Pick- 
ering, Ackley,  Mason  City,  or  Albert  Lea,  the  rates  to  the  inter- 
mediate points  in  the  Illinois  Central  and  the  Milwaukee  groups, 
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Beulah  to  Mason  City,  inclusive,  and  Covington  to  Picicenng,  in- 
clusive, would  exceed  the  rate  to  Manchester.  This  and  siinilar  vio- 
lations of  the  long-and-short-haul  rule  were  not  and  are  not  pro- 
tected by  fourth  section  applications  and  therefore  were  and  are  un- 
lawful. They  should  be  eliminated  promptly,  No  evidence  was 
submitted  of  any  movements  of  the  character  above  indicated. 

This  maladjustment  grew  out  of  the  reduction  from  10  to  8  cents 
made  by  the  western  trunk  lines  in  their  joint  tariffs  on  October  3, 
1916,  in  the  paving-brick  rate  from  Galesburg,  111.,  to  Minneapolis 
and  St.  Paul.    Shortly  afterwards  this  8-cent  rate  was  made  ap- 
plicable from  Chicago,  Streator,  and  Abingdon,  111.,  to  Minneapolis 
and  St.  Paul,  and  to  the  grouped  points  in  Minnesota   and  lowi 
previously  indicated,  followed  by  the  inclusion  on  February  1,  1917, 
of  common  brick  in  the  items  carrying  this  rate.    Prior  to  October 
3,  1916,  the  rates  from  the  Illinois  points  on  both  paving  brick  and 
common  brick  to  these  Minnesota  and  Iowa  points  were  generally 
9  and  10  cents.    It  was  testified  that  the  Milwaukee,  believing  the 
8-cent  rate  too  low,  did  not  intend  to  concur  in  its  publication,  but 
that  by  tariff  error  the  note  whereby  it  should  have  been  excepted 
from  the  items  carrying  this  rate  was  omitted,  thus  making  the  Mil- 
waukee a  participant  in  lower  rates  to  points  on  the  lines  of  its  con- 
nections than  those  carried  in  its  individual  brick  tariff  to  the  same 
points  or  to  intermediate  points  on  its  own  line. 

The  following  table,  compiled  from  defendants'  exhibits,  dis- 
closes that  the  rates  paid  by  complainant  were  as  low  as,  or  lower 
than,  the  rates  contemporaneously  in  effect  on  the  same  traffic  be- 
tween points  for  comparable  distances  in  the  same  general  territory: 


rrom— 


Sbermerville 

Dolton 4  — 

ShermoTille 

Ddton 

Do 

Do 

Decatur,  ni 

Chicago,  ni 

Menomoni6;  Wis.. 
St.  Paul,  Minn — 
Mason  City,  Iowa. 

Chicago.  Ill 

Milwaukee,  Wis.. 
Mason  City,  Iowa. 
St.  Paul, Minn-... 


To- 


Atkins,  Iowa 

Je8up,Iowa 

Van  Horn,  Iowa.. 

do 

Waterloo.  Iowa. . . 
Charles  City,  Iowa. 
Paducah,  Ky. 


Ellis  Junction,  Wis. 

Watson,  Minn 

Bristol.  8.  Dak 

Mitchdl.S.  Dak... 
Wausaujcee,  wis. . . 

Bassett,  Iowa 

Pukwana,  8.  Dak. . 
Craven,  8.  Dak 


Miles. 

Rate. 

CnKt. 

252.3 

0 

2ftl 

0 

264.1 

9 

2e9.1 

0 

276 

9 

343.6 

10 

229 

8.8 

248 

10 

255 

9w2 

256 

10 

258 

11.5 

258 

10 

261 

9 

316 

18 

317.7 

12 

ToO'Wlk 
eamtnp. 


MfOt. 
7.1 
6.9 
6.1 

6.6 
6.5 
5.8 

7.2 
8.0 
7.1 
7.8 
&9 
7.7 
6.8 
8.2 
7.5 


The  record  is  devoid  of  evidence  of  competiticm,  or  of  damage  to 
complainant  by  reason  of  the  higher  rates  maintained  to  the  points 
to  which  it  shipped  than  to  farther  distant  pointa. 
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Eastman,  Com/miasioner: 

The  foregoing  is  in  substance  the  statement  of  facts  in  the  ex- 
aminer's proposed  report  which  was  served  upon  the  parties.  After 
stating  that  the  circumstance  that  certain  of  the  rates  assailed  were 
in  violation  of  the  fourth  section  of  the  act  does  not,  without  proof 
of  damage,  entitle  the  complainant  to  an  award  of  reparation,  Oregon 
Fruit  Co.  y.  S.  P.  Co.,  50  I.  C.  C,  719;  I  ten  Bisduit  Co.  v.  (7.,  B.  <b 
Q.  R.  R.  Co.,  60  I.  C.  C,  724,  58  I.  C.  C,  729,  the  examiner  recom- 
mended that  we  find  that  the  rates  assailed  are  not  shown  to  have 
been  or  to  be  unreasonable,  unjustly  discriminatory,  or  imduly  preju- 
dicial. In  its  exceptions  complainant  calls  attention  to  the  evidence 
that  defendant  carriers  had  made  application  to  the  Director  Gen- 
eral for  the  institution  of  the  rates  requested  herein.  As  explained 
of  record,  this  application,  which  covered  a  wider  territory  than  is 
here  involved,  was  made,  not  because  defendants  considered  the  rates 
assailed  too  high,  but  to  equalize  their  rates  widi  those  applicable  via 
other  lines.  Complainant  also  questions  the  comparative  rates  cited 
by  the  examiner,  claiming  that  they  are  not  representative  and  that 
evidence  is  lacking  Uiat  they  are  rates  upon  which  common  brick 
actually  moves,  and  seeks  a  reopening  of  the  case  for  the  submission 
of  further  comparisons.  But  in  view  of  the  comparatively  low  ton- 
mile  earnings  from  the  traffic  in  question  for  the  relatively  short 
distances  over  which  it  moves,  we  are  not  persuaded  that  further  com- 
parisons would  be  of  value.  The  opportunity  to  present  them  may 
be  sought,  if  complainant  desires,  upon  an  application  for  rehearing. 
The  record  as  made  justifies  the  finding  recommended  by  the  exam- 
iner and  we  adopt  it  as  our  own.  This  finding,  however,  is  without 
prejudice  to  any  different  conclusion  that  may  be  reached  in  No. 
10733,  National  Paving  Brick  Mfrs.  Asso.  v.  Director  General,  now 
pending,  in  which  the  rates  on  common  and  other  kinds  of  brick  ap- 
plicable throughout  the  country  are  under  attack. 

An  order  dismissing,  the  complaint  will  be  entered. 
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No.  10609. 
F.  K.  WOODBURY  LUMBER  COMPANY  ET  AL. 

DIRECTOR  GENERAL  AND  GREAT  NORTHERN 

RAILWAY  COMPANY. 


Submitted  November  IS,  1919.    Decided  March  90^  1920. 


Carload  of  lime  from  Evans,  Wash.,  to  Okanogan,  Wash.,  delivered  to  de- 
fendant unrouted,  and  transported  by  way  of  Oannda  althongh  lower  rate 
applied  over  an  avaliable  iutraBtate  route,  found  to  have  been  uusrouted. 
Reparation  awarded. 

/.  B.  Campbell  and  R.  S.  Brovm  for  oomplainanta. 
JoJm  F,  Finerty  and  Thomas  Bahner  for  defendants. 

Repoht  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

By  Division  2 : 

Complainants  are  the  F.  R  Woodbury  Lumber  Company  and 
Idaho  Lime  Company,  corporations  engaged  in  the  lumber  and  lime 
business  respectively,  at  Spokane,  Wash.  By  complaint  seasonably 
filed,  as  amended,  they  allege  that  a  carload  of  lime  shipped  Novem- 
ber 22,  1917,  from  Evans,  Wash.,  to  Okanogan,  Wash,,  was  mis- 
routed  and  that  the  charges  assessed  were  unreasonable,  unjustly 
discriminatory,  and  unduly  prejudicial.  We  are  asked  to  award 
reparation  and  to  establish  a  reasonable  rate  for  the  future.  Rates 
hereinafter  stated  are  in  cents  per  100  pounds. 

The  Great  Northern  Railway,  hereinafter  termed  defendant,  has 
two  routes  between  Evans  and  Okanogan.  One  is  by  way  of  Oro- 
ville,  Wash.,  and  passes  for  a  short  distance  through  Canada.  The 
other  lies  wholly  within  the  state  of  Washington,  by  way  of 
Spokane,  Wilson  Creek,  and  Wenatchee,  Wash.  The  distance  over 
the  route  through  Canada  is  173.5  miles,  while  over  the  intrastate 
route  it  is  371.5  miles.  The  shipment,  weighing  31,000  pounds,  was 
delivered  to  the  defendant  at  Evans  unrouted  and  was  forwarded 
by  defendant  to  Okanogan  over  the  Canadian  route  above  mentioned. 
Transportation  charges,  exclusive  of  war  tax,  were  collected  in  the 
sum  of  $124,  based  on  the  class  C  distance  rate  of  40  cents  appli- 
cable under  the  governing  western  classification.  The  rate  con- 
temporaneously in  effect  over  the  intrastate  route  was  the  class  E 
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distance  rate  of  23  cents,  prescribed  by  the  Public  Service  Commis- 
si<Hi  of  Washington,  on  file  with  this  Commission.  Complainant 
asks  reparation  on  the  basis  of  the  23-cent  rate. 

For  tlie  defendant  it  was  testified  that  it  has  been  its  practice 
to  forward  all  unrouted  shipments  such  as  that  in  question  over  the 
route  through  Canada,  as  this  route  is  much  shorter  and  has  less 
congestion  of  traflSc  and  fewer  terminals  than  the  intrastate  route. 
It  is  also  stated  that  the  shipment  in  question  moved  to  destination 
in  approximately  48  hours,  whereas,  had  it  moved  intrastate  it  would 
have  required  from  68  to  94  hours  according  to  connections  made. 
For  these  reasons  it  is  urged  that  the  intrastate  route  is  unreason- 
able. The  defendant  carrier's  Witness  stated,  however,  that  the  cost 
of  operation  was  about  three  times  as  much  mile  for  mile  over  the 
Canadian  route  as  over  the  intrastate  route,  due  chiefly  to  "light 
traffic,  light  rail,  fear  of  bridges,  so  we  can  only  use  light  power," 
and  that  probably  nowhere  in  the  state  of  Washington  are  higher 
rates  maintained  than  over  the  route  of  movement. 

In  view  of  all  the  facts  of  record,  we  find  that  the  intrastate  route 
between  Evans  and  Okanogan  is  not  an  unreasonable  one  as  com- 
pared with  the  Canadian  route. 

Following  Northern  Pacific  Ry.  Co.  v.  Solum^  247  U.  S.,  477, 
the  reasonableness  of  a  particular  routing  of  traffic  as  between  two 
routes,  one  interstate  and  one  intrastate,  is  an  administrative  ques- 
tion whose  determination  is  within  our  jurisdiction.  In  the  case 
cited  the  Supreme  Court  says: 

In  the  absence  of  shipping  instructions  it  is  ordinarily  the  duty  of  the  carrier 
to  ship  by  the  cheaper  route..  But  the  duty  is  not  an  absolute  one.  The  obU- 
gation  of  the  carrier  is  to  deal  justly  with  the  shipper,  not  to  consider  only  his 
interests  and  to  disregard  wholly  its  own  and  those  of  the  general  public.  If, 
all  things  considered,  it  would  be  unreasonable  to  ship  by  the  cheaper  route,  the 
carrier  is  not  compelled  to  do  so.  The  duty  is  upon  the  ^carrier  to  select  the 
cheaper  route  only  "  if  other  conditions  are  reasonably  equal."  Resort  to  the 
more  expensive  route  may  be  justified.  And  the  justification  may  rest  either 
upon  the  peculiar  circumstances  of  a  particular  case  or  upon  a  general  practice. 

While  the  defendant  does  not  question  our  jurisdiction  to  deter- 
mine the  fact  of  misrouting  in  a  case  such  as  the  one  before  us  it 
insists  that  we  are  without  power  to  award  reparation  should  we 
find  that  the  shipment  was  misrouted,  as  the  route  over  which  the 
lower  rate  applied  was  intrastate.  With  this  contention  we  can  not 
agree.  Finding  as  we  do  here,  that  the  shipment  was  misrouted, 
inasmuch  as  in  the  absence  of  routing  instructions  it  was  sent  over 
a  route  admittedly  more  costly  while  another  less  costly  and  lower- 
rated  route  was  open,  there  is  a  violation  of  section  1  of  the  act,  in 
that  a  practice  was  followed  which  we  find  unreasonable.    For  such 
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violation  of  the  act  the  defendant  is  liable  under  section  8  for  the 
full  amount  of  the  damages  sustained  in  consequence.  The  damage 
here  is  measured  by  the  difference  between  the  rate  paid  and  the  rate 
legally  applicable  by  the  state  route.  We  do  not  pass  upon  the  rea- 
sonableness of  the  state  rate  applicable,  but  fix  the  damages  as  the 
difference  between  the  rate  paid  and  the  rate  legally  applicable  by 
the  state  route. 

We  find  that  the  Great  Northern  Railway  Company  misrouted  the 
shipment;  that  complainant  F.  K.  Woodbury  Lumber  Company  paid 
and  bore  the  charges  thereon,  and  was  damaged  by  the  misrouting  to 
the  extent  of  the  difference  between  the  transportation  charges  i>aid 
and  those  which  would  have  accrued  if  the  shipment  had  moved 
over  the  intrastate  route  described ;  and  that  it  is  entitled  to  repara- 
tion from  the  Great  Northern  Railway  Company  in  the  sum  of 
$62.70,  with  interest.  We  are  without  power  to  order  refund  of  war 
taxes.  The  foregoing  finding  makes  it  unnecessary  to  consider  the 
other  grounds  of  complaint.   An  appropriate  order  will  be  entered. 
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No.  10607.* 
(^VMBLE-KOBTNSON-LEWISTOWN  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL.    . 


SubnUtted  February  16,  1920.    Decided  March  SO,  1920. 


Rates  on  lemons,  In  carloads,  Irom  certain  points  in  California  to  Lewistown, 
Miles  Oity,  and  Qlendlve,  Mont,  found  to  have  been  unreasonable.  Repara- 
tion awarded. 

L.  A.  Knudsen  for  complainants. 
B.  W.  Scandrett  for  defendants. 

Report  of  the  Commission. 

Division  2,  Coaimissioners  Clark,  Daniels,  and  Woollbt. 

Clark,  Chairman: 

Complainants  are  corporations  engaged  in  the  fruit  and  vegetable 
business  at  Lewistown,  Miles  City,  and  Glendive,  Mont.  By  com- 
plaints filed  April  26,  1919,  they  ask  reparation,  alleging  that  un- 
reasonable rates  were  assessed  on  14  carloads  of  lemons  shipped  from 
Corona,  Whittier,  Whittier  Groves,  Santa  Paula,  La  Manda  Park, 
Blanchards,  and  Arlington,  Calif.,  to  the  Montana  points  above  men- 
tioned. It  is  also  alleged  in  Sub-No.  1  that  the  present  rate  from 
Whittier  Groves  to  Glendive  is  unreasonable  and  unduly  prejudiciaL 
The  claims  were  presented  informally  within  the  statutory  period. 
Rates  are  stated  in  amounts  per  100  pounds. 

The  shipments  moved  from  March  20,  1916,  to  July  23,  1917. 
Three  from  Whittier  Groves  originated  on  the  Pacific  Electric  Rail- 
way, a  carrier  not  under  federal  control,  and  the  remainder  origi- 
nated on  the  lines  of  various  steam  carriers.  One  shipment  from 
Whittier  Groves  was  originally  consigned  to  Butte,  Mont.,  and  was 
reconsigned  to  Glendive  under  proper  tariff  provision.  The  ship- 
ments moved  over  defendants'  lines,  and  charges  were  assessed  at 
the  applicable  rate  of  $1.15.  Reparation  is  asked  to  basis  of  a  rate 
of  $1.  Complainants  rely  on  Gamble-Robinson  Fruit  Co.  v.  S.  P. 
Co.y  45  I.  C.  C,  578,  in  which  we  condemned  a  rate  of  $1.15  on 

>Thl8  report   embraces   No.   10607    (Snb-No.   1).   Gamble-Robinson   Fmlt   ft   Produce 
Cohipany  v.  Director  General,  Los  Angeles  ft  Salt  Lake  Railroad  Company,  et  al. 
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lemons,  in  carloads,  from  Tustin,  Santa  Barbara,  WTitttier,  and 
Santa  Paula,  Calif.,  to  Miles  City  and  awarded  reparation  to  basis 
of  a  rate  of  $1 ;  and  ArUngUm  Heights  Fruit  Exchange  v.  S.  P.  Co^ 
19  I.  C.  C,  148,  and  22  I.  C.  C,  149,  therein  cited.  Following 
Oamble-Robinson  Frudt  Co.  v.  S.  P.  Co.y  aupra^  and  after  the  move- 
ment of  these  shipments  the  carriers  reduced  the  $1.15  rate  to  $1, 
except  the  rate  from  Whittier  Groves  to  Glendive,  which  was  not 
changed.  No  reason  for  this  exception  was  given.  On  June  25, 
1918,  the  rates  in  question  were' increased  to  $1.44  from  Whittier 
Groves  to  Glendive  and  $1.25  from  and  to  the  other  points,  and 
these  are  the  present  rates.  Although  the  complainants  were  not 
parties  to  the  transportation  records  covering  most  of  the  shipments, 
they  paid  and  bore  the  freight  charges,  and  apparently  are  the  real 
parties  in  interest.  Defendants  offered  no  evidence.  A  proposed 
report  by  the  examiner,  finding  that  the  rates  were  unreasonable  and 
that  reparation  should  be  awarded,  was  served  upon  the  parties. 
No  exceptions  thereto  were  filed. 

We  find  that  the  rates  assailed  were  imreasonable  to  the  extent 
that  they  exceeded  $1;  that  complainants  made  the  shipments  and 
paid  and  bore  the  charges  thereon;  that  they  were  damaged  to  the 
extent  of  the  difference  between  the  charges  paid  and  those  which 
would  have  accrued  at  the  rate  found  reasonable ;  luid  that  they  are 
entitled  to  reparation,  with  interest.  They  should  pr^are  and  pre- 
sent a  statement  in  accordance  with  rule  V  of  the  Rules  of  Practice 
showing  the  amount  of  reparation  due  under  these  findings. 

The  Pacific  Electric  Railway  is  not  a  party  to  the  complaint  filed 
in  Sub-No.  1,  which  attacks  the  rate  charged,  and  the  present  rate, 
from  Whittier  Groves  to  Glendive.  Therefore,  although  no  reascHi 
for  a  rate  from  Whittier  Groves  higher  than  from  the  other  points 
was  presented,  no  order  for  the  future  can  be  entered  against  that 
carrier.  However,  it  may  join  in  the  payment  of  reparation  on  the 
shipment  involved  in  Sub-No.  1,  and  a  change  in  the  rate  from 
Whittier  Groves  to  these  destinations  that  will  bring  it  into  har- 
mony with  the  rates  from  neighboring  points  is  hereby  approved. 
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No.  10682. 
D.  M.  BARE  PAPER  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  CHESAPEAKE  &  OfflO 

RAILWAY  COMPANY,  ET  AL. 


Submitted  October  31,  1919.    Decided  March  20,  1920. 


Rates  on  pulp  wood,  In  carloads,  from  points  in  Virginia  to  Roaring  Spring,  Pa<^ 
found  to  have  been  unreasonable  and  unduly  prejudicial  to  the  extent  that 
they  exceeded  the  rates  contemporaneously  in  effect  from  the  same  points 
to  Williamsburg,  Pa.     Reparation  awarded. 

Walter  M.  Lorem  for  complainant. 

/.  S.  Patterson  and  MV.  S.  Branson  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  8: 

A  proposed  report  prepared  by  the  examiner  was  served  upon 
the  parties  to  which  exceptions  were  filed  by  complainant  and  de- 
fendants. The  following  is  the  report  of  the  examiner  with  such 
modifications  as  appeared  necessary  upon  consideration  of  the  record 
and  exceptions. 

The  complainant,  a  corporation  engaged  in  the  manufacture  of 
paper  at  Roaring  Spring,  Pa.,  alleges  that  the  rates  assessed  on  84 
carload  shipments  of  pulp  wood  from  Beaver  Dam,  Hewlett,  Verdon, 
Tyler,  and  Arvonia,  Va.,  to  Roaring  Spring  made  during  the  period 
from  October,  1918,  to  January  30,  1919,  were  unreasonable  and  un- 
duly prejudicial  in  violation  of  the  act  to  regulate  commerce  by  the 
amount  the  said  rates  exceeded  the  rates  contemporaneously  in  effect 
on  like  traffic  from  these  points  of  origin  to  Williamsburg  and 
Tyrone,  Pa.  Reparation  only  is  prayed,  including  an  alleged  excess 
war  tax. 

The  points  of  origin  are  local  stations  on  the  Chesapeake  &  Ohio 
Railway.  Tjrrone  is  on  the  main  line  of  the  Pennsylvania  Railroad 
between  Harrisburg  and  Pittsburgh,  Pa.  Williamsburg  and  Roaring 
Spring  are  on  branch  lines  of  the  Pennsylvania  in  the  vicinity  gf 
Tyrone,  the  latter  point  and  Williamsburg  being  28  miles  and  27 
miles,  respectively,  nearer  to  the  points  of  origin  than  is  Roaring 
Spring. 
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Lumber  rates  were  legally  appUcable  to  the  shipments,  which 
iaoved  over  defendant  carriers'  lines,  pulp  wood  being  included  in 
the  list  of  articles  taking  those  rates.  Apparently  there  are  out- 
standing undercharges  on  some  of  the  shipments.  The  lumber  rates 
to  Roaring  Spring  and  the  pulp  wood  commodity  rates,  in  efFect 
prior  to  January  30,  1919,  from  the  same  points  of  origin  to  Wil- 
liamsburg and  Tyrone  are  set  forth  in  the  following  table.  Rates 
will  be  stated  in  cents  per  100  pounds,  carloads. 


From— 


Beaver  Dam 

Hewlett 

Verdco 

Tyler 

Arroola . 


To 

Roaring 

Spring: 

Lumber. 


To 

Williams- 
burs  and 
Tyrone: 

Piiq>wood. 


19 

1&5 
1&6 
1» 
1A5 


The  lumber  rates  to  Williamsburg  were  the  same  as  to  Eoaring 
Spring,  while  to  Tyrone  they  were  24  cents  from  Arvonia  and  21.5 
cents  from  the  other  points  of  origin.  Williamsburg  also  takes  the 
same  class  rates,  inbound  and  outbound,  as  Soaring  Spring.  On 
January  30,  191P,  the  defendants  established  the  same  rates  on  pulp 
wood  to  Roaring  Spring  as  applied  to  Williamsburg  and  Tyrone. 
These  rates  are  still  in  effect. 

The  complainant  shows  that  the  ton-mile  earnings  under  the 
lumber  rates  assessed  for  the  distances  to  Koaring  Spring,  405  to 
418  miles,  range  from  11.9  to  13  mills,  whereas  to  Williamsburg 
and  Tyrone  on  pulp  wood  they  range  from  9.3  to  10.2  miUs. 

The  complainant  also  shows  a  number  of  commodity  rates  on  pulp 
wood  applying  to  other  destinations  from  the  same  as  well  as  from 
other  points  of  origin  which  are  less  than  the  contemporaneous 
lumber  rates.  The  ton-mile  earnings  under  such  rates  range  from 
7.96  to  9.79  mills  for  distances  of  from  258  to  364  miles.  It  eites 
Wisconsin  Pulp  Wood  Co.  v.  G.  N.  Ry.  Co.,  22  I.  C.  C,  594,  in  which 
we  said  that  such  a  low  grade  of  traffic  as  pulp  wood  should  ordi- 
narily take  a  lower  rate  than  liunbcr. 

The  defendants  admit  that  the  rates  assailed  were  unduly  preju- 
dicial. They  insist,  however,  that  these  rates  were  not  imreasoiiable. 
They  show  that  in  official  classification  territory  lumber,  including 
pulp  wood,  is  classified  sixth  class,  and  state  that  there  was  a  substan- 
tial movement  of  lumber  in  trunk  line  territory  at  the  sixth-class 
rates.  The  lumber  rates  assessed,  it  was  shown,  were  less  than  the 
corresponding  sixth-class  rates.  This  was  said  to  have  resulted  from 
our  findings  in  The  Fifteen  Per  Cent  Case^  45  L  C.  C,  303,  wherein 
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the  class  rates  were  permitted  to  be  increased  by  a  certain  percentage 
while  a  specific  increase  of  1  cent  was  permitted  in  the  lumber  rates 
and  further  because  under  General  Order  No.  28  of  the  Director 
Greneral  of  Sailroads  the  class  rates  were  again  increased  25  per  cent 
while  the  lumber  rates  were  advanced  a  maximum  of  5  cents.  By 
these  increases  the  sixth-class  rates  from  all  the  points  except  Arvonia 
had  become  27.5  cents  and  from  Arvonia  30  cents  as  compared  with 
the  lumber  rates  of  25.5  and  26.5  cents.  It  was  further  stated  that 
the  pulp- wood  rates  to  Williamsburg  and  Tyrone  had  their  origin  in 
the  combination  of  low  commodity  rates  to  and  beyond  Doswell,  Va., 
the  factor  up  to  that  point  being  a  state-made  rate,  and  that  beyond 
a  special  rate,  published  by  the  Eichmond,  Fredericksburg  &  Potomac 
Railroad,  which  was  lower  than  either  the  sixth-class  or  the  lumber 
rates;  that  while  the  same  rates  were  established  to  Boaring  Spring 
on  January  30, 1919,  as  applied  to  Williamsburg  and  Tyrone,  regard- 
less of  the  branch-line  situation,  a  differential  relationship  would 
have  been  warranted. 

It  appears  that  as  to  57  of  the  84  cars  the  purchase  price  was 
based  on  a  freight  rate  of  19  cents  under  an  agreement  with  the  con- 
signors that  one-half  of  any  excess  in  freight  charges  over  and  above 
such  rate  would  be  borne  by  the  consignors.  The  freight  charges 
were  paid  and  borne  by  the  complainant,  except  as  to  the  57  cars 
mentioned,  on  which  one-half  of  the  excess  was  charged  back  to  the 
consignors.  The  complainant  introduced  in  evidence  assignments 
from  the  consignors  of  their  claims  for  reparation. 

We  find  tliat  the  rates  assailed  were  unreasonable  and  unduly 
prejudicial  to  the  eictent  that  they  exceeded  the  rates  contemporane- 
ously applicable  on  pulp  wood,  in  carloads,  from  the  points  of  origin 
named  to  Williamsburg,  Pa.  We  further  find  that  the  shipments 
were  made  and  the  freight  charges  thereon  paid  and  borne  as  de- 
scribed; and  that  the  complainant  was  damaged  thereby  and  is  en- 
titled to  reparation,  with  interest,  represented  by  the  difference 
between  the  amount  paid  and  the  amount  which  would  have  accrued 
at  the  rates  herein  found  reasonable.  The  exact  amount  of  repara- 
tion due  can  not  be  determined  on  this  record,  and  complainant 
should  prepare  a  statement  in  accordance  with  rule  V  of  the  Rules 
of  Practice  and  submit  it  to  the  defendants  for  verification.  Upon 
receipt  of  a  statement  so  prepared  and  verified  we  will  consider  the 
entry  of  an  order  awarding  reparation. 

We  are  without  power  to  order  refund  of  the  excess  war  tax. 
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No.  10597. 
CxVLUMET  &  ARIZONA  MINING  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL. 


Submitted  February  7,  1920.    Decided  March  SO,  1920. 


Rates  in  elTect  during  federal  control  on  copper  ore,  in  carloads,  from  Biebe^ 
Ariz.,  to  Douglas,  Ariz.,  and  on  lime  rock.  In  carloads,  from  Forrest,  Aiiz^ 
to  Douglas,  found  not  unreasonable  or  otherwise  unlawfoL  Gomidaint 
dismissed. 

John  S.  Burchmore  and  Luther  M.  'Walter  for  complainants. 
R.  V.  Fletcher  and.  W.  M.  Peticola$  for  defendant. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollby. 

Daniels,  Commissioner: 

This  case  was  made  the  subject  of  a  proposed  report  prepared  by 
the  examiner  and  served  upon  the  parties.  Exceptions  were  filed 
and  argument  has  been  had  thereon. 

Complainants,  the  Calumet  &  Arizona  Mining  Company  and  the 
Phelps  Dodge  Corporation,  are  engaged  in  operating  copper  mines 
at  Bisbee,  Ariz.,  and  smelters  at  Douglas,  Ariz.  By  complaint,  filed 
April  26,  1919,  the  rates  over  the  El  Paso  &  Southwestern  Railroad, 
hereinafter  referred  to  as  the  Southwestern,  on  copper  ore,  in  car- 
loads, from  Bisbee  to  Douglas,  and  on  lime  rock,  in  carloads, 
from  Forrest,  Ariz.,  to  Douglas,  are  assailed  as  unreasonable  and 
unduly  prejudicial  in  violation  of  sections  1  and  3  of  the  act  to 
regulate  commerce  and  of  section  10  of  the  federal  control  act.  Rea- 
sonable rates  for  the  future  and  reparation  are  asked.  Unless  other- 
wise specified,  rates  are  stated  herein  in  amounts  per  net  ton. 

On  June  25,  1918,  pursuant  to  General  Order  No.  28  of  the  Di- 
rector General  of  Railroads,  and  by  application  of  the  rule  for  the 
disposition  of  fractions  contained  in  that  order,  the  rate  on  copper 
ore  from  Bisbee  to  Douglas,  which,  since  February  1,  1908,  had 
been  20  cents  and  for  some  years  prior  to  the  latter  date  had  been  20 
cents  per  long  ton,  was  increased  to  30  cents,  an  increase  of  50  per 
cent,  and  the  25-cent  rate  on  lime  rock  from  Forrest  to  Douglas  was 
increased  to  50  cents,  an  increase  of  100  per  cent.  Complainants 
protested  against  the  amount  of  these  increases,  and  the  Arizona 
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subcommittee  of  the  diriskm  of  traffic  of  the  Railroad  Administra- 
tion recommended  a  reduction  in  the  copper-ore  rate  to  25  cents. 
This  recommendation  was  denied.  As  the  rates  in  issue,  although 
applicable  only  on  intrastate  traffic,  were  initiated  by  the  Director 
General,  the  duty  of  determining  their  justness  and  reasonableness 
is  upon  us.  Our  findings,  however,  are  limited  to  the  period  of 
federal  control. 

Douglas  is  on  the  main  line  of  the  Southwestem^s  western  division. 
Bisbee  station  is  the  terminus  of  a  branch  line  which  connects  with 
the  main  line  at  Osbom,  Ariz.,  a  point  9  mile^  south  of  Bisbee  sta- 
tion and  22  miles  west  of  Douglas.  Within  the  Bisbee  di^rict 
there  are  two  other  small  stations,  Warifen  and  Liowell,  and  a  yard 
at  Don  Luis  3.5  mites  south  of  Bisbee  station.  Some  10  shafts  are 
in  operation  in  the  Bisbee  district  Formerly  ore  was  loaded  from 
all  of  the  shafts  operated  by  complainants,  but  in  the  interest  of 
economical  mining  operations  this  has  been  obviated  to  a  consider- 
able extent  by  underground  mov^nent  to  complainants'  Sacra- 
mento and  Junction  shafts  where  the  cars  are  automatically  loaded 
by  means  of  a  belt  conveyor  and  at  which  shafts  from  80  to  90  per 
cent  of  the  copper  ore  produced  by  complainants  is  said  to  be  loaded. 
In  1918  the  ore  loaded  at  these  shafts  constituted  about  70  per  cent 
of  the  ore  transported  to  Douglas,  including  that  loaded  at  other 
shafts  in  the  Bisbee  district  The  Sacramento  and  Junction  shafts 
are  adjacent  to  Lowell  and  about  2  miles  from  the  Don  Luis  yard, 
making  the  haul  to  Douglas  on  the  bulk  of  the  traffic  approximately 
80  miles.  The  empty  cars  are  brought  from  the  smelters  to  Osborn 
in  train  loads  of  70  cars.  On  account  of  ascending  grades  of  from 
2  to  2.5  pei^  cent,  one-half  of  the  oars  are  left  at  Osbom  to  be  brought 
up  by  switch  engines  to  Lowell.  The  remainder  are  carried  on  to 
the  Don  Luis  yard.  Four  to  seven  switch  engines  are  operated  on 
the  Bisbee  branch  according  to  the  amount  of  the  traffic  From  the 
Don  Luis  yard  20  cars  at  a  time  are  switched  over  to  Lowell,  from 
which  point  the  cars  are  distributed  to  the  loading  chutes.  From 
Lowell  to  the  Sacramento  shaft  the  switch  engines  can  handle  only 
10  cars.  As  stated,  ore  is  also  loaded  at  other  shafts  in  the  Bisbee 
district,  although  not  all  of  them  operate  continuously.  At  the 
time  of  the  hearing  there  were  three  different  places  where  the  load- 
ing of  ore  necessitated  the  movement  of  the  empty  cars  from  Lowell 
tlm>ugh  Bisbee  station  and  the  return  movement  of  the  loaded  cars 
to  Lowell.  There  is  a  heavy  grade  between  Lowell  and  Bid)ee  sta- 
tion, the  elevation  at  the  latter  point  being  5,800  feet  as  compared 
with  an  elevation  of  5,165  feet  at  Lowell  and  3,966  feet  at  Douglas. 
The  loaded  cars  are  assembled  at  tJie  LoweD  yard  and  those  intended 
for  movement  by  the  ore  train  are  taken  back  to  Don  Luis  in  train 
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lots  of  25  to  80  cars,  while  the  excess  cars,  which  defendant  places 
at  50  per  cent  of  the  normal  moyement,  are  then  switched  direct 
from  Lowell  to  Osbom  where  they  are  picked  op  by  through  trains. 
As  the  grade  is  in  favor  of  the  loaded  movement,  the  ore  train  takes 
out  from  Don  Luis  an  average  of  70  cars  for  movement  to  the 
smelter.  While  not  directly  so  stated,  it  appears  that  the  ore  train 
leaves  Don  Luis  in  the  afternoon  with  the  loaded  cars  and  returns 
the  following  morning  with  the  empties.  Upon  reaching  the  onelter 
of  the  Calumet  &  Arizona  Mining  Company  the  cars  for  that  plant 
are  placed  on  a  sidipg  and  the  remaining  cars  are  taken  on  to  the 
smelter  of  the  Phelps  Dodge  Corporation.  The  latter  company  per- 
forms its  own  spotting  seryice  with  electric  locomotives  which  re- 
ttim  the  empties  to  the  sidings  adjacent  to  the  South  western's  main 
line.  For  the  former  company  a  switch  engine  perfonns  the  service 
of  hauling  the  cars  onto  trestles  where  the  contents  are  dumped 
into  the  ore  pits  and  the  empties  returned  to  the  siding.  The  cars 
used  in  Uiis  service  are  specially  constructed,  side-dump^  sted  cars 
containing  four  compartments  and  having  a  steel  rail  running 
through  the  center  to  receive  the  weight  of  the  load.  The  capacity 
of  these  cars  is  in  excess  of  100,000  pounds. 

The  ore  produced  in  the  Bisbee  district  is  of  low  grade,  yielding 
from  2  to  6  or  7  t)er  cent,  or  an  average  of  from  86  to  90  pounds  of 
copper  bullion  to  the  ton,  the  remainder  being  waste.  At  the  time 
of  the  hearing  the  value  of  the  bullion  was  placed  at  15  cents  per 
pound  f .  o.  b.  New  York.  Prior  to  the  armistice  the  value  was  con- 
siderably higher.  During  the  year  1918,  according  to  an  exhibit 
filed  by  complainants,  the  Phelps  Dodge  Corporation  received  from 
the  Bisbee  district  16,481  cars  containing  881,361.43  tons,  an  average 
of  53.48  tons  per  car,  and  during  the  same  period  the  Calumet  A 
Arizona  smelter  received  748,422  tons.  Based  on  Uie  above  average 
loading,  the  value  of  the  bullion  content  of  a  carload  of  ore  at  15 
cents  per  pound  is  about  $700,  and  the  per  car  earnings  under  the 
80-cent  rate  are  $16.05. 

Complainants  contend  that  the  rate  on  copper  ore  should  not 
exceed  25  cents,  which  would  result  from  a  straight  increase  of  25 
per  cent  in  the  rate  formerly  in  effect  They  urge  that  the  automatic 
loading  and  unloading  of  the  cars  and  the  solid-train  movements  of 
the  shipments  requiring  no  classification  of  the  cars  permit  the 
Southwestern  to  obtain  the  maximum  use  of  its  equipment,  and  that 
there  are  no  loss  or  damage  claims  arising  out  of  this  trafiic 

An  endeavor  was  made  by  complainants  to  determine  the  actual 
cost  of  this  service  and  they  introduced  an  exhibit  which,  omitting 
details,  places  the  cost  for  the  movement  per  car  from  Bisbee  to 
Douglas  and  return  at  $9.06.    Defendant  also  submitted  evidence 
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in  this  connection  consisting  of  an  inexact  approximation  of  tlio 
general  cost  of  switching  at  Bisbee  and  Douglas.  The  evidence  as  to 
costs  in  this  record  is  generally  unsatisfactory  and  is  of  little  value 
in  determining  the  issues  presented.  It  is  apparent,  however,  that 
the  handling  of  this  traffic  at  Bisbee  is  unusually  involved  and  ex- 
pensive. The  switching  charge  on  carload  traffic  between  industries 
at  Bi^ee  is  $6.50  per  car. 

As  further  evidence  of  the  unreasonableness  of  the  rate  on  ore, 
complainants  cite  intrastate  rates  which  they  state  are  now  in  ef- 
fect on  copper  ore,  as  follows :  From  Ray,  Ariz.,  to  Hay  den,  Ariz., 
•25  cents,  yielding  about  11  mills  per  ton-mile  for  a  two-line  haul  of 
23  miles  including  a  switching  movement  of  2.5  miles  to  effect  deliv- 
ery; from  Butte,  Mont.,  to  Anaconda,  Mont,  15  cents,  yielding  4.5 
mills  per  ton-mile  for  a  33-mile  haul ;  and  from  Santa  Rita,  N.  Mex., 
to  Hurley,  N.  Mex.,  12.5  cents,  yielding  14  mills  per  ton-mile  for  9 
miles.  The  lines  publishing  the  rates  cited  from  Ray  and  Butte  are 
said  to  be  owned  or  controlled  by  mining  companies  which  furnish 
a  large  percentage  of  their  traffic.  With  the  exception  of  the  rate 
from  Butte  to  Anaconda,  which  is  obviously  low,  these  comparisons 
do  not  indicate  that  the  rate  assailed,  which  yields  10  mills  per  ton- 
mile,  is  excessive,  especially  when  the  empty  return  movement  up- 
grade and  the  nature  and  extent  of  the  switching  service  at  Bisbee 
are  taken  into  consideration.  Defendant  cites  intrastate  rates  on  ore 
between  points  in  the  state  of  Colorado  ranging  from  30  cents  for  a 
haul  of  2  miles  to  $1.30  for  a  haul  of  25  miles.  These  rates  are  said 
by  onnplainants  to  apply  to  the  movement  of  lead  and  silver  ores 
over  narrow-gauge  lines,  which  impairs  their  value  as  comparis(»is. 
Defendant  also  cites  rates  on  ore  of  30  cents  for  distances  of  8  and  10 
miles  between  points  in  Arizona  and  of  50  cents  and  60  cents  for  dis- 
tances of  20  and  27  miles,  respectively,  between  points  in  Utah. 

In  the  operation  of  their  smelters  complainants  use  considerable 
lime  rock  for  fluxing  purposes.  This  rock  is  obtained  at  a  point 
called  Paul's  spur  but  the  shipments  are  billed  from  Forrest,  a  point 
09  the  Southwestem's  main  line  10.2  miles  west  of  Douglas  and  in- 
termediate to  Bisbee.  The  distance  from  Forrest  to  the  end  of  the 
spur  is  about  3,500  feet.  This  traffic  is  handled  by  the  Southwestem's 
regular  trains,  eastbound  trains  picking  up  the  loaded  cars  on  the 
spur  and  setting  them  off  at  the  smelter  sidings,  and  westbound  trains 
picking  up  the  empties  and  returning  them  to  the  spur  for  loading; 
The  movement  in  1918  for  both  complainants  was  about  10  to  12 
cars  per  day.    At  the  present  time  it  is  about  half  that  volume. 

Complainants  contend  that  the  present  rate  of  50  cents  is  excessive 
and  that  based  upon  distance  it  should  not  be  over  75  per  cent  of  the 
copper-ore  rate  from  Bisbee.    They  assert  that  a  rate  of  30  cents 
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would  represent  the  maximum  increfase  reasonably  permissible  in  the 
former  rate.  Defendant  contends  that  the  50^-oent  rate  is  not  unrea- 
sonable when  compared  with  other  rates  on  this  commodity  for  like 
distances,  and  in  support  thereof  submitted  an  exhibit  [Rowing  rates 
on  lime  rock  between  stations  on  the  lines  of  other  carriers  in  the 
states  of  Arizona,  Colorado,  Kansas,  Nebraska,  and  Oregon  for  dis- 
tances from  1  to  28  miles,  the  rates  ranging  from  40  cents  to  $1.20 ; 
also  a  tabulation  of  intrastate  distance  rates  applicable  between 
points  in  the  states  of  Texas,  Kansas,  and  Missouri  ranging  from  60 
cents  to  $1.10  for  distances  up  to  20  miles.  The  same  tariff  naming 
the  15-cent  rate  on  ore  from  Butte  to  Anaconda,  cited  by  complain- 
ants, carries  a  rate  of  55  cents  on  lime  rock  from  Anaconda  to  Butte. 

While  the  rates  assailed  represent  increases  of  more  than  25  per 
cent  over  the  rates  in  effect  prior  to  June  25,  1918,  these  increases 
were  made  pursuant  to  the  provisions  of  General  Order  No.  28  of 
the  Director  General.  The  percentage  of  increase  is  not  controlling 
if  the  resulting  rates  are  not  unreasonable.  It  may  also  be  observed 
that  these  rates  were  not  the  only  rates  increased  more  than  25  per 
cent  as  a  result  of  that  general  order.  Low-grade  commodities,  such 
as  coal  and  coke,  moving  for  short  distances  were  subjected  to  rate 
increases  of  more  than  that  percentage  and  increases  ranging  from 
80  to  100  per  cent  were  made  in  the  rates  on  various  commodities, 
including  sugar  and  grain,  moving  for  substantial  distances. 

Complainants  lay  some  stress  upon  the  fact  that  the  Southwest- 
em's  earnings  for  the  year  1918  exceeded  its  standard  return.  The 
annual  report  of  the  South  western's  federal  auditor  to  this  Commis- 
sion for  the  year  1918  shows  that  that  carrier  earned  132.3  per  cent 
of  its  standard  return  and  that  its  ratio  of  operating  expenses  to 
operating  revenues  was  but  58.34  per  cent.  The  earnings  for  the 
year  1918  reflect  Uie  increased  volume  of  traffic,  particularly  of  cop- 
per ore  and  bullion,  which  resulted  from  war-time  activities  and  the 
proper  measure  of  the  rates  assailed  should  not  be  determined  solely 
with  re^)ect  to  the  unusual  conditions  which  obtained  during  that 
period.  For  the  year  1919  the  Southwestern  earned  only  72.7  per 
cent  of  its  standard  return  and  its  ratio  of  operating  expenses  to 
operating  revenues  increased  to  over  69  per  cent 

We  find  that  the  rates  assailed  were  not  unreasonable  or  otherwise 
unlawful  during  the  period  of  federal  control  and  an  order  dismiss- 
ing the  complaint  will  be  entered. 
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No.  8467.* 
CITY  OF  SPRINGFIELD,  TENN.,  ET  AL. 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY  ET  AL. 


BubnUtted  ApHl  15,  1916,    Decided  AprU  1ft,  1920. 


No  opinion  expressed  as  to  reasonableness  of  certain  class  and  commodity  rates 
to  Springfield,  Tenn.,  from  various  points  of  origin  in  effect  prior  to  federal 
control.  Fourth  section  departures  complained  of  have  been  pnssed  upon 
in  Murfreesboro  Board  of  Trade  v.  L,  d  N.  H.  R,  Co.,  55  I.  C.  C,  648. 

Robert  L.  Peck^  Perkins  Baxter^  and  O.  P.  Anderson  for  com- 
plainants. 

Wtlliam  A.  Northcutt  and  William  Fitzgerald  for  defendants. 
T.  M.  Henderson  for  TraflSc  Bureau  of  Nashville,  interrener. 

Report  of  the  Commission. 

WooLLET,  CoTR/missioTieT: 

This  complaint,  filed  November  19,  1916,  by  the  city  of  Spring- 
field, Tenn.,  as  a  municipal  corporation,  and  certain  merchants  of 
that  place,  attacks  as  unreasonable,  under  section  1  of  the  interstate 
commerce  act,  unduly  prejudicial  to  Springfield,  and  tmduly  preferen- 
tial of  Nashville,  Tenn.,  under  section  8,  and  improperly  related  to 
the  rates  to  Nashville  under  section  4,  certain  class  and  conunodity 
rates  to  Springfield  from  the  following  points  of  origin:  Boston, 
Mass.,  New  York,  N.  Y.,  Chicago,  and  Peoria,  111.,  St  Liouis,  Mo., 
Evansville,  Ind.,  Cincinnati,  Ohio,  Louisville,  Ky.,  Grand  Rapids, 
Drtroit,  St.  Clair,  and  Port  Huron,  Mich.,  Seattle,  Wash.,  Los 
Angeles  and  San  Francisco,  Calif.  The  complainants  seek  the  estab- 
lishment of  just  and  reasonable  and  properly  related  rates  for  the 
future,  but  do  not  ask  for  reparation.  The  Traffic  Bureau  of  Nash- 
ville, Tenn.,  was  permitted  to  intervene,  but  it  introduced  no  evi- 
dence. 

Springfield  is  situated  on  the  Henderson  division  of  the  Louis- 
ville &  Nashville  Railroad,  128  miles  south  of  Evansville  and  30 
miles  north  of  Nashville.  It  is  intermediate  to  Nashville  over  the 
direct  route  from  St  Louis,  Evansville,  and  other  points  to  the 

*■  This  report  also  embraces  a  portion  of  Foarth  Section  Application  No.  1052 
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west  and  north,  and  is  also  intermediate  to  Nashville  on  the  route 
via  Guthrie,  Ky.,  from  Louisville,  Cincinnati,  and  the  east,  though 
traffic  ordinarily  moves  to  Nashville  from  these  latter  points  through 
Gallatin,  Tenn.,  and  not  through  Guthrie  and  Springfield,  The. 
rates  to  Springfield  here  assailed  were  shown  to  be  higher  than  those 
to  Nashville  from  all  the  points  of  origin  named,  and  applications 
for  relief  covering  these  departures  were  heard  with  the  complaint. 
The  defendants  contended  that  the  lower  rates  maintained  to  Nash- 
ville were  justified  by  the  necessity  of  meeting  competitive  rates 
maintained  by  steamboat  lines  operating  on  the  Cumberland,  Ohio, 
and  Mississippi  rivers. 

In  Murfreeshorq  Board  of  Trade  v.  L.  <Sk  N.  R.  R.  Co.^  55  I.  C.  C, 
648,  we  found  that  the  competition  of  the  boat  lines  operating  on 
the  Cumberland,  Ohio,  and  Mississippi  rivers,  encountered  by  the 
defendants  therein,  was  not  of  such  character  as  to  control  or  to 
affect  materially  the  rail  rates  to  Nashville.  An  order  was  entered, 
forbidding  defendants  from  charging  rates  to  Nashville  from 
eastern  trunk  line  and  New  England  territories,  Ohio  River  cross- 
ings from  Cairo,  111.,  to  Cincinnati,  Ohio,  inclusive,  and  from  points 
beyond  in  central  freight  association  and  western  trunk  line  terri- 
tories, from  St.  Louis,  Mo.,  and  the  lower  Mississippi  Biver  cross- 
ings and  points  beyond  in  western  trunk  line  territory,  lower  than 
those  contemporaneously  maintained  on  like  traffic  to  Murfreesboro, 
Columbia,  Dickson,  Lebanon,  Gallatin,  and  Watertown,  Tenn.,  and 
other  intermediate  pointy.  The  finding  and  order  in  that  case 
embraced  Fourth  Section  Application  No.  1952,  which  was  also 
considered  in  connection  with  this  complaint.  The  elimination  of 
the  fourth  section  deviations  necessitated  by  our  order  of  denial 
therein  will  go  far  toward  the  removal  of  the  cause  of  complaint 
in  the  instant  case. 

Subsequent  to  the  argument  in  this  case  the  lines  of  the  principal 
defendants  were  taken  over  by  the  President  and  until  March  1, 
1920,  were  operated  by  the  Director  General  of  Railroads.  On 
August  8, 1918,  all  complainants  in  cases  then  pending  were  notified 
that  where  such  complaints  involved  rates  which  had  been  increased 
or  changed  by  order  of  the  Director  General,  and  the  relief  sought 
included  the  fiting  of  reasonable  maximum  rates'  for  the  future  or 
the  establishment  of  relationships,  the  Director  General  was  re- 
garded as  a  necessary  party  defendant,  and  complainants  then  be- 
fore us  were  given  an  opportunity  to  file  motions  not  later  than 
October  1, 1918,  making  the  Director  General  a  defendant,  and  asking 
leave  to  file  supplemental  complaints,  setting  forth  their  causes  of 
action  against  him.    No  such  motion  or  supplemental  complaint  was 

filed  by  the  complainants  herein. 
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In  yiew  of  the  fact  that  a  sobetantial  measure  of  the  relief  asked 
will  be  secured  as  a  result  of  our  order  in  Myrfreeshoro  Board  of 
Trade  ▼.  L.  dh  N.  R.  R.  Oo.^  tupra^  and  that  material  changes  in  the 
rates  herein  assailed  have  been  made,  producing  somewhat  different 
adjustments,  we  shall  express  no  opinion  as  to  the  measure  or  rela- 
tionships of  rates  in  effect  at  the  time  of  the  hearing.  The  com- 
plaint will  be  dismissed. 


^■>«» 


No.  10595. 
INLAND  STEEL  COMPANY  ET  AL. 

V, 

DIRECTOR  GENERAL  OF  RAILROADS. 


Buhmitted  Fehruary  12, 1920,    Decided  April  5, 1920. 


Upon  reargnment  of  the  above-entitled  case,  reported  in  65  I.  G.  C,  402,  Held; 
That  the  application  of  the  same  rate  on  iron  and  steel  articles  In  cnrlonUs 
from  Chicago,  111.,  Terre  Haute  and  Vincennes,  Ind.,  and  Pittsburgh,  Pa., 
to  Pacific  coast  ports,  for  export,  is  unduly  prejudicial  to  Chicago,  Terre 
Haute,  and  Vincennes. 

Luther  M.  "Walter  for  complainants. 

W.  E,  Long  for  Northwestern  Barb  Wire  Company ;  Colin  C.  H. 
Fy-ffe  for  Illinois  Manufacturers  Association ;  C.  L,  Lingo  for  In- 
land Steel  Company. 

B.  L.  Vemer  for  National  Rolling  Mill  Company  and  others,  in- 
terveners. 

James  Z.  Coleman  and  T.  J.  Norton  for  defendant. 

Report  of  the  Commission  upon  Rearquhent. 

Meter,  Commissioner: 

In  the  original  report  in  this  case,  55  I.  C.  C,  462,  we  found  that 
a  rate  of  60  cents  per  100  pounds  on  iron  and  steel  articles  in  car- 
loads from  Chicago,  111.,  to  Pacific  coast  ports,  for  export  to  the 
Orient  had  not  been  shown  to  be  unreasonable  or  unduly  prejudicial. 
The  60-cent  rate  was  applied  from  Chicago  and  all  producing  points 
east  thereof  to  and  including  Atlantic  seaboard  points,  and  com- 
plainants^ principal  contention  was  that  the  maintenance  of  the 
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same  rate  from  Chicago  as  from  points  east  thereof,  more  particu- 
larly Pittsburgh,  and  the  disregard  of  differences  in  distance  was 
unduly  prejudicial  to  Chicago.  The  case  is  now  presented  on  reargu- 
ment  granted  on  the  petition  of  complainants. 

Complainants  show,  by  comparis<m  of  rates  on  pig  iron,  billets, 
and  manufactured  iron  and  steel  articles,  in  carloads,  from  Chicago 
and  Pittsburgh  to  Atlantic  seaboard  and  Gulf  ports,  that  in  all 
instances  in  which  the  distance  is  less  from  Pittsburgh  than  from 
Chicago,  the  rate  from  Pittsburgh  is  lower,  and  that  in  instances 
in  which  the  distance  is  less  from  Chicago,  the  rate  from  Chicago 
is  lower,  and  urge  that  as  Chicago  is  nearer  to  the  Pacific  coast 
ports  than  is  Pittsburgh,  the  export  rate  from  Chicago  should  be 
lower  than  that  from  Pittsburgh.  On  traffic  destined  to  Europe, 
Africa,  and  South  America,  moving  through  Atlantic  ports,  Pitts- 
burgh has  the  advantage  of  a  rate  to  the  Atlantic  ports  IS  cents 
lower  than  the  rate  from  Chicago,  while  in  the  reverse  direction, 
on  traffic  moving  through  Pacific  coast  ports,  the  two  points  are 
placed  on  the  same  basis. 

The  rates  under  attack  were  established  pursuant  to  a  policy  of 
equalizing  through  charges  via  Atlantic  and  Pacific  coast  ports.  In 
general,  this  policy  may  be  described  as  follows:  From  among  the  va- 
rious interior  competing  centers  of  production  one  was  selected  upon 
which  to  make  the  equalization.  Pittsburgh  was  selected  in  this 
case,  as  being  the  point  nearest  to  the  Atlantic  seaboard  from  which 
it  was  felt  an  equalization  could  be  made  without  making  imduly 
low  rates.  To  the  rail  rate  from  Pittsburgh  to  New  York  there 
was  added  the  ocean  rate  from  New  York  to  the  foreign  port  of 
destination  in  the  Orient — Kobe  in  this  cas^.  From  the  sum  thus 
arrived  at  there  was  subtracted  the  ocean  rate  from  Pacific  coast 
ports  to  the  same  foreign  port  of  destination.  The  difference  was 
the  rate  which  was  supposed  to  equalize  the  routes  via  Atlantic 
and  Pacific  ports,  and  other  producing  points  were  placed  on  the 
same  basis. 

The  ocean  rates  from  New  York  and  Pacific  coast  ports  to  the 
Orient,  used  for  equalization  purposes,  are  those  published  by  the 
United  States  Shipping  Board,  and,  while  it  is  understood  that  ap- 
proximately the  same  rates  are  applied  by  independent  lines,  and  for 
a  considerable  period  have  remained  the  same,  the  Shipping  Board 
has  recently  withdrawn  all  freight  tariffs  heretofore  published,  leav- 
ing the  matter  of  rates  in  the  hands  of  the  operators  of  the  vessels. 
Ocean  rates  are  generally  not  published  and  are  subject  to  fluctua- 
tions. It  is  by  no  means  certain,  therefore,  that  an  equalization 
based  on  such  rates  constitutes  a  permanent  basis  upon  which  to  con- 
struct the  rail  rates  to  the  ports,  because  the  equalization  results  only 
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from  a  particular  and  definite  relationship  of  rates,  and  if  one  rate 
factor  included  in  the  calculations  is  variable,  the  equalization  must 
be  destroyed  to  the  extent  to  which  variations  occur  from  the  par- 
ticular rate  which,  was  emplcgred  in  the  equalizing  process.  Unless 
this  process  of  equalization  rests  upon  substantial,  fairly  permanent, 
and  controlling  facts  and  natural  relationships  it  can  not  be  proper 
and  lawful. 

While,  under  a  differential  adjustment,  the  rate  from  both  Pitts- 
burgh and  Chicago  to  the  Orient  via  the  Pacific  coast  ports  might 
be  higher  than  via  the  route  through  New  York,  the  more  expeditious 
service  and  lower  insurance  rates  via  the  Pacific  coast  ports,  it  is  be- 
lieved, will  tend  to  equalize  the  rate  disadvantage.  A  similar  situa- 
tion was  before  us  in  Western  Export  Iron  and  Steel  Case^  43  I.  C.  C, 
129.  At  that  time  the  through  charge  from  Pittsburgh  via  Pacific 
coast*' ports  was  12.4  cents  higher  than  the  corresponding  charge 
through  New  York,  and  a  difference  iit  rates  from  Pittsburgh  to  San 
Francisco  5  cents  higher  than  from  Chicago  was  approved. 

Even  if  it  should  be  true,  as  was  argued,  that  Chicago  would  get 
no  benefit  from  the  establishment  of  a  rtfte  made  a  differential 
lower  than  the  rate  from  Pittsburgh  on  export  business  through  the 
Pacific  coast,  because  of  the  lower  through  charge  still  available  to 
Pittsburgh  manufacturers  through  the  Atlantic  ports,  if  the  present 
adjustment  does  not  meet  the  tests  of  reasonableness  it  should  be 
set  aside  and  replaced  by  a  set  of  rates  which  does  meet  the  require- 
ments of  reasonableness  and  propriety  in  relationship.  It  is  our 
duty  to  prescribe  rates  that  meet  the  tests  of  the  law.  , 

This  case  is  not  free  from  difficulties  and  doubt.  A  careful  recon- 
sideration of  the  entire  record  in  the  light  of  the  reargument  re- 
quires us  to  modify  our  previous  findings.  The  record  indicates 
that  the  congestion  which  existed  at  the  port  of  New  York  when  the 
export  rates  were  established  has  been  to  some  extent  removed,  and 
we  believe  that  the  rates  should  now  be  placed  upon  a  more  normal 
basis,  according  to  manufacturers  at  Chicago  the  benefit  of  their 
location,  468  miles  nearer  to  the  Pacific  coast  than  their  Pittsburgh 
competitors. 

The  distance  from  Minnequa,  Colo.,  to  San  Francisco  is  819  miles 
less  than  the  distance  from  Chicago  and  the  export  rate  is  10  cents 
less.  For  the  additional  distance  from  Pittsburgh  as  compared  with 
Chicago,  the  rate  from  Chicago  should  not  be  less  than  6.5  cents  per 
100  pounds  lower  than  the  contemporaneous  rate  from  Pittsburgh. 
Interveners  located  at  Terre  Haute  and  Vincennes,  Ind.,  from  which 
points  the  rates  to  the  Atlantic  seaboard  and  Pacific  coast  ports  are 
the  same  as  from  Chicago,  should  be  given  the  same  basis. 
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We  are  of  the  opinion  and  find  that  the  present  rates  on  iron 
and  steel  articles  in  carload,  from  Chicago,  Terre  Haute,  Vincennes, 
and  Pittsburgh  to  Pacific  coast  ports,  for  export,  are  unduly  pre- 
judicial to  Chicago,  Terre  Haute,  ancl  Vincennc^  and  prefercjoitial 
of  Pittsburgh  to  the  extent  that  the  rate  from  Chicago,  Terre  Haute, 
and  Vincennes  to  Pacific  coast  ports  exceeds  a  rate  6.5  cents  per 
100  pounds  lower  than  the  rate  contemporaneously  maintained  from 
Pittsburgh  to  the  same  ports. 

The  Director  General  of  Eailroads  is  the  only  defendant.  In 
our  notice  concerning  procedure  to  be  followed  as  to  causes  of  action 
arising  out  of  federal  control,  it  is  provided  that  as  to  complaints 
pending  in  which  it  is  alleged  that  the  rates  complained  of  are  in 
violation  of  any  provision  of  the  interstate  commerce  act  and  relief 
is  sought  for  the  future  and  the  carriers  over  whose  lines  the  rates 
apply  drQ  not  already  defendants,  the  complainant  should  promptly 
file  a  supplemental  complaint  containing  appropriate  allegations 
and  naming  said  carriers  as  additional  defendants.  This  com- 
plainants have  failed  to  do,  and  no  order  for  the  future  will  be 
entered.  « 
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No.  10780. 

FORT  DODGE  COMMERCIAL  CLUB 

V. 

DIRECTOR  GENERAL,  ANN  ARBOR  RAILROAD 

COMPANY,  ET  AL. 


•    SulmUted  February  4,  1920.    Decided  Ajtril  7,  1920. 


Class  rates  .based  on  Mississippi  River  combinations,  applicable  between  Fort 
Dodge,  Kalo,  Gypsum,  and  Marshalltown,  Iowa,  and  points  east  of  the 
Indiana-Illinois  state  line,  found  not  unreasonable  or  unduly  preJudiciaL 
Ck>mplaint  dismissed. 

Z.  M.  O^Leary  and  J.  H.  Henderson  for  complainant. 
E.  H.  Draper^  A.  B.  Comhs^  and  /.  H.  Henderson  for  Marshall- 
town  Club,  intervener. 
A.  P.  Humburg  and  J.  N.  Davis  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Haix,  Daniels,  and  Woollet. 

The  complaint  in  this  case  alleges  that  the  class  rates,  based  on 
Mississippi  River  combinations,  applicable  to  traffic  between  Fort 
Dodge,  Kalo,  and  Grypsum,  Iowa,  and  points  in  official  classification 
territory  east  of  the  Indiana-Illinois  state  line  are  unreasonable 
and  subject  the  three  points  named  to  undue  prejudice  and  disad- 
vantage. 

Fort  Dodge  is  in  the  northwestern  quarter  of  Iowa,  192  miles 
west  of  Dubuque,  Iowa,  by  way  of  the  Illinois  Central  Railroad,  and 
85  miles  northwest  of  Des  Moines,  Iowa.  It  is  an  important  and 
growing  community  of  about  25,000  people,  and  has  many  manu- 
facturing and  jobbing  interests.  It  is  on  the  main  line  of  the  Illi- 
nois Central  and  Chicago  Great  Western  railroads  from  Chicago 
to  the  Missouri  River,  and  is  also  served,  principally  as  to  north  and 
gouth  traffic,  by  the  Chicago  Great  Western,  the  Minneapolis  & 
St.  Louis,  and  the  Fort  Dodge,  Des  Moines  &  Southern.  Kalo  and 
Gypsum  are  within  the  industrial  and  switching  limits  of  Fort 
Dodge  and  are  accorded  the  Fort  Dodge  rates  on  traffic  to  and  from 
the  east.  They  will  be  hereinafter  considered  as  part  of  Fort  Dodge 
and  not  specifically  referred  to. 
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The  complaint  is  chiefly  one  of  rate  relationship.  The  principal 
points  alleged  to  be  unduly  preferred  are  Chicago,  111.,  Minneapolis 
and  St.  Paul,  Minn.,  Mississippi  and  Missouri  river  crossings,  and 
interior  Iowa  cities,  such  as  Cedar  Rapids,  Des  Moines,  Marshall- 
town,  Mason  City,  Ottumwa,  and  Waterloo.  A  number  of  Fort 
Dodge  manufacturers  and  distributors  of  groceries,  hardware,  cloth- 
ing, knit  goods,  plumbing  supplies,  and  various  other  commodities! 
appeared  at  the  hearing  and  testified  as  to  the  competition  they  meet 
from  these  points. 

A  number  of  comparisons  were  offered  by  complainant  showing 
that  the  rates  from  the  east  to  Fort  Dodge,  plus  the  rates  fronl  Fort 
Dodge  to  certain  points  in  its  distributing  territory,  are  higher  in 
the  aggregate  than  the  in-and-out  rates  enjoyed  by  competing  job- 
bing centers  for  total  hauls  of  similar  length.  In  the  table  below, 
for  instance,  the  total  distances  and  total  freight  charges,  as  given 
by  complainant,  on  first-class  traffic  from  New  York  City  to  Ceylon, 
Minn.,  are  shown : 


Jobbing  point. 


Fort  Dodse.  Iowa. 


Dodfe, 
igo,Ill., 


Chicago, 

Winona.  Minn... 
St.  Paul,  Minn.. 
Dubuque,  Iowa.. 
Clinton,  Iowa.... 
Davenport,  Iowa 
Muscaune,  Iowa. 
Rock  Island.  Ill 


Total 
distance. 


1,360 
1,366 
1,405 
1,459 
1,346 
1,356 
1,410 
1,435 
1,410 


BurlinKton,  bwa !!.!.!!.!!.!!!!      1)427 


Fort  Madison,  Iowa 
Keokuk,  Iowa 
Quincy,  HI... 
Hannibal,  Mo 


Louisiana,  Mo 

St.  Louis,  Mo..... 
Des  Moines,  Iowa. 
Sioux  City,  Iowa. 


1,442 
1,441 
1,518 
1,523 
1,576 
1.558 
1,419 

i,55r 


ToUl 

freiglit 

diarges. 


12.60 
2.t 
2. 
2. 
2.10 
2.19 
3.10 
2.10 
2.10 
2.214 
2.21 
2.21 
2.21 
2.21] 
2.21J 
2.21I 
2.23 
2.63 


Di0er- 
enoein 
freight 


in 

Of( 

petltort. 


CaUf. 


60 
50 
50 
50 
60 

^ 

47 

46 
6 


Ceylon  is  directly  across  the  Iowa  state  line,  94  miles  northwest  of 
Fort  Dodge,  and  is  located  in  what  Fort  Dodge  considers  its  nat- 
ural trade  territory.  It  will  be  noted  that  in  every  instance  shown 
Fort  Dodge  is  at  a  substantial  rate  disadvantage,  although  Uie  total 
distance  via  Fort  Dodge  is  practically  the  same  as  or  less  than  via 
any  other  point  named.  However,  the  effects  produced  are  due 
mainly  to  the  outbound  rates  which  are  not  here  in  issue  and  to  the 
fact  that  all  the  rate  scales  in  and  out  of  the  jobbing  centers  do  not 
progress  in  the  same  degree  for  a  given  increase  in  distance.  The 
comparisons  therefore  do  not  afford  any  definite  proof  with  respect 
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to  the  rates  under  consideration.  It  is  impossible  under  the  present 
system  of  rate  making  in  this  country  so  to  adjust  rates  that  the 
in-and-out  charges  will  be  the  same  in  the  aggregate  for  all  jobbing 
points  which  buy  and  sell  in  common  markets. 

Class  traffic  between  Fort  Dodge  and  the  east  moves  on  pro- 
portional rates  to  and  from  the  Mississippi.  River  crossings.    The 
complaint  in  terms  assails  the  combination  through  rates  thus  made, 
but  as  a  practical  matter  concerns  only  the  proportional  rates  west 
of  the  Mississippi  River.    Complainant  disclaims  any  attack  upon 
the  reasonableness  of  the  rates  between  the  Mississippi  River  and  the 
east,  or  upon  the  reasonableness  of  the  rates  between  the  Mississippi 
and  Missouri  rivers,  but  contends  that  the  latter  rates  are  not  prop- 
erly apportioned  with  respect  to  Fort  Dodge.     The  proportional 
rates  applying  between  the  Mississippi  River  crossings  and  the 
interior  Iowa  points,  including  Fort  Dodge,  are  based  on  our  deci- 
sion in  Interior  Iowa  Cases,  46  I.  C.  C,  39.    In  that  proceeding  a 
14-block  distance  scale  for  300  miles  was  prescribed  which  was  ar- 
rived at  by  prorating  across  the  state  the  55-cent  Mississippi-Mis- 
souri river  proportional  scale  found  reasonable  in  Wamock  Co.  v. 
C.  (&  N.  W.  Ry.  Co.,  21  I.  C.  C,  546.    The  proportional  rate  ap- 
plicable at  any  interior  Iowa  point  is  based  on  its  distance  from 
the  nearest  west-bank  Mississippi  River  crossing.    Dubuque  is  the 
nearest  crossing  to  Fort  Dodge.    The  present  proportional  rates  be- 
.  tween  the  Mississippi  River  and  Fort  Dodge  are  those  that  were 
prescribed  by  the  Commission  for  hauls  ranging  from  181  to  200 
miles,  with  the  increase  of  25  per  cent  made  in  accordance  with  Gen- 
eral Order  No.  28  of  the  Director  General. 

Owing  to  the  bend  in  the  Mississippi  River,  the  eastern  border  of 
the  state  of  Iowa  bulges,  so  to  speak,  toward  the  east.  Practically  all 
of  Fort  Dodge's  eastbound  and  westbound  traffic  moves  via  Dubuque, 
which  is  situated  on  the  bulge,  and  the  distance  between  Fort  Dodge 
and  Dubuque  is  therefore  greater  than  if  Dubuque  were  moved  far- 
ther west  so  as  to  place  it  directly  north  of  Burlington,  Iowa,  a  Mis- 
sissippi River  crossing  not  on  the  bulge.  In  other  words.  Fort 
Dodge  is  at  a  geographical  disadvantage  because  the  Mississippi 
River  does  not  constitute  a  straight  north  and  south  boundary  line 
for  the  state  of  Iowa.  The  complaint  was  brought  because  of  the  dis- 
advantageous rates  resulting  from  Fort  Dodge's  location. 

The  distance  via  the  Illinois  Central  from  Dubuque  to  Fort  Dodge, 
as  stated,  is  192  miles,  while  from  Dubuque  to  Council  Bluffs,  Iowa, 
it  is  approximately  325  miles,  or  the  same  as  the  average  distance  be- 
tween the  rivers.  The  distance  to  Fort  Dodge  is  about  60  per  cent 
of  the  distance  to  Council  Bluffs,  and  complainant  contends,  there- 
fore, that  the  Fort  Dodge  rate  basis  should  be  60  per  cent  of  the 
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Mississippi-Missouri  river  rates.  At  present  the  rates  between  the 
Mississippi  River  and  Fort  Dodge  average  about  73  per  cent  of  the 
Mississippi-Missouri  river  rates.  The  present  rates  between  the 
Mississippi  Eiver  and  Missouri  River,  together  with  those  at  present 
in  effect  and  those  asked  between  the  Mississippi  River  and  Fort 
Dodge,  are  shown  below : 


Mississippi  River  to— 

Classes. 

1. 

69 
50 
41.5 

2 

3 

4 

30 

22.5 

18 

5 

A 

27.5 

20 

16.5 

B 

C 

D 

E 

Mi^^^fouri  ■Rlve»'  ...      ...    .  ..... ... 

51.5 
37.5 
31 

40 
29 
24 

25 
19 
15 

22.5 
16.5 
13.5 

19 
13 
11.5 

15 
10.5 

9 

12.5 

Fort  Dodee.  at  DresMit 

9.5 

Fort  Dodfe.  asked 

7.5 

Complainant  also  contends  that  in  the  Interior  Iowa  Cases^  mipra^ 
instead  of  prescribing  a  distance  scale  to  be  used  in  connection  with 
short-line  distances  to  the  nearest  crossing,  the  Commission  might 
have  divided  the  state,  geographically  and  without  reference  to 
railroad  mileage,  into  strips  or  zones  extending  in  a  northerly  and 
southerly  direction,  but  bulging  toward  the  east  in  conformity 
with  the  course  of  the  Mississippi  River.  In  Iowa  State  Board  of 
R.  R.  Commissioners  v.  A.  E.  R.  R,  Co.^  28  I.  C.  C,  193,  201,  in  which 
was  involved  the  basis  for  rates  from  Iowa  to  points  in  Colorado 
and  Utah,  the  Commission  said  that  the  state  of  Iowa  should  be 
divided  into  five  zones  and  rates  from  each  zone  constructed  by 
adding  to  the  Missouri  River  rate  one-fifth  of  the  total  spread, 
wliatever  that  might  be.  Counting  the  zones  east  from  the  Mis- 
souri River  the  first-class  rate  for  the  first  zone  was  to  be  con- 
structed by  adding  to  the  Missouri  River  rate  20  per  cent  of  the 
spread ;  for  the  second  zone,  40  per  cent ;  for  the  third,  60  per  cent ; 
for  the  fourth,  80  per  cent;  and  for  the  fifth,  100  per  cent.  Fol- 
lowing that  decision,  the  carriers  placed  Fort  Dodge;  so  far  as  Colo- 
rado and  Utah  points  were  concerned,  in  the  40  per  cent  zone,  or, 
in  other  words,  in  the  zone  which  would  be  a  60  per  cent  zone 
counting  from  the  Mississippi  River  west. 

The  scale  prescribed  in  the  Interior  Iowa  Casea^  supra^  was 
divided  into,  or  progressed  by,  25-mile  blocks  for  the  first  100 
miles  and  by  20-mile  blocks  for  greater  distances.  Complainant 
suggests  that  the  blocks  might  well  have  been  made  larger  instead 
of  smaller  as  the  distances  increased.  Had  the  25-mile  blocks  been 
continued  for  the  second  100  miles  Fort  Dodge's  proportional  rates 
would  have  been  as  follows : 


Glass 
Kate- 


1 

2 

3 

4 

5 

A 

B 

0        D        B 

45 

34 

26 

20 

16 

16.5 

14.5 

12       10        8 
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These  rates  would  be  accepted  as  satisfactory  by  complainant  if 
the  41.5-cent  scale  sought,  made  on  the  basis  of  60  per  cent  of  the 
BGssissippi-Missouri  river  rate,  should  be  deemed  by  the  Commis- 
sion to  be  too  low.  According  to  one  of  the  witnesses  for  complain- 
ant, the  change  in  blocks  would  not  affect  the  other  interior  Iowa 
jobbing  centers  with  the  exception  of  Marshalltown,  apparently  be- 
cause they  are  not  near  enough  to  the  edges  of  the  mileage  blocks  in 
which  they  are  located  to  get  a  reduction  by  such  a  change. 

The  Marshalltown  Club  intervened  at  the  hearing,  with  the  consent 
of  counsel  for  defendants,  and  put  in  issue  the  propriety  of  the  pro- 
portional class  rates  between  Marshalltown  and  the  Mississippi 
River  on  traffic  to  or  from  the  east.  It  seeks  the  same  sort  of  relief 
as- complainant.  Marshalltown  is  an  important  jobbing  center  in 
the  east-central  part  of  the  state  and  southeast  of  Fort  Dodge.  It 
is  148  miles  west  of'  Dubuque  by  way  of  the  Chicago  Great  Western, 
and  by  way  of  the  Chicago  &  North  Western  it  is  151  miles  west 
of  Clinton,  Iowa,  which,  like  Dubuque,  is  on  the  bulge  of  the  Missis- 
sippi River.  Via  the  Chicago  &  North  Western  the  distance  from 
Clinton  to  Marshalltown  is  43.5  per  cent  of  the  distance  from  Clinton 
to  Council  Bluffs.  The  present  proportional  class  rates  between 
Marshalltown  and  the  Mississippi  River,  which  are  approximately 
68  per  cent  of  the  Mississippi-Missouri  river  rates,  and  those  asked 
by  the  intervener,  based  on  43.5  per  cent  of  the  Mississippi-Missouri 
river  rates,  are  shown  below : 


Class 

1 

2 

3    4 

5 

A 

B 

C 

D 

E 

Present 

40 

30 

22.5  17.5 

14 

16.5 

13 

10.5 

9 

7.5 

Asked 

30 

22.5 

17.5  18 

11 

12 

10 

8.5 

6.5 

5.5 

Using  the  average  distance  via  six  different  routes  from  the  Missis- 
sippi River  crossings,  Marshalltown's  distance  from  the  Mississippi 
is  48  per  cent  of  the  Mississippi-Missouri  river  distance.  Rates 
based  on  this  percentage  would,  of  course,  be  somewhat  higher  than 
if  based  on  the  perecentage  of  43.5. 

If  the  mileage  blocks  in  the  Interior  Iowa  Cases^  supra^  had  been 
25  miles  instead  of  20  for  distances  over  100  miles,  as  before  referred 
to,  the  rates  at  Marshalltown  would  have  been  as  follows: 


Class. 
Hate. 


1 

2 

3 

4 

5 

A 

B 

C 

D 

B 

35 

26 

20 

15 

12.5 

14 

12 

9.5 

7.5 

7 

Fort  Dodge  and  Marshalltown  are  not  the  only  interior  Iowa 
points  whose  traffic  moves  via  crossings  on  the  bulge.  Fort  Dodge 
and  Marshalltown  pay  the  same  proportional  rates  as  other  Iowa 
points  the  same  distance  west  of  the  nearest  Mississippi  River  cross- 
ing. These  rates,  when  added  to  the  proportional  rates  between  the 
Mississippi  River  and  the  east,  make  through  rates  which  are  the 
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same  for  substantially  equal  distances  as  to  and  from  other  interior 
Iowa  points,  and  all  these  rates  bear  a  reasonable  relation  to  each 
other.  If  the  25-mile  blocks  were  continued  for  the  third  100  miles, 
the  first-class  rate  for  800  miles  would  be  60  cents,  or  9  cents  less 
than  under  the  existing  scale.  The  change  suggested  would  result 
in  a  reduction  of  the  number  of  blocks  from  14  to  12,  and  it  is  ap- 
parent that  it  would  necessitate  a  complete  revision  of  the  present 
69-cent  scale  if  the  latter  scale  is  to  be  equitably  prorated  between 
the  rivers. 

The  various  rate  ^mparisons  and  other  data  filed  at  the  hearing 
have  had  full  consideration.  The  adjustment  prescribed  in  the 
Interior  Iowa  Cases^  mpra^  was  determined  upon  after  extensive  and 
careful  investigation,  and  the  perplexing  angles  of  the  situation  that 
are  here  laid  before  us  were  all  there  considered.  It  was  impossible 
to  arrange  for  rates  that  would  be  wholly  satisfactory  to  each  indi- 
vidual city,  and  it  was  believed  that  the  rates  prescribed  would  meet 
the  difficulties  so  far  as  was  practicable. 

Daniels.  Commissioner: 

A  report  of  the  examiner  in  which  substantially  the  foregoing 
statements  of  fact  are  set  forth,  with  the  recommendation  that  we 
find  that  the  rates  assailed  are  not  unreasonable  or  unduly  preju- 
dicial, was  served  upon  the  parties.  Exceptions  were  filed  by  com- 
plainant and  intervener  which  are  directed  principally  to  the  con- 
clusion reached  by  the  examiner,  no  material  error  of  fact  being 
alleged.  The  adjustment  of  rates  assailed  was  prescribed  by  us  after 
an  extensive  and  exhaustive  investigation  as  an  adjustment  best 
adapted  to  afford  reasonable  and  equitable  rates  from  and  to  the 
various  interior  Iowa  cities  with  respect  to  the  traffic  here  in  ques- 
tion.   In  Interior  Iowa  Cases^  46  I.  C.  C,  39,  60,  we  said : 

In  the  absence  of  substantial  reasons  for  a  change,  the  principle  herein  an- 
nounced, but  not  the  rates  themselves,  should  remain  permanent  even  though 
conditions  may  in  the  future  require  either  increases  or  reductions  in  the 
amounts  of  the  rates ;  that  is  to  say,  the  Mississippi-Missouri  river  proportional 
scale,  whatever  its  level,  should  in  the  future  be  the  basis  for  fixing  rates  be- 
tween the  territory  east  of  the  Indiana-Illinois  state  line  and  the  interior  Iowa 
cities. 

Upon  consideration  of  the  record  and  exceptions  we  find  nothing 
therein  which  would  warrant  us  in  disturbing  that  adjustment.  The 
foregoing  is  accordingly  adopted  as  our  own  report,  and  an  order 
dismissing  the  complaint  will  be  entered. 
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No.  10612. 

CHAMPION  FIBRE  COMPANY 

DIRECTOR  GENERAL  AND  SOUTHERN  RAILWAY 

COMPANY. 


Submitted  October  15,  1919.    Decided  April  8,  19Z0. 


Rates  on  bituuiinoas  coal  from  Coal  Creek,  Tenn.,  to  Canton,  X  C,  found  not 

unreasonable.    Complaint  dismissed. 

Frcmcis  B.  James^  E.  T.  Ratliff^  E.  E.  Williamson^  Ewing  H.  Scottj 
and  Wayne  P.  EUis  for  complainant. 
Claudiwn  B.  Northrop  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 

Bt  Division  1 : 

Complainant  is  a  corporation  engaged  in  manufacturing  wood 
pulp  at  Canton,  N.  C.  By  complaint  filed  May  1, 1919,  it  alleges  that 
the  rates  charged  by  defendants  for  the  transportation  of  bituminous 
coal,  in  carloads,  from  Coal  Creek,  Tenn.,  to  Canton  have  been  since 
July  1,  1917,  and  are  now  unjust  and  unreasonable  in  violation  of 
section  1  of  the  act  to  regulate  commerce  and  section  10  of  the  federal 
control  act.  The  complainant  asks  reparation  and  the  establishment 
of  a  reasonable  rate  for  the  future.  Rtftes  herein  are  stated  in 
amounts  per  ton  of  2,000  pounds. 

Coal  Creek,  where  complainant  owns  coal  mines,  is  located  on  the 
Southern  Railway  about  31  miles  northwest  of  Knoxville,  Tenn. 
Canton,  a  city  with  a  population  of  6,000,  is  179  miles  from  Coal 
Creek  and  18  miles  southwest  of  Asheville,  N.  C.,  on  the  Murphy 
branch  of  the  Southern  Railway.  On  July  1, 1917,  the  rate  in  issue 
was  $1.70;  on  June  25,  1918,  it  was  increased  to  $2.20,  and  on  April 
22,  1919,  reduced  to  $2.10.  Complainant  contends  that  the  rate  of 
$1.70  was  -unreasonable  to  the  extent  that  it  exceeded  $1.55  and  that 
the  subsequent  rates  of  $2.20  and  $2.10  should  not  have  exceeded  $1.90. 
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From  April  1,  1897,  to  January  24,  1906,  the  rate  on  coal  from 
Coal  Creek  to  Canton  was  $1.75.  The  rate  to  Asheville  was  $1.60 
except  for  a  short  period.  In  1905  complainant  arranged  to  locate 
its  pulp  mills  at  Canton,  and  pursuant  to  agreement  entered  into 
with  complainant,  the  Southern  Railway  established,  effective  Janu- 
ary 24,  1906,  a  rate  of  $1.40  on  coal  from  Coal  Creek  to  Canton. 
Upon  complaint  of  other  fiber  companies  the  rate  of  $1.75  wafi  re- 
stored for  a  time,  but  the  $1.40  rate  was  reissued,  effective  October 
6,  1907,  when  the  plant  was  about  to  begin  operations.  In  order  to 
comply  with  section  4  of  the  act  to  regulate  conmierce  it  was  neces- 
sary to  reduce  the  rate  to  Asheville  20  cents  and  to  all  other  points 
in  North  Carolina  intermediate  to  Canton  from  Coal  Creek  10  cents. 
Rates  on  coal  from  the  Appalachia  district  in  southwestern  Virginia 
to  Carolina  points  were  published  on  a  differential  basis  over  the 
rates  from  the  Coal  Creek  district,  and  this  rate  adjustment  has  been 
considered  by  the  Commission  in  its  decisions  in  Black  Mountain 
Coal  Land  Co^y.  S.  Ry,  Co.^  15  I.  C.  C,  286,  Andy^s  Ridge  Coal  Co. 
V.  Southern  Ry.  Co.^  18  I.  C.  C,  405,  and  Victor  Mfg.  Co.  v.  S.  Ry. 
Co.^  21  I.  C.  C,  222.  In  the  general  readjustment  following  Victor 
Mfg.  Co.  V.  S.  Ry.  Co.^  supra^  the  rate  to  Canton  from  Coal  Creek 
was  increased  to  $1.50,  effective  October  15, 1911. 

In  the  case  of  the  Union  Tanning  Co.  v.  S.  Ry.  Co.^  25  I.  C.  C, 
112,  the  rate  on  coal  from  the  Appalachia  field  to  Old  Fort,  N.  C, 
was  in  issue.  The  rate  attacked  was  not  found  unreasonable,  but 
a  rate  in  excess  of  5  cents  over  the  rate  to  Canton  was  found  unduly 
prejudicial  to  Old  Fort.  In  the  resulting  readjustment  the  rate 
from  Coal  Creek  to  Canton  was  increased  to  $1.60  on  January  15, 
1913,  and  again  increased  to  $1.70  on  July  1,  1917,  following  the 
decision  in  The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303.  It  was  fur- 
ther increased  to  $2.20  on  June  25, 1918,  under  authority  of  (xeneral 
Order  No.  28  of  the  Director  General.  Effective  April  22,  1919,  the 
Railroad  Administration  reduced  it  to  $2.10. 

Complainant  contends  ^hat  the  rate  of  $1.40  to  Canton,  effective 
October  6,  1907,  was  just  and  reasonable  in  itself  and  relatively  in 
comparison  with  rates  contemporaneously  in  effect  to  other  points 
in  the  Carolinas  and  that  the  successive  advances  in  the  rate  to 
Canton  were  excessive  and  not  uniformly  made  to  other  points. 
In  support  of  its  contention  complainant  submitted  a  comparison 
of  the  rates  to  Canton  with  rates  to  numerous  destinations  in  Caro- 
lina territory  contemporaneously  in  effect,  showing  the  various  in- 
creases in  rates  since  October  6,  1907,  the  distances,  ton-mile  earn- 
ings, and  total  increases.    The  following  table  is  compiled  from 

complainant's  exhibit, 
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From  Coal  Creek  U>~ 


Hot  Sprinfl,  N 


lie,  w. 

Canton,  N.C 

Spartanburg,  8.  C. 

Carlisle,  8.  C 

8Utes^Ule.N.C.. 
Gastonia.N.C.... 
Alston,  8.  C 


Miles.i 


127 
105 
183 
235 
270 
280 
289 
303 


Oct.  5, 

Per  ton- 

Apr.  22, 
1919. 

Per  ton- 

1907. 

mile. 

mile. 

MilU, 

mat. 

11.40 

11 

12.00 

15.7 

1.40 

8.5 

2.10 

12.7 

1.40 

7.7 

2.10 

11.5 

1.85 

,     7.9 

2.40 

10.2 

2.10 

'      7.5 

2.55 

9.0 

XIO 

7.5 

2.70 

9:0 

2.10 

7.3 

2.75 

9.5 

2.10 

0.9 

2.80 

9.2 

Increase 


Cents. 
0.00 
.70 
.70 
.55 
.55 
.00 
.05 
.70 


1  Coal  Creek  group  average  distance. 

The  comparison  supports  complainant's  contention  that  the  rate 
to  Canton  has  been  subjected  to  a  greater  total  increase  since  1907 
than  the  rates  to  the  majority  of  the  other  destinations  shown,  but 
is  not  probative  of  complainant's  contention  that  the  rate  of  $1.40 
was  properly  aligned  with  rates  to  other  destinations.  It  is  apparent 
from  a  comparison  of  the  rates  and  ton-mile  earnings  that  the  present 
rates  conform  to  the  principle  that  ton-mile  earnings  should  decrease 
as  distances  increase,  whereas  the  $1.40  rate  to  Canton  violated  that 
principle  in  that  the  earnings  of  7.7  mills  under  that  rate  were  less 
than  the  earnings  to  Spartanburg,  52  miles  farther  distant.  On  the 
ton-mile  basis  Canton  was  practically  on  an  equality  with  Carlisle, 
S.  C,  nearly  100  miles  more  distant. 

The  wood  pulp  manufactured  by  complainant  is  sold  in  the  terri- 
tory north  of  the  Ohio  and  Potomac  rivers.  Complainant's  nearest 
competitors  are  located  at  Bristol  and  Kingsport,  Tenn.,  and  Wil- 
liamsburg, Johnsonburg,  and  Tyrone,  Pa.  The  increase  in  rates, 
effective  June  25, 1918,  at  the  points  named  ranged  from  20  cents  to 
35  cents  on  coal,  while  complainant  was  subjected  at  the  same  time 
to  an  increase  of  50  cents.  The  mills  at  the  above-named  pK>ints  are, 
however,  less  distant  from  their  co^l  supply  than  complainant. 

It  is  conceded  by  complainant  that  a  reduction  of  the  present  rate 
to  Canton  would  necessitate  rate  reductions  to  Asheville  and  other 
intermediate  points  and  also  at  some  points  on  the  lines  east  of  Ashe- 
ville. Defendants  maintain  that  a  reduction  to  Canton  would  bring 
about  a  reduction  to  Old  Fort  and  numerous  other  points,  and  would 
necessitate  a  readjustment  of  the  rates  from  the  Virginia  fields,  thus 
disrupting  the  entire  rate  adjustment. 

Defendants  show  that  Canton,  although  18  miles  farther  distant 
and  on  a  branch  line,  takes  the  same  rate  as  Asheville,  the  junction 
point  of  the  Murphy  branch  with  the  main  line.  Asheville  has  a 
population  of  25,000  and  necessarily  consumes  considerable  coal, 
though  not  as  much  as  Canton.  Defendants  point  out  the  operating 
difficulties  on  the  Murphy  branch  and  show  that  the  entire  branch, 
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123  miles  in  length,  has  not  paid  operating  expenses,  but  the  revenue 
accruing  from  or  the  operating  cost  of  the  traffic  to  and  from  Canton, 
amounting  to  75  per  cent  of  the  total  tonnage  on  the  branch,  was  not 
shown  separately.  Defendants  also  submitted  statements  showing 
in  detail  the  increased  cost  of  material,  equipment,  and  labor,  and 
assert  that  the  percentage  of  increase  in  transportation  costs  far 
exceeds  the  percentage  of  increase  in  coal  rates. 

Defendants  contend  that  the  successive  increases  in  coal  rates  to 
Canton  have  not  been  disproportionate  or  excessive.  They  maintain 
that  the  rate  of  $1.40  established  in  October,  1907,  was  a  concession 
in  order  to  develop  a  large  industry,  and  that  the  rate  of  $1.75  pre- 
viously maintained  for  many  years  compares  favorably  with  the 
rates  contemporaneously  in  effect  to  other  Carolina  points  from  the 
Coal  Creek  and  Appalachia  districts.  It  is  asserted  that  the  rate  of 
$1.70,  effective  July  1,  1917,  was  the  result  of  adjustments  made  in 
conformity  with  the  decisions  of  the  Commission  in  the  cases  pre- 
viously named.  A  comparison,  compiled  from  defendants'  exhibits, 
of  the  rates  from  the  Appalachia  and  Coal  Creek  districts  to  Canton, 
Asheville,  and  Old  Fort,  previously  named,  and  to  other  typical 
destinations  in  Carolina  territory,  showing  rates  in  effect  prior  to  and 
since  the  establishment  of  complainant's  plant,  is  shown  below : 


To- 


Asheville 

Do 

Canton 

Do 

Old  Fort., 

Do.... 

Marion 

Do 

Ifomnton 

Benderson^e. 

Do 

Spartanburg.... 

Do 


From— 


Coal  Creek. 
Appalachia. 
Coal  Creek. 
Appalachia. 
Coal  Creek. 
Appalachia. 
Coal  Creek. 
Appalachia. 
Coal  Creek. 
Appalachia. 
Coal  Creek. 
Appalachia. 
Coal  Creek. 
Appalachia. 


Mar.  12, 

Oct. «, 

Oct.  15, 

Mar.  15, 

July  1, 

1907. 
11.60 

1907. 

1911.1 

1913.> 

1917.» 

11.40 

11.50 

11.55 

11.65 

1.80 

l.«0 

1.60 

1.65 

1.75 

1.75 

1.40 

1.50 

1.60 

1.70 

1.95 

M.70 

1.60 

1.70 

1.80 

1.85 

1.90 

1.75 

1.65 

1.80 

2.10 

2.10 

1.85 

1.75 

1.90 

1.90 

2.00 

1.85 

1.85 

1.95 

2.15 

2.15 

1.85 

1.85 

1.85 

2.00 

2.10 

2.05 

1.95 

2.05 

2.25 

2.25 

2.16 

2.05 

2.05 

1.85 

1.70 

1.70 

L65 

1.75 

2.05 

M.90 

1.80 

1.76 

1.85 

1.85 

1.85 

1.85 

1.85 

1.95 

2.05 

«2.05 

1.95 

1.95 

1.95 

June25w 
1918. 


12.10 
2.30 
X20 
2.80 
2.26 
2.86 
2.40 
2.30 
2.60 
2.60 
2.20 
2.30 
2.40 
2.40 


i  Fdlowing  Victor  Manufacturing  Company  Que. 
I  FoUowlng  Union  Tanning  Company  Que, 


» Following  The  Fifteen  Per  Cent  Que, 
« Bffectlye  Oct.  28, 1907. 


It  is  apparent  that  the  relationship  of  the  rates  in  effect  from 
Coal  Creek  to  Canton  and  other  Carolina  destinations  subsequent 
to  March  15,  1913,  is  substantially  similar  to  that  which  existed 
prior  to  the  publication  of  the  $1.40  rate  to  Canton,  whereas  the 
$1.40  rate  in  effect  on  October  6,  1907,  shows  a  materially  increased 
spread  to  the  advantage  of  Canton  over  the  other  North  Carolina 
destinations.  The  subsequent  adjustments  more  nearly  equalize  the 
spread  in  these  rates  to  the  basis  existing  March  12, 1907.  The  pro- 
priety of  the  increase  effected  by  the  Fifteen  Per  Cent  Case^  supra, 
is  not  questioned  by  complainant* 
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General  Order  No.  28  provided  that  when  rates  from  producing 
points  or  destinations  were  based  on  fixed  differentials  in  cents  per 
ton  such  differentials  should  be  maintained  and  that  the  increase 
should  be  figured  on  the  highest  rate  or  group.  The  mines  at  Bon 
Air,  Tenn.,  were  the  highest-rated  group,  and  when  the  rate  from 
that  point  was  increased  from  $2.20  to  $2.70,  the  Coal  Creek  rate  was 
increased  from  $1.70  to  $2.20,  preserving  the  existing  differential  of 
50  cents  under  Bon  Air.  Complainant  contends  that  it  was  improper 
to  use  the  Bon  Air  group  as  a  basis  for  rates  from  related  points,  as 
no  coal  is  shipped  from  Bon  Air  to  Canton  or  Asheville.  It  is 
defendants'  position  that  the  advance  was  effected  in  strict  compli- 
ance with  the  rule  and  was  not  excessive,  being  29.4  per  cent  of  the 
former  rate.  Defendants  also  refer  to  numerous  rates  on  coal  in  the 
south  for  hauls  comparable  in  length  with  the  distance  from  Coal 
Creek  to  Canton,  which  were  advanced  under  authority  of  General 
Order  No.  28  to  the  extent  of  40, 45,  or  50  cents. 

Upon  the  whole  record  we  are  of  the  opinion  and  find  that  the 
rates  in  effect  from  Coal  Creek,  Tenn.,  to  Canton,  N.  C,  from  July 
1,  1917,  to  the  filing  of  the  complaint  herein  were  not  and  are  not 
unreasonable.    An  order  dismissing  the  complaint  will  be  entered. 
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No.  10700. 

UNION  TANNING  COMPANY 

V. 

DIRECTOR  GENERAL,  CAROLINA,  CLINCHFIELD  &  OHIO 

RAILWAY,  ET  AL. 


Submitted  January  7,  1920,    Decided  April  8,  192(k 


Rates  on  bituminous  coal  from  the  Appalachla  group  of  mines  in  southwestern 
Virginia  to  Old  Fort,  N.  C,  found  not  unreasonable.    Complaint  dismissed, 

W.  0.  Mitchell  for  complainant. 
Claudian  B.  Northrop  for  defendants. 

Report  of  the  Commission. 

Division  1,  Commissioners  McChord,  Meter,  and  Aitchison. 

AIeyer,  Commissioner: 

This  proceeding  was  made  the  subject  of  a  proposed -Report  which 
was  served  upon  the  parties.  Exceptions  were  filed  by  complainant. 
Our  report  follows  to  a  large  extent  that  proposed  by  the  examiner. 

Complainant  operates  a  tannery  and  manufactures  tanning  ex- 
tract at  Old  Fort,  N.  C.  By  complaint,  filed  June  11,  1919,  it  al- 
leges that  the  rates  charged  by  defendants  for  the  transportation  of 
bituminous  coal  from  the  Appalachia  and  Dante  coal-mining  groups 
in  southwestern  Virginia,  and  more  particularly  Arno,  Appalachia, 
Andover,  Exeter,  Keokee,  and  Stonega,  Va.,  to  Old  Fort,  have  been, 
since  July  1, 1917,  and  are  now,  unjust  and  unreasonable,  in  violation 
of  section  1  of  the  act  to  regulate  commerce  and  section  10  of  the 
federal  control  act.  The  complaint  asks  for  reparation  and  for 
the  establishment  of  reasonable  rates  for  the  future. 

Old  Fort  is  a  local  point  on  the  Southern  Railway  between  Marion, 
N.  C,  and  Asheville,  N.  C,  11  miles  west  of  Marion  and  30  miles  east 
of  Asheville.  The  points  of  origin  are  located  in  what  is  known  as 
the  Appalachia  coal  field  in  southwestern  Virginia.  The  rates  from 
the  Appalachia  district  to  points  in  this  territory  west  of  Marion, 
a  junction  with  the  Carolina,  Clinchfield  &  Ohio  Railway,  are  based 
on  the  rates  from  the  Coal  Creek  district  in  Tennessee  and  are  10 
cents  per  ton  higher  than  the  Coal  Creek  rates.  Defendants  state 
that  as  a  rule  the  coal,  whether  originating  at  points  on  the  Southern 
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Bailway  or  on  the  lines  of  other  carriers  serving  the  Appalachia  dis- 
trict, moves  to  Old  Fort  by  way  of  the  Southern  through  Morris- 
town,  Term.,  and  Asheville.  This  is  said  to  be  for  operating  reasons 
and  to  avoid  departures  from  the  long-and-short-haul  rule  of  the 
fourth  section.  Under  the  tariffs  the  rates  are  applicable  by  way  of 
the  Carolina,  Clinchfield  &  Ohio  Bailway  through  Marion,  and 
complainant  urges  that  at  least  from  the  Dante  group  the  movement 
is  via  this  route.  The  average  distance  from  the  mines  served  by 
the  Southern  Railway  to  Old  Fort  by  way  of  Asheville  is  230  miles, 
and  from  mine^  on  the  Interstate  Railroad  moving  by  way  of  the 
Norfolk  &  Western  Railway  and  Carolina,  Clinchfield  &  Ohio  to 
Johnson  City,  Term.,  thence  Southern  Railway,  it  is  305  miles.  The 
average  distance  from  the  Dante  district,  served  by  the  Carolina, 
Clinchfield  &  Ohio,  is  271  miles  by  way  of  Johnson  City  and  200 
miles  by  way  of  Marion. 

The  rates  in  effect  to  Old  Fort,  Asheville,  Canton,  N.  C,  and  Mar- 
ion on  July  1, 1917,  and  as  subsequently  changed,  are  stated  below. 
Canton  is  a  local  point  on  the  Southern  Railway,  18  miles  west  of 
Asheville. 

Rates  on  bUuminous  coal  from  mines  in  the  Appalachia  group. 


To- 


Route. 


MUes. 


Effective 

July  1, 

1917. 


Effective 

Juno  25, 

1918. 


Pres- 
ent 
rates. 


Old  Fort. 

Do... 
Adieville 

Do... 
Canton... 

Do... 
Marion... 

Do... 


Soathem  Railway 

I.  R.  R.,  N.  dc  W.,C.C.  &  O.,  8.  Ry 

Southern  Railway 

LR.R.,N.&W.,C.C.&0.,S.  Ry 

Southern  Railway 

I.  R.R.,N.&W.,C.C.  &0.,S.  Ry 

Southern  Railway 

L  R.  R.,  N.  &  W.,C.C.  &  0.,  direct 


' 


230 
305 
200 
276 
218 
294 
241 
222 


11.90 
1.86 
1.76 
1.75 
1.80 
1.80 
1.85 
1.85 


$2.36 
2.30 
2.20 
2.20 
2.30 
2.30 
2.30 
2.30 


$2. 25 
2.25 
2.20 
2.20 
2.20 
2.20 
2.30 
2.30 


In  January,  1907,  the  rate  on  bituminous  coal  from  the  Appalachia 
district  to  Old  Fort  was  $2.10  per  net  ton,  and  from  the  Coal  Creek 
district  $1.85.  The  decisions  in  Black  Mountain  Coal  Land  Co.  v.  S. 
Ry.  Co.,  15  I.  C.  C,  286 ;  Andy^s  Ridge  Coal  Co.  v.  Southern  Ry.  Co., 
18  I.  C.  C,  405 ;  and  Victor  Mfg.  Co.  v.  S.  Ry.  Co.,  21  I.  C.  C,  222, 
necessitated  various  changes  in  these  rates,  so  that  between  October  15, 
1911,  and  January  15, 1913,  the  rate  was  $1.85  from  the  Appalachia 
district  and  $1.75  from  Coal  Creek.  The  rate  from  the  Appalachia 
mines  to  Old  Fort  was  considered  in  Union  Tanning  Co.  v.  S.  Ry.  Co., 
26 1.C.C.,  112,  decided  October  15, 1912.  It  was  alleged  in  that  proceed- 
ing that  the  rate  of  $1.85  was  unreasonable  and  unjustly  discriminatory 
by  comparison  with  a  rate  of  $1.60  then  in  effect  from  the  same 
mines  to  Canton.    The  Commission  found  that  the  rate  to  Old  Fort, 
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while  not  shown  to  be  unreasonable,  was  unduly  prejudicial  to  the 
extent  that  it  exceeded  the  Canton  rate  by  more  than  5  cents  per  ton. 

In  compliance  with  the  decision  in  that  case  the  carriers  reduced 
the  rate  to  Old  Fort  10  cents  per  ton,  or  to  $1.75,  effective  January 
15,  1913,  and  increased  the  rate  to  Canton  to  $1.70.  These  rates  re- 
mained in  force  until  July  1,  1917,  when,  under  permission  granted 
in  The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303^  the  rate  to  Old  Fort 
in  effect  by  way  of  the  Southern  Railway  was  increased  15  cents. 
The  joint  rate  maintained  in  connection  with  the  Carolina,  Clinch- 
field  &  Ohio  by  way  of  Johnson  City  was  increased  40  cents.  Bates 
to  Canton  and  many  other  points  in  this  territory  were  likewise  in- 
creased 10  cents.  The  next  change  occurred  on  June  25, 1918,  under 
General  Order  No.  28  of  the  Director  General.  That  order  provided 
that  when  rates  on  coal  had  been  increased  less  than  15  cents  per  ton 
since  June  1,  1917,  the  difference  between  the  amount  of  the  increase 
and  15  cents  should  be  added  to  the  rates  then  in  effect  and  the  re- 
sultant rates  increased  on  the  basis  of  specific  amounts  set  out  in  the 
order. 

It  was  further  provided  that  when  rates  from  producing  points 
were  based  on  fixed  differentials  such  differentials  should  be  main- 
tained, and  that  the  increases  should  be  figured  on  the  highest-rated 
group;  in  this  case  Bon  Air,  Tenn.  The  increase  as  applied  to  the 
rate  from  Bon  Air  was  40  cents  per  ton,  and  allowing  for  disposi- 
tion of  fractions  resulted  in  a  rate  of  $2.30  from  the  Appalachia 
group  to  Old  Fort  and  Canton,  and  this  rate  was  made  effective  to 
Old  Fort  by  way  of  the  Carolina,  Clinchfield  &  Ohio  through  John- 
son City.  However,  the  Southern  Railway,  in  order  to  restore  the 
difference  of  5  cents  between  the  Old  Fort  and  Canton  rates  on  traffic 
from  the  Appalachia  district,  applied  under  our  finding  in  Union 
Tamming  Co.  v.  S,  Ry.  Co.,  supra,  added  5  cents  to  the  rate  to  the 
former  point.  Subsequently,  upon  applications  of  the  Champion 
Fibre  Company,  of  Canton,  and  of  complainant  to  the  Louisville  Dis- 
trict Freight  Traffic  Committee,  the  rate  of  the  Southern  Railway  to 
Old  Foil;  was  reduced  10  cents  per  ton ;  that  of  the  Carolina,  Clinch- 
field  &  Ohio  and  Southern  through  Johnson  City  5  cents  per  ton ;  and 
a  reduction  of  10  cents  was  made  in  the  rate  to  Canton.  The  present 
rates,  therefore,  are  $2.25  and  $2.20,  respectively.  These  changes  were 
not  accompanied  by  a  reduction  in  rates  to  other  points  in  this  ter- 
ritory. 

It  is  the  contention  of  complainant  that  inasmuch  as  there  is  no  move- 
ment of  coal  from  the  Bon  Air  group  of  mines  to  Old  Fort  and  points 
in  the  surrounding  territory  it  was  improper,  under  General  Order  No. 
28,  to  have  taken  the  rates  from  that  group  as  the  basis  for  rates  from 
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related  groups.  The  highest-rated  group  from  which  there  has  been 
a  moveiTient  of  coal  to  Old  Fort  is  the  Jellico,  Tenn.,  group,  from 
which  the  rate  to  Old  Fort  on  June  24, 1918,  was  $1.90  per  ton.  The 
increase  authorized  under  General  Order  No.  28  applied  to  that  rate 
would  have  been  30  cents  per  ton,  and  would  have  produced  a  rate 
of  $2.20  to  Old  Fort  from  both  the  Jellico  and  Appalachia  districts. 

Complainant  also  contends  that  the  rate  from  mines  in  southwestern 
Virginia  should  not  exceed  those  from  the  Coal  Creek  district.  The 
distance  from  Coal  Creek  is  196  miles  as  compared  with  200  miles 
from  the  Dante  group,  adjoining  the  Appalachia  group,  by  way  of 
the  route  through  Marion.  Via  the  route  through  Asheville  from 
the  Appalachia  group  the  average  distance  is  267  miles,  and  from 
the  Dante  group,  235  miles.  The  present  rate  of  $2.25  to  Old  Fort 
is  6  cents  lower  than  the  rate  to  Marion,  and  there  is  therefore  a 
departure  from  the  provisions  of  the  fourth  section  on  such  traffic 
as  may  move  through  Marion.  This  departure  is  without  authority 
and  should  be  corrected. 

Complainant  did  not  undertake  to  show  that  the  rate  to  Old  Fort 
was  unreasonable  per  se^  relying  on  the  testimony  taken  in  Champion 
Fibre  Co,  v.  Director  General^  57  I.  C.  C,  349,  decided  contempo- 
raneously herewith,  in  which  complaint  is  made  against  the  rates 
from  Coal  Creek  to  Canton  in  effect  since  July  1,  1917.  On  the 
other  hand,  defendants  submitted  numerous  comparisons  tending  to 
show  that  the  rates  to  Old  Fort  during  the  period  covered  by  the 
complaint  have  not  been  excessive.  For  example,  they  compare  the 
rate  of  $1.90  from  Appalachia  to  Old  Fort  in  effect  via  the  Southern 
Railway  prior  to  June  25,  1918,  a  distance  of  230  miles,  with  a  rate 
of  $1.95  from  the  Dante  group  to  Spartanburg,  a  distance  of  244 
miles,  and  with  a  rate  of  $2.20  from  the  Pocahontas  group  to  Win- 
ston-Salem, a  distance  of  262  miles.  On  June  25,  1918,  the  rate  to 
Old  Fort  was  increased  45  cents  per  ton,  while  the  rates  to  Spartan- 
burg and  Winston-Salem  were  increased  45  cents  and  50  cents,  re- 
spectively. The  subsequent  reduction  in  the  Old  Fort  rates  made 
the  increase  over  the  previous  rates  35  cents  in  the  case  of  trafljc 
moving  over  the  Southern  Eailway  and  40  cents  in  the  case  of  traffic 
moving  over  the  Carolina,  Clinchfield  &  Ohio  and  Southern  through 
Johnson  City.  Many  other  similar  comparisons  were  made.  Other 
exhibits  were  filed  showing  the  increases  in  the  costs  of  operation  in 
1918  over  1917  and  preceding  years. 

As  hereinbefore  stated,  we  had  under  consideration  in  1912  the 
reasonableness  and  propriety  of  a  rate  of  $1.85  from  Appalachia  to 
Old  Fort.  We  did  not  find  that  rate  unreasonable,  but  in  order  to 
effect  the  readjustment  required  the  carriers  reduced  it  10  cents  per 
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ton.  Subsequently  authority  was  granted  in  The  Fifteen  Per  Cent 
Oase^  supra^  to  increase  all  bituminous  coal  rates  in  southern  terri- 
tory 15  per  cent,  with  a  maximum  of  15  cents  per  ton.  Accordingly 
the  rate  via  the  Southern  Eailway  became  $1.90,  but  for  some  reason 
not  explained  upon  this  record  the  rates  to  other  points  and  to  Old 
Fort  via  the  Carolina,  Clinchfield  &  Ohio  and  Southern  through 
Johnson  City  were  increased  only  10  cents.  The  rate  of  $1.90  re- 
sulted in  a  higher  rate  to  Old  Fort  than  was  contemporaneously  in 
effect  over  the  same  route  to  Marion,  a  more  distant  point,  and  also 
increased  the  spread  between  the  Old  Fort  and  Canton  rates  to  10 
cents.  It  can  not  be  said  upon  this  record  that  that  rate,  expressly 
authorized  in  The  Fifteen  Per  Gent  Case^  was  unreasonable.  It  may 
have  been  imduly  prejudicial,  but  undue  prejudice  was  not  alleged 
in  the  complaint  nor  shown  at  the  hearing.  Moreover,  as  was  said 
in  Oregon  Fruit  Co.  v.  S.  P.  Go.^  50  I.  C.  C,  719,  in  the  absence 
of  proof  of  damage  to  the  shipper  the  fact  that  carriers  have  charged 
or  received  rates  which  violate  the  long-and-short-haul  rule  of  the 
fourth  section  of  the  act  is  not  of  itself  a  sufficient  basis  for  an 
award  of  reparation.  The  departure  from  the  provisions  of  the 
fourth  section  was  corrected  when  the  present  rates  became  effective 
and  the  rate  to  Old  Fort  is  now  5  cents  lower  than  that  to  Marion. 

While  the  method  of  applying  the  increase  under  General  Order 
No.  28  might  appear  to  be  subject  to  criticism,  when  the  resulting 
rate  is  compared  with  other  rates  in  this  territory,  it  does  not 
appear  to  be  out  of  line. 

Upon  consideration  of  the  whole  record  we  are  of  the  opinion  and 
find  that  the  rates  assailed  on  bituminous  coal  to  Old  Fort  were 
not  and  are  ^  not  unreasonable  as  alleged.  The  complaint  will  be 
dismissed. 
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No.  10788. 
CUBAN  MOLASSES  COMPANY 

V. 

DIRECTOR  GENERAL,  MOBILE  &  OHIO  RAILROAD 

COMPANY,  ET  AL. 


Submitted  February  16,  1920,    Decided  AprU  i,  1920. 


Rate  of  29  cents  per  100  pounds  on  blackstrap  molasses,  in  tank-car  loads  from 
Mobile,  Ala.,  to  Rondout,  111.,  found  to  have  been  unreasonable  to  the  ex- 
tent that  it  exceeded  23  cents.    Reparation  awarded. 

C.  R.  Hillyer  for  complainant. 
WUUam  Burger  for  defendants. 

Report  of  the  Commission. 

Division  3,  Combiissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

No  exceptions  were  filed  to  the  proposed  report.. 

Complainant,  C.  U.  Snyder,  trading  under  the  name  of  Cuban 
Molasses  Company,  is  engaged  in  the  mixed-feed  business  at  various 
points  throughout  the  United  States  with  principal  offices  at  Chi- 
cago, 111.  By  complaint  seasonably  filed,  as  amended,  he  alleges 
that  the  rate  of  29  cents  per  100  pounds  charged  by  defendants  for 
the  transportation  of  11  tank-car  loads  of  blackstrap  molasses  from 
Mobile,  Ala.,  to  Rondout,  111.,  during  the  period  from  January  21 
to  April  8, 1915,  was  imreasonable  and  unduly  prejudicial  to  the  ex- 
tent that  it  exceeded  23  cents.  Reparation  only  is  asked.  Rates  will 
be  stated  in  cents  per  100  pounds. 

The  shipments  moved  over  the  Mobile  &  Ohio  Railroad  to  East 
St.  Louis,  111.,  Chicago,  Burlington  &  Quincy  Railroad  to  Chicago, 
and  Chicago,  Milwaukee  &  St.  Paul  Railway  to  destination.  They 
were  loaded  in  tank  cars  furnished  by  the  Chicago,  Burlington  & 
Quincy  and  were  routed  via  that  line  as  an  intermediate  carrier  in 
order  that  it  might  participate  in  tlie  tralfic,  apparently  imder  the 
erroneous  assumption  that  the  rate  of  23  cents  which  Avas  applicable 
via  other  lines  also  applied  over  the  route  named.  Charges  were 
originally  collected  at  the  23-cent  rate.  A  year  or  more  later  it  was 
discovered  that  the  rate  legally  applicable  over  the  route  of  move- 
ment was  29  cents  and  that  the  shipments  had  been  undercharged 
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C  cents.  The  undercharges  have  been  paid.  On  June  25,  1916,  the 
23-cent  rate  was  established  over  the  route  of  movement.  At  the 
time  these  shipments  moved  the  23-cent  rate  was  applicable  via  the 
route  of  movement  to  Milwaukee,  Wis.,  a  farther  distant  point. 

Defendants  admit  that  the  rate  assailed  was  unreasonable  and 
express  willingness  to  make  reparation  to  the  basis  of  the  lower  rate 
subsequently  established.  In  proceedings  upon  the  special  docket 
we  found  that  the  rate  of  29  cents  paid  by  complainant  upon  certain 
other  shipments  of  the  same  commodity  between  the  same  points 
from  March  25  to  April  19,  1915,  inclusive,  was  unreasonable  and 
awarded  reparation  to  the  basis  of  the  23-cent  rate. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  23  cents  per  100  pounds;  that  complainant  made  the 
shipments  as  described  and  paid  and  bore  the  charges  thereon ;  that 
he  was  damaged  thereby  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  which  would  have  accrued  at  the  rate  herein 
found  reasonable ;  and  that  he  is  entitled  to  reparation,  with  interest. 
The  exact  amount  of  reparation  due  can  not  be  determined  upon  the 
present  record  and  the  complainant  should  comply  with  rule  V  of 
the  Bules  of  Practice.    No  order  for  the  future  is  necessary. 
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No.  10874.* 
E.  T.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR  GENERAL,  PHILADELPHIA,  BALTIMORE  & 
WASHINGTON  RAILROAD  COMPANY,  ET  AL. 


Submitted  January  16,  1920,    Decided  April  1,  1920. 


Rate  charged  on  shipments  of  caustic  soda,  in  carloads,  from  Elkton,  Md.,  to 
Hopewell,  Va.,  over  the  route  of  movement  found  not  to  have  been  un- 
reasonable. Shipments  found  to  have  been  misrouted  by  the  initial  carrier. 
Reparation  awarded. 

Harvey  S,  Farrow^  for  complainant. 
Henry  Wolf  Bikle^  for  defendants. 

Report  or  the  Commission. 

Division  3,  Commissioners  IJall,  Attchison,  and  Eastman. 

By  Division  3 : 

These  cases  were  consolidated  and  made  the  subject  of  a  proposed 
report.  Exceptions  thereto  were  filed  by  complainant.  The  fol- 
lowing  is  the  report  so  proposed,  with  such  modifications  as  appeared 
appropriate  from  our  examination  of  the  record  and  the  exceptions 
filed: 

By  complaints  seasonably  filed,  as  amended,  the  complainant,  a 
corporation  engaged  in  the  manufacture  of  explosives,  alleges  that 
15  carloads  of  caustic  soda  forwarded  from  Elkton,  Md.,  to  Hope- 
well, Va.,  during  the  period  from  September  8  to  December  24, 1917, 
were  misrouted  and  that  by  reason  thereof  it  has  been  subjected  to 
the  payment  of  unjust  and  unreasonable  charges.  It  also  alleges 
that  the  rate  applicable  over  the  route  of  movement  was  unjust  and 
unreasonable.  Reparation  is  asked.  Rates  will  be  stated  in  cents 
per  100  pounds. 

The  shipments,  which  were  not  routed  by  the  shipper,  moved  from 
Elkton  over  the  Philadelphia,  Baltimore  &  Washington  Railroad 
to  Potomac  Yard,  Va.,  Washington  Southern  and  Richmond,  Fred- 
ericksburg &  Potomac  railroads  to  Richmond,  Va.,  and  Norfolk  & 
Western  Railway  to  destination.    Charges  were  collected  at  the  rate 

*Tbl8  report  also  embraces  No.  10921,  Same  v.  Same. 
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of  31  cents  applicable  over  the  route  of  movement.  If  the  shipments 
had  moved  via  the  Philadelphia,  Baltimore  &  Washington  to  Wil- 
mington, Del.,  Pennsylvania  and  New  York,  Philadelphia  &  Nor- 
folk railroads  to  Norfolk,  Va.,  and  beyond  over  the  Norfolk  &  West- 
em  a  rate  of  21.1  cents  would  have  applied  on  the  shipments  made 
prior  to  October  1,  1917,  and  a  rate  of  16.8  cents  on  those  on  and 
after  that  date.  These  rates  were  combinations  of  the  rates  of  8.5 
cents  prior  to  October  1,  1917,  4.2  cents  thereafter,  from  Elkton  to 
Wilmington,  and  12.6  cents  beyond.  Prior  to  the  movement  of  the 
shipments  complainant  requested  the  Pennsylvania  Bailroad  to  es- 
tablish from  Elkton  to  Hopewell  the  rate  of  12.6  cents  in  effect  from 
Wilmington  to  Hopewell.  The  Pennsylvania  declined  to  do  this, 
but  offered  to  establish  a  rate  of  15.8  cents  from  Elkton  to  Hopewell 
via  the  Norfolk  route.  This  rate  was  never  established.  On  June 
25,  1918,  following  General  Order  No.  28  of  the  Director  General  of 
Railroads,  the  I6.8-cent  rate  was  increased  to  21  cents,  the  present 
rate. 

Defendants  admit  that  the  shipments  were  misrouted  and  state 
that  the  claim  would  have  been  adjusted  on  the  basis  of  the  rate  of 
16.8  cents  but  for  the  fact  that  complainant  sought  adjustment  at 
a  rate  of  15.8  cents.  They  further  state  that  at  the  time  when  these 
shipments  moved  15.8  cents  woidd  haVe  been*a  reasonable  rate  via 
Norfolk  and  that  they  had  intended  to  establish  that  rate  via 
the  Norfolk  route  before  the  shipments  moved.  But  the  reasonable- 
ness of  the  rate  via  Norfolk  is  not  in  issue,  although  some  evidence 
was  introduced  on  this  point,  nor  are  all  of  the  carriers  constituting 
this  route  made  defendants.  No  evidence  was  introduced  bearing 
upon  the  reasonableness  of  the  rate  paid  over  the  route  of  move- 
ment, and  the  record  does  not  contain  a  sufficient  basis  to  support 
a  finding  with  respect  thereto. 

We  do  not  find  that  the  rate  via  the  route  of  movement  was  un- 
reasonable, but  we  do  find  that  the  shipments  were  misrouted  by  the 
Philadelphia,  Baltimore  &  Washington  Eailroad  Company;  that 
complainant  made  the  shipments  as  described,  paid  and  bore  the 
charges  thereon,  and  was  damaged  by  the  misrouting  to  the  extent 
of  the  difference  between  the  rates  paid  and  those  which  would 
have  been  applicable  via  Wilmington,  viz,  21.1  cents  on  the  ship- 
ments made  prior  to  October  1,  1917,  and  16.8  cents  on  the  ship- 
ments made  thereafter;  and  that  complainant  is  entitled  to  repara- 
tion, with  interest,  from  the  Philadelphia,  Baltimore  &  Washington 
Kailroad  Company.  The  exact  amount  of  reparation  due  can  not  be 
determined  upon  this  record,  and  complainant  should  comply  with 
rule  V  of  the  Rules  of  Practice. 
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No.  10544. 

CHAPIN  &  COMPANY 

V. 

DIRECTOR  GENERAL,  CENTRAL  RAILROAD  COMPANY 

OF  NEW  JERSEY,  ET  AL. 


BubmUted  August  SO,  1919,    Decided  April  1, 1920, 


Rates  on  copra-oil  meal,  in  carloads,  from  Undercliff,  N.  J.,  and  Port  Ivory, 
Siaten  Island,  N.  Y..  to  Hammond,  Ind.,  found  unreasonable.  Reparation 
awarded  and  measure  of  reasonable  rates  prescribed. 

John  Andrew  Ronan  and  B,  F.  Gruhha  for  complainant. 
Marion  B,  Pierce  for  defendants. 

Report  or  the  Commission. 

Division  8,  Commissioners  Hall,  Aitchison,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  feed  business  at  Chi- 
cago, 111.,  with  mills  and  elevators  at  Hammond,  Ind.  By  complaint 
filed  March  31,  1919,  it  alleges  that  the  rates  charged  on  numerous 
carloads  of  copra  cake,  copra  meal,  and  coconut-oil  cake  shipped 
from  Undercliff,  N.  J.,  and  Port  Ivory,  Staten  Island,  N.  Y.,  to 
Hammond  during  the  period  from  July  16, 1917,  to  the  date  of  filing 
the  complaint,  were,  and  that  the  present  rates  are,  unreasonable, 
unjustly  discriminatory,  and  unduly  prejudicial  in  violation  of  sec- 
tions 1,  2,  and  3  of  the  act  to  regulate  commerce  and  section  10  of 
the  federal  control  act.  An  award  of  reparation  and  the  establish- 
ment of  reasonable  rates  for  the  future  are  asked.  Rates  will  be 
stated  in  cents  per  100  pounds. 

The  principal  contention  of  complainant  is  that  the  rates  charged 
should  not  have  exceeded  the  contemporaneous  aggregates  of  inter- 
mediate rates,  based  on  Buffalo,  Black  Rock,  or  Suspension  Bridge, 
N.  Y.,  applicable  on  cottonseed  meal  or  cottonseed-oil  cake.  There 
\a  no  allegation  that  the  fourth  section  of  the  act  was  or  is  violated 
and  no  application  thereunder  was  heard  in  connection  herewith. 
No  evidence  was  introduced  to  support  the  allegations  cif  unjust  dis- 
crimination and  undue  prejudice  under  sections  2  and  3  other  than 
n  general  showing  that  copra  meal  under  certain  conditions  is  sold 
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in  some  markets  in  competition  with  cottonseed  meal  and  other  com- 
modities accorded  the  commodity  rates  on  grain  products. 

At  the  hearing  it  developed  that  no  cake  moved,  and  that  the  ship- 
ments consisted  of  copra  meal,  sometimes  called  copra-oil  meal.  The 
record  deals  only  with  that  commodity.  Copra  is  imported  from 
tropical  countries,  and  consists  of  dried  coconut  meats.  It  is  then 
crushed  and  put  through  a  process  to  extract  the  oil.  The  residue 
is  sometimes  sold  in  cake  form,  but  more  often  as  meal.  The  latter, 
like  cottonseed  meal,  is  used  extensively  as  a  stock  feed.  Copra  meal 
ordinarily  loads  25  per  cent  heavier  than  cottonseed  meal  or  cotton- 
seed cake,  and  complainant's  shipments  were  loaded  some  10  per  cent 
above  the  marked  capacity  of  the  cars.  The  majority  of  the  ship- 
ments weighed  about  44  tons ;  some  weighed  55  tons.  The  value  in 
April,  1918,  of  copra  meal  and  cottonseed-oil  cake  at  points  of  pro- 
duction was  about  $38  and  $50  per  ton,  respectively.  Approximately 
the  same  ratio  of  value  applies  to-day.  Copra  meal  is  shipped  in  the 
same  manner  as  cottonseed  meal  or  cake,  and  under  substantially 
similar  conditions  of  transportation,  except  that  the  volume  of  move- 
ment is  not  so  great. 

Undercliff  is  located  on  the  New  York,  Susquehanna  &  Western 
Railroad  and  Port  Ivory  on  the  Staten  Island  Rapid  Transit  Rail- 
road. Both  are  within  the  lighterage  limits  of  New  York  harbor. 
The  shipments  moved  over  defendants'  lines  and  charges  were  col- 
lected at  the  legally  applicable  joint  through  sixth-class  rates^  of  30 
cents  prior  to  June  25,  1918,  and  37.5  c6nts  on  and  after  that  date. 
Copra  meal  was  not  specifically  named  in  the  official  classification 
governing,  but  oil  cake,  oil  meal,  or  meal,  n.  o.  s.,  in  carloads,  were 
rated  sixth  class. 

There  were  no  joint  through  commodity  rates  from  and  to  these 
points  on  cottonseed  meal,  cottonseed-oil  cake,  or  grain  products. 
When  the  first  of  the  shipments  moved,  defendants  £rie  Railroad 
and  C^entral  Railroad  of  New  Jersey,  hereinafter  called  the  Central, 
published  commodity  rates  to  Buffalo,  representative  of  the  Niagara 
frontier  points  named,  on  grain  products  and  kindred  commodities, 
which  specifically  included  corn-oil  cake,  cottonseed  cake,  cotton- 
seed-oil cake,  linseed-oil  cake,  oil  meal,  and  cottonseed  meal;  oil 
May  10,  1919,  copra-oil  meal  and  copra-oil  cake  were  added  to  the 
list  of  commodities  taking  grain-products  rates.  As  the  list  already 
included  oil  meal,  the  effect  of  these  additions  to  that  list  was  to 
make  more  definite  the  application  of  the  grain-products  rates  on 
copra-oil  meal.  The  only  rate  to  Buffalo  via  defendant  Lehigh 
Valley  Railroad  on  oil  cake,  oil  meal,  and  meal,  n.  o.  s.,  which 
would  include  copra-oil  meal,  cottonseed  meal,  and  cottonseed-oil 
cake,  was  the  sixth-class  rate.    Beyond  Buffalo,  defendants  had  in 
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effect,  during  the  first  part  of  the  period,  a  commodity  rate  on 
grain  products,  which  included  corn-oil  cake,  cottonseed-oil  cake, 
linseed-oil  cake,  cottonseed  meal,  corn-oil  meal,  and  linseed-oil  meal ; 
on  January  1,  1919,  the  grain-products  basis  of  rates  was  made 
applicable  to  coconut-oil  meal  and  coconut-oil  cake,  which  would 
include  copra-oil  meal  and  cake,  also  palm-kernel  meal,  peanut-oil 
meal^  and  soya-bean  meal,  which  latter  commodities  are  also  used 
to  some  extent  for  stock  feed.  The  table  below  gives  these  rates 
separately  and  their  aggregates  for  the  period  from  the  date  of 
the  first  shipment  to  the  present  time: 


Dates  efTective. 


July  16, 1917. 
Ang.  1.1917.. 
Apr.  13, 1918. 
Apr.  18, 1918. 
May  34, 1918. 
Jtme25,191S. 
Deo.  1,1919.  . 


To  Doffalo  via— 


Erie. 


11.0 


13.6 


17.0 


Central. 


11.6 


13.5 
17.0 


Lehigh 
Valley. 


Buffalo 

to 
Ham- 
mond. 


13.8 
16.0 


20.0 
20.5 


13.7 


16.0 
'26*6' 


Aggre?ates  of  intermediates 
to  BufTalo  \ia— 


Erie. 


25.3 


27.2 
29.6 


37.0 


Central. 


25.3 


27.  *\ 
29.5 
37.0 


lehif^h 
Valley. 


27.5 
29.7 


32.0 


40.0 
40.  f 


Apparently  some  of  the  shipments  moved  after  January  1,  1919, 
at  which  time  the  combination  rates  on  Buffalo  via  the  Erie  and 
Central  applicable  on  copra-oil  meal  made  less  by  one-half  cent  than 
the  joint  through  sixth-class  basis  of  rates  legally  applicable.  No 
authority  appears  for  this  departure  from  the  aggregate  of  the  in- 
termediates provision  of  the  fourth  section  and  the  rates  affected 
thereby  were  therefore  unlawful. 

In  Southport  MUl  v.  Director  General^  55  I.  C.  C,  154,  we  found 
that  the  rates  on  copra  and  palm-kernel  products  from  New  Orleans 
and  Baton  Rouge,  La.,  to  St.  Louis,  Mo.,  Chicago,  111.,  Brooklyn, 
N.  Y.,  and  various  other  destinations  were  unreasonable  to  the 
extent  that  they  exceeded  the  rates  contemporaneously  applicable  on 
similar  products  of  cotton  seed,  and  awarded  reparation. 

As  to  shipments  via  the  Lehigh  Valley,  Fourth  Section  Order  No. 
340,  General  No.  6,  issued  October  10,  1911,  and  still  in  effect,  pro- 
vided: 

That,  applying  the  rule  de  minimiSy  aU  carriers  be,  and  they  are  hereby, 
authorized,  in  the  mailing  up  of  through  fares  or  rates  on  the  aggregate  of  the 
intermediate  fares  or  rates,  to  disregard  fractions  of  a  cent  less  than  .5,  retain- 
ing the  half  cent  in  the  rate  when  it  is  even  .5,  and  making  the  rate  in  even 
cents  when  the  fraction  is  more  than  .5. 

The  aggregate  of  the  intermediate  rates  in  effect  on  cottonseed 
meal  from  August  1,  1917,  to  April  17,  1918,  inclusive,  on  ship- 
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ments  moving  into  Buffalo  over  the  Lehigh  Valley  was  29.7  cents, 
and  the  defendants  were  therefore  authorized  under  the  provisioii 
quoted  to  make  the  joint  rate  30  cents.  The  latter  was  the  rate 
legally  applicable  on  both  cottonseed  meal  and  copra  meal. 

Upon  the  record  we  are  of  opinion  and  find  that  the  rates  assailed 
which  were  in  effect  prior  to  August  1,  1917,  via  the  Lehigh  Valley, 
and  prior  to  January  1,  1919,  via  the  Erie  and  Central,  were  unjust 
and  unreasonable  to  the  extent  that  they  exceeded  the  aggregates 
of  intermediate  rates  contemporaneously  in  effect  on  copra-oil  meal 
as  well  as  on  cottonseed  meal  or  cottonseed-oil  cake,  in  carloads,  to 
Buffalo,  Black  Rock,  and  Suspension  Bridge,  N.  Y.,  and  beyond  on 
cottonseed  meal  or  cottonseed-oil  cake;  and  further  that  the  rates 
assailed  in  effect  via  the  Erie  and  Central  on  and  after  January  1, 
1919,  were,  are,  and  for  the  future  will  be,  unreasonable  to  the 
extent  that  they  exceeded  or  may  exceed  the  aggregates  of  interme- 
diate rates  contemporaneously  in  effect  to  and  from  Buffalo,  Black 
Rock,  and  Suspension  Bridge,  on  copra  meal  or  copra-oil  meal,  m 
carloads. 

The  freight  charges  in  excess  of  those  that  accrued  at  30  cents  per 
100  pounds  were  not  borne  by  the  complainant,  but  were  charged  to 
the  shipper  who  is  not  a  party  to  this  proceeding.  We  further  find 
that  the  shipments  were  made  as  described;  that  complainant  bore 
the  charges  thereon  on  the  basis  of  30  cents  per  100  pounds;  that  it 
has  been  damaged  to  the  extent  of  the  difference  between  the  charges 
borne  by  it  and  those  that  would  have  accrued  on  the  basis  herein 
found  reasonable;  and  that  it  is  entitled  to  reparation,  with  in- 
terest. The  exact  amount  of  reparation  due  can  not  be  determined 
on  this  record,  and  complainant  should  prepare  and  submit  to  de- 
fendants for  verification  a  statement  showing  the  details  of  the  ship- 
ments in  accordance  with  rule  V  of  the  Rules  of  Practice.  Upon 
receipt  of  a  statement  so  prepared  and  verified  we  will  consider  the 
entry  of  an  order  awarding  reparation. 

An  appropriate  order  will  be  entered  for  the  future. 
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No.  10680. 
LASALLE  COUNTY  CARBON  COAL  COMPANY 

V. 

DIRECTOR  GENERAL  AND  CHICAGO,  MILWAUKEE 

&  ST.  PAUL  RAILWAY  COMPANY. 


Submitted  October  Z7,  1919,    Decided  March  20,  1920. 


Charges  tot  passenger-train  service  found   to  have  been  illegally  assessed. 

Reparation  awarded. 

Frank  Crazier  for  complainant. 
/•  N.  Davis^  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Attchison,  and  Eastman. 

By  Division  3 : 

A  proposed  report  prepared  by  the  examiner  who  heard  the  case 
was  served  upon  the  parties.    No  exceptions  thereto  were  filed. 

In  September,  1918,  the  complainant,  operating  a  coal  mine  at 
Cedar  Point,  111.,  requested  the  defendant  railroad,  hereinafter 
called  the  defendant,  to  change  its  passenger-train  schedule  between 
Oglesby,  111.,  and  Cedar  Point  so  that  miners  residing  at  Oglesby 
could  come  to  Cedar  Point  daily,  work  in  complainant's  mine,  and 
return  to  their  homes  in  Oglesby  the  same  evening,  as  they  could 
not  do  under  the  passenger-train  schedule  then  in  e^ect.  Defendant 
agreed  to  furnish  an  additional  train  if  complainant  would  guaran- 
tee payment  of  the  published  minimum  charge  therefor  of  $75  per 
round  trip.  The  service  was  begun  on  September  23,  1918,  by  train 
leaving  Oglesby  daily  at  6.30  a.  m.  and  Cedar  Point  at  4.14  p.  m. 
Oglesby  is  5  mUes  from  Cedar  Point  and  the  run  was  made  in  about 
15  minutes. 

The  understanding  was  that  all  makhig  the  trip  would  be  assessed 
the  regular  published  fares  and,  if  the  fares  so  collected  for  the 
round  trip  did  not  equal  the  minimum,  complainant  would  be  billed 
for  the  balance.  On  November  1  a  statement  was  rendered  by 
defendant  for  $2,187.52  to  cover  the  balance.  This  was  paid  by  com- 
plainant. It  now  seeks  to  recover  the  amount,  alleging  that  the 
minimum  charge  was  unreasonable,  in  violation  of  section  1  of  the 
act  to  regulate  commerce  and  section  10  of  the  federal  control  act, 
and  that  the  charges  were  unauthorized  under  the  tariffs. 
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Complainant  offered  no  evidence  of  unreasonableness,  except  that 
defendant's  representative  with  whom  the  negotiations  were  had 
agreed  that  he  would  try  to  get  the  guaranty  reduced  to  $25,  and 
that  after  November  1  no  charge  was  made  against  complainant,  be- 
cause the  train  was  then  scheduled  as  a  regular  part  of  defendant's 
passenger  service,  and  as  such  continued  until  February,  1919, 

Defendant  relies  upon  the  following  tariff  provision : 

SPECIAL  TRAINS,  (a)  For  movement  of  a  special  train  one  way  for  the 
exclusive  use  of  one  or  more  persons  between  aU  stations  (interstate  and  intra- 
state) in  Illinois,  Iowa,  Michigan,  Minnesota,  Missouri,  Nebraska,  North  Da- 
kota, South  Dakota,  and  Wisconsin,  the  charge  will  not  be  less  than  the  sum  of 
one  hundred  whdle  fares  for  a  party  of  one  hundred  persons  or  less,  and  one 
additional  fare  for  each  person  in  excess  of  one  hundred.  The  minimum  charge 
for  special  train  will  be  $75.00.  For  round-trip  movement  of  a  special  train 
with  passengers,  the  minimum  charge  for  the  round-trip  will  be  one  hundred 
whole  round-trip  fares,  but  not  less  than  $75.00. 

But  section  (b)  of  the  same  tariff  provision  reads  as  follows: 

(b)  Extra  trains,  open  to  the  public,  may  be  scheduled,  as  circumstances 
and  conditions  may  Justify,  to  accommodate  traffic  when  found  advisable  on 
account  of  extra  volume  of  travel,  or  lack  of  regular  service,  delay  of  connecting 
trains,  etc. 

Additional  charge  may  be  made  for  empty  service  in  assembling  equipment 
for  special  train.  The  location  and  avaUability  of  the  equipment  and  crew  and 
the  miles  of  empty  service  involved  will  be  considered  in  determining  if  special 
train  can  be  furnished. 

Complainant  contends  that  the  train  furnished  for  this  daily 
service  was  not  a  special  train  within  the  terms  of  this  tariff  pro- 
vision, because  it  was  not  reserved  for  the  exclusive  use  of  its  em- 
ployees.   It  appears  that  the  train  always  ran  beyond  Cedar  Point 

to  Granville,  111.,  4  miles  distant,  where  a  mine  controlled  by  de- 
fendant was  located,  and  carried  miners  from  Oglesby  who  rode  to 

Granville  and  worked  in  the  mine  there. 

It  does  not  appear  whether  these  miners  paid  fare  or  not  The 
record  indicates  that  the  bill  rendered  complainant  represented  the 
daily  difference  between  the  minimum  of  $75  and  the  amount  col- 
lected for  the  transportation  of  passengers  from  Oglesby  to  Cedar 
Point  and  return  at  the  rate  of  15  cents  in  each  direction.  There 
was  no  way  of  identifying  complainant's  employees  and  the  train 
was  open  to  the  public. 

Upon  the  record  we  are  of  opinion  and  find  that  this  train  was 
not  a  special  train  under  (a)  but  was  an  extra  train  under  (b)  of 
the  tariff  provision  above  quoted;  that  charges  were  therefore  col- 
lected from  complainant  without  proper  tariff  authority  and  were 
illegally  assessed;  that  the  complainant  was  damaged  to  the  extent 
that  the  charges  paid  exceeded  those  which  should  have  been  col- 
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lected  at  the  rates  applicable  for  regular  passenger-train  service; 
and  that  it  is  entitled  to  reparation.  Since  the  aggregate  fares  paid 
by  all  passengers  making  use  of  the  train  does  not  appear,  the 
exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record,  and  complainant  should  comply  with  rule  Y  of  the  Rules 
of  Practice* 


No.  10108. 
STEINHAEDT  &  KELLY 

V. 

ERIE  RAILROAD  COMPANY. 


Sulnnitted  December  26, 1919.    Decided  April  6,  1920. 


Former  finding  that  arrival  notices  covering  carload  shipments  of  apples  at 
Jersey  City,  N.  J.,  were,  In  the  light  of  the  surromidlng  circumstances,  in 
substantial  compliance  with  the  requirements  of  the  tariff,  and  that  the 
demurrage  charges  assailed  legally  accrued,  affirmed  on  rehearing.  Ck>m- 
plaint  dismissed.    Former  report  52  I.  G.  O.,  d04. 

Leo  Oppenheimer  and  Leo  N.  Haiblum  for  complainant. 
Marion  B.  Pierce  for  defendant. 

Report  of  the  Commission  ok  Rehearing. 

Bt  the  (Commission  : 

A  proposed  report  on  the  rehearing  in  this  case  was  prepared  by 
the  examiner  and  served  upon  the  parties.  Exceptions  were  filed  by 
the  complainant. 

Our  original  report  herein  appears  in  52  I.  C.  C,  304.  The  com- 
plaint alleged  that  the  demurrage  charges  on  numerous  carloads  of 
apples  in  boxes  shipped  from  various  interstate  points  to  New  York, 
N.  Y.,  assessed  by  defendant  for  detention  at  Jersey  City,  N.  J.,  dur- 
ing September,  October,  November,  and  December,  1915,  and  paid 
January  26,  1918,  were  illegal  in  that  the  arrival  notices  did  not 
contain  the  points  of  origin  of  the  shipments  nor  the  contents  of 
the  cars  as  specified  by  the  governing  tariff.    Reparation  was  asked. 

The  demurrage  charges  in  controversy  were  for  the  detention  of 
shipments  at  Jersey  City  in  excess  of  the  10  days'  free  time  allowed 
by  the  tariff  whose  provision  with  respect  to  the  manner  of  giving 
notice  to  consignee  of  the  arrival  of  shipments  is  set  forth  in  our 
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former  report.  In  that  report  after  an  examination  of  all  the  facts 
of  record  we  found  that  the  arrival  notices  in  the  light  of  the  sur- 
rounding circumstances  were  in  substantial  compliance  with  the 
tariff,  and  dismissed  the  complaint.  The  grounds  for  such  dismissal 
appear  in  the  original  report  and  need  not  be  repeated  here. 

At  the  rehearing  the  complainant  offered  further  evidence  in 
support  of  his  contention  that  the  notices  were  not  in  substantial 
oompliance  with  the  tariff  provision.  The  principal  witness  for 
complainant  was  one  who  was  not  in  complainant's  employ  when 
this  demurrage  accrued.  His  testimony  and  that  of  the  only  other 
witness  on  behalf  of  complainant  was  almost  wholly  lacking  in  par- 
ticularity with  respect  to  facts  relating  to  the  shipments  herein. 
No  evidence  was  adduced  upon  rehearing  which  throws  material 
light  upon  the  facts  heretofore  presented  and  no  new  or  pertinent 
definite  facts  not  before  the  Commission  in  the  original  case  are 
developed. 

Upon  the  whole  record  we  are  of  the  opinion  and  find  that  the 
complaint  upon  rehearing  should  be  dismissed,  and  it  will  be  so 
ordered. 

Eastman,  Commissioner^  dissents. 
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ST.  LOUIS,  TROY  &  EASTERN  RAILROAD  COMPANY. 
SECOND  INDUSTRIAL  RAILWAYS  CASE. 

No.  4181^ 

IN  THE  MATTER  OF  ALLOWANCES  TO  SHORT  LINES 
OF  RAILROAD  SERVING  INDUSTRIES. 


Investigation  and  Suspension  Docket  No.  414. 

CANCELLATION  OF  RATES  IN  CONNECTION  WITH 
SMALL  LINES  BY  CARRIERS  IN  OFFICIAL  CLASSIFI- 
CATION TERRITORY. 


Submitted  September  29,  1919.    Decided  April  6,  1920. 


1.  The  St  Louis,  Troy  &  Eastern  Railroad  Company  found  to  be  a  common 

carrier  of  property  subject  to  the  interstate  commerce  act  which  may 
lawfully  receive  from  its  trunk  line  connections  compensation  out  of 
the  through  interstate  rates  to  and  from  points  on  its  line  in  the  form 
of  divisions  of  Joint  rates  or  absorptions  of  its  switching  charges  under 
appropriate  tariff  provision.  Such  compensation  must  not  be  more  than 
is  reasonable,  and  a  specific  and  complete  statement  of  any  arrangement 
now  in  elTcct,  or  of  any  basis  agreed  upon,  must  be  filed  with  this 
Ck>nmiission. 

2.  Complaint  in  No.  6S90  alleging  a  violation  of  the  commodities  clause  dis- 

missed. 

R.  W.  Ropiequet  for  Coal  Operators'  Traffic  Bureau  of  St.  Louis, 
Mo.;  W.  G.  Stithy  T.  M.  Pierce^  J.  L,  Howell^  Krarrver^  Kramer  cfe 
Ccmiphell^  and  E.  C,  Kramer  for  Terminal  Railroad  Association  of 
St.  Ix)uis;  Sidney  F.  Andrews  for  St.  Louis  &  O'Fallon  Railway 
Company;  Philip  Barton  Warren^  Wilson^  Warren  <&  CMld^  and 
F.  M.  Camphell  for  Litchfield  &  Madison  Railway  Company;  and 
W.  C.  Stith  and  Bruce  A.  Campbell  for  St.  Louis  Transfer  Railway 
Company,  East  St.  Louis  Connecting  Railway  Company,  Wiggins 
Ferry  Company,  and  Interstate  Car  Transfer  Company. 

(7.  B.  SudboTough  for  Vandalia  Railroad  Company;  William  A. 
Northcutt  and  John  Fitzgerald  for  Louisville  &  Nashville  Railroad 
Company;  E.  C.  Kramer^  Bruce  A.  CampbeU^  and  Fred  H.  Behring 
for  Southern  Railway  Company;  E.  (7.  Kra/mer^  Bruce  A.  Cam/pbell^ 

*  This  report  also  embraces  No.  6800,  Coal  Operators'  Traffic  Bareaa  of  8t  Louis,  Mo., 
o.  Terminal  Railroad  Association  of  St  Louis  et  aL 
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and  Edwoflrd  Hart^  jr.^  for  Baltimore  &  Ohio  Southwestern  Railroad 
Company;  and  Henry  O.  Herbel  and  C.  C.  P.  Rauach  for  Missouri 
Pacific  Railroad  Company  and  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company. 

T.  R,  Farrell  for  Wabash  Railway  Company ;  W.  W.  Miller  and 
C,  S.  Burg  for  Missouri,  Kansas  &  Texas  Railroad  Company ;  N.  S. 
Brown  and  J.  L.  Minnis  for  central  freight  association  lines';  W.  C. 
Stith  for  St.  Louis  Merchants  Bridge  Terminal  Railway ;  and  Benja- 
min Schnurmacher^  Charles  Conradis^  Arthv/r  B.  Hayes^  L.  O. 
Whitnelj  and  W.  C.  Johnston  for  St.  Louis,  Troy  &  Eastern  Railroad 
Company. 

R.  B.  Scott  and  W.  A.  Halley  fo¥  Chicago,  Burlington  &  Quincy 
Railroad  Company;  TF.  K,  Vandiver  for  Mobile  &  Ohio  Railroad 
Company;  F.  H.  Low^  C.  C,  Cameron^  and  R.  V.  Fletcher  for  Illi- 
nois Central  Railroad  Company;  G.  H,  Kummer  for  Chicago  & 
Eastern  Illinois  Railroad  Company;  and  J,  R,  Cavanagh  for  Cleve- 
land, Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 

Report  of  the  Commission. 

By  THE  Commission  : 

The  record  now  before  us  presents  for  determination  (1)  whether 
or  not  the  St.  Louis,  Troy  &  Eastern  Railroad  Company,  hereinafter 
called  the  Troy,  is  a  common  carrier  subject  to  the  interstate  com- 
merce act,  which  may  lawfully  receive  from  its  trunk  line  connec- 
tions compensation  out  of  the  through  interstate  rates  to  and  from 
points  on  its  line  in  the  form  of  divisions  of  joint  rates,  or  absorp- 
tions of  its  switching  charges  under  appropriate  tariff  provision; 
and  (2),  in  No.  6890,  whether  payment  to  the  Troy,  the  St.  Louis  & 
O'Fallon  Railway  Company,  and  the  Litchfield  &  Madison  Railway 
Company,  by  the  trunk  lines,  of  divisions  of  joint  rates  on  inter- 
state shipments  of  coal  violates  the  commodities  clause  of  the  inter- 
state commerce  act,  because  of  the  fact  that  the  roads  named  and 
coal  mines  served  by  them  are  ownjed  by  the  same  interests,  thereby 
resulting  in  unjust  discrimination  and  undue  prejudice  to  the  com- 
plainants. Since  the  original  date  of  submission  additional  infor- 
mation has  been  obtained  in  response  to  a  questionnaire  mailed  to 
the  parties  in  No.  4181  and  Investigation  and  Suspension  Docket  No. 
414  on  May  29.  1919,  which  has  been  made  a  part  of  the  record,  with 
(he  consent  of  the  Troy  and  the  following  trunk  line  connections: 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway;  Illinois  Cen- 
tral Railroad;  Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way; Southern  Railway;  Toledo,  St.  Louis  &  Western  Railroad; 
Wabash  Railway;  and  Terminal  Railroad  Association  of  St.  Louis. 
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The  Troy  was  incorporated  August  16,  1899,  with  a  capital  stock 
of  $360,000,  which  was  later  increased  to  $850,000,  the  additional 
$500,000  being  a  stock  dividend  declared  out  of  the  earnings  of  the 
road.  The  funded  debt  unmatured  was  $615,000  on  December  31^ 
1918.  Its  bondholders  are  scattered  throughout  the  country.  As 
pointed  out  in  Coal  and  Oil  Investigation^  31  I.  C.  C,  193,  at  page 
218,  as  well  as  of  record  herein,  the  Merchants'  &  Manufacturers'  In- 
vestment Company,  hereinafter  termed  the  investment  company, 
owns  the  shares  of  capital  stock  of  the  Troy,  and  also  of  Donk  Broth- 
ers Coal  &  Coke  Company,  hereinafter  called  the  coal  company, 
which  owns  and  operates  three  mines  located  on  the  Troy  at  Donk- 
viUe,  Maryville,  and  Troy,  s^d  also  a  wholesale  and  retail  business  in 
St.  Louis.  The  president,  secretary  and  treasurer,  general  freight 
agent,  and  assistant  secretary  of  the  Troy  are  also  employed  by  and 
receive  one-half  of  their  compensation  from  the  coal  company. 

The  Troy  is  located  entirely  in  Illinois  and  extends  from  East  St. 
Louis  to  Troy,  with  a  branch  line  from  a  point  beyond  Fo^rmosa 
Junction  to  Edwardsville  Jimction,  which  intersects  the  main  line 
at  Troy  Junction.  It  operates  25.91  miles  of  main  track,  of  which  it 
owns  18.91  and  leases  7,  and  17.99  miles  of  spurs  and  sidings,  of 
which  it  owns  15.93  and  leases  2.06.  The  St.  Louis  &  Illinois  Belt 
Railway  owns  7  miles  of  the  leased  tracks  and  receives  from  the  Troy 
a  rental  of  $3,500  per  mile  per  annum.  The  St.  Louis  &  Illinois  Belt 
is  also  owned  by  the  investment  company.  The  tracks  of  the  Troy 
are  in  such  condition  that  the  trunk  lines  could  operate  over  them. 
It  owns  5  locomotives,  994  freight  cars,  and  4  company-service  cars. 
Its  freight  cars  are  interchanged  with  the  trunk  lines.  There  are  12 
stations  on  its  line,  5  of  which  are  agency  stations.  All  its  property 
is  said  to  be  devoted  to  the  public  service.  On  December  31,  1918, 
the  book  value  of  the  property  was  $1,588,510.02,  which  it  is  stated 
represented  the  original  cost.  Accrued  depreciation  amounted  to 
$284,107.75. 

In  1918  the  Troy's  interchange  service  included  14,807  cars  in 
interstate  commerce  and  14,009  cars  in  intrastate  commerce  for  the 
coal  company  for  an  average  distance  of  10  miles  from  and  to  the 
trunk  lines,  and  for  independent  shippers  using  team  tracks  or 
freight  stations  402  cars,  for  an  average  distance  of  11  miles  from 
and  to  the  trunk  lines,  of  which  106  moved  interstate.  It  furnished 
the  names  of  some  59  shippers,  chiefly  farmers  and  merchants,  who 
use  its  line.  The  service  performed  for  the  coal  company  is  similar 
to  that  performed  for  the  independent  shippers,  and  to  that  per- 
formed by  the  trunk  lines  for  other  shippers  in  the  same  rate  terri- 
tory. The  Troy  participated  in  the  movement  of  7,535  cars  as  an 
intermediate  carrier.    Its  less-than-carload  traffic  amounted  to  993 

57 1.  C.  C. 


374  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

tons.  More  than  90  per  cent  of  the  tonnage  handled  is  furnished  by 
the  coal  company.  No  passengers,  mail,  or  express  were  transported. 
Bills  of  lading  and  waybills  are  issued  in  the  usual  manner;  and  an- 
^lual  reports  and  tariffs  are  filed  with  us. 

The  record  fails  to  disclose  the  amount  of  the  divisions  received 
from  the  trunk  lines  at  the  present  time.  Charges  for  local  switching 
ranged  from  $1.50  to  $6  per  car  prior  to  March  15,  1920;  since  that 
date  they  have  ranged  from  $2.50  to  $5.  Class  rates  apply  on 
than-carload  traffic.  No  attempt  is  made  to  allocate  the 
between  the  various  classes  of  services  and  the  cost  of  service  is  not 
shown. 

The  Troy  is  an  associate  member  of  the  American  Railroad  Asso- 
ciation; receives  per  diem  reclaims,  aggregating  $700  in  1918;  and 
settles  with  the  trunk  lines  for  detention  or  use  of  cars  according  to 
the  rules  of  the  association,  receiving  $84,145.01  and  paying  $67,190.61 
in  1918.  Demurrage  is  collected  by  the  Troy  under  its  published 
tariffs.  The  coal  company  operates  under  an  average-demurrage 
agreement. 

We  find  that  the  Troy  is  a  common  carrier  of  property  subject  to 
the  interstate  commerce  act  which  may  lawfully  receive  compensation 
from  its  trunk  line  connections  out  of  the  through  interstate  rates  to 
and  from  points  on  its  line  in  the  form  of  divisions  of  joint  rates 
or  absorptions  of  its  switching  charges  under  appropriate  tariff  pro- 
vision. The  present  record  does  not  afford  a  basis  for  fixing  the 
amounts  which  may  properly  be  paid,  but  the  divisions  or  absorp- 
tions must  not  be  more  than  reasonable,  and  a  specific  and  complete 
statement  of  the  arrangement  now  in  effect,  or  of  any  other  basis 
that  may  be  agreed  upon,  must  be  filed  with  this  Commission. 

The  complaint  in  No.  6890  turns  upon  the  question  of  whether  or 
not  the  commodities  clause  is  violated.  The  determination  of  this 
question  as  here  presented  does  not  in  our  judgment  come  within  our 
administrative  functions,  and  is  more  appropriately  a  matter  for 
the  courts.    This  complaint  will  be  dismissed. 

An  appropriate  order  will  be  entered  in  No.  6890.  No  order  is 
necessary  in  No.  4181  and  Investigation  and  Suspension  Dock^ 
No.  414. 
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No.  6917. 
G.  B.  MARKLE  COMPANY  ET  AL. 

V. 

LEHIGH  VALLEY  RAILROAD  COMPANY. 


Submitted  June  17,  1916.    Decided  AprU  6,  1920. 


On  further  bearing  reparation  awarded  on  account  of  unreasonable  rates 
charged  for  tbe  transportation  of  anthracite  coal,  prepared  and  pea  sizes, 
in  carloads,  from  certain  collieries  in  tbe  Lehigh  coal  region  of  Pennsyl- 
vania to  Perth  Amboy,  N.  J.,  for  transshipment  by  water.  Former  report 
37  I.  O.  0.,  441. 

Robert  D.  Jenks  and  William  A.  Glasgow^  jr,^  for  complainants 
and  interveners. 
E.  II.  Boles  and  Stewart  C.  Pratt  for  defendant. 

Report  of  the  Commission  on  Further  Hearing. 

By  the  Commission  :  • 

In  their  complaint,  filed  July  2,  1913,  the  complainants,  G.  B. 
Markle  Company,  Pardee  Brothers  &  Company,  Incorporated,  and 
Weston  Dodson  &  Company,  Incorporated,  corporations,  alleged 
among  other  things  that  the  rates  charged  them  by  the  defendant 
for  the  transportation  of  their  shipments  of  anthracite  coal,  in  car- 
loads, from  various  collieries  on  defendant's  line  in  the  Lehigh  an- 
thracite coal  region  of  Pennsylvania  to  tidewater  at  Perth  Amboy, 
N,  J.,  for  transshipment  by  water,  were  unreasonable  and  unduly 
prejudicial.  They  asked  reparation  ^^  for  the  unjust  and  unreason- 
able rates  heretofore  and  hereafter  charged.'*  Subsequently  the 
partners  composing  the  firm  of  Charles  M.  Dodson  &  Company  peti- 
tioned for  permission  to  intervene,  stating  that  they  were  the  owners 
of  the  Beaver  Brook  colliery,  named  in  the  complaint,  and  that  they 
sold  the  output  therefrom  through  Weston  Dodson  &  Company,  one 
of  the  complainants,  as  their  selling  agent.  They  asked  permission 
"to  adopt  the  complaint  ♦  ♦  ♦  with  the  same  effect  as  if  it 
[they]  had  originally  joined  therein."  An  order  permitting  inter- 
vention was  granted  on  March  20,  1914.  In  disposing  of  the  issues 
originally  raised  we  pointed  out  in  our  former  report,  37  I.  C.  C, 
441,  that  "  just  and  reasonable  rates  governing  such  traffic  from  the 
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coal  region  affected  had  been  prescribed  in  Rates  for  Transportation 
of  Anthracite  Coal^  35  I.  C.  C,  220,"  hereinafter  called  the  Anthra- 
cite  Case.  The  question  of  reparation  was  withheld  for  further 
hearing,  and  presents  the  only  issue  remaining  undetermined.  Bates 
are  stated  in  amounts  per  ton  of  2,240  pounds. 

The  complainants'  and  interveners'  collieries  are  located  on  the 
Mahanoy  and  Hazleton  division  of  the  defendant's  line  at  an  aver- 
age distance  from  Perth  Ainboy  of  131  miles.  All  the  shipments 
moved  over  the  line  of  the  defendant  and  charges  were  collected 
thereon  at  the  following,  then  applicable,  rates:  prepared  sizes, 
$1.55;  pea,  $1.40;  buckwheat,  $1.20;  rice,  barley,  and  culm,  $1.10. 
In  the  Anthracite  Case  we  found  these  rates  unreasonable  to  the 
extent  that  the  rates  on  prepared  sizes  exceeded  $1.40  and  on  pea 
and  smaller  sizes  $1.30,  which  rates,  as  prescribed  by  us,  became 
effective  on  April  1,  1916. 

At  the  further  hearing  on  April  28,  1916,  complainants  and  in- 
terveners submitted  detailed  statements  of  the  shipments  made  by 
them  during  the  period  from  July  3,  1911,  to  March  31,  1916,  in- 
clusive. These  exhibits  have  been  checked  by  the  defendant,  and 
the  parties  are  in  accord  as  to  the  amount  of  reparation  claimed  on 
shipments  of  prepared  and  pea  sizes.  As  the  rates  on  buckwheat, 
rice,  barley,  and  culm  coal  were  not  found  to  be  unreasonable  in  the 
Anthracite  Case^  and  as  there  is  no  further  evidence  that  the  rates 
charged  thereon  were  unreasonable  or  unduly  prejudicial,  the  claim 
of  G.  B.  Markle  Company  for  reparation  with  respect  to  shipments 
of  these  smaller  sizes  is  denied.  No  objection  was  raised  by  the 
defendant  to  the  inclusion  of  shipments  which  moved  subsequently 
to  the  filing  of  the  complaint,  and  we  are  of  opinion  that  the  filing 
of  a  supplemental  complaint  covering  such  shipments  was  unneces- 
sary. The  complaint  alleged  both  a  past  and  continuing  violation 
of  the  act  on  the  part  of  the  defendant  in  demanding  and  collecting 
the  rates  complained  of,  for  which  violation  reparation  was  asked  on 
shipments  thereafter  moving  on  such  rates.  Thus  the  defendant 
was  fully  advised  by  the  complaint  and  the  proceedings  had  there- 
under of  complainants'  and  interveners'  claims  for  reparation  on 
such  shipments.    Plymouth  Coal  Co.  v.  P.  R.  R.  Co.j  56  I.  C.  C,  699. 

With  respect  to  tiie  claims  of  interveners,  Charles  M.  Dodson  & 
Company,  counsel  for  the  defendant  contends  that  the  two-year 
statutory  period  should  be  computed  from  the  date  on  which  the 
intervening  petition  was  granted  and  not  from  the  date  of  filing  the 
complaint.  An  official  of  Weston  Dodson  &  Company,  a  witness  for 
interveners,  testified  that  that  company  was  the  selling  agent  for  the 
interveners'  colliery,  that  all  the  shipments  covered  by  interveners' 
claims  were  sold  by  it  as  such  agent  at  prices  f .  o.  b.  vessel,  and  that 
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in  every  instance  freight  charges  and  commissions  were  deducted 
from  the  selling  price  before  the  balance  was  remitted  to  the  inter- 
veners. No  claim  was  submitted  by  Weston  Dodson  &  Company  in 
its  own  behalf.  It  thus  appears  that  Weston  Dodson  &  Company  in 
joining  in  the  prayer  for  reparation  contained  in  the  complaint  was 
acting  as  agent  for  its  principals,  Charles  M.  Dodson  &  Company, 
whose  subsequent  intervention  was  merely  confirmatory  of  its  agent^s 
act. 

In  proof  of  the  unreasonableness  of  the  rates  assailed  complainants 
submitted,  in  addition  to  other  evidence,  various  comparisons  show- 
ing that  the  transportation  conditions  which  surrounded  the  move- 
ment of  their  traffic  were,  if  anything,  more  favorable  than  those 
which  applied  to  the  transportation  of  similar  shipments  considered 
in  Meeker  cfe  Co.  v.  Lehigh  Valley  R.  R.  Co.^  21 1.  C.  C,  129,  decided 
June  8,  1911,  and  Marim  Coal  Co.  v.  Z>.,  L.  A  W.  R.  R.  Co.,  24 
I.  C.  C,  140,  decided  June  8,  1912.  Also,  at  the  further  hearing 
complainants'  counsel  called  attention  to  our  findings  in  the  Anthrti' 
oUe  Case  relating  to  the  cost  of  service,  the  earnings  on  the  rates  then 
in  effect,  the  financial  history  of  the  carriers,  including  the  defendant, 
and  the  circumstances  which  surrounded  the  transportation.  Counsel 
for  the  defendant  contend  that  we  can  not  take  into  consideration 
any  of  the  facts  found  by  us  in  the  Anthracite  Case^  citing  United 
States  V.  B.  A  O.  Southwestern  Ry.,  226  U.  S.,  14.  This  contention 
is  contrary  to  the  position  taken  by  them  prior  to  our  decision  in 
that  case.  At  the  original  hearing  defendant's  counsel  objected  to 
the  introduction  of  any  evidence  relating  to  the  reasonableness  of 
the  rates  attacked  because  these  rates  were  then  under  consideration 
in  the  Anthracite  Case;  and  again  on  brief  urged : 

•  ♦  ♦  that  the  Commission  can  not  with  propriety  consider  the  reason- 
ableness of  the  Lehigh  Region  rate  from  the  record  in  this  case,  but  must  do 
so  only  upon  a  full  consideration  of  the  record  in  its  general  investigation, 
Docket  4914. 

Thus  by  request  of  counsel  for  both  complainants  and  defendant 
our  findings  of  fact  in  the  Anthracite  Case,  where  relevant,  are  sub- 
mitted for  our  consideration  in  passing  upon  the  reasonableness  of 
the  rates  in  issue.  Moreover,  the  defendant  was  a  party  to  both  the 
Meeker  Case,  supra,  and  the  general  investigation  in  the  Anthrarite 
Case.  It  was  represented  by  counsel,  was  apprised  of  all  the  evi- 
dence submitted  in  those  cases,  and  was  accorded  the  opportunity  to 
cross-examine  witnesses  and  submit  evidence  on  its  own  behalf.  A 
similar  objection  was  overruled  by  us  in  Plymouth  Coal  Co.  v. 
P.  R.  R.  Co^  supra,  and  that  course  is  taken  here. 

In  the  Meeker  Case,  supra,  we  found  that  this  defendant's  rates  of 
$1.55  on  prepared  sizes,  $140  on  pea  size,  and  $1.20  on  buckwheat 
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coal  from  the  Stevens  coUieiy  in  the  contiguous  but  more  distant 
Wyoming  region  to  Perth  Amboy,  were  imreasonable,  and  prescribed 
rates  of  $1.40,  $1.30,  and  $1.15,  respectively.     The  distance    from 
Stevens  colliery  therein  involved  to  Perth  Amboy  is  165  miles,  over 
the  same  tracks  for  113.7  miles  as  those  over  which  complainant's 
shipments  moved.    In  complying  with  our  order  in  the  Meeker  Case. 
defendants  confined  the  reductions  to  rates  f rpm  the  Wyoming  region 
instead  of  maintaining  parity  in  the  rates  from  the  Lehigh    and 
Schuylkill  regions,  a  fact  commented  on  by  us  at  page  146  of  our 
report  in  the  Marian  Case^  aupra^  and  upon  the  expiration  of  our 
order  in  that  case  endeavored  to  restore  the  rates  formerly  in  effect 
from  the  Wyoming  region.   These  proposed  increased  rates  were  sus- 
pended and  never  became  effective  because  of  our  decision  in  the  An- 
thracite Ca%e.   Moreover,  after  Jime  1, 1913,  the  defendant  discontin- 
ued its  practice  of  allowing  free  storage  at  Perth  Amboy,  and  thereby 
lessened  the  service  rendered.  Plymouth  Coal  Co.  v.  L.  V.  R.  R.  Co..  36 
I.  C.  C,  140.    The  defendant  was  thus  fully  aware  of  the  risk  it  took 
in  continuing  to  charge  the  rates  here  attacked  for  the  sh<H*ter  trans- 
portation service. 

Upon  consideration  of  all  the  facts  of  record  we  are  of  opinion 
and  find  that  the  rates  charged  by  the  defendant  during  the  period 
from  July  3,  1911,  to  March  31,  1916,  inclusive,  for  the  transporta- 
tion of  anthracite  coal,  in  carloads,  from  the  collieries  on  its  line 
here  under  consideration,  in  the  I^high  region  of  Pennsylvania  to 
Perth  Amboy  for  transshipment  by  water,  were  unreasonable  to 
the  extent  that  they  exceeded  rates  of  $1.40  per  long  ton  on  pre- 
pared sizes  and  $1.30  per  long  ton  on  pea  size,  which  rates  we  find 
would  have  been  reasonable. 

We  find  further  that  G.  B.  Markle  Company,  a  corporation, 
during  the  period  from  July  3,  1911,  to  March  31,  1916,  inclusive, 
made  certain  carload  shipments  of  anthracite  coal  of  prepared  and 
pea  sizes  via  the  defendant,  Lehigh  Valley  Railroad,  from  four  col- 
lieries on  defendant's  line  in  the  Lehigh  anthracite  region  of  Penn- 
sylvania known  as  Jeddo  No.  4,  Jeddo  No.  7,  Midland  No.  2,  and 
Highland  No.  5  to  Perth  Amboy  for  transshipment  by  water;  that 
such  shipments  aggregated  657,594.10  long  tons,  prepared  sizes,  and 
25,615.10  long  tons,  pea  size;  that  complainant  G.  B.  MarUe  Com- 
pany ultimately  paid  and  bore  thereon  the  established  tariff  rates  of 
$1.55  on  prepared  sizes  and  $1.40  on  pea  size;  that  said  rates  so 
paid  were  excessive  and  unreasonable  to  the  extent  that  they  ex^ 
ceeded  $1.40  on  prepared  sizes  and  $1.30  on  pea  size,  which  latter 
would  have  been  reasonable  rates  for  the  service;  that  complainant 
G.  B.  Markle  Company  has  been  damaged  by  the  payment  of  said 
unreasonable  rates  to  the  extent  of  the  difference  between  the 

871. 0.  a 


MAKKLE  CO.  V.  L.  V.  R.  R.  CO.  379 

amount  paid  at  the  rates  herein  found  unreasonable  and  the  amount 
it  would  have  paid  at  the  rates  herein  found  reasonable;  and  that 
said  damages  amount  to  the  sum  of  $101^00.60,  as  principal,  and 
the  sum  of  $13,538.91  as  interest  at  6  per  cent  per  annum  from  the 
date  of  payment  of  the  charge  on  each  shipment  to  April  1,  1916, 
together  with  interest  on  the  said  principal  sum  of  $101,200.60  from 
April  1,  1916,  to  the  date  of  payment. 

We  find  further  that  during  the  period  from  July  3,  1911,  to 
March  31,  1916,  inclusive,  complainant  Pardee  Brothers  &  Com- 
pany, Incorporated,  a  corporation,  made  certain  carload  shipments 
of  anthracite  coal  of  prepared  and  pea  sizes  via  the  Lehigh  Valley 
Railroad  from  three  collieries  on  defendant's  line  in  the  Lehigh 
anthracite  region  of  Pennsylvania,  known  as  Lattimer  No.  3,  Lat- 
timer  No.  4,  and  Lattimer  No.  5,  to  Perth  Amboy  for  transshipment 
by  water;  that  such  shipments  aggregated  192,251.02  long  tons,  pre- 
pared sizes,  and  3,126.06  long  tons,  pea  size;  that  complainant  Par- 
dee Brothers  &  Company,  Incorporated,  paid  and  bore  thereon  the 
established  tariff  rates  of  $1.55  on  prepared  sizes  and  $1.40  on  pea 
size ;  that  said  rates  so  paid  were  excessive  and  unreasonable  to  the 
extent  that  they  exceeded  $1.40  on  prepared  sizes  and  $1.30  on  pea 
size,  which  latter  woidd  have  been  reasonable  rates  for  the  service; 
that  complainant  Pardee  Brothers  &  Company,  Incorporated,  has 
been  damaged  by  the  payment  of  said  imreasonable  rates  to  the  ex- 
tent of  the  difference  between  the  amount  paid  at  the  rates  herein 
found  unreasonable  and  the  amoimt  it  would  have  paid  at  the  rates 
herein  found  reasonable ;  and  that  said  damages  amount  to  the  sum 
of  $30,164.30  as  principal,  and  the  sum  of  $3,399.79  as  interest  at  6 
per  cent  per  annum  from  the  date  of  payment  of  the  charges  on  each 
shipment  to  April  1,  1916,  together  with  interest  on  the  said  prin- 
cipal sum  of  $30,164.30  from  April  1,  1916,  to  the  date  of  payment. 

We  further  find  that  during  the  period  between  July  3,  1911,  to 
March  31,  1916,  inclusive,  the  interveners,  Charles  M.  Dodson,  the 
estate  of  Weston  Dodson,  deceased,  the  estate  of  T.  M.  Dodson,  de- 
ceased, the  estate  of  Samuel  Adams,  deceased,  Frank  C.  Stout,  E.  L. 
Bullock,  and  A.  S.  Schopp,  copartners  doing  business  as  Charles  M. 
Dodson  &  Company,  made  certain  carload  shipments  of  anthracite 
coal  of  prepared  and  pea  sizes  from  Beaver  Brook  colliery  on  de- 
fendant's line  in  the  Lehigh  region  of  Pennsylvania,  via  the 
Lehigh  Valley  Railroad  to  Perth  Amboy,  N.  J.,  for  transship- 
ment by  water;  that  such  shipments  aggregated  214,346.47  long  tons, 
prepared  sizes,  and  3,573  long  tons,  pea  size;  that  said  interveners 
Charles  M.  Dodson  &  Company  ultimately  paid  and  bore  thereon  the 
established  tariff  rates  of  $1.55  on  prepared  sizes  and  $1.40  on  pea 
size;  that  said  rates  so  paid  were  excessive  and  imreasonable  to  the  ex- 
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tent  that  they  exceeded  $1.40  on  prepared  sizes  and  $1.30  on  pea  size* 
which  latter  would  have  been  reasonable  rates  for  the  service ;  that 
interveners  have  been  damaged  by  the  payment  of  said  unreasonable 
rates  to  the  extent  of  the  difference  between  the  amount  paid  at  the 
rates  herein  found  unreasonable  and  the  amount  they  would  have  paid 
at  the  rates  herein  found  reasonable ;  and  that  said  damages  amount 
to  the  sum  of  $32,509.77  as  principal,  and  the  sum  of  $3,596.39  as  in- 
terest at  6  per  cent  per  annum  from  the  date  of  payment  of  the  charges 
on  each  shipment  to  April  1,  1916,  together  with  interest  on  the  said 
principal  sum  of  $32,509.77  from  April  1,  1916,  to  the  date  of  pay- 
ment. 

An  appropriate  order  will  be  entered. 

Hall,  Comrrmsioner^  concurring : 

For  reasons  stated  in  my  expression  appended  to  the  report  in 
Plymouth  Coal  Co.  v.  P.  R.  R.  Co.^  56  I.  C.  C,  699,  at  709, 1  concur 
in  the  foregoing  report. 
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No.  G770. 
WESTON  DODSON  &  COMPANY,  INCORPORATED,  ET  AL. 

V. 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 


Submitted  July  i,  1916.    Decided  April  6,  1920. 


Reparation  awarded  on  account  of  unreasonable  rates  charged  for  the  trans- 
portiitlon  of  anthracite  coal  In  carloads  from  Beaver  Brook  and  Coleralne 
collieries,  in  the  l^high  anthracite  coal  region  of  Pennsylvania,  to  Eliza- 
bethport,  N.  J.,  for  transshipment  by  water.  Former  report  in  38  I.  C.  0., 
206.  corrected  and  order  therein  vacated. 

Itobert  D.  Jenks  and  WUliam  A.  OlasffoiCj  jr.  for  complaiuants. 
Jackson  h'.  Reynolds  and  Charles  E.  Miller  for  defendant. 

Supplemental  Report  of  the  Commission. 
Bt  the  Commission  : 

Our  original  report,  decided  March  1,  1916,  appears  in  38  I.  C.  C, 
206.  We  found  therein  that  the  carload  rates,  hereinafter  stated  in 
amounts  per  long  ton  of  2,240  pounds,  collected  by  defendant  during 
the  period  from  May  31,  1912,  to  July  31,  1914,  inclusive,  for  the 
transportation  of  complainants'  shipments  of  anthracite  coal  in  pre- 
pared and  pea  sizes,  from  the  Beaver  Brook  and  Coleraine  collieries 
in  the  I^high  anthracite  coal  region  of  Pennsylvania  to  Elizabeth- 
port,  N.  J.,  for  transshipment  by  water  were  unreasonable.  The 
rates  so  found  unreasonable  were  $1.55  for  prepared  sizes  and  $1.40 
for  pea  size.  Reparation  was  awarded  in  the  amount  of  the  difference 
between  the  rates  charged  and  those  found  reasonable.  Through 
error  we  stated  the  rates  found  reasonable  as  $1.45  for  prepared  sizes 
and  $1.35  for  pea  and  smaller  sizes.  The  latter  were  local  rates  from 
the  Pennsylvania  anthracite  region  to  Elizabethport,  which  by  sup- 
plemental order  in  Rates  for  Transportation  of  Anthracite  Coal^  35 
I.  C.  C,  220,  hereinafter  referred  to  as  the  Anthracite  Case,  we  had 
permitted  defendant  to  establish.  The  reshipping  rates  to  Eliza- 
bethport prescribed  in  that  case,  and  to  basis  of  which  we  intended 
to  award  reparation,  were  $1.40  and  $1.30,  respectively.  Due  to  this 
error  reparation  was  awarded  to  Charles  M.  Dodson  &  Company, 
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hereinafter  called  the  partnership,  in  the  sum  of  $4,790.18,  and  to 
Weston  Dodson  &  Company,  hereinafter  called  the  corporation,  in 
the  sum  of  $22.81,  whereas  the  correct  amounts  of  reparation  were 
$7,213.24  and  $34.22,  respectively. 

Following  our  report  complainants  filed  two  petitions.  In  one  of 
these  they  pointed  out  the  errors  above  noted  and  asked  that  the 
order  awarding  reparation  be  corrected.  In  the  other  reparation  "was 
asked  on  shipments  which  moved  subsequent  to  July  31,  1914.  Ac- 
cordingly, on  April  10, 1916,  we  reopened  the  case  for  further  hear- 
ing respecting  these  subsequent  shipments,  and  on  May  1,  1916. 
directed  defendant  to  show  cause  by  brief  to  be  filed  on  or  before  July 
1, 1916,  why  our  previous  order  should  not  be  corrected. 

At  the  subsequent  hearing  exhibits  were  submitted  covering  ship- 
ments made  by  the  partnership  from  the  Beaver  Brook  colliery  to 
Elizabethport  for  reshipment  by  water  during  the  period   from 
August  1,  1914,  to  April  1,  1916,  on  which  date  the  rates  prescribed 
by  us  in  the  Anthracite  Case  became  effective.    These  shipments 
aggregated  60,754.07  long  tons  of  prepared  sizes  and  2,408.18  long 
tons  of  pea  size,  and  charges  were  collected  thereon  in  the  amount 
of  $97,541.74  at  the  applicable  rates  of  $1.55  and  $1.40,  respectively. 
This  exhibit  has  been  checked  by  the  defendant  and  found  to  be  cor- 
rect.   Defendant's  counsel,  however,  objected  to  the  admission  of 
this  exhibit,  asserting  that  ^Hhe  Commission  has  no  jurisdiction  to 
award  reparation  on  shipments  made  after  the  institution  of  this 
proceeding."    Upon  brief  they  contended  that  these  complainants 
had  not  proved  they  were  damaged  by  merely  showing  that  they 
made  shipments  and  paid  charges  at  rates  which  were  subsequently 
ordered  reduced. 

The  complainants'  petition  for  reparation  on  shipments  which 
moved  subsequent  to  July  31,  1914,  contained  specifically  and  by 
reference  to  the  original  complaint  all  the  allegations  necessary  to 
apprise  the  defendant  of  the  issue  it  was  called  upon  to  meet.  There 
was  thus  a  substantial  compliance  with  the  provisions  of  the  Bct 
respecting  complaints  for  the  recovery  of  damages.  Defendant's 
second  contention  ignores  the  fact  that  after  the  case  was  reopened 
the  evidence  submitted  at  the  prior  hearing  was  properly  to  be  con- 
sidered in  connection  with  the  evidence  subsequently  introduced. 
This  evidence  had  been  found  sufficient  by  us  to  establish  the  un- 
reasonableness of  the  rates  charged  on  previous  shipments.  It  was 
unnecessary,  therefore,  for  the  complainants  to  do  more  than  submit 
evidence  of  the  movement  of  subsequent  shipm^itfi  of  a  similar  nature 
at  the  rates  so  held  unreasonable.  This  was  done  and  has  not  been 
overcome  by  any  showing  on  the  part  of  the  defendant  that  changed 
circumstances  and  conditions  warranted  a  different  finding. 
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Although  defendant  did  not  avail  itself  of  the  opportunity 
afforded  for  filing  a  brief  in  opposition  to  a  correction  of  our  former 
report,  its  counsel  at  the  hearing  held  in  connection  with  our  order 
of  April  10,  1916,  entered  an  objection  to  our  power  to  correct  an 
error  in  our  report  or  order  except  upon  a  formal  application  for  a 
rdiearing.  This  objection  is  not  well  taken.  Traugott  Schmidt  & 
jSona  V.  M.  C.  R.  B.  Co.,  23  I.  C.  C,  684,  685. 

Upon  the  facts  of  record  we  are  of  opinion  and  find  that  the  rates 
charged  by  defendant  from  May  31,  1912,  to  April  1,  1916,  for  the 
transportation  of  complainants'  shipments  of  anthracite  coal  in  car- 
loads from  Beaver  Brook  and  Coleraine  collieries  to  Elizabethport, 
for  transshipment  by  water  were  unreasonable  to  the  extent  that 
they  exceeded  rates  of  $1.40  per  long  ton  on  prepared  sizes  and  $1.30 
per  long  ton  on  pea  size ;  which  rates  we  find  would  have  been  reas- 
onable for  this  service. 

We  further  find  that  during  the  period  from  May  31,  1912,  to 
July  31,  1914,  inclusive,  complainants  Charles  M.  Dodson  &  Com- 
pany, a  partnership  composed  of  Charles  M.  Dodson,  the  estate  of 
Weston  Dodson,  deceased,  the  estate  of  T.*  M.  Dodson,  deceased,  the 
estate  of  Samuel  Adams,  deceased,  Frank  C.  Stout,  E.  L.  Bullock, 
and  A.  S.  Schopp,  made  certain  carload  shipments  of  anthracite 
coal  over  defendant's  line  from  Beaver  Brook  colliery  to  Elizabeth- 
port,  for  transshipment  by  water;  that  said  shipments  aggregated 
47,342.27  long  tons  of  prepared  sizes  and  1,119.01  long  tons  of  pea 
size ;  that  the  partnership  paid  and  bore  charges  thereon  at  rates  of 
$1.55  and  $1.40,  respectively ;  that  the  rates  paid  were  unreasonable 
to  the  extent  that  they  exceeded  $1.40  on  prepared  sizes  and  $1.30 
on  pea  size;  that  the  partnership  has  been  damaged  to  the  extent 
of  the  difference  between  the  charges  paid  and  those  collectible  at 
the  rates  herein  found  reasonable;  and  that  it  is  entitled  to  repara- 
tion in  the  sum  of  $7,213.24,  with  interest. 

We  further  find  that  during  the  period  from  August  1,  1914,  to 
April  1,  1916,  the  partnership  made  certain  carload  shipments  of 
anthracite  coal  over  defendant's  line  from  Beaver  Brook  colliery  to 
Elizabethport,  for  transshipment  by  water;  that  these  shipments 
aggregated  60,754.07  long  tons  of  prepared  sizes  and  2,408.18  long 
tons  of  pea  size;  that  this  complainant  paid  and  bore  the  charges 
amounting  to  $97,541.74  at  rates  of  $1.55  and  $1.40,  respectively, 
which  rates  we  have  found  unreasonable ;  that  charges  amounting  to 
$88,187.70  would  have  accrued  at  the  rates  herein  found  reasonable ; 
that  the  partnership  has  been  damaged  to  the  extent  of  the  difference 
between  the  charges  paid  and  the  charges  which  would  have  accrued 
at  the  rates  foimd  reasonable;  and  that  the  partnership  is  entitled  to 
reparation  in  the  sum  of  $9,354.04,  with  interest. 
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We  further  find  that  during  the  period  from  January  20  to  Janu- 
ary 81,*  1918,  inclusive,  complainant  Weston  Dodson  &  Company,  a 
corporation,  made  certain  carload  shipments  of  anthracite  coal  over 
defendant's  line  from  Coleraine  colliery  to  Elizabethport,  for  trans- 
shipment by  water;  that  these  shipments  aggregated  228.14  long  tons 
of  prepared  sizes  upon  which  this  complainant  paid  and  bore 
charges  at  the  applicable  rate  of  $1.55 ;  that  this  rate  was  unreason- 
able to  the  extent  that  it  exceeded  $1.40;  that  this  complainant  was 
damaged  to  the  extent  of  the  difference  between  the  amount  paid 
and  the  amount  which  would  have  accrued  at  the  rate  found  reason* 
able,  and  that  the  damages  amount  to  $34.22  and  interest. 

An  appropriate  order  will  be  entered. 

Hall,  CommissioTieT^  concurring: 

For  reasons  stated  in  my  separate  expression  in  Plymouth  Coal  Co. 
V.  P.  R.  R.  Co.^  56  I.  C.  C,  699,  at  709,  I  concur  in  the  foregoing 
report. 
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No.  10967. 
NORTHERN  POTATO  TRAFFIC  ASSOCIATION 

V. 

CHICAGO,   BURLINGTON   &  QUINCY   RAILROAD    COM- 
PANY,  DIRECTOR  GENERAL,  AS  AGENT,  ET  AL. 


Submitted  March  8,  1920.    Decided  April  1,  1920, 


Minima  applicable  to  potatoes,  in  carloads,  from  points  in  Minnesota  to  points 
in  official  classification  territory  not  shown  to  be  unreasonable  or  to  have 
resulted  In  unreasonable  charges  on  shipments  from  and  to  those  points. 
Minima  applicable  to  this  traffic  from  Isanti,  Minn.,  to  Albla,  Iowa,  found 
to  have  been  and  to  be  unreasonable  to  the  extent  indicated  in  the  report 
and  to  have  resulted  in  unreasonable  charges  on  one  shipment.  Reparation 
awarded  and  a  reasonable  rule  prescribed. 

O.  W.  Tong  for  complainant. 
John  F.  Finerty  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Eastman,  Commissioner: 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner  who  heard  the  evidence.  No  exceptions  were 
filed  thereto. 

Complainant,  a  voluntary  association  of  potato  shippers,  asks 
reparation  on  behalf  of  certain  of  its  members.  The  complaint, 
which  was  seasonably  filed,  alleges  that  unreasonable  charges  were 
collected  on  four  carloads  of  potatoes,  in  sacks,  due  to  the  fact  that 
the  cars  in  which  the  shipments  were  loaded  would  not  contain  the 
applicable  minimum  weights.    Relief  for  the  future  is  also  sought. 

The  following  table  shows  the  details  of  the  shipments  upon  which 
reparation  is  desired : 


From— 

To— 

Date. 

Car  initial 

and 
number. 

Outside 
length 
of  car. 

Capacity 
or  oar. 

Minimum 

weight 

charged 

for. 

Actual 

weight 

stated  by 

shipper.i 

ISAntl.  MlT»n ,,,,,,.-. 

Albia,  Iowa 

Pittsburg,  Pa.... 

do 

Terre  Haute,  Ind.. 

1018 
Mar.  18 
Dec.  4 

1010 
Jan.   8 
Feb.  10 

ON260003. 
ART  8600. 

Soo  11030.. 
FL  614013. 

Ft.  In. 
33     7 
38    .. 

36    10 
86      4 

Cu.ft. 
1,300 
1,924 

1,636 
1,643 

Pound9. 
36,000 
36,000 

36,000 
36,000 

Poundt. 
30,000 

Cameron,  Wis 

Lewis,  Wis 

Center  City,  Minn.... 

34,500 

32,400 
30.000 

■Ascertained  by  multiplying  the  number  of  sacks  par  ear  by  160  pounds,  the  weight  persttfk  Of  3iba8heli. 
10680^— 2a-voL  57 25 
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The  car  first  listed  is  a  so-called  beer  car  without  ice  bunkers;  the 
others  are  refrigerator  or  produce  cars,  equipped  with  noncoUapsible 
ice  bunkers.  The  first  was  shipped  under  option  No.  1,  shipper's 
protective  service  against  cold;  the  other  three  under  option  No.  2, 
carriers'  protective  service.  In  connection  with  the  first  shipment  the 
following  minimum-weight  provision,  contained  in  Boyd's  tariff 
I.  C.  C.  No.  A-715,  was  applicable : 

Shipments  moving  under  the  rates  named  In  this  tariff  will  be  subject  to 

minimum  weight  charges  as  shown  below,  viz: 

Pounds. 

From  October  1  to  May  31 t36.  000 

From  June  1  to  September  30 t80,000 

t  Minimum  weight  will  be  30,000  pounds  on  shipments  in  cars  under  31  feet  in  length, 
inside  measurement,  or  in  cars  36  feet  and  under,  outside  measurement,  when  equipped 
with  noncoUapsible  end  ice  bunlcers. 

t  24,000  pounds  will  apply  on  intrastate  shipments  in  Wisconsin. 

The  following,  contained  in  Boyd's  tariff  I.  C.  C.  No.  A-702,  and 
reissues,  published  pursuant  to  Northern  Potato  Traific  Asso.  v.  B.  cC' 
O.  R,  R.  Co.^  48  I.  C.  C,  303,  applied  to  the  remaining  shipments : 

Shipments  of  potatoes,  in  straight  carloads,  moving  under  the  rates  named  in 

this  tariff  will  be  subject  to  minimum  weights  as  shown  below,  viz : 

Pounds. 

From  October  1  to  April  30,  inclusive,  except  as  provided  in  note  below 36, 000 

From  May  1  to  September  30,  inclusive ; 80,  000 

Note. — ^Minimum  weight  will  be  30,000  pounds  on  shipments  in  cars  of  less  than 
1,615  cubic  feet  capacity. 

It  was  testified  for  complainant  that  all  of  these  cars  were  loaded 
with  the  maximum  quantity  of  potatoes  that  could  be  safely  carried 
therein,  but  none  of  complainant's  witnesses  saw  the  cars  loaded. 
One  testified  that  GN  250003  would  not  contain  36,000  pounds  and 
that  if  a  space  for  heaters  were  left  between  the  doors  it  would 
not  contain  in  excess  of  186  sacks,  or  27,900  pounds.  This  estimate 
was  based  on  the  available  space  after  the  installation  of  the  neces- 
sary linings,  etc.,  and  the  fact  that  shortly  before  the  hearing  the 
witness  had  personal  experience  with  a  similar  car  of  the  same 
series,  in  which  he  found  it  possible  to  load  200  sacks,  or  30,000 
pounds  of  potatoes,  only  by  removing  the  heaters  from  between  the 
doors  and  placing  14  sacks  in  that  space.  The  testimony  as  to 
the  three  other  cars  was  based  on  statements  made  to  the  witne&es 
by  the  loaders,  who  were  not  present  at  the  hearing,  and  on  nota- 
tions on  copies  of  the  bills  of  lading  in  evidence  indicating  that  th^j 
cars  were  "  loaded  full."  The  witnesses  had  no  personal  knowledge 
of  the  circumstances  under  which  these  notations  were  made. 

The  defendants  concede  that  by  reason  of  its  small  cubic  capacity 
GN  250003  would  not  contain  36,000  pounds  of  potatoes,  but  con- 
tend that  the  other  cars  could  have  been  loaded  to  the  minimum. 
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In  support  of  this  contention,  Uiey  referred  to  actual  shipments  in 
a  number  of  similar  cars,  subject  to  the  same  minimum,  which  were 
loaded  to  that  weight,  or  in  excess  thereof.  Two  of  their  witnesses 
testified  that  AKT  8804,  which  is  of  the  same  series  and  size  as  ART 
8690,  was  loaded  at  Chetek,  Wis.,  on  December  30,  1919,  with  240 
sacks  of  potatoes,  or  36,000  pounds.  An  affidavit  of  the  three  men 
who  actually  loaded  that  car  is  to  the  same  effect.  Photographs 
of  the  lading  do  not  appear  to  substantiate  the  testimony  of  these 
witnesses  as  to  the  exact  manner  in  which  the  potatoes  were  placed 
in  the  car.  One  of  defendants'  witnesses,  a  potato  loader  of  long 
experience  in  this  territory,  testified  that  in  his  opinion  it  was  loaded 
so  as  to  carry  safely  in  cold  weather,  while  one  of  complainant's 
witnesses,  also  an  experienced  potato  loader,  was  of  the  contrary 
opinion. 

Complainant  apparently  concedes  that  potatoes  can  generally  be 
loaded  to  the  applicable  minima,  but  contends  that  occasionally  cars 
will  not  contain  these  weights  by  reason  of  their  small  cubic  ca- 
pacity or  the  fact  that  they  are  in  bad  condition  and  require  extra 
linings  and  unusual  precautions  in  the  manner  of  loading  for  protec- 
tion against  low  temperatures.  It  introduced  in  evidence  a  copy  of 
Markets  Document  No.  17,  issued  in  October,  1918,  by  the  United 
States  Department  of  Agriculture,  making  detailed  recommendations 
a.«  to  the  proper  method  of  preparing  cars  and  loading  potatoes  for 
protection  against  cold,  and  describing  the  methods  generally  fol- 
lowed in  loading  potatoes  in  this  territory.  It  appears,  however,  that 
shippers  sometimes  deviate  from  these  methods  because  of  variations 
in  temperature  and  in  the  conditions  of  cars.  In  view  of  these 
variations,  especially  in  the  condition  of  cars  furnished,  complainant 
contends  that  a  comparison  of  the  loads  in  different  cars  is  of  little 
value  because,  even  though  two  cars  may  be  alike  in  construction, 
after  they  have  been  in  service  for  a  time  one  may  be  in  better  con- 
dition and  capable  of  carrying  safely  a  much  larger  load  than  the 
other.  Complainant  admits  that  shippers  are  at  liberty  to  refuse  to 
accept  cars  which  in  their  opinion  will  not  safely  carry  the  pre- 
scribed minima,  but  asserts  that  by  reason  of  the  acute  car  shortages 
which  recur  regularly  during  the  potato-shipping  season  and  the  at- 
tendant difficulty  and  delay  in  obtaining  cars,  shippers  are,  as  a 
practical  matter,  forced  to  accept  any  equipment  in  which  potatoes 
may  possibly  be  transported.  The  existence  of  this  situation  was 
recognized  in  Northern  Potato  Trccffic  Asso.  v.  B.  <&  O.  R.  R.  Co.^ 
42  I.  C.  C,  545  and  Northern  Potato  Traffic  Asbo.  v.  C.  <&  N.  W.  Ry. 
Go^  53  I.  C.  C,  100. 

Complainant  suggests  that  adequate  relief  would  be  afforded  its 
members  if  we  shoiild  prescribe,  in  addition  to  the  existing  fniniTniini 
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provisions,  that  actual  weight  will  govern  where  the  weight  of  the 
maximum  quantity  of  potatoes  which  Cffn  be  loaded  and  carried 
safely  in  a  particular  car  is  less  than  the  tariff  minimum,  thus  tak- 
ing into  consideration  the  necessity  for  lining  cars,  loading  the  pota- 
toes so  they  will  not  shift  in  transit,  and  allowing  sufficient  space  for 
heaters  and  for  the  circulation  of  air  above,  below,  and  around  the 
load.  In  support  of  this  suggestion,  reference  is  made  to  rules  66 
of  Tariff  Circular  18-A  and  24  of  consolidated  freight  classification 
No.  1.  Nothing  in 'rule  66  warrants  such  a  provision,  and  rule  24 
specifically  provides  that  it  will  not  apply  to  freight  that  requires 
and  is  loaded  in  either  heated,  refrigerator,  insulated,  ventilator,  or 
tank  cars  or  cars  especially  prepared  either  by  the  carrier  or  shipper. 

The  defendants  strongly  object  to  the  suggested  requirement. 
They  contend  that  while  a  provision  for  the  assessment  of  charges 
based  on  actual  weight  of  shipments  loaded  to  the  full  visible  ca- 
pacity of  the  car  is  proper  where  it  may  be  determined  by  casual 
inspection  whether  or  not  the  car  is  fully  loaded,  it  would  be  highly 
improper  in  connection  with  potato  shipments,  for  the  reason  that 
whether  or  not  a  particular  car  is  properly  prepared  and  loaded  with 
the  maximum  quantity  of  potatoes  which  will  carry  safely  is  a  ques- 
tion affected  by  the  varying  conditions  which  surround  each  indi- 
vidual shipment  and  upon  which  opinions  differ,  as  is  indicated  by 
the  testimony  in  this  case.  They  claim  that  to  leave  the  interpreta- 
tion of  such  a  provision  to  their  various  local  agents  would  result 
in  confusion  and  would  open  the  door  to  unlimited  discriminations 
and  preferences. 

These  objections  to  complainant's  suggestion  we  think  are  valid. 
The  facts  in  this  case  are  not  essentially  different  from  those  ad- 
duced in  Northern  Potato  Trccffic  Asso.  v.  B.  <&  O.  R,  R.  Co.^  supra. 
In  our  first  report  therein  we  prescribed  from  points  in  the  state  of 
Minnesota  to  points  in  official  classification  territory  east  of  the  In- 
diana-Illinois state  line  a  minimum  not  in  excess  of  30,000  pounds  on 
potatoes  in  cars  under  31  feet  in  length,  inside  measurement,  or  in 
cars  36  feet  and  under,  outside  measurement,  when  equipped  with 
noncollapsible  end  ice  bunkers.  This  finding  was  modified  in  our 
second  report,  in  which  it  was  held  that  the  defendants  had  justi- 
fied for  all  cars  of  not  less  than  1,615  cubic  feet  capacity  a  minimum 
of  36,000  pounds  during  the  months  October  to  April,  inclusive,  but 
that  the  minimum  for  all  cars  should  be  80,000  pounds  during  the 
months  May  to  September,  inclusive.  The  charges  on  three  of  the 
shipments  in  issue  were  subject,  as  previously  stated,  to  the  minimum 
rule  published  in  accordance  with  these  findings,  and  we  are  unable 
to  find  upon  the  facts  of  record  either  that  the  minima  or  the  trans- 
portation charges  applicable  to  these  shipments  were  unreasonable. 
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On  the  shipment  from  Isanti  to  Albia,  which  moved  over  the 
Great  Northern  and  the  Minneapolis  &  St.  Louis,  transpoitation 
charges  in  the  sum  of  $68.40  were  collected  at  the  applicable  rate  of 
19  cents  per  100  pounds  and  minimum  of  36,000  pounds.  This  mini- 
mum, fixed  with  relation  to  the  length  of  the  car,  is  conceded  by  the 
defendants  to  be  in  excess  of  the  weight  that  can  be  loaded  into  that 
and  other  cars  of  the  same  series,  of  which  there  are  50,  owned  by 
the  Great  Northern.  They  stated  that  they  would  have  no  objection 
to  the  establishment  of  a  minimum-carload  provision  to  points  in 
western  trunk  line  territory  based  on  cubic  capacity,  the  same  as 
applies  to  points  in  official  classification  territory. 

We  are  of  opinion  and  find  that  the  carload-minimum  provisions 
applicable  from  Isanti,  Minn.,  to  Albia,  Iowa,  were  and  are  un- 
reasonable to  the  extent  that  they  did  not  and  do  not  provide  for 
the  application  of  a  30,000-pound  minimum  on  potatoes  in  cars  the 
capacity  of  which  is  less  than  1,615  cubic  feet.  The  establishment 
of  such  a  provision  for  the  future  will  be  ordered.  We  further 
find  that  the  charges  collected  on  the  shipment  from  Isanti  to  Albia 
were  unreasonable  to  the  extent  that  they  exceeded  those  that  would 
have  accrued  at  a  rate  of  19  cents  per  100  pounds,  minimum  30,000 
pounds,  which  rate  and  minimum  would  have  been  applicable  to 
this  shipment  had  the  provision  herei^i  found  reasonable  been  in 
effect;  that  W.  B.  Northrup  &  Company,  a  corporation,  member  of 
the  complainant  association,  made  the  said  shipment  and  paid  and 
bore  the  charges  thereon;  that  it  has  been  damaged  to  the  extent 
that  the  transportation  charges  paid  exceeded  those  that  would  have 
accrued  upon  the  basis  herein  found  reasonable;  and  that  it  is  en- 
titled to  reparation  from  Walker  D.  Hines,  Director  General  of 
Railroads,  as  Agent,  in  the  simi  of  $11.40,  with  interest.  A  car 
rental  charge  of  $5  was  assessed  on  each  of  the  shipments  to  Pitts- 
burgh  which  the  defendants  admit  was  in  error  and  not  authorized 
by  the  tariff.  These  charges  should  be  promptly  refunded,  with 
interest. 

An  appropriate  order  will  be  entered. 
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No.  10385. 
GALVESTON  COMMERCIAL  ASSOCLA.TION  ET  AL. 

V. 

DIRECTOR  GENERAL,  ARKANSAS  WESTERN  RAILWAY 

COMPANY,  ET  AL. 


Submitted  October  16,  1919.    Decided  April  6,  1920, 


1.  Rates  applicable  to  the  transportation  of  Iron  and  steel  articles.  In  straigbt 

or  mixed  carloads,  from  Galveston  and  Houston,  Tex.,  to  destinations  on 
the  lines  of  defendants  In  Oklahoma,  found  unreasonable  and  unduly 
prejudicial  as  compared  with  rates  applicable  to  the  merchant  mixture, 
so  called,  from  St  Louis,  Mo.,  to  Oklahoma  points  for  similar  distances. 

2.  Rates  on  iron  and  steel  articles,  in  straight  or  mixed  carloads,  from  Gal- 

veston and  Houston  to  that  portion  of  Louisiana  west  of  the  Mississippi 
River,  excluding  Shreveport  and  points  taking  the  same  rates  under  de- 
cision in  Railroad  Commission  of  Louisiana  v.  A.  H.  T,  Ry.  Co,,  48  L  C.  C,  312, 
found  unreasonable  and  unduly  prejudicial  as  compared  with  rates  from 
St  Louis  to  said  Louisiana  points  to  the  extent  that  they  exceed  or  may 
exceed  60  per  cent  of  the  fifth-class  rates  prescribed  In  the  above  case  for 
similar  distances  increased  by  not  more  than  25  per  cent 

E.  H.  Thornton^  J.  McA.  Sample^  and  F.  A.  Lallier  for  complain- 
ants. 

F.  A.  LeifiagweU  for  Chamber  of  Commerce,  Houston,  Tex.,  in- 
tervener. 

Baker^  BottSj  Parker  <&  Garwood  and  Oentry  Waldo  for  de- 
fendants. 

Keport  of  the  Commission. 

McChord,  Commissioner: 

This  case  was  the  subject  of  a  proposed  report  to  which  exceptions 
were  filed  by  defendants.  The  report  has  been  revised  and  the  con- 
clusions materially  changed. 

The  Houston  Chamber  of  Commerce  intervened  and  requested 
that  Houston,  Tex.,  be  accorded  the  same  relief  as  Galveston,  Tex. 
Houston  and  Galveston  are  in  the  same  rate  group,  and  throughout 
this  report  wherever  Galveston  is  mentioned,  in  regard  to  the  general 
rate  situation,  it  is  understood  that  Houston  is  also  meant. 

Iron  and  steel  articles,  in  straight  or  mixed  carloads,  are  rated 
fifth  class  in  western  classification.  The  rates  applicable  imder  that 
class  apply  to  certain  described  articles  of  iron  and  steel  from  Gal- 
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vestcm  to  points  of  destination  in  the  state  of  Oklahoma  and  to 
that  part  of  the  state  of  Louisiana  west  of  the  Mississippi  Biver, 
except  that  commodity  rates,  as  prescribed  by  us  in  RaUroad  Com- 
7ni88ion  of  Louisiana  y.  A.H.  T.  Ry.  Go.^  48  I.  C.  C,  812,  hereinafter 
caUed  the  Shreveport  Case,  apply  between  Galveston  and  Shreveport, 
La.,  and  points  taking  the  same  rates.  We  there  prescribed  on  iron 
and  steel  articles,  carload  minimum  30,000  pounds,  the  following: 

Rates  to  or  from  points  In  interstate  common-point  territory  in  Texas  for 
single-line  application,  60  per  cent  of  fifth-class  rates,  subject  to  a  maximum 
of  32  cents  per  100  pounds;  for  Joint-line  appUcation,  may  exceed  those  here 
named  for  single-line  appUcation  by  2  cents  per  100  pounds,  subject  to  the  same 
maximum.  Rates  to  or  from  points  in  interstate  differential  territory  in  Texas 
may  exceed  said  maximum  by  60  per  cent  of  the  fifth-class  differentials  here- 
inabove prescribed. 

Complainants  allege  that  the  current  fifth-class  rates  for  the 
transportation  of  iron  and  steel  articles  from  Galveston  to  the 
destination  territory  described  are  unreasonable  to  the  extent  that 
they  exceed  the  commodity  rates  prescribed  in  the  Shreveport  Case^ 
supra,  for  distances  of  500  miles  and  over  475  miles,  the  maximum 
of  the  Shreveport  scale,  and  also  unreasonable  to  the  extent  that 
they  exceed  rates  for  greater  distances  made  with  what  complainants 
believe  would  be  a  proper  relation  to  the  Shreveport  scale,  in  viola- 
tion of  both  section  1  of  the  act  to  regulate  commerce  and  section  10 
of  the  federal  control  act.  The  fifth-class  rates  applicable  from 
Galveston  to  the  territory  described  are  also  alleged  to  be  unduly 
prejudicial  to  that  point  as  compared  with  the  rates  referred  to 
from  St.  Louis  and  other  points. 

In  the  Shreveport  Case,  supra,  we  stated  that  • 

Rates  on  iron  and  steel  articles  will  apply  on  angle,  hoop,  rod,  band,  bar, 
boiler,  plate,  skelp,  tank  and  boiler  plates,  band  iron  for  water  tanks,  cisterns, 
and  conduits,  nail  plates,  beams,  columns,  and  girders,  bridge  material,  rivets, 
nuts,  bolts,  washers,  channel  iron,  zees  and  tees ;  iron  angles,  tumbuckles,  metal 
expanded  sheets,  including  expanded  steel  lath  and  perforated  iron  lath,  metal 
reinforcement,  roofing,  and  sheet 

These  commodity  rates  apply  on  straight  or  mixed  carloads.  The 
mixture  of  iron  and  steel  articles  which  may  be  shipped  from  Gal- 
veston at  the  fifth-class  carload  rates  is  extremely  restricted.  The 
less-than-carload  rate  applicable  to  the  transportation  of  many  arti- 
cles of  iron  and  steel  from  Galveston  is  fourth  class,  and  the  re- 
stricted mixture  requires,  in  many  instances,  the  pa3rment  of  such 
rates  upon  articles  which,  under  the  finding  in  the  Shreveport  Case, 
supra,  would  be  moved  in  mixed  carloads  at  60  per  cent  of  the 
fifth-class  rates.  Commodity  rates  also  apply  to  the  transportation 
of  iron  and  steel  articles  in  carloads  shipped  from  Pittsburgh,  Pa., 
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Chicago,  111.,  St.  Louis,  Mo.,  Memphis,  Tenn.,  and  other  points  to 
the  destination  territory  herein  concerned.  These  rates  apply  to 
mixtures  of  iron  and  steel  articles  which  are  broader  than  the  mix- 
ture permissible  under  the  carload  rates  from  Galveston.  Complain- 
ants request  that  Galveston  shall  be  accorded  the  mixture  privilege 
prescribed  in  the  Shreveport  Case^  supra. 

Attention  is  also  directed  to  departures  from  the  long-and-short- 
haul  provision  of  the  fourth  section.  They  are  illustrated  by  two 
typical  examples:  The  present  commodity  rate  from  Galveston  to 
Amarillo,  Tex.,  on  iron  and  steel  articles  is  40  cents  per  100  pounds. 
The  line  of  the  Chicago,  Eock  Island  &  Pacific  Railway  from  Dallas 
to  Amarillo  extends  through  Lawton,  Bridgeport,  and  Elk  City, 
Okla.  The  fifth-class  rates  from  Galveston  applicable  to  these  points 
are,  respectively,  67.5  and  85  cents  per  100  pounds.  The  commodity 
rate  applicable  on  iron  and  steel  articles  f  v-m  Galveston  to  Shreve- 
port is  33  cents  per  100  pounds,  while  to  Leesville  and  South  Mans- 
field, La.,  points  intermediate  to  Galveston  and  Shreveport  on  the 
line  of  the  Kansas  City  Southern,  the  rates  are  in  each  instance  49 
cents  per  100  pounds. 

Jt  is  admitted  on  behalf  of  defendants  that  the  fifth-class  rates 
from  Galveston  to  the  territory  described  do  not  constitute  a  proper 
adjustment.  They  differ,  however,  with  the  complainants  as  to  the 
manner  in  which  the  rates  shall  be  revised  to  render  them  reasonable 
and  nondiscriminatory.  Defendants  offer  to  publish  commodity 
rates  from  Galveston  to  the  territory  described  on  a  distance  basis 
which  they  contend  will  result  in  making  the  rates  from  Galveston 
into  Oklahoma  practically  the  same,  mile  for  mile,  as  the  rates  from 
St.  Louis  to  that  territory.  The  rates  from  St.  Louis,  and  related 
points,  to  Oklahoma,  however,  apply  to  groups  in  that  territory, 
and  a  distance  scale  of  rates  from  Galveston,  it  is  admitted,  will 
not  bring  about  an  exact  equalization. 

There  are  two  sets  of  commodity  rates  applying  from  St.  Louis  to 
this  territory — ^the  one  applicable  to  what  is  termed  merchant  mix- 
ture, consisting  of  angle,  band,  bar,  and  channel  iron  and  steel, 
bolts,  nuts,  and  rivets,  with  other  miscellaneous  articles  more  or  less 
in  the  first  stage  of  manufacture;  and  the  other  termed  structural 
mixture,  consisting  of  angles,  beams,  braces,  castings,  and  miscel- 
laneous articles  used  in  connection  with  structural  materials,  the 
rates  on  the  latter  group  being  generally  somewhat  higher  than  on 
the  former.  Defendants  state  that  they  are  willing  to  make  the 
proposed  commodity  rates  from  Galveston  applicable  to  the  mixture 
now  provided  in  connection  with  the  rates  from  St.  Louis  to  Texas, 
which  includes,  practically  in  their  entirety,  both  the  merchant  and 
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structural  mixtures  above  described,  with  several  additional  articles. 
The  proposed  mixture  includes  all  the  items  on  which  the  rates  from 
Galveston  to  Shreveport  are  applicable,  with  the  exception  of  sheet 
boiler,  expanded  sheets,  expanded  lath,  perforated  lath,  metal  rein- 
forcement, and  roofing. 

This  adjustment  is  nqt  satisfactory  to  complainants,  who  assert 
that  only  the  commodity  rates  prescribed  in  the  Shreveport  CoBe^ 
euprdj  and  the  mixture  there  permitted  will  cure  the  alleged  un- 
reasonableness, discrimination,  and  fourth  section  departures.  It 
should  be  stated  that  complainants'  demand  for  the  Shreveport  com- 
modity rates  on  articles  of  iron  and  steel  is  coupled  with  a  willing- 
ness to  have  those  rates  subject  to  the  increase  of  26  per  cent  under 
General  Order  No.  28  of  the  Director  General. 

The  following  table  shows  the  present  adjustment  from  Galveston 
and  St.  Louis  and  complainants'  and  defendants'  proposed  adjust- 
ments from  Galveston,  rates  being  stated  in  cents  per  100  pounds: 


To- 


Bartlesvine,  Okla. 

CathiDf,Okla 

MeAli8ter»  OMa 

MuskoMe^OMa 

OldahomftClty.Okla.. 

Tul8»,0kla 

Alexandria,!* 

Lake  Charles,  La 

Leesville,  La. 

Lafayette,  La 

Mansfield,  La. 

Monroe,  La. 

WidfieM^La. 


From  Galveston,  Tex, 


Miles. 


647 
MS 
480 
543 
652 
507 
100 
137 
174 
213 
261 
207 
258 


Present 
rate. 


00 

85 

71.  & 

81.5 

71.6 

86 

56.5 

34 

40 

56.6 

40 

6L6 

86.5 


Rate  sproposed  by- 


Com- 
plainants. 


47 

43.6 

43 

44.6 

43 

46 

83.5 

25.6 

20 

32 

34 

30.6 

86.5 


Defend- 
ants. 


68 

64 

68 

65 

63 

68 

46 

30 

43 

47 

6L6 

58 

61.6 


From  St.  Louis,  Mo. 


Miles. 


448 
580 
488 
425 
543 
425 
500 
606 
670 
685 
601 
501 
570 


Rates. 


154 

162.5 

>54 

>60 

>62.5 

154 

137.5 

150 

164 

147.6 

164 

137.5 

144 


>62.6 
<60 
>6Z6 
>56.6 

<00 

>62.6 

<45 

<50 

•76,5 

S65 

•72.5 

•46 

•61.6 


1  Merchant  iron  and  steel  mixture. 


•  Structural  iron  and  steel  mixture. 


Not  only  are  the  rates  on  iron  and  steel  articles  from  St.  Louis  to 
Louisiana  upon  a  different  level  from  those  to  Oklahoma,  but  at- 
tention should  be  called  to  the  fact  that  there  is  no  well-defined 
structure  of  rates  on  the  structural  mixture  to  Louisiana  points, 
rates  on  structural  iron  and  steel  articles  being  published  under  sepa- 
rate items,  providing  a  variety  of  different  mixtures,  applicable  to 
individual  points,  apparently  to  accommodate  the  particular  point 
served.  The  rates  on  the  structural  mixture  from  St.  Louis  to 
Louisiana  points  shown  in  the  table  above,  therefore,  are  not  entirely 
representative. 

In  the  plan  proposed  by  complainants  the  rates  to  be  applied  aver- 
age about  60  per  cent  of  the  fifth-class  rates  from  Galveston.    The 
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adjustment  from  St.  Louis  to  Oklahoma,  according  to  the  evidence 
submitted  by  defendants,  results  in  rates  on  what  is  termed  merchant 
iron,  averaging  about  81  per  cent  of  the  fifth  class,  and  rates  on 
what  is  termed  structural  iron,  about  88  per  cent  of  fifth  class. 

To  justify  the  adjustment  proposed,  defendants  seek,  first,  to 
demonstrate  that  the  iron  and  steel  articles  scale  prescribed  in  the 
Shreveport  Caae^  supra^  is  illogical  and  without  basis,  and,  second, 
to  show  that  the  percentage  relation  they  propose  is  reasonably 
aUgned  with  iron  and  steel  rates  in  the  same  territory.  In  support 
of  the  latter  contention,  defendants  show  the  percentages  and  rates 
on  bars,  bands,  flats,  and  rounds  or  merchant  iron  mixtures,  so- 
called,  are  of  the  fifth-class  rates  in  various  territories.  The  fifth- 
class  rates  from  St.  Louis  to  the  Dallas-Fort  Worth  group  in  Texas ; 
Texas  common  points ;  Wichita,  Kans. ;  Denver,  Colo. ;  Fort  Smith, 
Ark.;  Kansas  City,  Mo.;  and  Albuquerque,  N.  Mex.;  from  New 
Orleans,  La.,  and  Minnequa,  Colo.,  to  Texas  conmion  points;  and 
from  certain  points  in  Oklahoma  to  Waco,  Galveston,  and  Beau- 
mont, Tex.,  average  83  cents  per  100  pounds.  The  average  rates 
from  and  to  the  same  points  are,  on  merchant  steel,  69  cents;  on 
structural  steel,  68  cents  per  100  pounds;  or,  respectively,  83  and  82 
per  cent  of  the  fifth-class  rates.  The  present  commodity  rates  ap- 
plicable to  the  transportation  of  merchant  iron  from  St.  Louis  to 
83  representative  destination  points  in  Oklahoma  are,  on  the  aver- 
age, 85  per  cent  of  the  fifth-class  ^tes  which  would  be  applicable 
for  the  distances  from  St.  Louis  to  these  points  if  the  Shreveport 
scale  were  applied.  The  structural  iron  rates  from  St.  Louis  to  the 
same  points  are,  on  the  average,  92  per  cent  of  the  ssCme  class  rates. 

The  real  party  complainant  in  interest,  the  Texas  Carnegie  Steel 
Association,  has  two  warehouses  from  which  merchant  and  structural 
iron  and  steel  are  distributed  in  the  same  state  of  manufacture  in 
which  they  are  bought,  and  a  fabricating  establishment  where  semi- 
finished material  is  assembled  into  knocked-down  bridges,  docks, 
jails,  and  other  structures.  The  inbound  material  originates  in  Pitts- 
burg, Pa.,  territory  and  is  conveyed  by  rail  to  New  Yoi*,  N.  Y., 
thence  by  water  to  Galveston.  The  rail-and-water  rate  upon  the  in- 
bound material  is  generally  54.5  cents  per  100  pounds.  Complain- 
ant's selling  price  is  that  of  Pittsburgh  plus  the  freight  rate  from 
Pittsburgh  to  the  point  of  sale.  This  basis  is  applied  in  competition 
with  Mississippi  and  Missouri  river  crossings  and  such  principal  com- 
petitive points  already  mentioned  as  Chicago,  St  Louis,  and 
Memphis.  Taking  two  centrally  located  points  in  the  states  of  Okla. 
homa  and  Louisiana — i.  e.,  Oklahoma  City  and  Alexandria,  respec- 
tively— the  situation  is  sufficiently  exemplified.    The  direct  rate  on 
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merchant  iron  from  Pittsburgh  to  Oklahoma  City  for  1,156  miles  is 
85  cents  per  100  pounds,  14.7  mills  per  ton  per  mile,  while  the  rate 
from  Galveston  to  the  same  point  for  552  mUes  is  71.5  cents  per  100 
pounds  or  25.9  mills  per  ton  per  mile.  Of  course,  Pittsburgh,  the 
originating  point,  has  the  advantage  of  having  no  inbound  rate  to 
pay ;  Chicago  pays  27  cents  and  St.  Louis  34  cents  per  100  pounds  in- 
bound, and  Galveston  must  suffer  the  disadvantage  of  being  so  far 
removed  from  the  point  of  origin  of  material.  To  Alexandria,  Pitts- 
burgh pays  62.5  cents  for  a  haul  of  1^64  miles,  whereas  Galveston  is 
charged  56.5  cents  per  100  pounds  for  a  haul  of  236  miles  or  48  mills 
per  ton-mile.  In  mills  per  ton-mile  the  rates  from  Pittsburg, 
Chicago,  and  St.  Louis  to  Alexandria  were  about  the  same,  or  re- 
spectively, 10.7,  10.4,  and  11.6  mills.  If  the  commodity  rate  for  the 
transportation  of  iron  and  steel  articles  from  Galveston  to  Alex- 
andria were  upon  the  basis  prescribed  in  the  Shreveport  Case  it  would 
be  24.6  cents  per  100  pounds  or  nearly  21  mills  per  ton-mile.  Add- 
ing the  25  per  cent  increase  permitted  under  General  Order  No.  28, 
the  earnings  would  be  over  26  mills. 

Li  Sottt/uwestem  Class  CasCj  48  I.  C.  C,  379,  we  prescribed  the 
Shreveport  class  scale  between  Oklahoma  points  and  points  in  Texas, 
between  points  in  Oklahoma  on  interstate  traffic,  between  Shreveport 
and  points  in  Oklahoma  involved  in  the  report  in  Shreveport  Chwmn 
her  of  Commerce  v.  K.  C.  S.  Ry.  Co.^  39  I.  C.  C,  296,  and  between 
points  in  Kansas  and  points  in  Texas.  In  Natchez  Chamher  of  Com- 
merce V.  L.  <t  A.  Ry.  Co.y  52  I.  C.  C,  105,  we  found  the  class  rates 
assailed  between  the  Mississippi  River  crossings,  Memphis  to  New 
Orleans,  inclusive,  and  western  Louisiana  and  southern  Arkansas 
points  unreasonable  to  the  extent  that  they  exceeded  the  Shreveport 
scale  by  more  than  25  per  cent — ^i.  e.,  the  increase  permitted  by  the 
Director  General  of  Bailroads.  Complainants  urge  that  the  above 
i*eports  indicate  that  we  foimd  the  difference  in  the  transportation 
conditions  in  Oklahoma,  Texas,  southern  Arkansas,  and  Louisiana, 
west  of  the  Mississippi  Biver,  was  not  of  enough  importance  to  war- 
rant a  variation  in  the  scale  of  distance  class  rates.  Therefore,  com- 
plainants contend  that  a  reasonable  basis  of  rates  for  the  transpor- 
tation of  iron  and  steel  articles  in  Texas  would  be  reasonable  for 
application  to  like  traffic  from  Galveston  to  Oklahoma  and  the  de- 
scribed territory  of  Louisiana. 

Referring  to  the  above  table  showing  the  rates  from  Galveston  and 
St.  Louis  it  will  again  be  noted  that  the  rate&  from  St.  Louis  to 
Oklahoma  points  are  upon  a  considerably  higher  level  than  those  to 
Louisiana  points.  Other  than  an  indefinite  reference  to  competition 
the  reason  for  this  difference  was  not  clearly  indicated  in  the  evi- 
dence.   It  is  evident,  however,  that  the  same  scale  of  rates  from 
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Galveston  to  both  Oklahoma  and  Louisiana  will  not  eliminate  the 
preference  complained  of,  for  if  the  rates  from  Galveston  to  Okla- 
homa are  made,  mile  for  mile,  the  same  as  the  rates  from  St.  Louis 
to  that  territory,  and  a  similar  scale  extended  into  Louisiana,  the 
rates  from  St.  Louis  to  Louisiana  will  still  be  comparatively  upon 
a  much  lower  basis  than  the  rates  from  Galveston. 

In  a  recent  case,  Memphis  Southwestern  Investigation^  55  I.  C.  C, 
515,  it  is  stated  that  a  careful  study  of  the  statistics  submitted  leads 
to  the  conclusion  that,  considering  all  the  figures  together,  a  uniform 
scale  of  class  rates  could  with  propriety  be  applied  throughout  south- 
em  Missouri,  Oklahoma,  Arkansas,  Louisiana,  and  common-point 
territory  in  Texas.  In  the  absence  of  evidence  leading  to  a  contrary 
conclusion  it  would  appear  that  commodity  rates  on  iron  and  steel 
articles  throughout  this  territory  should  be  upon  substantially  the 
same  basis.  It  is  clear  that  rates  on  iron  and  steel  articles  from 
Galveston  to  Louisiana  and  Oklahoma  should  not  be  upon  a  relatively 
lower  basis  than  the  rates  on  similar  traffic  from  St.  Louis,  Chicago, 
and  Pittsburgh  to  Oklahoma.  While  it  is  true  that  in  the  Shreve- 
port  case  60  per  cent  of  the  fifth-class  scale  was  prescribed  from 
Galveston  to  Shreveport  on  iron  and  steel  articles,  it  must  be  borne 
in  mind  that  that  was  primarily  a  discrimination  case;  that  the  car- 
riers at  that  time  proposed  no  increase  in  those  rates;  and  that  in 
removing  the  undue  prejudice  found  to  exist,  we  desired  to  disturb  as 
little  as  possible  the  existing  rate  structures  in  that  territory.  The 
extension  of  60  per  cent  of  the  fifth  class  under  the  Shreveport 
scale  on  iron  and  steel  articles  into  Oklahoma  would  result  in  rates 
from  Galveston  to  that  territory  much  lower  for  like  distances  than 
the  rates  from  St  Louis  to  the  same  territory,  which  latter  rates  were 
approved  after  full  consideration  in  The  Iron  amd  Steel  Cases^  36 
I.  C.  C,  86.  The  structure  of  rates  on  iron  and  steel  articles 
approved  in  that  decision  constitutes  a  very  extensive  adjustment 
which  has  proven  satisfactory  for  a  number  of  years  and  upon  the 
record  in  this  case,  confined  as  it  is  to  rates  from  Galveston,  we  can 
not  approve  the  extension  of  rates  from  Galveston  into  Oklahoma, 
the  effect  of  which  would  be  to  disturb  the  general  iron  and  steel 
rate  structure.  The  adjustment  of  rates  to  Oklahoma  from  Galves- 
ton which  is  offered  by  the  defendants  seems  just  in  view  of  rates 
from  other  points.  It  is  suggested  in  tiiis  connection,  however,  that 
distance  rates  might  not  entirely  remove  the  undue  preference  in 
cases  where  rates  from  the  favored  points  are  made  to  groups  of 
destinations.  For  this  reason  our  finding  is  that  the  rates  from 
Galveston  should  be  equalized  with  those  fr(»n  St.  Louis  for  similar 

distances. 
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Inasmuch  as  the  rates  from  St.  Louis  and  related  points  to  Louisi^ 
ana  are  upon  an  entirely  different  level  from  those  into  Oklahoma, 
the  rates  proposed  by  defendants  can  not  be  approved  for  applica- 
tion to  Louisiana  territory,  and  those  proposed  by  complainants, 
while  subject  to  criticism,  will  apparently  be  satisfactory  to  com- 
plainants and  will  do  no  injustice  to  defendants  so  long  as  they  con- 
tinue their  present  rates  from  St.  Louis  to  that  territory. 

We  find,  therefore,  that  the  rates  applicable  to  the  transportation 
of  iron  and  steel  articles,  enumerated  above,  on  which  rates  were  pre- 
scribed in  the  Shreveport  Case^  supra^  in  straight  or  mixed  carloads, 
from  Galveston  to  all  points  of  destination  upon  the  lines  of  de- 
fendants in  the  state  of  Oklahoma  have  been  shown  to  be  unreason- 
able and  unduly  prejudicial,  and  for  the  future  will  be  unreasonable 
and  unduly  prejudicial,  to  the  extent  that  they  exceed  or  may  exceed 
the  rates  contemporaneously  applicable  to  merchant  mixture,  so- 
called,  of  iron  and  steel  articles  from  St.  Louis  to  Oklahoma  points 
for  similar  distances.  We  further  find  that  the  rates  applicable  to 
said  iron  and  steel  articles,  in  straight  or  mixed  carloads,  from  Gal- 
veston to  points  of  destination  on  the  lines  of  defendants  in  the  state 
of  Louisiana  west  of  the  Mississippi  River  have  been  shown  to  be 
unreasonable  and  unduly  prejudicial,  and  for  the  future  will  be  unrea- 
sonable and  unduly  prejudicial,  to  the  extent  that  they  exceed,  or 
may  exceed,  60  per  cent  of  the  fifth-class  rates  prescribed  in  the 
Shreveport  Caae^  suprOj  for  similar  distances,  increased  by  not  more 
than  25  per  cent. 

Nothing  in  this  record  is  to  be  construed  as  authority  to  make  the 
adjustment  prescribed  without  compliance  with  the  provisions  of  the 
fourth  section  and  if  it  is  found  necessary  to  secure  relief  from  the 
provisions  of  that  section,  appropriate  application  for  such  relief 
must  be  made. 

An  appropriate  order  will  be  entered. 
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No.  10261.* 

ARMOUR  GRAIN  COMPANY 

V. 

DIRECTOR  GENERAL,  ILLINOIS  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


No.  10543. 
MINNEAPOLIS  TRAFFIC  ASSOCIATION  ET  AL. 

V. 

DIRECTOR  GENERAL,  ANN  ARBOR  RAILROAD 

COMPANY,  ET  AL. 


Suhmitted  January  17, 1920.    Decided  AprU  8, 1920, 


Upon  complaints  that  due  to  congestion  of  grain  elevators  consequent  upon 
complainants*  inability  to  obtain,  during  a  period  of  car  shortage,  cars  suf- 
ficient in  number  for  outbound  loading,  demurrage  accrued  upon  grain,  in 
carloads,  shipped  into  transit  points  on  local  billing  and  there  held  in  cars 
for  unloading  into  the  elevators,  and  that,  in  such  circumstances,  the  rules 
governing  the  assessment  of  demurrage  were  and  are  unreasonable  and 
unduly  prejudicial;  Held,  That  such  rules  are  not  shown  to  have  been  or 
to  be  unreasonable  or  unduly  prejudicial.    Ck)mplalnts  dismissed. 

Jefery^  Campbell  <&  Clark  for  Armour  Grain  Company  and  co- 
complainants. 

W.  P.  Trickett  and  T,  A.  McGrath  for  Minneapolis  Traffic  Asso- 
ciation and  Randall,  Gee  &  Mitchell  Company. 

E.  M,  Flott^  A.  H,  Lo880w^  J.  G,  Drennan^  E,  A,  Smithy  J.  C.  Bills j 
and  J.  N.  Davis  for  defendants. 

>Ttiis  report  also  embraces  No.  10261  (Sab-No.  1).  Norris  Grain  Company  v.  Director 
General  et  al. ;  No.  10261  (Sub-No.  2),  E.  R.  Bacon  v.  Director  General  et  al. ;  No.  10261 
(Sub-No.  3),  Quaker  Oats  Company  v.  Director  General  et  al. ;  No.  10261  (Sub-No.  4), 
Armour  Grain  Company  v.  Director  General  et  al. ;  No.  10261  (Sub-No.  6).  Same  «. 
Director  General  et  al. ;  No.  10261  (Sub-No.  6),  Same  v.  Director  (^neral  et  al. ;  No. 
10261  (Sub-No.  7),  McKcnna  &  Rodgers  v.  Director  General  et  al. ;  No.  10261  (Sub- 
No.  S),  Same  v.  Director  General  et  al. ;  No.  10261  (Sub-No.  9),  Rosenbaum  Brothers  v, 
'Director  General  et  al. :  No.  10261  (Sub-No.  10).  C.  L.  Dougherty  &  Company  t;.  Director 
General  et  al. ;  and  No.  10261  (Sub-No.  11),  Mueller  &  Young  Grain  Company  v.  Director 
(3eiieral  et  al. 
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Report  or  the  Commission. 

Division  1,  Commissioners  McChord,  Meyer,  and  Attchison. 
Meter,  Commissioner: 

These  proceedings  were  made  the  subject  of  a  proposed  report 
which  was  served  upon  the  parties.  Exceptions  were  filed  by  the 
complainants  to  the  conclusions  recommended  by  the  examiner,  and 
oral  argument  was  had.  Our  report  follows  to  some  eidient  that 
proposed  by  the  examiner. 

These  complaints,  on  account  of  similar  issues,  were  consolidated. 
Certain  features  of  No.  10543  require  a  separate  consideration.  It 
will  be  disposed  of  under  the  heading,  "  the  Minneapolis  case."  No. 
10261  and  subnumbers  are  designated  "  the  Chicago  cases." 

the  CHICAGO  CASES. 

The  complainants  are  individuals  and  corporations  operating 
transit-grain  elevators  at  Chicago,  111.,  and  points  in  the  vicinity 
thereof,  known  as  Chicago  district  stop-over  points.  Complainants 
were,  and  are,  permitted  to  unload  into  elevators  for  weighing, 
grading,  cleaning,  clipping,  and  otherwise  treating  grain  moving  on 
local  billing  to  Chicago  from  defined  producing  points  on  the  lines 
of  the  western  carriers  and,  upon  presentation  of  the  paid  inbound 
freight  bill  within  one  year  after  unloading,  to  reship  the  same  or  its 
equivalent  to  an  eastern  destination  at  the  balance  of  the  joint 
through  rate  applicable  at  the  time  of  movement  from  original  point 
of  origin  to  final  point  of  destination,  or  at  proportional  or  "reship- 
ping"  rates,  which  in  effect  represent  the  balance  of  such  through 
rates. 

During  the  early  fall  and  winter  months  of  1916-1917  certain  de- 
murrage charges  were  assessed  against  these  complainants,  in  all 
but  one  instance  under  average  monthly  demurrage  agreements  in 
effect  between  complainants  and  the  particular  carriers  upon  whose 
lines  their  elevators  are  located.  These  charges,  it  is  alleged,  ac- 
crued on  inbound  shipments  of  grain  which  complainants  were  un- 
able to  unload  within  the  free  time  allowed  under  the  demurrage 
tariffs  because  of  the  congestion  in  their  elevators,  due  to  their  in- 
ability to  secure  sufficient  cars,  or  to  obtain  permission  to  reload  un- 
loaded inbound  cars  of  the  western  carriers  for  outbound  move- 
ments therefrom  to  eastern  destinations.  By  complaints  filed  Sep- 
tember 18,  1918,  they  attack  the  demurrage  rules  as  unjust,  un- 
reasonable, and  unduly  prejudicial,  asserting  that  these  charges  re- 
sulted directly  from  the  defendant  carriers'  failure  and  refusal  to 
furnish  them  with  sufficient  cars  for  the  outbound  shipments  from 
their  elevators,  while  furnishing  cars  to  other  shippers  for  out- 
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bound  movements  of  grain  and  other  commodities.  They  ask  repara- 
tion in  the  amount  of  these  demurrage  charges,  or  the  waiver  thereof 
in  those  instances  in  which  these  charges  have  not  been  paid,  and 
the  establishment  of  a  demurrage  rule  for  the  future  adapted  to  the 
peculiar  conditions  surrounding  the  transportation  of  grain. 

Grain  is  known  either  as  "  spot  '^  or  "  to  arrive."  "  'Spot "  grain 
is  bought  on  sample  from  commission  merchants  on  the  board  of 
trade  after  arrival  of  the  car  in  the  switching  district.  "  To  arrive  " 
grain  is  purchased  either  direct  from  coimtry  dealers  or  through 
commission  men  for  shipment  from  20  to  90  days  thereafter  as  agreed 
upon. 

At  the  commencement  of  the  harvest  period  in  July  and  August, 
1916,  having  experienced  no  difficulty  up  to  that  time  in  obtaining 
cars  for  outboimd  shipments,  complainants  made  purchases  of  grain, 
"  spot "  and  "  to  arrive,"  to  meet  their  eastern  sales  but  not  in  excess 
of  the  capacity  of  their  elevators  after  deducting  the  tonnage  rep- 
resenting sales  made.  In  the  early  part  of  September  they  found  it 
difficult  to  obtain  cars  for  eastern  destinations.  Inbound  shipments 
began  to  accumulate;  their  elevators  became  congested;  and  cars  had 
to  be  held  on  the  tracks.  This  shortage  of  cars  for  eastbound  ship- 
ments became  increasingly  acute  during  the  following  months  and 
was  not  alleviated  until  the  reopening  of  lake  navigation  in  the  fol- 
lowing April.  What  percentages  of  complainants'  purcha49es  dur- 
ing this  period  consisted  of  "spot"  and  "to  arrive"  grain  is  not 
shown,  nor  did  they  segregate,  in  their  claims  for  reparation,  cars 
bought  after  arrival  from  those  containing  shipments  of  "  to  arrive  " 
grain.  This,  defendants  insist,  is  fatal  to  the  complainants'  claims 
for  reparation,  since  demurrage  may  have  accrued  on  cars  of  "  spot " 
grain  while  they  were  on  the  carriers'  hold  tracks  awaiting  switching 
instructions. 

Complainants  contend  that  the  car  shortage  during  this  period 
was  considerably  accentuated  by  the  carriers'  enforcement  of  the 
provisions  of  the  car-service  rules  requiring  the  return  of  empty 
equipment  in  the  direction  of  the  owning  road,  thereby  preventing 
them  from  reloading  inbound  cars  of  the  western  lines  made  empty 
at  their  elevators.  Also  they  assert  that  because  of  Chicago's  loca- 
tion as  the  terminus  of  the  eastern  and  western  carriers,  these 
rules  worked  a  particular  hardship  upon  them  which  did  not  obtain 
at  other  grain  centers,  excepting  possibly  Peoria,  HI.,  and  St  Louis, 
Mo. 

The  evidence  of  the  parties,  complainant  and  defendant,  of  the 
number  of  cars  ordered  and  the  number  of  cars  furnished  is  conflict- 
ing. Complainants'  ordera  were  generally  verbal  and  the  records 
of  them  inf ormaL    "  Pick-ups,"  apparently  inbound  cars  which  com- 
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plainants  were  able  to  use  for  outbound  loading,  were  not  considered 
by  complainants  as  furnished  by  defendants.  Defendants  by  tak- 
ing such  cars  into  consideration  show  that  certain  of  the  complainants 
loaded  more  cars  than  they  ordered  and  that  more  cars  moved  out- 
bound during  certain  periods  than  moved  inbound.  It  is  established, 
however,  that  eflForts  were  made  to  obtain  more  cars  for  eastern  ship- 
ments and  that  complainants  could  have  used  more  cars  than  they 
were  furnished. 

Considerable  testimony  and  numerous  exhibits  were  submitted 
by  both  parties  to  show  the  daily  condition  of  the  elevators,  defend- 
ants seeking  to  prove  that  the  elevators  were  not  filled  to  capacity 
as  claimed.  Complainants  explain  that  the  theoretical  capacity  rep- 
resents the  total  cubical  capacity  of  the  elevator  expressed  in  bushels 
when  fully  loaded  with  one  kind  of  grain;  that  in  practice  at  least 
10  per  cent  of  this»capacity  has  to  be  reserved  for  working  space, 
and  that  if  different  grains  or  different  varieties  of  the  same  grain 
are  handled  these  grains  must  be  kept  in  separate  bins,  in  which  case 
60  per  cent  of  the  theoretical  capacity  is  taken  as  representing  its 
practical  capacity. 

It  is  stated  by  complainants  that  although  much  testimony  was 
taken  the  fundamental  issue  is:  Was  the  carrier  at  fault  in  not 
furnishing  cars  for  outbound  loading? 

The  defendants  concede  a  car  shortage  at  Chicago  during  the 
period  in  question  and  that  the  elevators  became  congested.  They 
point,  however,  to  the  complete  disarrangement  in  the  transportation 
system  of  this  country  then  existing  as  a  consequence  of  the  war; 
the  enormous  increase  in  shipments  to  Atlantic  port  cities  for  ex- 
port; and  the  withdrawal  of  vessels  from  the  lake  and  coastwise 
trade  for  trans- Atlantic  service,  which  threw  upon  the  rail  lines  in 
this  section  the  transportation  of  additional  tonnage  formerly  car- 
ried by  water.  Industries  devoted  to  the  manufacture  of  munitions 
and  supplies  required  service,  and  ship  movements  from  Atlantic 
ports  due  to  the  submarine  campaign  were  irregular.  Crowded  ter- 
minals and  cars  held  in  load  with  export  freight  were  additional 
factors,  and  various  embargoes  prevented  shipments  to  eastern  des- 
tinations even  when  cars  were  available. 

The  Canadian  lines  were  likewise  congested;  the  lines  leading  to 
Norfolk  and  Newport  News  were  burdened  with  coal  shipments, 
and  the  south  Atlantic  ports  were  without  extensive  facilities  for 
handling  grain  shipments  for  export  besides  being  objectionable  to 
the  entente  powers  because  of  the  longer  ocean  routes.  The  con- 
ditions existing  upon  the  eastern  lines  at  this  time  and  the  efforts 
undertaken  by  the  various  committees  of  the  carriers  to  relieve  this 
congestion  are  detailed  in  Car  Supply  Im^estigation^  42  I.  C,  C,  657. 
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The  defendants  further  assert  that  complainants  could  have  ma- 
terially increased  the  outbound  movement  from  their  elevators  had 
they  loaded  available  cars  to  their  full  capacity,  which  was  the  prac- 
tice in  respect  to  export  grain.  However,  complainants'  contracts, 
according  to  the  custom  of  the  trade,  called  for  shipments  in  carlots 
or  multiples  thereof  containing  a  stipulated  number  of  bushels, 
whereas  sales  for  export  are  made  in  multiples  of  100,000  bushels. 

As  a  further  defense,  the  Illinois  Central  Railroad,  upon  whose 
lines  Armour  Grain  Company's  central  A  elevator  is  situated,  con- 
tends that  on  shipments  to  eastern  destinations  it  performs  only  a 
switching  service  and  that  therefore  under  authority  of  Wahash 
Sand  c&  Gravel  Co.  v.  V,  R.  R.  Co.j  31  I.  C.  C,  344,  there  was  no 
obligation  on  it  to  furnish  cars  to  this  complainant  for  shipments 
to  such  destinations. 

The  defendants,  with  respect  to  the  proposed  demurrage  rule,  as- 
sert that  the  code  of  demurrage  rules  was  adopted  only  after  careful 
study  on  the  part  of  the  carriers  and  embodies  our  views  as  well  as 
those  of  state  commissions  and  shippers  at  large.  Its  main  purposes 
are  to  remove  unjust  practices  and  inequalities  formerly  prevailing* 
by  establishing  uniform  rules  and  charges;  to  secure  prompt  re- 
lease of  equipment,  and  to  prevent  car  shortage  in  times  of  in- 
creased demand  by  providing  against  unreasonable  detention  of  cars 
by  shippers.  They  urge  that  the  proposed  rule  would  violate  these 
principles;  unduly  prefer  transit-grain  shippers  to  the  prejudice  of 
other  grain  shippers;  violate  the  principle  of  tariff  construction 
which  requires  charges  to  be  ascertainable  from  a  tariff,  since  the 
applicability  or  nonapplicability  of  the  demurrage  charge  is  made 
dependent  upon  whether  the  elevator  is  filled  or  not,  a  fact  peculiarly 
within  the  knowledge  of  the  shipper,  and  would  provide  no  means 
of  determining  when  and  under  what  circumstances  a  carrier  is  at 
fault  in  not  promptly  furnishing  cars  for  outbound  shipments. 

While  conceding  that  the  charges  were  legally  assessed,  com- 
plainants attack  the  lawfulness  thereof  because  of  the  duty  impose*! 
by  law  upon  the  carriers  to  furnish  shippers  with  cars  upon  reason- 
able request.  They  urge  that  by  contract  the  carriers  were,  and  are, 
obligated  to  furnish  them  with  outbound  cars  or  relieve  them  from 
demurrage  on  their  inbound  cars.  This,  they  assert,  follows  from 
the  fact  that  their  elevators  are  located  upon  the  lines  of  but  one 
carrier  which  is  thus  the  delivering  line  of  the  inbound  shipment  and 
the  initial  carrier  of  the  outbound  shipment,  and  that  the  carriers, 
by  joint  tariff  arrangements,  have  given  them  the  benefit  of  rates 
which  are  actually  or  in  effect  through  rates  from  original  point  of 
origin  to  final  dc^stination  as  of  the  date  of  the  original  shipment. 
They  farther  urge  that  from  the  nature  of  their  business  as  handlers 

67  L  0.  C. 


ABMOUB  GRAIN  CO.  V.  DIRECTOR  GENERAL.  403 

of  grain  in  transit  it  is  unreasonable  to  assess  demurrage  on  inbound 
shipments  which  through  no  fault  of  their  own  can  not  be  unloaded 
into  their  elevators,  especially  when  this  is  due  to  their  failure  to 
obtain  sufficient  outbound  car& 

The  duty  resting  upon  carriers  to  furnish  cars  to  shippers  upon 
reasonable  request  is  not  absolute.  The  Supreme  Court  in  Pen/ncu 
R.  R.  V.  Puritan  Coal  Co,^  237  U.  S.,  121, 133.  says: 

Ordinarily  a  shipper,  on  reasonable  demand,  would  be  entitled  to  all  the  cars 
which  it  could  promptly  load  with  freight  to  be  transported  over  the  carrier's 
line.  Bat  this  is  not  an  absolute  right  and  the  carrier  is  not  liable  If  its  fail- 
ure to  furnish  cars  was  the  result  of  sudd^i  and  great  demands  which  it  tiad 
no  reason  to  apprehend  would  be  made  and  which  it  could  not  reasonably  have 
been  expected  to  meet  in  full. 

Defendants  have  shown  the  sudden  and  great  demands  upon  the 
eastern  carriers  brought  about  by  the  war ;  that  these  demands  could 
not  have  been  foretold  or  avoided ;  that  as  a  result  thereof  there  was 
an  extraordinary  congestion  of  cars  in  the  east  and  a  corresponding 
shortage  of  cars  in  other  sections,  from  which  it  naturally  followed 
that  the  defendant  carriers  could  not  supply  complainants  with  cars 
to  the  number  desired. 

Although,  for  the  purpose  of  applying  rates,  these  shipments  are 
regarded  as  through  shipments  from  points  of  origin  to  final  des- 
tination, they  are  in  fact  separate  shipments  to  and  from  Chicago, 
under  separate  contracts  for  transportation,  and  demurrage  accrues 
on  the  inbound  shipment  before  the  new  contract  for  transportation 
to  the  east  is  made.  The  inbound  shipment  moves  from  the  point 
of  origin  under  a  contract  of  carriage  with  Chicago  as  its  destination 
and  with  tlie  full  rate  to  Chicago  assessed.  This  contract  is  com- 
pleted after  proper  placement  of  the  car  and  a  reasonable  oppor- 
tunity afforded  for  unloading,  in  this  instance  48  hours.  After  no- 
tice of  arrival  of  the  shipment  the  shipper  has  complete  control  over 
it.  He  may  sell  it  locally,  reship  it,  or  otherwise  dispose  of  it  as 
he  sees  fit.  In  the  event  he  unloads  the  shipment  into  his  elevator, 
he  is  not  required  to  preserve  the  identity  of  the  grain  in  order  to 
secure  the  benefit  of  the  joint  through  or  proportional  rates  on  his 
outbound  shipments;  and,  except  in  the  case  of  direct  transit  through 
the  elevator,  its  identity  is  lost.  The  assumption  that  under  a  tran- 
sit tariff,  a  constant  flow  of  grain  in  and  out  of  the  elevator  is  con- 
templated and  that  a  through  movement  is  therefore  provided  for, 
would  require  the  carriers  to  furnish  during  times  of  car  shortage  100 
per  cent  of  cars  required,  to  the  exclusion  of  other  shippers  of  traffic 
originating  at  Chicago. 

While  it  can  not  be  said  that  the  holding  of  grain  in  the  elevators 
was,  during  the  entire  time,  for  the  benefit  of  the  shipper,  the  send- 
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ing  of  the  grain  to  the  elevator  and  the  unloading  therein  was  for 
his  benefit  and  on  his  orders,  and  but  for  this  method  of  handling 
there  would  have  been  no  interruption  of  the  through  transportation, 
no  taking  of  possession  by  the  shipper,  and  no  demurrage  would  have 
accrued.  The  grain  having  been  unloaded  into  the  elevator,  the 
complainants  were  thereafter  in  the  same  position  as  other  shippers 
from  Chicago,  and,  when  the  benefit  of  holding  the  grain  ceased, 
were  no  more  entitled  to  immediate  movement  than  were  other 
shippers. 

It  is  admitted  that  the  demurrage  legally  accrued  on  the  inbound 
shipments.  The  failure  of  the  defendants  to  furnish  cars  for  the 
movement  of  other  grain  stored  in  the  elevator  can  not  be  regarded, 
under  the  circumstances  of  this  case,  as  a  reason  why  demurrage 
charges  should  not  be  assessed  on  the  inbound  shipments.  To  allow 
the  assessing  of  demurrage  on  inbound  shipments  to  depend  upon  the 
furnishing  of  cars  for  outbound  movement,  a  separate  transaction, 
would  open  the  way  to  abuses  not  necessary  in  order  to  protect  a 
shipper  from  unlawful  acts  of  the  carrier. 

0 

.  4        ■ 

UNDUE  PREJUDICE. 

Complainants  assert  that  they  were  unduly  prejudiced  because  on 
or  about  February  15, 1917,  the  Commission  on  Car  Service,  with  the 
consent  or  knowledge  of  this  Commission,  directed  the  eastern  lines 
to  send  750  cars  weekly  to  Minneapolis  and  St.  Paul,  Minn.,  for 
loading  with  shipments  of  flour,  oats,  com,  and  seed  grain  to  New 
England  destinations.  These  cars  were  furnished  at  our  direction  for 
the  purpose  of  relieving  an  acute  food  shortage  in  the  New  England 
states  arising  from  inability  of  shippers  at  the  twin  cities  to  make 
shipments  on  their  long-deferred  orders  from  this  territory.  There 
is  no  specific  evidence  to  show  that  the  Chicago  grain  dealers  as  a 
consequence  failed  to  secure  their  proper  proportion  of  empty  equip- 
ment for  eastern  destinations  as  compared  with  grain  dealers  at  the 
twin  cities. 

Complainants  also  attack  defendants'  car-service  rules  as  unduly 
prejudicial  to  them,  particularly  so  following  the  amendments 
effective  February  21,  1917,  in  that  they  were  prevented  from  re- 
loading empty  western  equipment  for  eastern  destinations,  while 
shippers  at  Omaha,  Kansas  City,  and  like  grain  centers,  not  so  handi- 
capped, could  make  shipments  through  Chicago  to  eastern  desti- 
nations. 

The  defendants  concede  that  the  enforcement  of  the  car-service 
rules  worked  to  the  disadvantage  of  the  Chicago  grain  dealers,  but 
assert  that  the  enforcement  of  these  rules  was  the  only  method  then 
available  to  relieve  the  car  shortage  prevailing:  in  the  west  through 

57 1,  o.  o. 


JkBMOUB  GRAIK  CO.  V.  DIBEOTOR  GENERAL.  406 

preventing  further  congestion  of  western  equipment  in  the  east  and 
forcing  the  return  of  such  equipment  from  the  eastern  carriers,  and 
further  that  these  rules  had  our  sanction,  as  shown  by  the  finding 
and  order  in  the  Gar  Supply  Investigation  CasCj  supra. 

The  complainants'  further  contention  that  the  car-service  rules 
were  not  incorporated  in  schedules  on  file  with  the  Commission  is 
without  merit.  No  direction  that  they  should  be  so  incorporated 
and  filed  had  been  made  by  the  Commission  under  the  car-service 
amendment  to  section  1  of  the  act,  and  their  publication  in  such  man- 
ner is  not  otherwise  required  by  the  act. 

The  specific  evidence  submitted  by  the  complainants  to  show  undue 
prejudice  relates  to  the  elevators  at  Matteson,  111.,  operated  by  Mc- 
Kenna  &  Rodgers  and  C.  L.  Dougherty  &  Company,  and  the  Grand 
Trunk  elevator  at  Elsdon,  111.,  operated  by  Armour  Grain  Company. 

The  first  two  complainants  assert  that  the  Michigan  Central  Rail- 
road, on  whose  line  their  elevators  are  located,  unduly  preferred  its 
own  elevator  at  Kensington,  111.,  in  the  distribution  of  cars.  The 
statements  made  by  the  complainants  and  the  defendant  as  to  the 
exact  number  of  cars  unloaded  into  and  loaded  from  these  elevators 
can  not  be  reconciled. 

These  complainants  undertake  to  differentiate  between  what  they 
denominate  "made"  or  "pick-up"  cars,  and  new  cars  furnished 
directly  by  the  carriers  at  Chicago.  The  "made"  cars  represent 
carriers'  equipment  withdrawn  froiA  the  available  supply  for  com- 
plainants' use,  and  nothing  warrants  their  deduction  from  the  total 
number  of  cars  shipped  by  these  complainants  in  determining 
whether  they  were  unduly  prejudiced  in  the  allocation  of  cars. 

The  Kensington  elevator  is  in  the  nature  of  a  public  elevator  in 
that  it  supplies  storage  space  for  a  number  of  small  shippers  who 
have  no  elevators  of  their  own.  It  is  also  used  by  the  Michigan 
Central  for  the  purpose  of  transferring  shipments  originating  west 
of  Chicago  and  billed  through  to  eastern  destinations  which  come 
into  Chicago  in  bad-order  cars,  and  in  transferring  through  ship- 
ments where  the  right  of  weighing  in  transit  is  permitted.  De- 
fendant contends  that  based  on  the  size  of  the  elevator  in  question, 
the  Kensington  elevator  was  entitled  to  six  times  as  many  cars  as 
either  of  these  complainants,  exclusive  of  shipments  transferred  in 
transit,  and  that  as  compared  with  the  outbound  shipments  made  by 
these  complainants  for  a  like  period  of  time,  the  Kensington  ele- 
vator was  not  fumislied  in  proportion  as  many  cars  as  complainants. 
This  defendant  asserts  further,  in  reply  to  the  complainants'  asser- 
tions that  no  demurrage  was  assessed  during  this  period  at  the 
Kensington  elevator,  that  it  could  not  legally  assess  demurrage  on 
the  through  shipments  which  were  transferred  in  transit. 
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About  November  10,  1916,  C.  L.  Dougherty  &  Company,  after 
receipt  of  their  demurrage  bill  for  October,  discontinued  the  buying 
of  "  spot "  grain,  but  bought  instead  "  to  arrive  "  grain,  and  it  was 
not  until  after  December  12,  1916,  when  they  stopped  purchasing 
grain  altogether  and  accepted  no  new  orders,  that  they  were  able  to 
prevent  further  demurrage  from  accruing. 

The  testimony  submitted  on  behalf  of  Armour  Grain  Company 
to  show  undue  prejudice  in  the  distribution  of  cars  at  the  Grand 
Trunk  elevator  consists  largely  in  general  declarations  that  the 
Grand  Trunk  Railway,  whose  elevator  they  were  operating  imder 
lease,  failed  to  furnish  their  company  with  the  proper  number  of 
cars  until  the  superintendent  of  the  elevator  refused  to  make  fur- 
ther transfers  through  this  elevator  on  account  of  bad-order  cars 
for  the  Grand  Trunk  Railway,  for  which  service  Armour  Grain 
Company  received  an  allowance,  without  at  the  same  time  receiving 
an  equal  number  of  cars  for  their  own  use.  As  this  was  the  only 
elevator  on  the  lines  of  the  Grand  Trunk  in  the  Chicago  district,  and 
as  the  complainant  had  full  control  over  the  operation  of  the  ele- 
vator, it  appears  quite  probable,  as  testified  to  by  the  yardmaster  of 
the  Grand  Trunk,  that  the  number  of  cars  transferred  for  the  ac- 
count of  the  Grand  Trunk  depended  entirely  on  the  willingness  of 
the  superintendent  of  that  elevator. 

The  evidence  submitted  fails  to  show  that  any  one  of  the  com- 
plainants was  unduly  prejudiced  by  any  of  the  defendant  carriers 
in  the  allotment  of  cars  for  outbound  shipments.  It  is  unnecessary, 
therefore,  to  determine  under  what,  if  any,  circumstances  a  show- 
ing of  undue  prejudice  in  connection  with  the  distributon  of  cars 
for  the  movement  of  the  complainants'  outbound  shipments  would 
entitle  them  to  reparation  for  demurrage  charges  accruing  from 
their  failure  to  promptly  unload  their  inbound  shipments.  It  is 
also  not  necessary  to  consider  the  defense  interposed  by  the  Illinois 
Central  that  no  duty  rested  on  it  to  furnish  cars  for  outbound  move- 
ments to  eastern  destinations. 

Upon  consideration  of  the  whole  record,  we  are  of  the  opinion 
and  find  that  the  demurrage  charges  on  the  shipments  under  con- 
sideration were  legally  assessed;  that  the  demurrage  rules  are  not 
shown  to  be  unreasonable;  and  that  complainants  arc  not  shown  to 
have  been  unduly  prejudiced  or  otherwise  injured  in  violation  of 
the  act  to  regulate  commerce. 

The  complaints  will  be  dismissed. 

THE  MINNEAPOLIS  CASE. 

The  complainants  are  the  Minneapolis  Traffic  Association  and 
the  Randall,  Gee  &  Mitchell  Company.    The  latter,  the  real  party 
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in  interest,  is  engaged  in  the  purchase  and  sale  of  grain  at  Minne- 
apolis, Minn.,  and  is  referred  to  herein  as  the  complainant.  Based 
upon  reasons  similar  to  those  set  forth  in  the  Chicago  cases,  they 
attack  the  reasonableness  of  the  demurrage  rules  under  which  the 
Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Railway,  hereinafter  called 
the  Soo  line,  assessed  cfiarges  for  the  month  of  September,  1916,  and 
for  the  months  of  December,  1916,  to  March,  1917,  inclusive,  on  nu- 
merous inbound  carloads  of  oats  held  in  excess  of  free  time  allowed 
for  unloading  into  a  transit-grain  elevator  located  at  Amery,  Wis. 
As  in  the  Chicago  cases,  the  cause  for  the  detention  of  the  inbound 
shipments  at  Amery  was  the  congested  condition  of  the  elevator  at 
that  point  resulting  from  the  carriers'  inability  to  supply  cars  for 
outbound  shipments  for  New  England  destinations  in  sufficient  num- 
bers to  offset  the  inbound  movements  to  the  elevator.  Also  the  car- 
riers' justification  for  their  failure  to  furnish  cars  to  the  number 
requested  is  the  same  as  that  interposed  in  the  Chicago  cases,  namely, 
the  car  shortage  brought  on  by  the  extraordinary  congestion  of 
traffic  in  the  east  consequent  upon  the  unusual  conditions  arising 
from  the  war.  It  is  only  necessary  therefore  to  consider  this  case 
with  respect  to  certain  features  which  were  not  present  in  the 
Chicago  cases. 

Amery  is  a  local  station  on  the  Soo  line,  65  miles  east  of  Minne- 
apolis. During  the  period  in  question,  specific  proportional  or  "  re- 
shipping  "  rates  applied  on  oats  and  other  grain  from  Minneapolis, 
and  points  named,  to  eastern  destinations.  The  applicable  tariffs 
provided  that  shipments  of  grain  by  way  of  the  Soo  line  from  Min- 
neapolis "may  be  stopped  for  cleaning,  rehandling,  or  weighing  at 
Amery  or  Osceola,  Wis.,  and  reshipped  via  this  line  at  the  rate  in 
effect  at  the  time  of  original  shipment  from  point  of  origin  to  final 
destination  on  the  commodity  as  reshipped."  The  rates  applied 
only  on  shipments  originating  beyond  Minneapolis  on  which  the 
local  rate  up  to  Minneapolis  was  not  less  than  7^  cents  per  100 
pounds  on  oats,  or  on  which  the  through  rate  from  original  point  of 
shipment  to  final  point  of  destination  exceeded  the  reshipping  rate 
by  that  amount.  Local  billing  was  teken  out  from  Minneapolis  to 
Amery  and  it  was  only  after  the  shipments  were  made  ready  at 
Amery  that  new  billing  to  eastern  destinations  was  taken  out  at  Min- 
neapolis. Upon  this  billing  the  rate  paid  up  to  Amery  was  credited 
as  prepaid  on  the  reshipping  rate  named  from  Minneapolis.  The 
complainant  does  not  attack  this  practice  but,  on  the  contrary,  stetes 
that  it  took  out  local  billing  to  Amery  on  the  inbound  shipmente  it 
bought  at  Minneapolis  in  accordance  with  an  agreement  between  it 
and  the  Apple  River  Milling  Company,  which  operated  the  elevator 
at  Amery.    The  latter,  by  this  agreement,  then  unloaded,  handled, 
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and  reloaded  these  shipments  at  complainant's  directions  at  a  stipu- 
lated price  per  bushel,  and  accorded  storage  space  in  its  elevator  to 
the  amount  of  20,000  bushels.  By  reason  of  this  storage  space  the 
complainant  was  enabled  to  make  outbound  shipments  of  a  less  ton- 
nage generally  than  the  inboimd  shipments  indicated. 

The  complainant's  shipments  were  in  fio  sense  analogous  to 
•'  through-billed  track  grain,"  which  is  identity-preserved  grain  on 
which  the  carriers  accord  the  privilege  of  stopping  in  transit  for 
direct  transfer  through  their  elevators  and  which  must  be  ordered 
forward  within  a  stipulated  period  of  time.  The  complainant  does 
not  question  the  legality  of  these  demurrage  charges.  The  fact  that 
reshipment  to  eastern  destinations  was  intended  in  no  way  affects 
the  carrier's  right  to  assess  demurrage.  Under  the  billing  used, 
the  complainant  could  have  disposed  of  the  shipments  locally  or  re- 
shipped  them  to  other  destinations.  Moreover,  the  demurrage  com- 
plained of  was  assessed  against  the  Apple  River  Milling  Company 
imder  an  average  agreement  which  that  company  had  with  the  Soo 
line  so  that  the  complainant  in  effect  obtained  a  benefit  of  credits 
for  prompt  release  of  cars  by  that  company  to  which  it  otherwise 
would  not  have  been  entitled. 

In  a  situation  such  as  this,  where  grain  at  a  competitive  point  is 
delivered  to  a  carrier  to  transport  to  a  transit  point  on  its  line  which 
IS  entirely  dependent  upon  it  for  service,  and  the  carrier  has  reason 
to  believe  that  reshipment  is  intended,  every  effort  should  be  made 
by  the  carrier  to  furnish  equipment  for  prompt  shipment  from  the 
transit  point.  Under  the  circumstances  of  this  case,  however,  in 
times  of  car  shortage,  the  failure  to  furnish  cars  for  outbound  move 
ment  constitutes  no  reason  for  refraining  from  assessing  demurrage 
charges  on  inbound  shipments. 

In  the  view  taken  of  this  case,  it  is  unnecessary  to  consider  the 
details  submitted  respecting  the  number  of  the  inbound  and  out- 
bound shipments  to  and  from  Amery  or  the  condition  of  the  elevator 
at  that  point  during  this  period.  Nor  is  there  any  need  to  consider 
the  evidence  submitted  with  respect  to  the  distribution  of  cars  for 
the  complainant's  outbound  shipments.  Undue  prejudice  is  not 
alleged. 

The  complainant  relies  upon  the  case  of  Eastern  Raikoay  v.  Littte- 
fields  237  U.  S.,  140,  contending  that  some  time  in  the  spring  of  1916 
the  representatives  of  the  Soo  line  were  advised  of  the  complainant's 
desire  to  handle  shipments  of  oats  through  the  elevator  at  Amery 
for  eastern  destinations,  whereupon  they  gave  assurance  that  the 
complainant  could  count  upon  two  cars  a  day;  that  its  agent,  the 
Apple  River  Milling  Company,  presented  regularly  to  the  agent  at 
Amery  written  orders  for  25  to  35  cars  to  be  delivered  at  the  rate  of 
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i  or  8  cars  per  day,  as  indicated,  for  loading  with  oats  for  New  Eng- 
land destinations.  Whether  complainant  had  or  had  not  a  specific 
contract  with  the  Soo  line  for  the  delivery  of  a  definite  number  of 
cars  at  stipulated  periods,  for  the  breach  of  which  it  would  be  en- 
titled to  damages  under  the  conditions  appertaining  in  the  above- 
cited  case,  raises  an  issue  which  is  not  before  us  nor  one  within  our 
jurisdiction  to  decide. 

Upon  consideration  of  the  whole  record,  we  are  of  the  opinion  and 
find  that  the  demurrage  charges  were  legally  assessed,  and  that  the 
demurrage  rules  are  not  shown  to  be  or  to  have  been  unreasonable. 

The  complaint  will  be  dismissed. 

67 1. 0.  a 


410  INTEBSTATE  COMMERCE  COMMISSION  REPORTS^ 


No.  9443.^ 
F.  J.  LEWIS  MANUFACTUKING  COMPANY 

V. 

ATLANTA,    BIRMINGHAM    &    ATLANTIC    KAILWAY 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  January  H,  1920.    Decided  April  IS^  1920, 


Rates  to  Birmingham,  Ala.,  on  tar  in  tanl^-car  loads  from  Nashville,  Chatta- 
nooga, and  Memphis,  Tenn.,  New  Orleans,  La.,  Pensacola,  Fla.,  and  south 
Atlantic  ports  and  on  creosote  oil  in  tank-car  loads  from  New  Orleans  not 
found  unreasonable  or  otherwise  unlawful.    Complaints  dismissed. 

George  Link^  /r.,  and  /.  L.  Roberts  for  complainants. 
Charles  J.  Rixey^  ;V.,  Nelson  W.  Proctor^  D.  Lynch  Younger^  and 
Robert  N.  Nash  for  defendants. 

• 

Report  of  the  Commission. 

WooLLET,  Commissioner: 

A  proposed  report  in  this  proceeding  was  served  upon  the  parties, 
and  exceptions  were  filed  by  complainants.  The  two  cases  em- 
braced herein  were  made  a  part  of  our  general  investigation  in 
No.  9516,  Southeastern  Rate  Adjustment. 

Complainants  are  corporations  engaged  in  the  manufacture  of 
roofing  and  paving  materials  and  creosote  oil,  having  plants  at  North 
Birmingham  and  Fairfield,  Ala.,  within  the  switching  limits  of  Birm- 
ingham, Ala.  Their  complaints  filed  December  6,  1916,  and  Novem- 
ber 15,  1917,  allege  that  the  rates  then  in  effect  on  tar  in  tank-car 
loads  to  Birmingham  from  Jacksonville  and  Pensacola,  Fla.,  Savan- 
nah and  Brunswick,  Ga.,  Charleston,  S.  C,  New  Orleans,  La.,  and 
Memphis,  Chattanooga,  and  Nashville,  Tenn.,  and  on  creosote  oil 
in  tank-car  loads  from  New  Orleans  to  Birmingham  were  unjust  and 
unreasonable.  The  rate  on  tar  from  Nashville  is  also  alleged  to  have 
been  unduly  prejudicial  and  preferential  in  relation  to  rates  on  as- 
phalt from  New  Orleans  to  Nashville  and  Birmingham.  The  com- 
plainants ask  the  establishment  of  reasonable  and  nonprejudicial 
rates  for  the  future  and  seek  reparation. 

After  the  hearings  supplemental  complaints  were  filed,  making 
the  Director  General  of  Railroads  a  defendant  and  attacking  the 
rates  initiated  by  him.  Further  hearing  was  waived,  but  the  Director 
General's  certificate  as  to  the  necessity  for  increased  revenues  was 
made  a  part  of  the  record.    Rates  will  be  stated  in  cents  per  100 

^This  report  also  embraces  No.  9968,  Barrett  Company  v.  Looiayille  k  Nasbyille  Rail- 
road Company  and  Diractor  General. 
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pounds  and  are  those  in  effect  at  the  time  of  the  hearings  unless  other- 
wise indicated. 

Crude  tar,  the  principal  raw  material  used  by  complainants,  is 
obtained  from  coke  ovens  and  gas  plants  at  a  cost  of  $5  or  $6  per 
ton.  From  it  they  distill  paving  and. roofing  pitch,  fuel  pitch,  and 
creosote  oil.  Most  of  their  crude  tar  is  brought  through  pipe  lines 
from  points  in  the  Birmingham  district  The  remainder  is  trans- 
ported in  tank  cars,  most  of  i;n  hich  are  owned  by  complainants,  from 
other  places  in  Alabama  and  from  the  points  of  origin  named  in  the 
complaints. 

The  foUowing  table  compares  the  rates  assailed,  which  became  ef- 
fective January  1,  1916,  with  those  in  effect  prior  thereto  and  those 
suggested  by  the  complainants  as  reasonable  maxima: 

Siaiemeni  ef  rates  on  tar  and  creosote  oil  to  Birmingham  from  various  points 

of  origin. 


Polntf  oforigiii. 


ItenphU 

New  Orleans 

Pensaoola. 

Soath  Atlantic  portj. 

Chattanooga. 

NashvUle. 

New  Orleans. 


Commodity. 


Tar 

do 

do 

....do 

do 

....do 

Creosote  oU. 


Distance. 


MUa. 
261 
355 
250 
>444 
148 
205 
855 


Rates 
assailed. 


CeniM. 
17 
21 
19 
22 
8 
16 
21 


Rates 

prior  to 

Jan.  1, 

1016. 


CeniM. 

113 

15 

15 

15 

8 

12 

8 


Rates 
sooglit 


OetUi. 


8 
8 
0 
10 
5 
7 
8 


'  To  North  BlrmLigbam,  8  cents.  *  Average. 

Since  January  1, 1916,  tar,  asphalt,  and  petroleum  tailings  or  road 
oil  have  generally  taken  the  same  rates  in  southeastern  territory. 
Tar  was  put  on  a  parity  with  asphalt  in  1901  because  of  their  similar 
use  for  roofing  and  street-paving  purposes.  Owing  to  increasing 
competition  between  asphalt  and  road  oil  for  use  in  road  building 
the  carriers  in  1913  established  the  same  rates  for  these  two  commodi- 
ties, reducing  their  rates  on  road  oil  and  raising  those  on  asphalt. 
No  corresponding  advance  was  made  as  to  tar,  however,  until  Jan- 
uary 1,  1916,  when  in  the  revision  of  rates  made  in  accordance  with 
our  order  in  Fourth  Section  Violations  in  the  Southeast^  30  I.  C.  C, 
153,  the  same  rates  were  made  applicable  to  tar,  road  oil,  and  asphalt. 
The  rates  on  these  commodities  from  all  points  of  origin  considered 
herein,  except  Chattanooga  and  the  south  Atlantic  ports,  were  ad- 
justed differentially  with  respect  to  the  rate  of  23  cents  from  Cin- 
cinnati to  Birmingham.  The  rate  from  Chattanooga  was  not  in- 
creased at  that  time,  but  at  the  hearing  it  was  testified  that  defend- 
ants were  preparing  to  raise  it  to  14  cents.  The  rate  of  22  cents 
from  south  Atlantic  ports,  established  under  the  readjustment  of 
January  1,  1916,  was  based  upon  a  scale  proposed  at  the  same  time 
for  adoption  within  the  state  of  Georgia. 
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Complainants  concede  that  asphalt,  road  oil,  and  refined  tar  may 
properly  take  the  same  rates,  but  contend  that  the  distinction  between 
crude  and  refined  tar  should  be  recognized  in  rate  making.  They 
assert  that  crude  tar  is  a  raw  material,  containing  about  5  per  cent 
waste  matter,  and  deny  that  it  is  ever  used  in  competition  with 
asphalt  in  highway  construction.  It  appears,  however,  from  evi- 
dence adduced  by  defendants,  that  crude  tar  may  be,  and  in  fact  is, 
used  in  road  building  in  competition  with  asphalt  and  petroleum 
products,  though  not  so  widely  as  refined  tar.  Refined  tar  seems  to 
be  worth  but  slightly  more  than  crude  tar,  and  the  record  supports 
the  conclusion  that  the  principal  object  in  refining  tar  is  not  to  en- 
hance its  value  as  a  road-building  material  so  much  as  to  recover 
from  it  various  chemical  products,  notably  creosote  oil,  for  which 
there  has  been  an  increasing  demand.  Defendants  proved  by  sam- 
ples exhibited  at  the  hearing  that  crude  and  refined  tar  can  not  be 
distinguished  from,  each  other,  or  from  asphalt  and  road  oil,  except 
by  experts.  For  that  reason,  they  contend,  a  difference  in  rates 
would  be  impracticable. 

Complainants  introduced  figures  showing  that  the  average  revenue 
per  loaded  freight-car  mile  on  all  traffic  hauled  by  defendants  during 
the  year  ended  June  30,  1916,  was  less  than  half  of  the  average 
earnings  under  the  rates  assailed  for  hauls  longer  than  the  average 
on  all  traffic;  and  that  the  revenue  per  ton-mile  exceeded  the  average 
on  all  traffic.  They  cited  rates  on  brick,  cement,  plaster  board,  wall 
plaster,  magnesite,  sulphur,  and  other  low-grade  commodities,  ap- 
plicable between  the  points  herein  considered,  which  were  lower  than 
the  rates  on  tar,  though  in  many  other  sections  of  the  country  tar 
takes  substantially  the  same  rates  as  the  commodities  named.  Com- 
plainants also  showed  that  the  rates  assailed  were  higher  than  those 
on  tar  from  Birmingham  to  some  of  the  points  of  origin  named  in  the 
complaint. 

Defendants  cited  rates  on  tar  from  Memphis  and  New  Orleans  to 
points  in  Arkansas,  Louisiana,  and  Texas,  which  were  higher  than 
those  to  Birmingham,  although  the  distances  in  most  cases  were  less. 
They  also  compared  the  rates  to  Birmingham  with  those  to  other 
southeastern  points  from  Ohio  and  Mississippi  river  crossings.  Gulf 
ports,  and  related  points,  showing  them  to  be  properly  adjusted 
thereto.  The  rates  from  south  Atlantic  ports  to  Birmingham  were 
shown  to  be  relatively  reasonable  in  comparison  with  those  from  the 
same  points  of  origin  to  other  destinations  in  Alabama,  Georgia, 
and  Florida  for  similar  distances. 

Defendants'  general  policy  of  applying  the  same  rates  to  tar,  road 
oil,  and  asphalt  throughout  southeastern  territory  is  subject  to  one 
important  exception.    For  several  years  they  have  published  rates 
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from  New  Orleans,  Mobile,  and  certain  other  points  to  Birmingham, 
Xashville,  Atlanta,  and  other  destinations  on  imported  asphalt  from 
ship  side  and  on  asphalt  refined  from  crude  petroleimi  imported 
from  foreign  sources  other  than  Europe,  Asia,  and  Africa,  which 
are  considerably  lower  than  the  domestic  rates  on  asphalt  and  tar. 
Defendants  admit  that  these  import  rates  are  imduly  low,  and  no 
satisfactory  reason  for  either  their  original  establishment  or  their 
continuance  is  disclosed.  Pointing  out  defendants'  inconsistency 
in  maintaining  such  low  import  rates,  complainants  argue  that  the 
unreasonableness  of  the  rates  on  domestic  tar  and  asphalt  is  thereby 
proved.  The  evidence  of  record,  relating  to  the  general  structure 
of  rates  on  tar,  asphalt,  and  road  oil  in  this  territory,  however,  in- 
dicates that  it  is  the  import  rates,  rather  than  those  assailed,  which 
are  in  need  of  realignment. 

The  allegation  of  undue  prejudice  relates  solely  to  the  mainte- 
nance of  rates  on  imported  asphalt  from  New  Orleans  to  Birming- 
ham and  Nashville  of  13  and  14  cents,  respectively,  while  the  rate 
from  Nashville  to  Birmingham  was  16  cents.  No  evidence  as  to  this 
issue  was  introduced,  although  the  record  contains  general  state- 
ments to  the  effect  that  complainants  were  prejudiced  by  the  lower 
import  rates  applied  to  destinations  other  than  Birmingham,  which 
are  clearly  irrelevant  under  the  pleadings. 

Complainants  are  interested  in  the  rate  on  creosote  oil  from  New 
Orleans  to  Birmingham  chiefly  because  of  the  fact  that  in  the  past 
they  have  imported  some  of  this  oU  through  New  Orleans  and  have 
marketed  it  in  conjunction  with  that  produced  at  their  Birmingham 
plants.  Prior  to  January  1, 1916,  a  rate  of  8  cents  from  New  Orleans 
to  Birmingham  had  been  established  by  the  carriers  in  the  belief 
that  a  low  rate  was  necessary  to  enable  imported  oil  to  compete  with 
the  domestic  product.  Upon  learning  that  the  imported  oil  shipped 
to  Birmingham  was  not  sold  there  but  was  stored  and  later  re- 
shipped  to  other  points,  defendants  increased  the  rate  on  shipments 
in  tank  cars  to  21  cents  on  January  1, 1916.  This  rate  is  the  same  as 
that  on  tar,  although  creosote  oil  is  classified  sixth  class  in  southern 
classification,  while  tar  is  in  class  A.  Defendants  cited  other  rates 
on  creosote  oil  in  this  territory,  in  relation  to  which  the  rate  as- 
sailed appears  to  be  reasonable.  Complainants  cited  a  rate  of  8 
cents  from  New  Orleans  to  Louisville,  Miss.,  but  no  movement  under 
it  was  shown.  The  only  argument  advanced  on  brief  against  the  rate 
complained  of  is  based  on  comparative  ton-mile  earnings. 

Upon  consideration  of  the  entire  record  we  are  of  opinion  and  find 
that  the  rates  assailed  were  not  and  are  not  unreasonable  or  other- 
wise violative  of  the  interstate  ccmimerce  act  The  complaints  will, 
therefore,  be  dismissed, 
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No.  7621. 

MEEKER  &  COMPANY 

V. 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 


Submitted  June  11,  1916.    Decided  ApHl  12,  1920, 


Reparation  awarded  on  account  of  unreasonable  rates  charged  for  the  trans- 
portation of  anthracite  coal  in  prepared  and  pea  sizes,  in  carloads,  from 
Melville  colliery  in  the  Wyoming  anthracite  coal  region  of  Pennsylvania 
to  Elizabethport,  N.  J.,  for  reshipment  by  water.  Former  report  38  I.  C  O^ 
833. 

Robert  D.  Jenks,  William  A.  Glasgow^  jr.j  and  John  A.  Oarver  for 
complainant. 
Jackson  E.  Reynolds  and  Charles  E,  Miller  for  defendant. 

Report  of  the  Commission  on  Further  Hearing. 

By  the  CoMjtfissioN : 

By  complaint  filed  November  28, 1914,  Henry  E.  Meeker,  an  indi- 
vidual trading  under*  the  name  of  Meeker  &  Company,  alleged  that 
the  rates  charged  by  the  defendant  for  the  transportation  of  anthra- 
cite coal,  in  carloads,  from  Melville  colliery  and  other  collieries,  in 
the  Wyoming  coal  district  of  Pennsylvania  to  Elizabethport,  N.  J., 
for  reshipment  by  water  were  unreasonable,  unjustly  discriminatory, 
and  unduly  prejudicial.  He  asked  reparation  on  all  shipments  on 
which  the  charges  were  paid  "  within  two  years  prior  to  the  date  of 
the  filing  of  this  complaint  to  the  extent  that  the  charges  ♦  ♦  • 
exceed  such  rates  as  the  Commission  may  determine  are  just  and 
reasonable."  At  the  hearing  of  February  23,  1915,  complainant  ex- 
plained that  reparation  was  claimed  on  all  shipments  moving  prior 
to  the  establishment  by  us  of  reasonable  rates.  This  statement  was 
not  objected  to  by  defendants.  In  our  report  of  March  4,  1916, 
38  I.  C.  C,  333,  we  found  that  just  and  reasonable  maximum  rates 
for  the  future  from  the  coal  region  affected  had  been  prescribed  in 
Rates  for  Transportation  of  Anthracite  CoaJ^  35  I.  C.  C,  220,  here- 
inafter referred  to  as  the  Anthracite  Case.  The  question  of  repara- 
tion was  held  in  abeyance  and  presents  the  only  issue  remaining  to 
be  determined.    Rates  are  stated  herein  in  amounts  per  long  ton  of 

2,240  pounds* 
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The  shipments  originated  at  the  mines  of  the  West  End  and  Mel- 
ville Coal  companies  at  Mocanaqua,  Pa.  Because  of  common  owner- 
ship the  mines  of  these  companies  are  known  collectively  as  the  Mel- 
ville colliery.  The  shipments  were  delivered  to  the  defendant  at  the 
colliery's  interchange  tracks  at  New  Yard,  Pa.,  a  point  on  the  Mo- 
canaqua &  Eastern  Bailroad,  from  which  point  they  were  transported 
by  it  to  Elizabethport,  a  distance  of  approximately  165  miles.  The 
Mocanaqua  &  Eastern,  a  road  some  3  miles  in  length,  connects  the 
Melville  colliery  with  the  defendant's  Nanticoke  branch  at  Lee,  Pa. 
It  is  owned  and  operated  by  the  colliery.  Complainant  bought  the 
shipments  at  prices  f.  o.  b.  breaker,  and  paid  and  bore  the  charges 
thereon  at  the  following  then  applicable  rates :  Prepared  sizes,  $1.55 ; 
pea  size,  $1.40;  buckwheat,  $1.20;  rice  and  smaller  sizes,  $1.10.  In 
the  Anthracite  Case  we  found  that  the  defendant's  rates  for  this 
service  were  unreasonable  to  the  extent  that  the  rates  on  prepared 
sizes  exceeded  $1.40,  and  on  pea  and  smaller  sizes  $1.30,  which  rates 
became  effective  on  April  1,  1916. 

As  proof  of  the  unreasonableness  of  the  rates  assailed,  complainant 
relies  largely  upon  our  findings  in  the  Anthracite  Case^  to  which 
proceeding  the  defendant  was  a  party  and  represented  by  counsel, 
and  our  previous  decisions  in  Meeker  cfe  Co.  v.  Lehigh  Valley  R,  R. 
Co.,  21  I.  C.  C,  129,  and  Marian  Coal  Co.  v.  Z>.,  L.  cfe  W.  R.  R.  Co., 
24  I.  C.  C,  140.  Among  other  evidence  stipulated  into  the  record 
were  certain  testimony  and  exhibits  submitted  in  the  Anthracite 
Case  relating  to  the  cost  of  the  service  performed  by  defendant  in 
transporting  coal  from  the  Pennsylvania  anthracite  regions  to  its 
New  Jersey  tidewater  termini.  This  evidence,  which  we  found  to 
be  substantially  correct,  is  discussed  and  reproduced  at  length  in  our 
report  in  that  case.  Previous  to  our  decision  in  the  Anthracite  Case 
we  had  found  in  the  Meeker  Case,  supra,  that  the  rates  charged  by 
the  Lehigh  Valley  Kailroad  on  anthracite  shipments  from  the  Wy- 
oming region  to  Perth  Amboy  of  $1.55  on  prepared  sizes,  $1.40  on 
pea  size,  and  $1.20  on  buckwheat,  were  unreasonable  to  the  extent 
that  they  exceeded  $1.40,  $1.30,  and  $1.15,  respectively,  and  those 
rates  were  prescribed  by  us  as  maximum  reasonable  rates  for  the 
future.  The  rates  so  prescribed  became  effective  on  October  16, 1911, 
and  were  in  effect  during  the  period  within  which  complainant's 
dhipments  moved.  The  distance  from  the  Stevens  colliery,  there  in- 
volved, to  Perth  Amboy  is  165  miles,  the  same  as  in  the  instant  case. 
The  evidence  submitted  on  behalf  of  complainant  shows  that  for  the 
greater  part  of  this  distance  the  lines  of  the  Lehigh  Valley  and  the 
defendant  parallel  or  cross  and  recross  each  other,  while  the  topog- 
raphy of  the  country  and  the  general  operating  conditions  appli- 
cable to  the  transportation  of  shipments  from  the  Wyoming  region  to 
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tidewater  over  the  lines  of  these  carriers  are  substantially  similar  in 
character.  In  the  Marian  Case^  supra^  decided  June  8,  1911,  we 
found  that  the  rates  of  $1.58  on^  prepared  sizes,  $1.43  on  pea,  and 
$1.28  on  buckwheat,  charged  by  the  Delaware,  Lackawanna  &  West- 
em  Railroad  on  shipments  from  Taylor,  Pa.,  another  point  in  the 
Wyoming  region,  to  Hoboken,  N.  J.,  a  distance  of  147.8  miles,  were 
unreasonable  to  the  extent  that  they  exceeded  rates  of  $1.33,  $1.24, 
and  $1.09,  respectively.  The  only  additional  evidence  submitted  by 
defendant  in  this  case  is  that  the  Melville  colliery  is  14.88  miles 
farther  from  its  assembling  yards  at  Ashley,  Pa.,  than  other  col- 
lieries served  by  its  Nanticoke  branch;  due  to  which  fact,  coupled 
with  the  heavy  grades  and  the  irregularity  of  shipments,  it  is  more 
expensive  to  assemble  shipments  from  this  colliery  than  from  other 
collieries  in  the  Wyoming  region.  However,  we  are  dealing  here 
with  group  or  blanket  rates,  and  evidence  as  to  individual  items  of 
cost  at  a  particular  mine  must  be  considered  with  due  regard  to  that 
fact. 

Counsel  for  defendant  contend  that  complainant  has  not  shown 
that  he  was  damaged  by  payment  of  the  rates  complained  of.  As  evi- 
dence thereof  it  is  shown  that  complainant  voluntarily  routed  his 
shipments  over  defendant's  line,  whereas  he  was  at  liberty  to  route 
them  by  way  of  the  Pennsylvania  Railroad  to  South  Amboy,  N.  J,, 
by  which  route  rates  of  $1.40  applied  on  prepared  sizes  and  $1.25  on 
pea  size.  They  contend  further  that  if  the  rates  established  by  our 
decision  in  the  Anthracite  Case  had  been  in  effect  at  the  time  com- 
plainant's shipments  moved,  he  would  have  paid  greater  charges  in 
the  aggregate  than  he  was  assessed  because  of  the  increased  rates 
subsequently  established  on  sizes  smaller  than  pea.  These  conten- 
tions are  without  merit.  The  fact  that  complainant  may  have  had 
another  route  to  another  port  by  which  lower  rates  applied  did  not 
affect  his  right  to  ship  to  Elizabethport  over  defendant's  line  and  to 
be  accorded  on  his  shipments  reasonable  rates  for  the  service  per- 
formed. Furthermore,  the  fact  that  certain  shipments  may  have 
moved  at  rates  which  were  subsequently  increased  can  not  be  con- 
sidered as  mitigating  damages  due  to  the  collection  of  unreasonable 
rates  upon  other  shipments  of  the  same  or  different  commodities. 
The  right  of  a  shipper  to  recover  damages  accrues  when  he  pays  an 
unreasonable  rate,  and  the  law  does  not  inquire  into  later  events. 
Southern  Pac.  Co,  v.  DameU-Taemer  Co.^  245  U.  S.,  531. 

Upon  the  facts  of  record  we  are  of  opinion  and  find  that  the  rates 
charged  by  the  defendant  during  the  period  from  November  28, 
1912,  to  April  1,  1916,  for  the  transportation  of  complainant's  ship- 
ments of  anthracite  coal,  in  prepared  and  pea  sizes,  in  carloads, 
from  the  MelviUe  colliery  in  Uie  Wyoming  region  of  Pennsylvania 
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to  Elizabethport,  N.  J.,  for  resbipment  by  water  were  unreasonable 
to  the  extent  that  they  exceeded  rates  of  $1.40  per  long  ton  on  pre- 
pared sizes,  and  $1.30  per  long  ton  on  pea  size,  which  we  find  would 
have  been  reasonable  maximum  rates  for  this  service.  We  find 
further  that  during  the  aforementioned  period  the  complainant 
made  certain  carload  shipments  of  anthracite  coal  of  prepared  and 
pea  sizes  over  the  line  of  the  defendant  from  the  Melville  colliery 
to  Elizabethport  for  reshipment  by  water;  that  he  paid  and  bore  the 
charges  thereon  at  the  established  tariff  rates  of  $1.55  for  prepared 
sizes  and  $1.40  for  pea  size;  that  in  the  payment  of  said  charges  he 
has  been  damaged  to  the  extent  that  the  charges  so  paid  at  the  rates 
herein  found  unreasonable  exceeded  those  which  would  have  ac- 
crued at  the  rates  herein  found  reasonable,  and  that  he  is  entitled 
to  reparation,  with  interest.  The  exact  amount  of  reparation  due 
can  not  be  determined  from  the  record  and  the  complainant  should 
comply  with  rule  V  of  the  Rules  of  Practice. 

The  evidence  is  not  sufficient  to  establish  the  unreasonableness  of 
the  rates  charged  on  sizes  smaller  than  pea,  and  as  no  evidence  was 
introduced  to  show  that  complainant  has  suffered  any  damages  by 
reason  of  the  unjust  discrimination  and  undue  prejudice  alleged,  his 
claim  for  reparation  on  such  shipments  is  denied. 
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FOURTH  SECTION  APPLICATIONS  Nos.  607, 1771, 1481, 1561, 
1563, 1572,  1625,  1787,  2060,  3596,  3799,  4286,  4460,  AND  4966. 

FOURTH  SECTION  DEPARTURES  IN  RATES  BETWEEN 
TRUNK  LINE  TERRITORY  AND  WEST-BANK  LAKE 
MICHIGAN  PORTS  VIA  CADILLAC,  MICH. 


Submitted  March  2, 1920,    Decided  April  8,  1920. 


UpoD  farther  consideration  of  certain  fourth  section  applications  by  which  the 
carriers  parties  thereto  seelc  authority  to  continue  lower  class  and  com- 
modity rates  between  points  in  trunk  line  territory  and  points  on  the  west 
bank  of  Lake  Michigan  than  the  corresponding  rates  contemporaneously 
maintained  to  and  from  Cadillac,  Mich.,  and  other  intermediate  points  in 
the  106  and  108  per  cent  groups  In  Michigan;  Held,  That  fourth  section 
relief  may  properly  be  granted,  provided  that  rates  to  and  from  said  in- 
termediate points  in  Michigan  conform  to  the  conclusions  of  the  Commis- 
sion In  Michigan  Percentage  Cases,  47  I.  C.  C,  409. 

G.  Ohlinger^  E.  M.  DaviSj  and  H.  S.  Bradley  for  petitioners. 

Earl  M,  Medbery  for  Indian  Packing  Corporation ;  F.  M.  EXkin- 
ton  and  Herman  Miceller  for  Manitowoc  Association  of  Commerce, 
Two  Rivers  Chamber  of  Commerce,  Sheboygan  Association  of  Com- 
merce, Manufacturers'  Association  of  Sheboygan,  and  Cheese  Ship- 
pers' Traffic  Association ;  and  C,  R,  Hillyer  for  Green  Bay  Associa- 
tion of  Commerce,  Menominee  Commercial  Club,  Marquette  Cham- 
ber of  Commerce,  and  Marinette  Chamber  of  Commerce. 

E,  L.  Ewing  for  Cadillac  Chamber  of  Commerce  and  Cadillac 
Lumber  Exchange;  F,  M.  Ducker  for  Northern  Hemlock  &  Hard- 
wood Manufacturers  Association;  John  II,  Doran  for  Menominee 
Commercial  Club  and  Marinette  Chamber  of  Commerce;  and  TT.  F. 
Kerwin  for  Green  Bay  Association  of  Commerce. 

Report  of  the  Commission  on  Further  Hearing. 

Division  1,  Commissioners  McChord,  Meyer,  and  Aitchison. 
By  Division  1 : 

In  Michigan  Percentage  Casea^  47  I.  C.  C,  409,  we  reserved  our 
decision  as  to  the  propriety  of  certain  fourth  section  departures, 
pending  a  further  hearing  of  the  applications  protecting  them, 
which  further  hearing  has  been  had.  A  proposed  report  on  further 
hearing  was  served  upon  the  parties.  No  exceptions  thereto  were 
filed.    We  have  followed  the  proposed  report. 
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The  applications  are  those  by  which  the  carriers  parties  thereto 
seek  authority  to  continue  to  charge  for  the  transportation  of  all 
freight  between  Menominee,  Mich.,  Marinette,  Kewaunee,  and  Mani- 
towoc, Wis.,  located  on  the  west  bank  of  Lake  Michigan,  on  the  one 
hand,  and  New  York,  N.  Y.,  and  other  points  in  trunk  line  territory, 
on  the  other,  rates  which  are  lower  than  the  rates  contemporaneously 
maintained  between  Cadillac,  Mich.,  and  other  intermediate  points, 
and  the  same  eastern  points. 

Representatives  of  the  commercial  interests  of  the  various  west- 
bank  points  and  representatives  of  Cadillac  took  part  in  the  hearing 
and  filed  briefs. 

Rates  between  trunk  line  territory  and  the  points  referred  to  bear 
a  percentage  relation  to  the  New  York-Chicago  rates,  as  is  more 
fully  described  in  the  case  cited.  The  above-named  points  on  the 
west  bank  of  Lake  Michigan  are  100  per  cent  points,  the  Chicago 
basis  having  been  extended  north  to  include  them. 

The  Ann  Arbor  Railroad  participates  in  through  rates  between 
trunk  line  territory  and  the  west-bank  points  by  means  of  a  car- 
ferry  route  operating  via  Frankfort,  Mich.,  on  the  east  bank  of  the 
lake.  In  hauling  traffic  to  and  from  the  west-bank  points  the  Ann 
Arbor  passes  through  portions  of  Michigan  taking  106  per  cent  and 
108  per  cent  of  the  New  York-Chicago  rates.  A  map  accompanying 
the  report  in  the  Michigan  Percentage  Cases^  47  I.  C.  C,  at  page 
421,  shows  the  territory  involved.  The  percentages  for  the  Michi- 
gan groups  are  now  four  points  lower  than  there  shown.  In  that 
case,  the  situation  here  involved  was  described  as  follows : 

The  fact  that  the  Ann  Arbor  Railroad  has  joined  with  other  lines  In  accord- 
ing the  100  per  cent  basis  of  rates  to  points  on  the  west  side  of  Lake  Michigan, 
while  higher  rates  are  maintained  to  and  from  certain  intermediate  points 
In  Michigan,  results  in  departures  from  the  long-and-short-haul  provision  of 
the  fourth  section  of  the  act  and  the  application  filed  by  the  several  carriers 
wherein  they  seek  authority  to  continue  the  present  adjustment  were  heard 
In  connection  with  these  complaints.  That  part  of  the  main  line  of  the  Ann 
Arbor  lying  between  Pennocks  and  Frankfort  Is  located  in  rate  groups  taking 
110  per  cent  or  112  per  cent  of  the  Chicago-New  York  rates.  Points  on  this 
line  are  intermediate  to  Kewaunee,  Manitowoc,  and  Menominee,  west  bank 
points  taking  the  100  per  cent  basis. 

The  establishment  of  the  100  per  cent  basis  at  the  west  bank  points  was 
the  result  of  several  competitive  influences  which  existed  at  the  time  of  the 
hearing.  The  principal  competition  was  that  between  all-rail  routes  and  the 
car-ferry  routes.  The  latter  can  exist  only  by  obtaining  a  part  of  the  through 
traffic  which  otherwise  would  seek  the  all-rail  routes.  In  addition  to  this  com- 
petition, there  was  that  of  the  so-called  break-bulk  routes  maintained  by 
several  of  the  Michigan  lines  In  connection  with  certain  boat  lines  with  which 
they  Interchange  through  traffic  at  points  on  the  east  side  of  the  lake.  The 
rates  applying  over  these  routes  are  lower  than  those  maintained  all  rail 
and  by  car  ferry,  tlie  differentials  on  the  six  classes  b^ng,  in  cents,  8,  2,  2,  1, 
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On  the  principal  commodities  produced  at  Cadillac,  litmber,  ac^;ate 
of  lime,  and  pig  iron,  there  are  no  fourth  section  departures,  because 
the  carriers  have  voluntarily  reduced  the  rates  on  these  commodities 
below  the  percentage  basis  that  would  ordinarily  apply.  On  other 
commodities,  including  tables  and  chairs  and  automobile  trucks, 
which  are  also  manufactured  at  Cadillac,  the  rates  are  higher,  but  no 
substantial  competition  with  the  west-bank  points  is  shown. 

Cadillac  would  not  be  satisfied  to  have  the  fourth  section  de- 
partures removed  by  increasing  the  rates  to  and  from  the  west-bank 
points;  what  it  desires  is  a  reduction  of  its  basis  to  100  per  cent. 
Cadillac  is  but  one  point  in  the  106  per  cent  group,  which  adjoins 
other  groups  to  the  north  taking  108  and  111  per  cent.  The  reduction 
of  Cadillac's  percentage  to  100  on  all  classes  and  commodities  would 
tend  to  break  down  the  whole  rate  adjustment  in  the  northern  part  of 
the  lower  peninsula. 

In  our  supplemental  report  in  Investigation  and  Suspension  Docket 
No.  965,  C.F.  A.  Class  Scale  Case,  46  I.  C.  C,  475,  at  page  477,  we 
said: 

The  rates  from  Buffalo,  N.  Y.,  and  Pittsburgh,  Pa.,  to  Manitowoc,  Kewaunee, 
and  Green  Bay,  Wis.,  and  other  west-bank  Lake  Michigan  ports  north  of 
Milwaukee  are  lower  than  the  rates  to  Frankfort  and  Ludlngton,  Mich.,  points 
located  on  the  east  bank  of  Lake  Michigan.  The  observance  of  lower  rates  at 
west-bank  points  from  Buffalo  and  Pittsburgh  was  brought  about  because  the 
lines  operating  routes  across  the  lake  made  rates  to  these  points  with  relation 
to  the  rail-and-lake  rates  established  by  the  boat  lines  from  eastern  trunk  line 
territory.  The  boat  lines  have  never  operated  into  or  out  of  east-bank  Lake 
Michigan  ports,  so  that  rates  to  those  points  have  not  been  affected  by  the  rail- 
and-water  competition.  Rates  from  Buffalo  and  Pittsburgh  to  Frankfort  and 
Ludlngton  and  various  other  intermediate  points  in  Michigan  are  to  be  based 
on  scale.  The  petitioners  will  be  allowed  to  continue  rates  from  Buffalo  and 
Pittsburgh  to  west-bank  Lake  Michigan  ports  lower  than  to  intermediate  points 
via  Ludlngton  and  Frankfort,  upon  condition  that  the  rates  to  said  intermediate 
points  shall  not  exceed  those  authorized  in  C.  P,  A.  Class  Scale  Case  and  The 
Fifteen  Per  Cent  Case,  supra.  The  situation  eastbound  is  relatively  the  same 
as  westbound  and  relief  will  be  granted  on  the  same  conditions. 

Following  the  above  case,  and  in  view  of  the  evidence  of  existing 
competitive  influences  at  the  west-bank  ports,  we  find  that  the  car- 
riers should  be  authorized  to  maintain  between  the  west-bank  points 
and  points  in  trunk  line  territory  class  and  commodity  rates  that 
are  lower  than  the  corresponding  rates  contemporaneously  main- 
tained between  intermediate  points  in  the  106  and  108  per  cent  groups 
in  Michigan  and  the  same  eastern  points,  provided  that  rates  to  and 
from  the  said  intermediate  points  shall  not  exceed  the  basis  pre- 
scribed by  us  in  Michigan  Percentage  Cojsesy  supra.  An  order  will 
be  entered  accordingly. 
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No.  10794. 
CLEVELAND  COOPERAGE  COMPANY 

V. 

DIRECTOR  GENERAL,  CLEVELAND,  CINCINNATI,  CHI- 
CAGO  &  ST.  LOUIS  RAILWAY  COMPANY,  ET  AL. 


Submitted  January  12,  1920.    Decided  April  U  1920. 


Demurrage  charges  collected  on  a  carload  of  barrels  held  at  Cleveland,  Ohio, 
on  account  of  an  embargo,  found  to  have  been  Illegal  to  the  extent  indicated. 

Ira  E.  Arnold  for  complainant. 
Charles  P.  Stewart  for  defendants. 

Report  of  the  Commission. 

Division  8,  Commissioners  Hall,  Aitchison,  and  Eastman. 

Bt  Division  3:  *  * 

This  case  was  made  the  subject  of  a  proposed  report.  Exceptions 
thereto  were  filed  by  the  complainant. 

Complainant,  a  corporation  engaged  in  the  cooperage  business  at 
Cleveland,  Ohio,  alleges  by  complaint  seasonably  filed  that  the  de- 
murrage charges  collected  by  defendants  at  Cleveland  on  a  carload 
of  barrels  consigned  December  15,  1917,  from  that  point  to  Nutley, 
N.  J.,  were  unjust  and  unreasonable.  Reparation  in  the  sum  of  $290 
is  prayed. 

The  shipment  was  loaded  by  complainant  at  its  Cleveland  plant 
on  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway,  herein- 
after called  the  Big  Four,  on  December  15,  1917,  and  was  switched 
by  that  line  to  the  Erie  Railroad,  on  December  17,  1917.  It  was 
refused  by  the  Erie  on  account  of  an  embargo  at  Nutley,  the  billed 
destination.  On  December  19, 1917,  it  was  returned  to  the  c(Hnplain- 
ant's  plant  by  the  Big  Four  and  was  there  detained  by  complainant 
from  that  date  until  February  23, 1918,  when,  the  embargo  still  being 
in  effect,  it  was  unloaded  and  released. 

Complainant  was  operating  under  the  average  demurrage  agree- 
ment and  applied  its  maximum  of  five  days'  credits  in  cancellation 
of  five  dajrs'  debits  on  the  car.  For  the  remaining  period  of  deten- 
tion demurrage  charges  amoimting  to  $290  were  assessed.  Complain- 
ant does  not  attack  the  measure  of  the  demurrage  charges  or  the 
necessity  for  or  propriety  of  the  embargo,  but  insists  that  coUection 

67Laa 


A^2'i  INTERSTATE  COlliliiEBCE  COMlitSSlO^  BEPOftT^ 

of  the  demurrage  charges  complained  of  resulted  directly  from  mis- 
information said  to  have  been  furnished  by  the  Erie,  and  was,  under 
the  circumstances,  unreasonable  and  imlawful.  Complainant  also 
contends  that  the  Big  Four  erred  in  not  informing  it  of  the  em- 
bargo and  in  accepting  and  switching  the  car. 

The  shipment  was  tendered  for  transportation  during  a  period  of 
freight  congestion  caused  by  war  conditions  when  many  embargoes 
were  in  force  throughout  the  United  States,  particularly  against 
shipments  to  the  eastern  seaboard.  Complainant  was  informed  of 
this  general  situation  and  alleges  that  on  December  14,  1917,  in  re- 
sponse to  an  inquiry  by  telephone  the  division  freight  agent's  office  of 
the  Erie  at  Cleveland  advised  it  that  Nutley  was  not  embargoed. 
Complainant  further  states  that  in  a  subsequent  telephone  conversa- 

* 

tion  the  same  agency  said  it  understood  that  the  car  was  to  be  loaded 
on  the  Erie  tracks,  and  that  while  there  was  no  embargo  against 
shipments  to  Nutley  so  loaded,  there  was  if  loaded  on  a  connecting 
line.  The  record  does  not  disclose  whether  the  complainant  at  the 
time  of  making  the  initial  inquiry  informed  the  Erie  where  the  car 
was  to  be  loaded,  but  the  complainant  takes  the  position  that  this 
carrier  should  have  known  that  its  plant  was  served  by  the  Big  Four 
only.    Defendants  have  no  record  of  these  telephone  conversations. 

On  December  8,  1917,  the  Erie  declared  an  embargo  against  car- 
load freight,  with  certain  exceptions  not  material  here,  from  con- 
necting lines  west  of  Jamestown,  N.  Y.,  when  destined  to  points 
east  of  Homell,  N.  Y.,  including  Nutley.  Defendants  state  that 
notice  of  this  embargo  was  promptly  served  upon  all  connecting  lines 
and  was  duly  filed  and  posted  at  the  local  freight  office  of  both  the 
Erie  and  the  Big  Four  in  Cleveland. 

Complainant  made  no  inquiry  of  the  Big  Four  concerning  the 
embargo  situation  before  the  car  was  loaded.  There  was  an  under- 
standing between  the  yardmaster  of  the  Big  Four  and  the  complain- 
ant that,  in  view  of  the  numerous  embargoes  then  in  effect,  the  latter, 
before  loading  shipments  destined  beyond  the  rails  of  this  carrier, 
would  inform  itself  with  respect  to  the  embargo  situation  by  calling 
up  connecting  lines. 

Complainant's  first  advice  as  to  this  embargo  was  received  on  De- 
cember 19,  1917,  upon  return  by  the  Erie  of  the  bill  of  lading,  un- 
signed, which  had  been  transmitted  to  it  on  the  day  the  car  was  de- 
livered to  the  Big  Four.  The  latter  carrier  had  notice  of  the  Erie's 
embargo  against  Nutley,  nevertheless  it  accepted  the  shipment,  the 
destination  of  which  was  shown  on  the  switching  card  which  accom- 
panied the  car,  and  moved  it  to  its  connection  with  the  Erie.  In 
thus  accepting  and  moving  the  shipment  the  Big  Four  was  at  fault, 
and  it  was,  therefore,  in  duty  bound  either  to  make  delivery  to  the 
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Erie,  to  return  the  car  to  point  of  loading  without  charge,  if  re- 
quested, or  to  hold  it  subject  to  the  shipper's  instructions.  On  the 
other  hand,  upon  receipt  of  advice  that  the  car  could  not  move  in 
accordance  with  its  instructions,  the  duty  devolved  upon  complainant 
to  abate  the  demurrage  by  unloading  the  car  within  the  free  time  or 
by  billing  it  to  an  unembargoed  point.  Having  failed  therein,  it  can 
not  escape  responsibility  for  the  detention  charges  thereafter  accru- 
ing. Although  embargoes  are  placed  by  reason  of  a  carrier's  dis- 
ability, demurrage  may  properly  be  assessed  for  a  detention  for  which 
the  shipper  is  directly  responsible  and  which  he  can  avoid  or  abate. 
Reconsignment  Case^  47  I.  C.  C,  590,  634. 

The  erroneous  information  alleged  to  have  been  given  by  the  Erie's 
agent,  upon  which  complainant  relies  in  support  of  its  claim  against 
that  carrier,  affords  no  basis  for  relief  from  us. 

We  find  that  the  demurrage  charges  assailed  are  not  shown  to  have 
been  unreasonable  or  otherwise  violative  of  the  act  except  from  De- 
cember 17  to  December  21, 1917,  inclusive ;  that  during  this  period  the 
detention  was  due  to  an  act  of  the  Cleveland,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Company,  for  which  the  shipper  was  not  respon- 
sible; that  complainant  paid  and  bore  these  charges,  has  been  dam- 
aged, and  is  entitled  to  reparation  in  the  sum  of  $25,  with  interest, 
for  the  illegal  demurrage  charges  assessed. 

An  appropriate  order  will  be  entered. 
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No.  10251. 

NEBRASKA-IOWA  FRUIT  JOBBERS  ASSOCIATION 

V. 

DIRECTOR  GENERAL,  CHIC AGO,^URLINGTON  &  QUINC  Y 

RAILROAD  COMPANY,  ET  AL. 


SubmUted  October  22, 1919,    Decided  May  S,  1920, 


Refrigeration  cliarges  on  fruits  and  vegetables  transported  from  points  in 
Kansas  and  Missouri  to  points  in  Iowa  and  Nebraska  and  between  points 
in  Iowa  and  points  in  Nebraska  found  not  to  have  been  unreasonable. 
In  view  of  the  changed  situation,  brought  about  by  Perishable  Protective 
Tariff  No.  1.  I.  C.  C.  No.  6,  which  became  effective  February  28,  1920, 
subsequent  to  the  submission  of  this  case,  and  which  was  considered  in 
Perishable  Freight  Investigation,  56  I.  C.  C,  449,  record  affords  no  basis 
for  a  finding  with  respect  to  present  charges.    Oomplaint  dismissed, 

W.  H.  Totmg  for  complainant. 
Kermeth  F.  Burgess  for  defendants. 

Report  op  the  Commission. 

Division  3,  Commissioners  Hall,  Woomjey,  and  Eastman. 
Eastman,  Commissioner: 

Complainant  is  an  association  of  wholesalers  and  jobbers  of  fruits 
and  vegetables.  By  complaint  filed  September  5,  1918,  it  brings  in 
issue  the  reasonableness  of  defendants'  refrigeration  charges  then 
in  effect  on  fruits  and  vegetables  from  points  in  Kansas  and  Missouri 
to  points  in  Iowa  and  Nebraska  and  between  points  in  Iowa  and 
points  in  Nebraska.  We  are  asked  to  prescribe  reasonable  refrigera- 
tion charges  for  the  future  and  to  award  reparation  to  certain  named 
members  of  the  complaining  association  on  13  carloads  of  grapes 
which  moved  during  the  statutory  period. 

At  the  first  hearing  it  was  agreed,  upon  complainant's  request, 
that  certain  testimony  by  a  witness  for  defendants  as  to  icing  costs 
at  St.  Joseph,  Mo.,  should  be  supplemented  by  incorporation  in  the 
i-ecord  of  an  exhibit,  to  be  prepared  by  defendants,  showing  in  detail 
the  data  and  methods  of  computation  used.  This  was  done.  The 
report  proposed  by  the  examiner  discussed  the  figures  in  that  exhibit. 
Complainant  then  asked  and  was  accorded  further  hearing  to  af- 
ford it  opportunity  for  cross-examination  as  to  the  exhibit.  There- 
after a  second  proposed  report  was  put  out  by  the  examiner  and  to 
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this  no  exceptions  were  filed.  Final  disposition  of  the  case  was  with- 
held pending  the  result  of  our  investigation,  made  at  the  request  of 
the  Director  Greneral  of  Railroads,  concerning  his  proposed  Perish- 
able Protective  Tariff  No.  1.  Our  recommendations  with  reference 
thereto  appear  in  Perishable  Freight  Investigation^  56  I.  C.  C,  449. 

Complainant's  members  ship  grapes,  principally  from  Council 
Bluffs,  Iowa,  and  Omaha,  Nebr.;  apples  from  eastern  Nebraska, 
eastern  Kansas,  western  Missouri,  and  portions  of  Iowa;  straw- 
berries f rpm  Kansas  and  Iowa ;  and  melons  from  Nebraska  and  Iowa. 
Cabbage  grown  in  Iowa  is  also  beginning  to  be  shipped  under  re- 
frigeration. The  shipments  upon  which  reparation  is  asked  moved: 
Two  cars  from  Council  Bluffs  to  Omaha,  2.8  miles;  one  car  from 
Council  Bluffs  to  Grand  Island,  Ncbr.,  146.9  miles;  two  cars  from 
St.  Joseph  to  Lincoln,  Nebr.,  200.6  miles ;  one  car  from  St.  Joseph  to 
Grand  Island,  238.7  miles;  and  seven  cars  from  Wathena,  Kans.,  to 
Grand  Island,  246.3  miles.  The  refrigeration  charges  assailed  were 
stated  in  amounts  per  car — ^$35  per  car  for  distances  of  250  miles  or 
less  and  $40  per  car  for  distances  over  250  miles.  These  charges  ap- 
plied on  all  fruits  and  vegetables  except  melons,  on  which  the  charges 
were  $40  and  $45  per  car  for  like  distances.  Formerly  refrigeration 
charges  in  this  territory  were  based  on  the  amount  of  ice  furnished, 
but  complainant  does  not  ask  the  restoration  of  this  practice,  its 
complaint  being  addressed  to  the  quantum  of  the  charges  rather 
than  to  the  method  of  their  statement  The  line-haul  rates  were  not 
brought  in  issue. 

Complainant  directed  attention  to  the  disparity  between  the  trans- 
portation charge  of  $9  per  car  which  resulted  from  a  freight  rate  on 
grapes  of  3  cents  per  100  pounds,  minimum  30,000  pounds,  applicable 
to  the  two  cars  from  Council  Bluffs  to  Omaha,  and  the  refrigeration 
charge  of  $35  per  car.  Other  comparisons  offered  by  complainant 
were  with  three  refrigeration  charges  from  Benton  Harbor,  Mich., 
to  Omaha,  Lincoln,  and  Hastings,  Nebr.,  of  $37.50,  $42.50,  and  $45, 
for  distances  of  607,  652,  and  746  miles,  respectively;  charges  from 
and  to  points  in  the  state  of  Colorado ;  charges  from  points  in  Utah 
to  points  in  Colorado;  and  the  charges  levied  on  certain  specific  ship- 
ments from  New  York  and  Delaware  to  Sioux  City,  Iowa.  The 
latter  were  based  on  the  amount  of  ice  furnished  at  $2.50  per  ton. 

Complainant  laid  particular  stress  upon  the  charges  for  refrigera- 
tion from  producing  points  in  western  Colorado  to  all  points  in  that 
state,  pointing  out  that  freight  rates  in  Colorado  are  generally  higher 
than  in  the  prairie  states.  On  deciduous  fruits,  berries,  grapes,  and 
vegetables  the  charge  was  $25  per  car,  with  the  provision  that  whei 
shippers  furnished  release  and  no  re-icing  was  required  or  furnished 
in  transit  the  refrigeration  charge  would  be  $20  per  car.    On  melons 
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the  charge  was  $30  without  the  option  of  a  release.  These  charges 
covered  movements  for  distances  as  high  as  625  miles.  For  defend- 
ants it  was  stated  that  these  charges  had  been  in  effect  for  many 
years  and  that  the  Public  Utilities  Commission  of  Colorado  had  not 
permitted  them  to  be  increased ;  that  they  had  resulted  from  competi- 
tion between  refrigerator  lines;  that  one  of  these  lines  owned  re- 
frigerator equipment  so  constructed  that  the  gratings  in  the  bunkers 
could  be  adjusted  to  permit  of  half -tank  refrigeration ;  and  that  the 
other  line  did  not  own  cars  so  equipped,  and  had  therefore  been  com- 
pelled to  meet  the  half -tank  charges  in  its  charges  for  full  icing. 
These  Colorado  charges  were  increased  subsequent  to  the  hearings  in 
this  case,  and  are  now  on  the  basis  set  forth  in  Perishable  Protective 
Tariff  No.  1, 1.  C.  C.  No.  6. 

Defendants'  comparisons  include  many  charges  for  refrigeration 
of  fruits  and  berries  prevailing  at  the  time  of  the  hearing  in  different 
sections  of  the  country,  ranging  from  $30  per  car  for  a  distance^  of 
204  miles  from  Norfolk  to  Lynchburg,  Va.,  to  $50  per  car  for  a 
distance  of  608  miles  from  Fayetteville,  Ark.,  to  BushneU,  111.  They 
also  submitted  two  cost  studies.  The  first  is  an  analysis  of  the 
cost  of  the  refrigeration  service  as  compared  with  the  refrigeration 
revenue  for  a  total  of  16  carload  shipments  which  were  moved 
during  the  season  of  1917  by  the  Pacific  Fruit  Express  Company, 
not  a  defendant  herein,  from  points  in  Kansas,  Missouri,  Iowa,  and 
Nebraska  to  destinations  in  the  same  territory  over  the  lines  of  de- 
fendants St.  Joseph  &  Grand  Island  and  Union  Pacific  railroads. 
The  second  is  a  similar  analysis  of  16  carload  shipments,  14  made 
in  1917  and  2  in  1918,  between  stations  in  the  states  named  over  the 
lines  of  defendant  Chicago,  Rock  Island  &  Pacific  Railway. 

In  these  studies  use  was  made  of  arbitrary  figures  considered  by 
us  in  Arlington  Heights  Fruit  Exchange  v.  S.  P,  Co.^  20  I.  C.  C, 
106,  and  Railroad  Commission  of  California  v.  A.  O.  S.  R.  R.  Co.^ 
32  I.  C.  C,  17.  These  are :  So-called  "  bimker  damage,"  $5  per  car ; 
expense  of  switching  at  icing  and  re-icing  stations,  25  cents  per 
car  for  each  switching  movement;  expense  of  supervision,  $3  per 
car ;  and  cost  of  hauling  ice  at  1  cent  per  100  pounds  per  100  miles. 
To  these  four  arbitrary  items  defendants  add  the  cost  of  the  ice  in 
place  in  the  car  bunkers.  The  first  study  results  in  averages  as  fol- 
lows: Distance  hauled,  175  miles;  pounds  of  ice  placed  in  bunkers, 
12,581 ;  amount  paid  for  ice  so  placed,  $26.42 ;  pounds  of  ice  carried 
from  origin  to  destination,  8,960;  average  switching  movements  per 
trip.  If.  The  average  refrigeration  revenue  received  was  $39.56 
per  car  and  exceeded  the  average  total  cost  per  car  by  $3.23.  The 
second  study  shows  an  excess  of  refrigeration  revenue  over  cost  for 
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the  year  1917  of  $7.41  per  car,  and  for  the  year  1918  a  deficit  of  82.5 
cents  per  car. 

The  two  cases  above  cited  were  decided  in  January,  1911,  and 
October,  1914,  respectively.  Defendants  say  that  since  1914  costs 
have  so  materially  increased  as  to  render  low  the  arbitrary  figures 
there  used.  They  also  point  out  that  no  allowance  was  made  in  their 
cost  studies  for  hazard  or  profit.  Evidence  was  submitted  that  for 
the  year  ended  June  30,  1917,  the  Chicago,  Burlington  &  Quincy 
Railroad  paid  $38,600  in  loss  and  damage  claims  on  2,682  cars  of 
fruits  and  vegetables,  $24,953.95  of  which  was  due  to  improper  venti- 
lation or  refrigeration.  In  the  Perishable  Freight  Investigation^ 
supra^  we  stated  at  page  522  that  carriers  "  are  fairly  entitled  to  a 
moderate  margin  over  cost  as  an  allowance  for  the  factors  of  hazard 
and  profit." 

For  certain  of  the  cars  included  in  the  first  study  the  initial  icing 
was  done  at  an  ice  house  at  St.  Joseph  on  the  tracks  of  the  St. 
Joseph  Terminal,  a  railroad  owned  by  the  St.  Joseph  &  Grand 
Island  and  the  Atchison,  Topeka  &  Santa  Fe.  An  exhibit  pre- 
pared by  defendants  at  complainant's  request  purports  to  show 
the  method  of  arriving  at  the  cost  of  this  icing,  as  follows:  In  ice 
house  on  December  31,  1916,  926.33  tons  of  ice;  put  in  during  the 
year  1917, 3,073.67  tons;  total  ice,  4,000  tons;  cost  of  these  4,000  tons, 
$3,731.97;  switching  charges,  $315;  labor  of  putting  ice  in  house, 
$832.46;  and  labor  of  putting  ice  in  bunkers,  $1,543.26;  a  total  of 
$6,422.69.  Of  this  stock  of  4,000  tons,  1,573.95  tons  were  used  in 
icing  cars  and  386.6  were  on  hand  December  31,  1917,  indicating  a 
shrinkage  of  2,039.45  tons,  or  slightly  more  than  one-half  of  the  ice. 
The  amount  left  on  hand  and  the  amount  used  therefore  cost  $3.28 
per  ton.  Complainant  contends  that  the  cost  thus  shown  is  too  high 
because  it  takes  into  consideration  this  shrinkage  of  over  50  per  cent, 
and  should  not  exceed  the  amount,  $2.50  per  ton,  paid  by  the  Pacific 
Fruit  Express  Company  to  the  defendants  for  the  ice  it  consumed. 
Defendants  insist  that  the  showing  represents  the  total  used  for  all 
purposes  except,  possibly,  a  small  quantity  used  for  the  icing  of 
drinking  water  on  passenger  trains. 

If  we  should  assume  for  the  purpose  of  this  analysis  that  the 
shrinkage  was  only  25  instead  of  approximately  50  per  cent,  the 
corresponding  cost  figure  would  be  reduced  from  $3.28  per  ton  to 
$2.14  per  ton.  Eight  of  the  16  cars  in  the  first  study  would  be  af- 
fected by  this  change,  with  a  resulting  reduction  in  the  average 
total  cost  to  $33.21  per  car,  or  $6.35  less  than  the  average  revenue. 
It  was  testified  for  the  Chicago,  Bock  Island  &  Pacific  that  in  1917 
it  had  a  contract  with  a  local  ice  company  at  St.  Joseph  to  deliver 
ice  in  car  bunkers  at  $3.50  per  ton,  and  that  in  1918  the  contract 
price  was  $5.50. 
57 1. 0.  C. 


430  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

The  foregoing  is  in  substance  the  statement  of  facts  in  the  second 
proposed  report  by  the  examiner,  in  which  he  recommended  that  we 
should  find  that  the  charges  in  issue  had  been  justified. 

Upon  February  28,  1920,  Perishable  Protective  Tariff  No.  1, 
I.  C.  C.  No.  6,  became  effective,  naming,  among  other  charges,  stated 
refrigeration  charges  in  section  2  upon  fruits  and  vegetables  for 
country-wide  application  between  designated  origin  and  destina- 
tion groups.  Between  the  same  points  these  charges  are  in  some 
instances  in  excess  of  those  assailed  and  likewise  higher  than  those 
cited  in  comparison  by  complainant. 

In  Wis.  <&  Mich,  Fruit  A  Vegetable  Jobbers  Asso.  v.  Ry,  Co.^ 
57  I.  C.  C,  249,  in  which  we  considered  the  refrigeration  charges  on 
fruits  and  vegetables  from  Chicago,  111.,  to  points  in  other  states 
within  a  radius  of  less  than  500  miles  we  said : 

In  Perishable  Freight  Investigation,  supra,  while  expressing  hesitation  In 

reaching  conclusions,  in  view  of  the  character  of  the  evidence  siibn)itted,  it  was 

stated  that  we  did  not  find  that  the  charges  proposed  in  section  2,  whi<di 

have  since  become  effective,  were  unreasonably  related  to  tlie  probable  future 

cost  of  the  service  so  far  as  the  longer  hauls  were  concerned.    In  the  case  of 

short-haul  traffic  **  covering  distances  up  to,  say,  500  miles  "  we  expressed  the 

Judgment  that  the  charges  proposed  were  "in  excess  of  the  probable  future 

cost  of  service,  including  a  moderate  allowance  for  hazard  and  profit,"  but 

stated  that  the  information  was  insufficient  to  enable  us  to  specify  amounts 

which  would  be  reasonably  related  to  cost    In  connection  with  these  cliarges, 

however,  we  recommended  a  new  rule  enabling  shippers  who  do  not  require 

re-Icing  In  transit  to  direct  the  initial  Icing,  paying  at  the  tariff  rate  per  ton 

for  the  Ice  so  supplied,  or  providing  it  themselves,  and  paying  to  cover  the 

other  factors  of  expense  an  additional  charge  ranging  from  a  minimum  of  $5 

for  hauls  within  a  single  origin  group  to  20  per  cent  of  the  stated  charges 

for  the  longer  hauls.    This  rule    ♦    ♦    ♦    was  adopted  and  made  rule  No.  240 

of  the  tariff  which  became  effective  on  February  28,  1920    ♦    ♦    ♦. 

♦  ♦♦♦♦♦♦ 

The  evidence  in  the  instant  case  indicates  that  re-icing  in  transit  Is  not 
generally  required  on  the  bulk  of  the  shipments  in  which  complainant  is 
chiefly  interested.  By  taking  advantage  of  rule  No.  240,  therefore,  conj- 
plainant*s  members  will  find  It  possible  in  many,  and  perhaps  in  most,  in- 
stances to  secure  refrigeration  service  for  materially  less  than  the  stated 
charges,  under  an  arrangement  similar  to  the  one  which  prevailed  prior  to 
September  20,  1917,  except  for  the  additional  charge  covering  other  factors 
of  expense.  Whether  or  not  the  present  stated  charges  are  reasonable,  par- 
ticularly for  the  shorter  distances,  it  is  obvious  that  this  rule  No.  240  has 
materially  changed  the  situation  to  which  the  record  in  the  present  proceeding 
was  directed,  and  that  upon  this  record  no  finding  can  well  be  made  in  reganl 
to  the  reasonableness  of  tlie  charges  which  complainant's  members  will  pay  for 
refrigeration  service  upon  the  traffic  In  question. 

What  we  said  there  applies  with  equal  force  to  the  situation  under 
discussion,  so  far  as  charges  for  the  future  are  concerned.  The  rec- 
ord indicates  that  it  is  in  these  charges  that  complainant  is  chiefly 
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interested,  and  it  filed  no  exceptions  to  the  examiner's  recommenda- 
tion that  an  award  of  reparation  covering  past  shipments  be  denied. 
Defendants'  cost  studies  leave  much  to  be  desired.  For  example, 
with  respect  to  the  arbitrary  figures  used,  reliance  is  placed  entirely 
upon  Arlington  Heights  Fruit  Exchange  v.  S,  P.  Co.y  supra,  and 
Railroad  Commission  of  California  y.  A,  O.  S.  R,  R,  Co.,  supra,  al- 
though both  of  these  cases  dealt  with  traffic  hauled  2,000  miles  or 
more.  These  factors  of  cost  were  considered  at  length  in  Perish- 
able Freight  Investigation,  supra,  wherein  we  found  the  use  of  1 
cent  per  100  pounds  for  the  hauling  of  the  ice  and  35  cents  for  each 
switching  movement  well  within  reason,  and  did  not  disapprove  the 
use  of  $5  for  "  bunker  damage "  and  $4  per  car  for  supervision  in 
connection  with  long-haul  traffic,  but  held  that  these  amounts  were 
probably  excessive  for  short-haul  traffic  such  as  that  here  considered. 
Nevertheless,  defendants  have  proved  that  the  charges  for  refrig- 
eration based  on  the  amount  of  ice  furnished  which  were  succeeded 
by  the  charges  in  issue  failed  to  take  into  consideration  important 
factors  entering  into  the  cost  of  refrigeration  service  and  that  an 
increase  was  justified.  As  above  stated,  the  line-haul  rates  were 
not  brought  in  issue.  Moreover,  while  their  cost  studies  are  open 
to  criticism,  upon  the  record  as  made  we  think  that  the  preponder- 
ance of  evidence  is  in  favor  of  their  contentions  and  that  a  conclu- 
sion  that  the  charges  assailed  were  unreasonable  would  not  be  war- 
ranted. Doubt  chiefly  attaches  to  the  refrigeration  charge  of  $35 
per  car  for  the  haul  of  3  miles  from  Council  Bluffs  to  Omaha.  But 
this  was  a  group  charge  applying  over  distances  as  high,  in  some 
cases,  as  250  miles,  and  complainant  concedes  that  the  shipments  in 
question  could  have  moved  the  3  miles  safely  under  ventilation. 
Refrigeration  was  provided  because  it  was  requested.  The  use  of 
the  group  system  in  the  case  of  stated  refrigeration  charges  is  de- 
sirable, and  we  are  not  persuaded  upon  the  record  that  there  was 
reasonable  need  for  smaller  groups  and  lower  charges  to  provide 
for  short  hauls  of  this  character.  The  complaint  will  therefore  be 
dismissed. 
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No.  6189. 
RED  ASH  COAL  COMPANY 

V. 

CENTRAL  RAILROAD  COMPANY  OF  NEW  JERSEY. 


Submitted  June  It,  1916.    DeAHded  May  5,  1920. 


Reparation  awarded  on  account  of  unreasonable  rates  charged  for  the  trans- 
portation of  anthracite  coal,  in  prepared  and  pea  sizes.  In  carloads,  from 
Red  Ash  colliery,  in  the  Wyoming  coal  region  of  Pennsylvania,  to  Eliza- 
bethport,  N.  J.,  for  reshipment  by  water.    Former  report  37  I.  O.  C,  460. 

Robert  D,  Jenks  and  William  A.  Glasgow^  jr,^  for  complainant. 
JcLckson  E,  Reynolds  and  Charles  E.  MiUer  for  defendant. 

Report  op  the  Commission  on  Further  Hearing. 

By  the  Commission  : 

In  its  complaint,  filed  October  3, 1913,  the  complainant,  a  corpora- 
tion engaged  in  mining  and  selling  coal,  alleged  among  other  things 
that  the  rates  charged  by  the  defendant  for  the  transportation  of 
anthracite  coal,  in  carloads,  from  its  Red  Ash  colliery  and  other 
collieries  in  the  Wyoming  region  of  Pennsylvania  to  Elizabethport 
and  Port  Johnston,  N.  J.,  for  reshipment  by  water,  were  unreason- 
able and  imduly  prejudicial.  It  asked  reparation  on  shipments 
made  by  it  subsequent  to  December  20,  1912.  In  our  former  report, 
3T  I.  C.  C,  460,  we  foimd  that  reasonable  rates  for  the  future  from 
the  coal  region  affected  had  been  prescribed  in  Rates  for  Trans- 
portation of  Anthracite  Coal^  35  I.  C.  C,  220,  hereinafter  called  the 
Anthracite  Case.  The  question  of  reparation  was  held  in  abeyance, 
and  is  the  only  issue  remaining  to  be  determined.  Rates  are  stated 
herein  in  amounts  per  long  ton  of  2,240  pounds. 

A  subsequent  hearing  was  held  on  April  28,  1916,  for  the  purpose 
of  affording  complainant  an  opportunity  to  submit  evidence  concern- 
ing the  shipments  upon  which  it  sought  reparation.  At  this  hearing, 
complainant  submitted  a  detailed  exhibit  asking  reparation  on  ship- 
ments of  prepared  and  pea  sizes  which  it  had  made  from  its  colliery 
to  its  selling  agents,  Madeira,  Hill  &  Company,  at  Elizabethport, 
during  the  period  from  February  20,  1913,  to  April  1,  1916,  and  on 
which  it  ultimately  bore  the  freight  charges  at  the  then  effective 
tariff  rates  of  $1.55  for  prepared  sizes  and  $1.40  for  pea  size.  No 
shipments  were  made  to  Port  Johnston.  In  the  Anthracite  Case  we 
found  these  rates  to  be  unreasonable,  and  prescribed  instead  rates  not 
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to  exceed  $1.40  on  prepared  sizes  and  $1.30  on  pea  and  smaller  sizes 
which  rates  became  effective  on  April  1,  1916.  Defendant  contends 
that  reparation  should  not  be  awarded  on  claims  accruing  after  the 
date  of  the  complaint,  but  it  concedes  the  accuracy  of  complainant's 
exhibit  filed  on  April  28,  1916. 

The  facts  upon  which  complainant  relies  to  establish  the  unreason- 
ableness of  the  rates  charged,  and  the  defenses  interposed  by  the  de- 
fendant, are  identical  with  those  considered  and  disposed  of  in  our 
recent  report  in  Meeker  cfe  Co,  v.  C,  R.  R.  Co,  of  N.  /.,  57  I.  C.  C,  414. 
Following  our  decision  in  that  case  we  are  of  opinion  and  find  that 
the  rates  charged  and  collected  by  the  defendant  during  the  periods 
from  December  20, 1912,  to  October  3, 1913,  and  from  April  29, 1914, 
to  April  1,  1916,  for  the  transportation  of  complainant's  shipments 
of  anthracite  coal,  in  prepared  and  pea  sizes,  in  carloads,  from  the 
Red  Ash  colliery  in  the  Wyoming  region  of  Pennsylvania  to  Eliza- 
bethport,  N.  J.,  for  reshipment  by  water  were  unreasonable  to  the 
extent  that  they  exceeded  rates  of  $1.40  per  long  ton  on  prepared 
sizes,  and  $1.30  per  long  ton  on  pea  size,  which  we  find  would  have 
been  reasonable  maximum  rates  for  this  service.  Claims  covering 
shipments  on  which  freight  charges  were  paid  after  October  3,  1918, 
and  more  than  two  years  prior  to  April  28,  1916,  are  barred.  We 
further  find  that  during  the  above  periods  complainant  made  car- 
load shipments  of  anthracite  coal  from  its  Red  Ash  colliery  via  the 
line  of  the  defendant  to  Elizabethport,  N.  J.,  for  reshipment  tly 
water;  that  said  shipments  aggregated  85,019.67  long  tons,  prepared 
sizes,  and  1,119.04  long  tons,  pea  size;  that  complainant  ultimately 
paid  and  bore  the  freight  charges  thereon  at  the  established  rates  of 
$1.55  on  prepared  sizes  and  $1.40  on  pea  size,  which  rates  we  find 
were  unreasonable ;  that  complainant  has  been  damaged  to  the  extent 
of  the  difference  between  the  charges  paid  and  the  charges  that 
would  have  accrued  at  the  rates  herein  found  reasonable;  and  that 
it  is  entitled  to  reparation  in  the  sum  of  $12,863.58  as  principal,  and 
$1,165.17  as  interest  on  the  individual  items  comprising  the  prin- 
cipal, from  the  dates  of  payment  thereof  to  April  1,  1916,  together 
with  interest  at  6  per  cent  per  annum  on  the  principal  sum  of 
$12,863.58  from  April  1,  1916. 

An  order  awarding  reparation  will  be  entered. 
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No.  7560. 

HENEY  E.  MEEKER,  TRADING  AS  MEEKER  &  COMPANY, 

v. 
ERIE  RAILROAD  COMPANY  ET  AL, 


Submitted  April  2U  1015,     Decided  May  5,  1920. 


1.  Rates  on  anthracite  coal,  pea  size,  in  carloads,  from  Wayne  washery,  Clemo, 

Pa.,  to  Undercliff  (Edgewater).  N.  J.,  for  reshipment  by  water  found  to 
have  been  unreasonable.    Reparation  awarded. 

2.  Rates  on  sizes  smaller  than  pea  from  and  to  the  same  points  found  not 

unreasonable,  unjustly  discriminatory,  or  unduly  prejudicial. 

Robert  D.  Jenks^  William  A.  Glasgow^  jr.^  and  J  ohm,  A.  Oarver  for 
complainant. 

George  F.  Brownell  and  H.  A,  Taylor  for  defendants. 

Report  op  the  Commission. 

By  the  Commission: 

.  The  complainant  is  an  individual  engaged  in  the  coal  business 
under  the  name  of  Meeker  &  Company,  with  an  oflBce  at  New  York, 
N.  Y.  By  complaint  filed  December  9,  1914,  he  alleged  that  the 
rates  charged  by  the  defendants  for  the  transportation  of  anthra- 
cite coal  from  Wayne  washery,  Clemo,  Pa.,  to  tidewater,  at  Under- 
cliff  (formerly  Edgewater),  N.  J.,  for  reshipment  by  water,  were 
unreasonable,  unjustly  discriminatory,  and  unduly  prejudicial.  Rep- 
aration is  asked.    Rates  are  stated  herein  in  amounts  per  long  ton. 

Clemo  is  on  the  Wyoming  division  of  the  Erie  Railroad  on  the 
eastern  slope  of  the  Pocono  Mountains,  138  miles  from  Undercliff 
and  33  and  25  miles,  respectively,  east  of  Avoca  and  Dunmore,  Pa., 
concentration  points  on  the  Erie  for  shipments  from  the  Wyoming 
anthracite  region.  The  Wyoming  region  lies  west  of  the  Pocono 
Mountains  and  shipments  from  the  concentration  points  above  named 
when  destined  to  tidewater  are  transported  over  these  mountains 
and  pass  through  Clemo.  There  are  no  coal  mines  on  the  eastern 
side  of  the  Pocono  Mountains.  The  source  of  the  coal  supply  at 
Clemo  was  an  abandoned  railroad  embankment  or  fill  built  many 
years  ago  out  of  what  was  then  regarded  as  waste  material  from 
the  mines  in  the  Wyoming  region.  In  later  years  the  use  of  smaller 
sizes  of  coal  and  improved  methods  of  washing  made  the  material 
used  in  this  embankment  merchantable.    The  Wayne  Coal  Company 
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leased  the  fill,  erected  a  washery,  and  began  operation  in  June,  1912, 
and  in  August,  1914,  it  had  exhausted  the  supply  of  coal.  During 
the  operation  of  the  washery  complainant  purchased  the  output 
thereof  at  prices  f.  o.  b.  washery.  There  is  no  possibility  of  fur- 
ther shipments,  and  complainant^s  interest  in  this  case  is  with  respect 
to  reparation  only. 

The  shipments  consisted  entirely  of  pea  and  smaller  sizes.  They 
moved  over  the  lines  of  the  defendants  during  the  period  from 
January  8,  1913,  to  August  31,  1914,  incbisive.  Complainant  paid 
charges  thereon  at  the  applicable  rates  of  $1.45  for  pea  size,  $1.30 
for  buckwheat,  and  $1.16  for  smaller  sizes.  These  rates  were  the 
same  as  those  applicable  from  the  mines  on  the  Erie  and  its  connec- 
tions in  the  Wyoming  region.  Complainant's  testimony  was  confined 
largely  to  a  comparison  of  the  operating  conditions  between  Clemo 
and  the  Wyoming  region  to  tidewater.  He  contends  that  the  rates 
from  Clemo  should  have  been  materially  lower  than  from  the 
Wyoming  region  because  of  the  shorter  distance  from  Clemo  and 
because  the  operating  conditions  between  Clemo  and  tidewater  are 
more  favorable  than  between  the  Wyoming  region  and  tidewater. 
Defendants  concede  that  on  shipments  to  tidewater  Clemo  occupies 
a  favorable  location,  but  contend  that  there  were  special  circum- 
stances attending  the  transportation  of  complainant's  shipments 
which  offset  this  advantage.  Thus,  they  assert,  it  was  impracticable 
to  handle  cars  to  or  from  Clemo  in  the  trains  which  handled  the 
coal  cars  to  and  from  the  mines  in  the  Wyoming  region.  They 
point  out  that  this  would  have  required  on  the  loaded  movement 
the  running  of  coal  trains  from  the  concentration  points  at  less  than 
full  tonnage  in  order  to  pick  up  the  cars  at  Clemo,  as  well  as  the 
maintenance  of  a  car  inspector  at  that  point  or  the  subsequent  cut- 
ting out  of  the  cars  from  Clemo  for  inspection ;  while,  on  the  move- 
ment of  empty  cars  to  Clemo  for  loading,  the  construction  of  the 
tracks  and  the  nature  of  the  terrain  prevented  the  switching  in  of 
the  cars  by  the  engines  carrying  empties  to  the  Wyoming  region. 
Instead,  therefore,  it  was  found  more  economical  to  handle  the  cars 
between  Clemo  and  the  Erie's  main-line  division  terminal  at  Port 
Jervis,  N.  Y.,  in  local  freight  trains,  the  loaded  cars  requiring  three 
such  movements  and  the  empty  cars  two.  Further,  defendants  point 
to  the  fact  that  the  advantage  of  location  is  not  in  favor  of  Clemo 
on  westbound  coal  shipments,  where  longer  hauls  are  required  than 
on  shipments  from  the  Wyoming  region,  but  on  which  the  same  rates 
applied.  They  also  state  that  on  traffic,  other  than  coal,  eastbound 
to  New  York,  N.  Y.,  and  westbound  as  far  as  Buffalo,  N.  Y.,  Clemo 
takes  generally  the  same  rates  as  Scranton,  Pa.,  and  other  points 
located  in  the  Wyoming  region. 
67 1.  C.  C. 


436  IKTEBSTATE  OOMMEBCE  OOMMISSION  BEPOBTS. 

In  Rates  for  Transportation  of  Anthracite  Coal^  85  I.  C.  C.  220, 
we  found  that  the  defendants'  rates  for  the  transportation  of  an- 
thracite coal  from  points  in  the  Wyoming  region,  or  taking  Wyo- 
ming region  rates,  as  named  in  Erie  tariff  I.  C.  C.  No.  D-662  to  Un- 
dercliff,  for  reshipment  by  water,  were  unreasonable  to  the  extent 
they  exceeded  $1.45  on  prepared  sizes  and  $1.35  on  pea  and  smaller 
sizes.  As  pointed  out  at  page  226  of  that  report,  blanket  rates  are 
applied  generally  from  all  collieries  on  the  lines  of  the  various  car- 
riers serving  the  Wyoming  and  other  Pennsylvania  anthracite 
regions  "although  the  distance  between  the  collieries  in  the  group 
may  be  50  miles  more  or  less,"  and  we  are  not  convinced  that  the 
application  of  the  Wyoming  region  basis  to  the  transportation  of 
coal  from  Clemo  was  unreasonable,  or  that  it  subjected  complainant 
to  unjust  discrimination  or  undue  prejudice. 

Following  the  case  cited,  and  upon  the  facts  of  record,  we  are  of 
the  opinion  and  find  that  the  rate  of  $1.45  per  long  ton  charged  by 
the  defendants  for  the  transportation  of  complainant's  shipments 
of  anthracite  coal,  pea  size,  in  carloads,  from  Wayne  washery, 
Clemo,  Pa.,  to  Undercliff  (formerly  Edgewater),  N.  J.,  was  unrea- 
sonable to  the  extent  that  it  exceeded  $1.35  per  long  ton,  which  rate 
we  find  would  have  been  reasonable  for  this  service.  We  find  fur- 
ther that  during  the  period  from  January  3,  1913,  to  August  31, 
1914,  inclusive,  complainant  made  shipments  of  anthracite  coal,  pea 
size,  in  carloads,  as  above  described;  that  he  paid  and  bore  the 
charges  thereon  at  the  rate  herein  found  to  have  been  unreasonable ; 
that  in  the  payment  of  said  charges  he  has  been  damaged  by  the  de- 
fendants to  the  extent  that  the  charges  so  paid  exceeded  those  that 
would  have  accrued  at  the  rate  herein  found  reasonable  for  this 
service;  and  that  he  is  entitled  to  reparation,  with  interest.  The 
exact  amount  of  reparation  due  can  not  be  determined  from  the  rec- 
ord and  the  complainant  should  comply  with  rule  V  of  the  Rules 
of  Practice. 

The  rates  assailed  on  sizes  smaller  than  pea  were  not  found  to 
have  been  unreasonable  in  Bates  for  Transportation  of  Anthracite 
Coal^  supra^  and  the  evidence  submitted  on  this  record  is  insufficient 
to  warrant  a  different  finding.  Accordingly,  we  further  find  that 
the  rates  charged  on  complainant's  shipments  of  sizes  smaller  than 
pea  were  not  unreasonable,  *  unjustly  discriminatory,  or  unduly 
prejudicial. 

Hall,  Commissioner^  concurring: 

For  reasons  stated  in  my  expression  appended  to  the  report  in 

Plymouth  Coal  Co.  v.  P.  R.  R.  Co.^  56  I.  C.  C,  699,  at  709, 1  concur 

in  the  foregoing  report. 
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No.  10887. 
GULF  PIPE  LINE  COMPANY  OF  OKLAHOMA 

V. 

TEXAS  &  NEW  ORLEANS  RAILROAD  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


SubmitUd  February  f7, 19t0.    Decided  May  S,  19t0. 


Rate  on  wroug^t-iron  pipe,  in  carloads,  from  Beaumont,  Tex.,  to  Midian,  Eans., 
found  not  unreasonable  or  otherwise  unlawful.    Complaint  dismissed* 

Joseph  0.  Bedc  and  C.  B,  Ellis  for  complainant. 
Baker,  BoUSj  Parker  cfc  Garwood  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissionebs  McChord,  Hall,  and  Eastman. 

By  Division  3: 

A  proposed  report  was  made  and  served  upon  the  parties.  No 
exceptions  were  filed. 

Complainant,  a  subsidiary  of  the  Gulf  Oil  Corporation,  is  engaged 
in  the  handling  of  crude  oil  through  pipe  lines  in  the  states  of  Okla- 
homa and  Kansas.  By  complaint  filed  September  16,  1919,  it 
alleges  that  the  rate  on  new  wTought-iron  pipe  from  Beaumont, 
Tex.,  to  Midian,  Kans.,  a  distance  of  approximately  896  miles,  was 
and  is  imreasonable  and  unduly  prejudicial.  Reparation  on  six  car- 
loads, shipped  September  21  and  22,  1917;  and  the  establishment 
of  a  reasonable  rate  for  the  future  are  sought.  Rates  vrill  be  stated 
in  cents  per  100  pounds. 

Charges  were  collected  at  the  applicable  fifth-class  rate  of  75 
cents.  Complainant  contends  that  this  rate  was  unreasonable  to 
the  extent  that  it  exceeded  37.5  cents.  It  shows  that  when  the  ship- 
ments here  before  us  moved,  there  were  in  effect  commodity  rates 
of  35  cents  from  Electra,  Tex.,  to  points  in  Kansas  City  territory, 
including  Midian,  and  32.5  cents  from  Beaumont  to  Fulton,  Ark., 
which  were  50  per  cent  of  the  fifth-class  rates  contemporaneously 
applicable  between  the  groups  in  which  the  points  named  are  located, 
llie  approximate  distance  from  Electra  to  Kansas  City  is  568  miles, 
and  from  Beaumont  to  Fulton  307  miles.  The  reasons  for  the  estab- 
lishment of  these  commodity  rates  are  not  shown  of  record.  Appar- 
ently they  were  the  only  contemporaneous  northbound  commodity 
rates  on  wrought-iron  pipe  from  nonproducing  territory  that  com* 
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pldnant  was  able  to  locate.  The  commodity  rate  from  Electra  was 
canceled  February  20,  1920. 

Complainant  shows  contemporaneous  rates  on  the  same  commodity 
of  59.1  cents  from  the  Pittsburgh,  Pa.,  district  to  Kansas  CSty  terri- 
tory, and  27.5  cents  from  points  in  Kansas  Gty  territory  to  Beau- 
mont, and  that  the  rate  from  the  Pittsburgh  district  to  Beaumont 
was  a  differential  of  19.1  cents  over  the  last-named  rate.  The  west- 
bound rates  from  the  Pittsburgh  district,  which  carry  a  large  volume 
of  traffic,  are  not  fairly  comparable  with  the  rate  here  in  issue. 

That  this  was  an  emergency  shipment  is  clear  from  the  testimony 
of  complainant's  principal  witness  that  ordinarily  the  pipe  could 
have  been  obtained  from  mills  in  the  Pittsburgh  district,  from  which 
the  59.1 -cent  rate  applied,  but  owing  to  war  conditions  the  Pitts- 
bui^h  mills  were  imable  to  supply  it  and  complainant  was  com- 
pelled to  make  the  shipments  from  its  warehouse  at  Beaumont.  It 
was  also  testified  that  future  shipments  from  Beaimiont  were 
improbable. 

No  attack  is  made  upon  the  classification  of  wrought-iron  pipe, 
nor  is  it  contended  that  the  class  rate,  as  such,  was  unreasonable. 
Through  inadvertence  defendants  were  not  represented  at  the  hear- 
ing.  They  express  their  willingness  to  submit  the  case  upon  the 
testimony  of  complainant.  The  fifth-class  rate  assailed  was  increased 
to  94  cents  on  June  25,  1918,  under  General  Order  No.  28  of  the 
Director  General  of  Railroads,  and  a  commodity  rate  of  50  cents  on 
wrought-iron  pipe,  new  or  secondhand,  was  established  from  and  to 
these  points  on  May  31,  1919.  These  rates  are  still  in  effect.  No 
evidence  was  offered  bearing  upon  the  reasonableness  of  the  existing 
commodity  rate. 

Upon  this  record  we  find  that  the  rate  assailed  was  not  unreason- 
able or  otherwise  unlawful.  An  order  wUl  be  entered  dismissing 
the  complaint. 
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No.  10561. 
CUMBERLAND  GLASS  MANUFACTURING  COMPANY 

V. 

DIRECTOR  GENERAL  AND  CENTRAL  RAILROAD  COMPANY 

OF  NEW  JERSEY. 


Submitted  August  tty  1919,    Decided  May  S,  19t0, 


Demurrage  charges  at  Minotola  and  Bridgeton,  N.  J.,  on  certain  interstate  shipments 
of  bituminous  coal,  not  shown  to  have  been  unreasonable  or  otherwise  unlawful. 
Complaint  dismissed. 

Harold  S,  Shertz  and  Edward  C.  Taylor  for  complainant. 
Alexander  H,  Elder  for  defendants. 

Report  of  the  CoBonssioN. 

Division  3,  Commissionebs  McChord,  Hall,  and  Eastman. 

By  Division  3: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  glass 
products,  with  plants  at  Minotola  and  Bridgeton,  N.  J.  By  complaint 
seasonably  filed,  as  amended,  it  alleges  that  demurrage  charges 
amomiting  to  $4,603,  collected  on  certain  interstate  shipments  of  bitu- 
minous coal  at  Minotola  during  February  and  March,  1917,  and  at 
Bridgeton  during  March,  July,  and  August,  1917,  were  unreasonable. 
The  measure  of  the  charges  is  not  in  issue,  and  the  sole  question  for 
determination  is  whether  demurrage  was  properly  assessable  under 
the  circumstances.     Reparation  is  asked. 

Complainant  contends  that  the  car  detention  was  caused  by 
defendants  in  making  repairs  to  trestles  from  which  coal  is  unloaded 
within  complainant's  plants.  Both  plants  were  under  average 
demurrage  agreements.  Within  each  of  these  plants  complainant 
has  trackage  facilities  for  unloading  raw  material  and  trestles  for 
unloading  coal.  The  trestles  at  both  plants,  although  located  on 
land  owned  by  the  complainant,  were  constructed  and  are  owned  by 
the  Central  Railroad  Company  of  New  Jersey,  hereinafter  referred 
to  as  the  defendant,  which  is  solely  responsible  for  keeping  them  in 
repair  without  contribution  from  complainant. 

Within  the  Minotola  plant  there  was  trestle  capacity  for  unloading 
eight  cars  daily.  In  January,  1917,  oral  notice  was  given  by  defend- 
ant to  complainant  that  this  trestle  was  in  need  of  repair,  followed,  on 
February  8,  by  written  notice  that  the  work  would  be  commenced 
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within  two  weeks,  the  notice  being  given,  as  stated  therein,  to  enable 
complainant  to  regulate  its  coal  shipments  and  avoid  delay  to  cars 
while  repairs  were  under  way.  The  work  was  begim  on  February  19 
and  completed  on  March  9,  but  use  of  the  trestle  was  not  interfered 
with  except  from  noon  of  February  27  to  noon  of  the  following  day, 
and  three  days  in  March. 

Within  the  Bridgeton  plant  there  are  four  trestles  with  an  imload- 
ing  capacity  of  about  20  cars,  all  of  which  were  in  need  of  repair  in 
1917,  one  having  been  condemned.  Work  was  begun  first  on  the 
latter  and  it  was  out  of  service  only  from  April  10  to  12,  inclusive. 
Work  on  the  second  trestle  was  completed  on  June  23  without  inter- 
ference with  its  use.  The  third  trestle  is  360  feet  long  and  has  a 
capacity  of  eight  cars.  When  defendant  was  ready  to  commence 
work  thereon  it  was  imable  to  proceed  as  it  wished  because  about 
one-third  of  the  trestle  at  the  approach  end  was  choked  by  an  accu- 
mulation of  coal  which  had  o\  erflowed  on  an  adjoining  track,  pre- 
venting the  use  of  that  track.  The  work  began  on  June  25  and  was 
completed  on  August  2,  necessitating  closing  the  trestle  for  a  number 
of  days  during  the  month  of  July.  The  work,  however,  was  so 
arranged  that  complainant  had  full  access  to  the  trestle  for  imloading 
cars  every  week  end  from  Friday  night  until  Monday  noon.  Repair 
of  the  fourth  trestle  did  not  interfere  with  complainant's  use  of  it  at 
any  time.  Defendant  carried  on  the  repair  work  in  such  a  manner, 
although  hampered  by  shortage  of  labor,  as  to  leave  open  at  all 
times  for  the  use  of  complainant  at  least  three  of  the  four  trestles, 
with  sufficient  unloading  capacity  in  the  aggr^ate  to  take  care  of 
all  ordinary  coal  shipments  for  that  plant. 

The  condition  of  the  coal  market  during  1917  was  described  of 
record  as  **chaotic."  The  production  of  coal,  already  below  normal, 
was  decreasing  while  the  market  price  was  advancing  and  at  the  same 
time  there  was  a  car  shortage.  It  is  stated  that  no  one  could  tell 
from  the  amount  of  coal  on  order  how  much  would  be  received,  and  it 
was  the  practice  of  manufacturers  at  that  time  to  place  orders  in 
excess  of  their  requirements  with  a  number  of  coal  companies  in  the 
hope  of  securing  a  sufficient  supply.  Complainant,  like  other  users 
of  coal,  was  endeavoring  to  secure  its  supply  from  any  available 
source.  From  February  19  to  March  15,  while  the  trestle  repairs 
were  under  way,  there  arrived  at  the  Minotola  plant  68  cars  of  bitu- 
minous coal,  whereas  from  February  1  to  19  but  12  cars  had  been 
received.  Being  unable,  as  it  states,  to  unload  all  of  these  cars 
promptly  at  Minotola,  the  complainant  ordered  a  number  of  cars 
reconsigned  to  its  Bridgeton  plant,  but  because  conditions  at  the 
latter  plant  delayed  unloading  beyond  the  free  time  allowed  demur- 
rage was  collected  and  the  amount  thereof  is  included  in  the  total 
daim  for  reparation. 
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During  July  78  cars  reached  the  Bridgeton  plant,  27  cars  on  one 
day.  With  the  aid  of  additional  switching  service  furnished  by  de- 
fendant, complainant  unloaded  16  cars  on  that  day.  During  June, 
July,  and  August,  1917,  it  received  at  its  Bridgeton  plant  108  cars 
of  soft  coal,  while  during  the  same  months  of  1918  it  received  only  35 
cars.  Notwithstanding  its  knowledge  that  repairs  were  to  be  made 
to  the  trestles,  complainant  continued  to  place  orders  for  bituminous 
coal  in  excess  of  its  normal  requirements.  The  number  of  cars  reach- 
ing the  plants  during  the  period  in  question  was  at  times  unusual  and 
in  excess  of  the  facilities  regularly  available  for  unloading.  The 
record  shows  that  during  a  large  part  of  July  and  practically  all  of 
August  the  greater  part  of  the  trestle  facilities,  with  a  daily  unloading 
capacity  of  19  or  20  cars,  was  available  at  the  Bridgeton  plant  for  the 
use  of  complainant  without  interference  due  to  repair  work,  but  only 
on  seven  days  during  this  period  were  more  than  four  cars  released. 

Defendant  contends  that  the  failure  to  unload  the  equipment 
promptly  was  due  to  the  n^ligence  of  complainant,  in  not  making 
proper  use  of  the  trestles  and  other  track  facilities  within  the  plants 
for  unloading;  that  the  coal  could  have  been  unloaded  at  points 
within  the  plants  other  than  at  the  trestlesi;  and  that  the  coal  could 
have  been  accepted,  like  that  of  other  shippers,  on  public  team  tracks 
about  one-quarter  mile  and  one-half  mile  distant  from  the  Minotola 
and  Bridgeton  plants,  respectively,  or  at  public  coal  trestles  located 
a  short  distance  from  the  Bridgeton  plant.  Ample  notice  was  given 
complainant  of  its  intention  to  undertake  the  work,  which  it  seLja  it 
completed  with  the  least  possible  delay  and  in  such  manner  as  to 
interfere  as 'little  as  possible  with  complainant's  facilities  for  receiving 
and  unloading  coal.  In  the  complaint  it  is  stated  that  the  causes  of 
delay  '  Vere  all  beyond  the  control  of  both  the  complainant  and  de- 
fendant, and  although  both  parties  did  everything  possible  under  the 
circumstances  to  prevent,  it  was  beyond  their  power  to  do  so."  The 
evidence  is  clear  that  no  negligence  may  be  imputed  to  defendant 
On  behalf  of  complainant  the  contention  is  made  that  everything 
possible  was  done  to  unload  the  coal  promptly;  that  it  was  not  prac- 
ticable und^  all  the  circumstances  to  accept  coal  other  than  at  the 
trestles;  that  to  have  used  other  tracks  would  have  interfered  with 
the  receipt  and  shipment  of  other  inbound  and  outbound  c<Hnmodi- 
ties;  and  that  it  had  no  facilities  enabling  it  to  accept  the  shipments 
on  team  tracks. 

From  all  of  the  facts  we  find  that  the  charges  assailed  are  not 
shown  to  have  been  unreasonable  or  otherwise  in  violation  of  the  act, 
or  to  have  been  unlawfully  asse   ed. 
An  order  will  be  entered  dismiHsing  the  complaints 
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No.  10546. 

UNITED  STATES  CAST  IRON  PIPE  &  FOUNDRY 
COMPANY,  INCORPORATED, 

V. 

DIRECTOR    GENERAL,    ALABAMA    GREAT    SOUTHERN 

RAILROAD  COMPANY,  ET  AL. 


Submitted  December  16,  1919.    Decided  May  S,  1920. 


Complainant  maintains  a  system  of  traclss  witiiin  its  plant  at  Bessemer,  Ala., 
and  performs,  with  its  own  power,  tbe  switctiing  and  spotting  service  inci- 
dent to  tlie  weighing,  unloading,  and  loading  of  inbound  and  outbound 
traffic  Upon  complaint  alleging  that  the  performance  by  defendants  of 
like  switching  and  spotting  services  at  other  similar  industries  in  the 
Birmingham,  Ala.,  switching  district  without  charge  therefor,  results  In 
undue  preference  of  those  industries  and  unreasonable  and  undue  prejudice 
to  complainant,  both  in  the  switching  service  and  transportation  rates; 
Eeldf  That  the  operations  performed  by  complainant  are  not  such  as 
defendants  could  or  should  be  required  to  render  and  therefore  nothing 
for  which  compensation  or  allowances  should  be  paid.  The  services 
accorded  by  defendants  to  the  alleged  preferred  industries  are  oitirely 
dissimilar  to  those  performed  by  complainant  within  its  plant  Complaint 
dismissed. 

WUmer  M.  Wood^  Evans  Browne^  and  Britton  <&  Grat/  for  com- 
painant. 

W.  A.  Northcutt  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Haix,  and  Eastman. 

Complainant,  a  corporation,  maintains  a  plant  at  Bessemer,  Ala., 
within  the  Birmingham,  Ala.,  switching  district,  for  the  manufacture 
of  cast-iron  pressure  pipe,  fittings  and  connections,  and  special 
castings;  it  also  operates  therein  100  beehive  coke  ovens  for  the 
production  of  coke  for  its  own  use  and  for  sale.  Within  the  plant 
area  is  an  intricate  system  of  standard-gauge  tracks,  aggregating 
approximately  26,000  feet,  which  connect  the  various  operations. 
The  accompanjring  map  shows  the  situation.  It  will  be  noted  that 
the  plant  is  reached  through  a  common  gateway,  indicated  on  the 
map  by  the  figure  1,  by  the  Louisville  &  Nashville  Railroad  and  by 
a  joint  track  over  which  the  Alabama  Great  Southern  Railroad, 
now  a  part  of  the  Southern  Railway  system,  the  Illinois  Central 
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Bailroad,  the  St.  Louis-San  Francisco  Kailway,  the  Seaboard  Air 
Line  Kailway,  and  the  Southern  operate. 

Complainant's  principal  traffic  consists  of  coal,  pig  iron,  scrap 
iron,  limestone,  and  sand,  inbound,  and  cast-iron  pressure  pipe, 
fittings,  connections,  special  castings,  and  coke,  outbound.  Carload 
shipments  are  delivered  and  received  by  the  tnmk  lines  on  certain 


tracks  inside  of  the  plant,  from  and  to  which  they  are  switched  by 
complainant's  motive  power  and  crew  to  and  from  the  various  un- 
loading and  loading  points,  of  which  there  are  about  25.  In  addi- 
tion to  a  standard-gauge  locomotive  with  which  complainant  per- 
forms this  switching  and  also  its  intraplant  service,  it  owns  25  flat, 
gondola,  or  coke-rack  cars,  which  are  used  exclusively  in  intraplant 
service.  It  is  estimated  that  55  per  cent  of  the  time  of  its  engine 
and  crew  is  employed  in  the  handling  of  traffic  received  from  and 
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delivered  to  the  defendants  and  the  remainder  in  plant  work-  The 
tracks  and  equipment  are  operated  solely  as  an  adjmict  of  the  plant; 
the  railway  is  not  incorporated  as  a  conmion  carrier,  nor  does  it 
serve  any  shipper  other  than  complainant. 

Complainant  now  performs,  and  since  1899  has  performed,  the 
services  above  described  at  its  own  expense.  When  the  plant  was 
started  by  complainant's  predecessor,  in  1890,  it  had  only  one  track, 
but  as  it  grew  more  tracks  were  laid  and  internal  switching  opera- 
tions begun.  In  the  construction  of  the  track  system  no  advice  was 
sought  from  the  defendants  as  to  its  suitability  for  the  performance 
of  switching  by  the  trunk  lines.  Defendants  say  that  complainant's 
predecessor  told  them  that  the  track  scheme  was  designed  for  opera- 
tion by  plant  power  and  would  not  let  them  operate  within  the 
plant  inclosure  except  to  and  from  the  interchange  track. 

The  complaint  in  this  proceeding,  filed  March  31,  1919,  alleges 
that  it  is  and  for  many  years  has  been  the  general  practice  of  de- 
fendants in  the  Birmingham  district  to  switch  cars  to  and  from 
loading  and  unloading  points  upon  spur  or  industrial  tracks  with- 
out charge  therefor  in  addition  to  the  Birmingham  line-haul  rates; 
that,  as  complainant  has  performed  the  switching  and  spotting  serv- 
ice on  its  plant  tracks  and  has  received  no  allowance  therefor  from 
defendants,  it  has  been  subjected  to  undue  prejudice  and  unlawful 
inequality  of  treatment  to  the  preference  of  other  industries  simi- 
larly situated;  and  that,  by  reason  of  such  practices,  unreasonable, 
unjustly  discriminatory,  and  unduly  preferential  charges  have  been 
imposed  upon  it.  By  amendment  to  the  complaint,  filed  in  response 
to  a  motion  of  defendants,  the  following  preferred  industries  were 
specified:  National  Cast  Iron  Pipe  &  Foundry  Company,  Dolcito 
Junction,  Ala.,  hereinafter  termed  the  National  company;  Central 
Foundry  Company,  Bessemer,  Ala.,  hereinafter  termed  the  Central 
company;  Stockham  Pipe  &  Fittings  Company,  East  Birmingham, 
Ala.,  hereinafter  termed  the  Stockham  company;  and  Continental 
Gin  Company,  Avondale,  Ala.,  and  East  Birmingham,  all  within 
the  Birmingham  switching  district.  We  are  asked  to  direct  defend- 
ants in  the  future  to  pay  an  allowance  for  the  switching  and  spot- 
ting service  rendered  by  complainant,  and  to  award  reparation  for^ 
all  such  service  performed  within  the  two-year  period  prior  to  the 
filing  of  the  complaint.  At  the  hearing  the  complaint  as  to  defend- 
ant Birmingham  Railway  Light  &  Power  Company  was  withdrawn. 

A  description  of  the  movements  incident  to  the  delivery  of  in- 
bound traflBc  and  the  receipt  of  outbound  traflBc  by  the  Louisville 
&  Nashville  will  typify  the  manner  of  handling,  with  the  excep- 
tion of  deliveries  made  at  night  after  the  gates  of  the  plant  are 
dosed,  which  will  be  hereinafter  detailed.     The  interchange  of 
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traffic  is  effected  on  the  tracks  immediately  adjoining  what  is  desig- 
nated on  the  map  as  the  "  old  scales."  The  stub-end  track,  indicated 
.  by  the  figure  2,  is  principally  used.  When  this  track  is  full  the  cars 
are  placed  on  the  track  marked  "  new  scales  "  or  on  the  tracks  which 
parallel  it.  From  the  point  at  which  defendants'  rails  enter  com- 
plainant's plant,  indicated  by  the  figure  1,  to  the  space  at  which  cars 
are  left  at  point  2,  is  approximately  1,200  feet.  The  distances  by 
rail  from  point  1  to  the  various  loading  and  unloading  points  range 
from  2,500  to  6,050  feet.  Inbound  cars  of  coal,  delivered  by  de- 
fendants at  point  2,  are  pulled  by  complainant's  engine  eastward 
imtil  the  switch  connecting  with  the  track  leading  to  the  old  scales 
is  cleared,  then  pushed  westward  to  these  scales  for  weighing.  It  is 
then  necessary  for  the  engine  to  uncouple,  proceed  back  eastward 
beyond  the  same  switch  point,  thence  westward  over  the  extreme 
lower  track  adjacent  to  the  southern  boundary  of  the  plant  to  a 
clearance  of  the  switch  leading  to  track  designated  3,  thence  east- 
ward again  through  another  switch  connecting  the  track  on  which 
the  coal  cars  are  set  for  weighing.  After  being  weighed  the  cars 
are  pushed  eastward  and  down  the  tail  track,  appearing  at  the  bot- 
tom of  the  map,  to  a  clearance  of  the  switch,  thence  they  are  pulled 
northward  on  the  extreme  right-hand  track  in  the  direction  of  the 
"pump  house."  When  the  switch  of  the  track  leading  back  to 
"coal  &  coke"  is  cleared  the  cars  are  pushed  up  an  elevated  track 
and  the  coal  is  unloaded  and  run  into  the  coal  washer.  The  move- 
ment of  cars  left  on  the  lower  tracks  adjoining  the  new  scales  is 
the  same,  except  that  the  circumnavigation  of  the  engine  to  reach  the 
east  end  of  the  cut  of  cars  is  obviated.  Inbound  cars  of  pig  iron, 
scrap  iron,  etc.,  require  substantially  the  same  movement,  except 
for  a  longer  haul  up  the  track  leading  to  the  pimip  house  in  order 
to  clear  the  switches  of  the  tracks  leading  to  the  iron  yard  and 
other  unloading  places. 

The  outbound  movements  of  pipe  are  not  so  complicated  and  no 
weighing  is  required,  though  a  switchback  is  necessary  to  reach  the 
tracks  designated  3  and  4.  Outbound  shipments  of  special  castings, 
loaded  on  track  5,  require  movements  to  the  end  of  the  tail  track, 
designated  6,  clear  of  the  switch  and  thence  to  the  point  of  delivery 
to  the  trunk  lines.  The  space  between  the  switch  and  the  end  of 
the  tail  track  permits  the  handling  of  but  one  car  at  a  time.  This 
condition  also  exists  in  the  placement  of  empty  cars  for  loading. 
Empty  coal  cars  are  moved  from  the  coal  washer  back  to  the  old 
scales,  where  they  are  weighed  and  then  handled  to  the  point  of 
interchange. 

After  the  gate  of  the  plant  is  closed  the  Louisville  &  Nashville's 
night  shift  places  loaded  coal  cars  on  its  track  just  outside  of  the 
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plant.  This  placement  is  not  considered  a  delivery  as  the  cars  are 
later  moved  to  the  interchange  tracks,  although  during  the  night 
or  on  the  following  day  complainant's  engine  frequently  draws  these 
cars  to  the  scales  for  weighing  and  thence  to  the  coal  washer. 

From  60  to  80  per  cent  of  the  time  of  complainant's  engine  and 
crew  is  devoted  to  the  switching  and  spotting  of  cars  for  weighing. 
Inboimd  coal  shipments  are  weighed  for  billing  purposes  and  the 
weights  thus  obtained  are  certified  to  the  carriers  as  a  basis  for 
freight  charges.  It  was  testified  that,  even  though  the  cars  were 
weighed  by  the  line-haul  carriers,  they  would  be  reweighed  at  the 
plant  scales.  Commodities  other  than  coal  are  weighed  solely  for 
the  purposes  of  the  plant. 

Complainant  ships  pipe  fittings  and  special  castings  to  all  parts 
of  the  United  States  in  competition  with  other  industries  in  or 
near  the  Birmingham  district,  from  which  the  rates  of  transporta- 
tion are  the  same  to  all  markets.  The  general  practice  of  selling 
cast-iron  pressure  pipe  is  either  f.  o.  b.  destination  or  f.  o.  b.  the 
plant  with  freight  allowed  to  destination.  Complainant  therefore 
contends  that  it  is  disadvantaged  to  the  extent  of  the  expense  of 
switching  and  spotting  within  its  plant,  inasmuch  as  similar  services 
are  performed  by  defendants  for  its  competitors  without  charge. 

Complainant  insists  that  there  is  no  material  difference  between 
the  layout  of  its  tracks  and  those  of  the  National  company,  except 
that  the  latter  are  less  extensive.  Defendants  switch  cars  to  and 
from  the  points  of  unloading  and  loading  at  the  National  plant 
without  charge.  This  is  likewise  true  at  the  plants  of  the  Central, 
Stockham,  and  Continental  Gin  companies.  The  latter  manufactures 
cotton-ginning  machinery  and  is  not  in  competition  with  complain- 
ant. At  the  Stockham  plant  a  switchback  movement  is  necessary  to 
effect  deliveries.  Complainant  also  operates  a  similar  plant  at  North 
Birmingham,  served  by  the  Southern,  the  Louisville  &  Nashville,  and 
the  Birmingham  Belt  Railway,  and  another  plant  at  Anniston,  Ala., 
located  on  the  lines  of  the  Southern  and  the  Louisville  &  Nashville. 
At  both  plants  the  interchange  switching  and  spotting  is  performed 
by  the  carriers  without  charge  in  addition  to  the  line-haul  rates. 
These  industries  are  not  among  those  alleged  in  the  complaint  to  be 
preferred. 

Complainant  introduced  figures  representing  the  cost  of  all  switch- 
ing and  spotting  in  connection  with  the  handling  of  inbound  and 
outbound  loaded  and  empty  cars.  The  periods  embraced  are  nine 
months  of  1917,  the  full  year  of  1918,  and  five  months  of  1919.  Foi 
the  first  period  the  per-car  cost  was  $1.69,  for  the  second  period  $2.37, 
and  for  the  third  period  $3.61.  Reparation  is  sought  upon  these 
bases.    For  the  future  complainant  seeks  an  allowance  from  de- 
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fendants  based  upon  the  actual  cost  of  service  rendered,  to  be  deter- 
mined monthly. 

Defendants  insist  that  there  is  no  unjust,  unreasonable,  or  prejudi- 
cial treatment  of  complainant,  in  comparison  with  either  the  general 
practice  in  the  Birmingham  district  or  with  the  practices  at  the 
alleged  favored  industries;  that  no  duty  rests  upon  them,  either 
to  render  to  complainant  such  service  as  it  now  performs  for  itself 
or  to  pay  it  the  cost  thereof;  that  the  interior  switching  and  spot- 
ting movements  are  purely  for  complainant's  benefit  and  interest, 
and  not  such  as  carriers  are  expected  to  perform  as  a  part  of  their 
contracts  of  transportation;  and  that  their  obligation  does  not  ex- 
tend beyond  delivery  and  acceptance  of  carload  freight  at  a  reason- 
able point  of  interchange,  which  obligation  always  has  been  and 
now  is  being  fully  performed. 

They  assert  that  the  weighing  by  complainant  of  inbound  loaded 
coal  cars  and  outbound  empties  resulted  from  complainant's  de- 
mand that  it  be  accorded  the  benefit  of  destination  weights,  both 
in  the  purchase  of  coal  and  in  the  payment  of  freight  charges,  and 
that  no  substantial  benefit  accrues  to  defendants  from  the  arrange- 
ment. It  is  contended  that  complainant's  track  arrangement  does  not 
permit  of  straight  movements  to  loading  and  unloading  places,  but 
requires  from  one  to  four  switchback  operations  in  every  instance, 
and  that  over  many  of  the  track  curves  defendants'  switch  engines 
could  not  run  without  derailment  or  risk  thereof.  There  are  68 
curves  in  the  plant  tracks,  ranging  from  5  to  41°.  Any  curve  greater 
than  12°  is  said  to  be  dangerous,  though  it  appears  that  the  20° 
curve  encountered  in  reaching  complainant's  plant  over  the  lead 
tracks  has  never  so  proved.  Defendants  claim  that  it  would  be  im- 
possible for  the  individual  trunk  lines  to  perform  these  switching 
and  spotting  services  without  greatly  impeding  the  work  of  the  plant. 
It  is  therefore  argued  that  they  are  for  complainant's  own  convenience 
and  necessary  to  the  economical  conduct  of  its  business;  that  they 
are  entirely  apart  from  the  line-haul  transportation ;  and  that  com- 
plainant is  entitled  to  no  compensation  for  their  performance.  It 
does  not  appear  that  complainant  has  ever  requested  defendants 
to  perform  these  services  with  their  own  power. 

In  the  Birmingham  switching  district  there  are  many  industries, 
similar  to  complainant's,  which  switch  interchange  cars  with  their 
own  power  over  plant  tracks  for  loading  and  unloading  and  receive 
no  allowances  therefor  from  their  trunk  line  connections.  There 
are  also  numerous  industries  within  that  district  where  defendants 
perform  at  their  convenience  ordinary  switching  and  spotting  serv- 
ices. The  industries  alleged  to  be  preferred,  defendants  say,  fall 
within  the  latter  class,  and  are  typical  of  thousands  of  such  situ- 
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ations  throughout  the  country.  Ordinary  straight  switch  move- 
ments only  are  necessary  at  these  plants  except  at  the  Stockham  com- 
pany's plant,  where,  due  to  what  is  said  to  be  a  temporary  war-time 
arrangement,  a  switchback  is  required.  It  appears  that  in  moving 
cars  to  and  from  the  interchange  track  at  complainant's  plant  de- 
fendants perform  a  switching  service  similar  to  that  which  is  ren- 
dered at  the  plants  alleged  to  be  preferred. 

In  support  of  their  contentions  defendants  refer  to  GeTieral  Elec- 
tric Co.  V.  N.  T.  C.  <&  H.  R.  R.  R.  Co.,  14  I.  C.  C,  237,  and  Solvay 
Process  Co.  v.  Z>.,  L.  <&  W.  R.  R.  Co.,  Id.,  246.  In  the  former  case  we 
held  that : 

♦  ♦  ♦  carriers  are  under  no  duty  to  extend  their  transportation  obliga- 
tions with  the  extension  of  great  industrial  plants  like  that  of  the  complainant. 
They  can  not  be  called  upon  as  part  of  their  contract  of  transportation  to 
make  deliveries  through  a  network  of  interior  switching  tracks  constructed 
as  plant  facilities  to  meet  the  necessities  of  the  industry.  Their  obligation 
as  common  carriers  involves  only  a  delivery  and  acceptance  of  carload  ship- 
ments at  some  reasonably  convenient  point  of  interchange.  In  our  judgment 
the  complainant  does  nothing  within  its  plant  which  it  can  lawfully  call  upon 
the  defendants  to  do  for  it  and  therefore  nothing  for  which  it  may  lawfully 
demand  compensation. 

The  record  shows  that  the  switching,  spotting,  and  weighing 
operations  in  question  are  performed  by  complainant  for  its  own 
convenience  and  benefit  and  are  not  a  part  of  the  transportation 
service  which  defendants  could  or  should  be  required  to  render,  and 
therefore  nothing  for  which  compensation  or  allowances  should  be 
paid.  Moreover,  the  services  accorded  by  defendants  to  the  alleged 
preferred  industries  are  unlike  those  performed  by  complainant 
within  its  plant  since  nothing  more  than  an  ordinary  switching 
movement  is  involved.  In  all  material  respects  these  movements  re- 
semble those  to  and  from  the  interchange  tracks  within  com- 
plainant's plant. 

Eastman,  Commissioner: 

In  his  proposed  report,  which  was  served  upon  the  parties,  the 
examiner  stated  the  facts  substantially  in  accordance  with  the  fore- 
going, and  recommended  that  we  should  find  that  the  allegations 
of  the  complaint  have  not  been  sustained.  To  this  report  the  com- 
plainant filed  exceptions,  principally  to  the  proposed  conclusions.  It 
also  asked  that  the  hearings  be  reopened,  claiming  that  the  examiner 
had  disregarded  evidence  as  to  its  North  Birmingham  and  Anniston 
plants,  where  switching  and  spotting  services  involving  switchback 
movements  are  performed  by  the  defendants  without  charge  in  ad- 
dition to  the  line-haul  rates,  upon  the  ground  that  these  two  plants 
were  not  named  in  the  pleadings.    This  request  was  denied.    So  far 
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as  the  industries  are  concerned  which  were  named  in  the  complaint, 
as  amended,  the  examiner's  proposed  conclusions  are  supported  by  the 
facts  as  well  as  by  the  authorities  cited.  With  respect  to  the  North 
Birmingham  and  Anniston  plants,  which  were  not  named  in  the 
amended  complaint,  while  the  record  does  not  clearly  show  the 
character  of  the  services  there  performed  by  defendants,  complainant 
can  hardly  be  heard  to  say  that  it  suffers  undue  prejudice  because 
two  of  its  own  plants  are  more  favorably  treated  than  another.  De- 
fendants are  performing  at  complainant's  Bessemer  plant  all  the 
service  that  they  can  reasonably  be  required  to  perform,  whatever 
may  be  the  situation  at  its  North  Birmingham  and  Anniston  plants. 
We  therefore  find,  as  the  examiner  proposed,  that  complainant  has 
not  been  and  is  not  now  subjected  to  unlawful  inequality  of  treat- 
ment or  to  unreasonable  or  unduly  prejudicial  rates  of  transporta- 
tion by  reason  of  defendants'  refusal  to  make  allowances  to  it  for 
the  cost  of  the  switching  and  spotting  service  performed  by  com- 
plainant. 
An  order  dismissing  the  complaint  will  be  entered. 
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No.  10917. 
CUKRIE  &  CAMPBELL 

V. 

DIRECTOR  GENERAL,  WESTERN  MARYLAND  RADJIOAD 

COMPANY,  ET  AL. 


Submitted  February  S,  1020.    Decided  May  S,  lOtO. 


Demurrage  and  towage  charges  collected  on  a  carload  of  lumber  In  New  Tort 
harbor  found  to  haVe  been  legally  applicable  and  not  unreasonable  or  other- 
wise unlawful.    Complaint  dismissed. 

William  S.  Phippen  for  complainants. 
Henry  Wolf  Bikle  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3: 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainants  are  Ben  C.  Currie  and  James  H.  Campbell,  copart- 
ners engaged  in  the  wholesale  lumber  business  at  Philadelphia,  Pa., 
under  the  firm  name  of  Currie  &  Campbell.  By  complaint  seasonably 
filed  they  allege  that  demurrage  and  towage  charges  exacted  in  New 
York  harbor  by  the  Pennsylvania  Railroad  on  a  carload  of  chestnut 
lumber  shipped  from  Tigheview  (Weavier),  W.  Va.,  to  Brooklyn, 
N.  Y.,  were  unjust,  unreasonable,  and  unjustly  discriminatory.  Rep- 
aration only  is  asked. 

The  shipment  moved  to  Cumberland,  Md.,  via  the  Western  Mary- 
land Railroad  on  October  2,  1916,  under  a  bill  of  lading  which  con- 
signed it  to  "Currie  &  Campbell,  Bushwick,  Sta.,  Eastern  Dist.  Term., 
Brooklyn,  N.  Y.,  C.  R.  R.  of  N.  J.  delivery,"  and  which  showed  the 
mail  address  of  the  consignee  as  "(Phila.,  Pa.)."  It  was  held  at 
Cumberland  because  of  an  embargo  of  the  terminal  carrier.  Before 
the  car  left  point  of  origin  and  also  while  it  was  in  transit  com- 
plainants attempted  to  secure  from  the  Central  Railroad  of  New 
Jersey  a  permit  for  its  delivery  to  Ferguson  &  Clarke,  Brooklyn, 
eastern  district  terminal,  but  because  of  the  embargo  that  carrier 
advised  complainants  that  the  car  could  not  be  accepted  for  that 
delivery.  Complainants  then  made  efforts  to  secure  a  permit  from 
the  Pennsylvania  Railroad.    On  October  18,  after  a  permit  had  been 

57 1.  C.  C. 


CURRIB  &  CAMPBELL  V.  DIRECTOR  GENERAL.  451 

issued  by  the  Pennsylvania  to  forward  the  car  to  Ferguson  &  Clarke, 
Wallabout  dock,  Brooklyn,  complainants  instructed  the  Western 
Maryland  at  Cumberland  to  bill  the  car  to  Wallabout  dock,  but  did 
not  ask  that  the  name  of  the  consignee  be  changed.  On  the  same 
date  they  sent  a  telegram  to  the  shippers  at  point  of  origin  advising 
them  of  the  action  taken,  but  neither  the  letter  nor  the  telegram 
contained  any  reference  to  the  fact  that  the  car  as  reconsigned  was 
for  Ferguson  &  Clarke. 

The  car  moved  to  Jersey  City  via  the  Pennsylvania,  where  it  ar- 
rived October  30.  For  reasons  not  disclosed,  it  remained  at  Jersey 
City  until  December  5,  at  which  time  it  was  transferred  to  a  lighter 
and  reached  Wallabout  dock  on  December  13.  As  the  car  was  con- 
signed to  Currie  &  Campbell,  located  in  Philadelphia,  the  captain  of 
the  lighter  was  unable  to  find  the  consignee  aiid  so  notified  the  agent 
of  the  Pennsylvania,  who,  on  December  13,  telegraphed  complainants 
at  Philadelphia  advising  them  that  the  lumber  was  on  hand  at 
Wallabout  dock  and  that  demurrage  would  begin  to  accrue  on  De- 
cember 15.  Complainants  deny  having  received  this  telegram.  A 
second  telegram  was  sent  on  December  18,  to  which  complainants 
replied  the  same  day,  requesting  that  the  car  be  delivered  to  Fer- 
guson &  Clarke.  This  request  was  received  by  the  agent  on  the 
morning  of  December  19,  but  as  demurrage  had  accrued  and  as 
Ferguson  &  Clarke  had  been  instructed  by  complainants  not  to  pay 
demurrage,  delivery  of  the  car  was  not  accomplished  at  that  time, 
whereupon  it  was  lightered  back  to  Jersey  City.  After  an  exchange 
of  correspondence  and  telephone  conversations  between  the  railroad 
agent  and  complainants,  the  car  was  again  lightered  to  Wallabout 
dock,  on  December  26,  and  was  released  to  Ferguson  &  Clarke  on 
December  29.  Demurrage  in  the  sum  of  $210,  and  an  extra  towage 
charge  of  $9,  had  accrued  on  the  shipment  on  and  after  December  16. 
The  measure  of  the  charges  is  not  assailed.  While  it  is  alleged  that 
the  charges  collected  were  unreasonable  and  unjustly  discriminatory, 
the  only  evidence  offered  was  directed  to  the  legality  of  their  assess- 
ment. 

Complainants  contend  that  defendant  Pennsylvania  should  have 
notified  them  of  the  arrival  of  the  car  at  Jersey  City  before  it  was 
transferred  to  the  lighter;  that  as  the  permit  issued  by  that  carrier 
showed  that  the  car  was  for  Ferguson  &  Clarke  it  was  the  carrier's 
duty  to  have  changed  the  billing  accordingly,  and  that  its  failure 
to  do  so  is  the  proximate  cause  of  the  demurrage  and  towage  charges. 
The  applicable  tariff  provided  that  all  carload  shipments  for  delivery 
in  New  York  or  Brooklyn  locally  which  are  not  consigned  to  a  specific 
station  will  be  held  until  written  orders  for  disposition  are  received 
from  the  consignee  or  the  party  notified  of  arrival.    The  tariff  makes 
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no  provision  for  notice  of  arrival  when  shipments  are  consigned  to 
a  specific  station,  but  it  is  the  practice  for  either  the  captain  of 
the  lighter  or  a  ^^  runner  ^  to  attempt  to  notify  the  consignee  in  such 
circumstances. 

It  is  apparent  from  the  record  that  the  failure  of  complainants 
to  request  defendants  to  change  the  name  of  the  consignee  at  the 
time  instructions  were  given  to  the  Western  Maryland  to  bill  the  car 
to  Wallabout  dock,  together  with  the  refusal  of  Ferguson  &  Clarke 
to  release  the  car  prior  to  December  29,  were  the  primary  and 
proximate  causes  of  the  demurrage  and  towage  charges. 

We  find  that  the  charges  assailed  were  legally  applicable  and  that 
such  charges  were  and  are  not  unreasonable  or  oUierwise  unlawful 

The  complaint  will  be  dismissed. 
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No.  10928. 
DR.  KILMER  &  COMPANY,  INCORPORATED, 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  DELAWARE,  LACKA 
WANNA  &  WESTERN  RAILROAD  COMPANY,  ET  AL. 


Submitted  February  11,  1920,    Decided  May  S,  1920. 


Rates  on  medicines,  in  carloads,  from  Bingtiamton,  N.  Y.,  to  Chattanooga  and 
Memphis,  Tenn.,  found  to  iiave  been  unreasonable  to  the  extent  that  they 
exceeded  the  aggregate  of  the  intermediate  rates  subject  to  the  interstate 
commerce  act  contemporaneously  in  effect  over  the  routes  of  movement  to 
and  from  Cincinnati,  Ohio,  and  Cairo,  111.,  respectively.  Ilepu  ration 
awarded  and  measure  of  reasonable  maximum  rates  prescribed. 

Henry  G.  Olmsted  for  complainant. 
No  appearance  for  defendants. 

Report  of  the  Cohmissiok. 

Division  8,  Commissioners  MgChord,  Haij.,  and  Eastman. 

By  Division  8: 

This  case  was  made  the  subject  of  a  proposed  report  by  the  exam- 
iner who  heard  the  evidence.    No  exceptions  thereto  were  filed. 

Complainant  is  a  corporation  engaged  in  the  manufacture  and 
sale  of  drugs,  medicines,  and  chemicals  at  Binghamton,  N.  Y.  By 
complaint  filed  September  29,  1919,  it  alleges  that  the  rates  charged 
by  defendants  for  the  transportation  of  six  carloads  of  medicines 
from  Binghamton  to  Chattanooga  and  Memphis,  Tenn.,  during  the 
period  between  March  22  and  June  18,  1918,  both  inclusive,  were 
unreasonable  and  unjust  to  the  extent  that  they  exceeded  the  aggre- 
gates of  the  intermediate  rates  contemporaneously  in  effect  over  the 
routes  of  movement.  The  prayer  is  for  reparation,  including  a 
refund  of  alleged  excess  war  taxes  paid,  and  the  establishment  of 
reasonable  charges  for  the  future.  Rates  are  stated  in  amounts  per 
100  pounds. 

Five  of  the  shipments,  aggregating  180,461  pounds,  moved  over 
the  defendants'  lines  from  Binghamton  to  Chattanooga  via  Cin- 
cinnati, Ohio.  Charges  were  collected  in  the  sum  of  $2,309.90  at  the 
applicable  joint  first-class  any-quantity  rate  of  $1.28.  The  remaining 
shipment,  weighing  25,448  pounds,  moved  over  defendants^  lines  from 
Bingliamton  to  Memphis  via  Cairo,  111.,  and  charges  thereon  were 
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collected  in  the  sum  of  $277.38  at  the  applicable  joint  first-class  any- 
quantity  rate  of  $1.09.  The  intermediate  rates  contemporaneously  in 
effect  via  the  routes  of  movement  were  40  cents  from  Binghamton  to 
Cincinnati  and  76  cents  from  Cincinnati  to  Chattanooga;  and  53.5 
cents  from  Binghamton  to  Cairo,  and  38  cents  from  Cairo  to  Mem- 
phis. The  last-named  factor  is  subject  to  a  minimum  weight  of 
30,000  pounds.  A  minimum  of  24,000  pounds  subject  to  rule  27  of 
the  oflBcial  classification,  is  applicable  upon  the  other  factors.  These 
violations  of  the  intermediate  clause  of  the  fourth  section  were  not 
protected  by  application  or  otherwise,  and  were  and  are  unlawful. 
They  should  be  promptly  removed. 

We  have  repeatedly  held  that  a  through  rate  which  exceeds  the 
aggregate  of  the  intermediate  rates  subject  to  the  interstate  com- 
merce act  is  prima  facie  unreasonable.  The  defendants  were  not 
represented  at  the  hearing,  but  by  letter  of  record  agreed  to  remove 
the  fourth  section  violation  and  expressed  willingness  to  pay  the 
reparation  claimed. 

We  find  that  the  rates  assailed  were,  are,  and  for  the  future  will 
be  unreasonable  to  the  extent  that  from  Binghamton  to  Chattanooga 
and  Memphis  they  exceeded,  exceed  or  may  exceed  the  aggregate  of 
intermediate  rates  subject  to  the  interstate  conmierce  act  contem- 
poraneously in  effect  to  and  from  Cincinnati  and  Cairo,  respectively. 
We  further  find  that  the  complainant  made  the  shipments  as  de- 
scribed and  paid  and  bore  the  charges  thereon  at  the  rates  herein 
found  to  have  been  unreasonable;  that  it  has  been  damaged  to  the 
extent  of  the  difference  betjireen  the  charges  paid  and  those  which 
would  have  accrued  on  the  basis  herein  found  reasonable;  and  that 
it  is  entitled  to  reparation,  with  interest.  The  exact  amount  of  repa- 
ration due  can  not  be  determined  on  this  record  and  complainant 
should  comply  with  rule  V  of  the  Rules  of  Practice.  We  are  without 
power  to  order  refund  of  war  taxes. 

An  appropriate  order  for  the  future  will  be  entered. 
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No.  10122. 
STANDARD  TIME  ZONE  INVESTIGATION. 


Submitted  February  /7.  1920,    Decided  May  IH,  1920. 


1.  Petition  to  modify  orders  defining  limits  of  standard  Central  and  Klountaiij 

time  zones,  51  I.  0.  C,  273  and  555,  so  as  to  include  ttie  pantiandles  of 
Texas  and  Oltlahoma  witliin  standard  Central  time  zone,  denied. 

2.  Order  defining  limits  of  standard  Eastern  time  zone,  53  I.  C.  C,  208,  modified 

so  as  to  include  Mount  Vernon,  Ohio,  witliin  tlie  standard  Eastern  time 
zone. 

Frank  R,  Jamison  and  Ilamlin  Palmer  for  Panhandle-Plains 
Chamber  of  Commerce ;  and  William  B,  Estes  for  Board  of  City  De- 
velopment of  Amarillo,  Tex. 

F.  V.  Studer  for  Chamber  of  Commerce,  Canadian,  Tex.,  A.  J. 
Shaller  for  City  Council,  Canadian,  Tex.;  A,  D.  Spencer  for  Crosby- 
ton  and  Ralls,  Tex.,  and  Young  Men's  Business  League  of  Crosby 
County,  Tex.,  Newton  P,  WHHh  for  Swisher  County,  Tex.;  J.  E. 
Swepston  for  Young  Men's  Business  League  of  Swisher  County, 
Tex.;  C.  H,  Martin  for  Northwestern  Oklahoma  Banking  Associa- 
tion; B.  E.  UiU  and  //.  R.  Kent  for  Moreland,  Okla.;  E,  T,  Adair 
for  Dalhart, Tex.,  Chamber  of  Comm^vc^'^RexNordyhe  forTexhoma, 
Tex.,  Chamber  of  Commerce;  F,  A,  Sewell^  F.  A,  Blake^  C.  J,  StU- 
well^  and  £*.  B,  Clark  for  Texas  County,  Okla.;  J.  L.  Pope  and  «/.  S. 
Blaisdell  for  Chamber  of  Commerce  of  Woodward,  Okla.;  and  L. 
Brant  for  retail  clerks  of  Amarillo,  Tex. ;  W.  FL  Fuqua  for  Amarillo 
banks. 

F,  Livermore  for  Fort  Worth  &  Denver  City  Railway  Company; 
A^.  e/.  O'^Brien  for  Kansas  City,  Mexico  &  Orient  Railroad  Company 
and  William  T.  Kemper,  receiver,  and  Kansas  City,  Mexico  &  Orient 
Railway  Company  of  Texas;  H.  L.  Reed^  C.  E.  Iluhhell^  and  H.  E, 
McMullen  for  Chicago,  Rock  Island  &  Pacific  Railway  Company  and 
Chicago  Rock  Island  &  Gulf  Railway  Company;  B,  S.  Tlollimon  for 
Southern  Pacific  lines;  E,  TL  Sears  for  Atchison,  Toi)eka  &  Santa 
Fe  Railway  Company;  and  A.  F.  Lumpkin  for  Medical  Association 
of  Potter  County,  Tex. 

Supplemental  Report  of  the  Commission, 
ArrciiisoN,  Commissioner: 

A  report  in  the  above-named  proceeding  on  which  was  based  an 
order  defining  the  limits  of  the  various  United  States  standard 
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time  zones  is  to  be  found  in  51  I.  C.  C,  273,  and  modifications 
thereof  are  reported  in  51  I.  C.  C,  499  and  555,  and  in  53  I.  C.  C, 
208.  The  order  issued  in  connection  with  the  original  report  and 
with  the  supplemental  report  in  51  I.  C.  C,  555,  defined  the  bound- 
ary line  between  the  standard  Central  time  zone  and  the  standard 
Mountain  time  zone  in  such  a  way  as  to  place  the  panhandle  of 
Texas,  except  the  southeast  corner  thereof,  in  the  Mountain  time 
zone.  Prior  to  the  effective  date  of  our  order  issued  in  connection 
with  the  original  report,  Central  time  was  observed  in  the  panhandle 
of  Texas  as  well  as  in  all  other  portions  of  that  state.  On  Decem- 
ber 1,  1919,  the  Panhandle-Plains  Chamber  of  Commerce,  Amarillo, 
Tex.,  filed  a  petition  which,  as  amended  at  the  hearing,  asked  that 
our  orders  heretofore  entered  herein  be  so  modified  as  to  place  the 
panhandle  of  Texas  and  panhandle  of  Oklalioma  in  the  standard 
Central  time  zone.  This  matter  now  comes  on  upon  the  rehearing 
granted,  and  all  parties  have  been  heard. 

The  act  to  save  daylight  and  to  provide  standard  time  for  the 
United  States,  approved  March  19,  1918,  provides  that  for  the  pur- 
pose of  establishing  the  standard  time  of  the  United  States,  the  ter- 
ritory of  continental  United  States  shall  be  divided  into  five  zones, 
and  that  the  standard  time  of  the  several  zones  ^'  shall  be  based ''  on 
the  mean  astronomical  time  of  certain  meridians  of  longitude  west 
from  Greenwich.  The  standard  times  of  the  second  or  Central  time 
zone  and  of  the  third  or  Mountain  time  zone  by  law  are  based  on 
the  mean  astronomical  time  of  the  meridians  of  90  and  105  degrees 
west,  respectively.  The  act  also  provides  that  the  limits  of  each 
zone  shall  be  defined  by  an  order  of  this  Commission,  having  re- 
gard for  the  convenience  of  commerce  and  the  existing  junction 
points  and  division  points  of  the  common  carriers  engaged  in  com- 
merce between  the  several  states  and  with  foreign  nations,  and  that 
such  order  may  be  modified  from  time  to  time. 

In  orders  already  entered,  fixing  the  dividing  line  between  the 
Central  and  Mountain  time  zones  on  the  line  between  Oklahoma  and 
Texas,  we  were  governed  by  these  provisions  of  law.  On  account  of 
the  location  of  the  division  points  and  junction  points  of  the  com- 
mon carriers  in  that  territory  it  was  impracticable  to  fix  the  boundary 
line  between  the  Central  and  Mountain  time  zones  on  the  median 
meridian,  97  degrees  and  80  minutes  west  of  Greenwich,  and  the 
dividing  line  was  therefore  fixed  as  closely  as  practicable  to  the 
median  meridian  so  as  to  provide  standards  of  time  approximating 
as  closely  as  may  be  the  mean  solar  time  of  the  zones.  The  dividing 
line  as  now  fixed,  in  the  territory  here  in  question,  is  on  the  100-de- 
gree  meridian  as  far  south  as  Childress  county,  Tex.;  thence  west 
to  about  the  101-degree  meridian,  thence  southerly  to  Arion  county, 
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Tex.,  and  thence  easterly  through  San  Angelo,  Tex.,  to  the  meridian 
of  100  degrees  west,  which  meridian  it  follows  to  the  bomidary  be- 
tween the  United  States  and  Mexico.  The  panhandle  comitry  of 
Texas  and  Oklahoma  is  between  100^  and  108^  west,  and  the  ex- 
tension of  the  limits  of  the  Central  time  zone  so  as  to  include  these 
territories  would  fix  the  western  boundary  thereof  along  the  Eastern 
boundary  of  New  Mexico,  or  along  the  103-degree  meridian.  If 
the  zone  boundary  were  so  fixed  it  would  be  necessary  to  authorize 
the  Chicago,  Rock  Island  &  Pacific  Railroad  to  operate  under  Cen- 
tral time  to  Tucumcari,  N.  Mex.,  which  is  about  108  degrees  and  45 
minutes  west  of  Greenwich,  or  within  about  5  minutes  in  time  from 
the  meridian  upon  which  is  based  the  standard  time  for  the  Moun- 
tain time  zone.  It  would  also  be  necessary  to  include  within  the 
Central  time  zone  the  western  triangle  of  Texas  to  and  including 
El  Paso,  in  order  that  the  Southern  Pacific  and  the  Texas  &  Pacific 
railways  could  change  time  there,  as  El  Paso  is  the  only  point  west 
of  Big  Springs  and  Del  Rio,  Tex.,  where  it  would  be  practicable  for 
these  carriers  to  change  time.  El  Paso  is  about  106  degrees  and  80 
minutes  west  of  Greenwich  or  6  minutes  in  time  west  of  the  standard 
meridian  upon  which  standard  Mountain  time  is  based.  Such  an 
adjustment  would  result  in  the  Central  time  zone,  instead  of  being 
60  minutes  wide  in  time,  being  82  minutes  in  time  wide  on  the  parallel 
of  latitude  86^  north  and  about  90  minutes  wide  just  below  the 
parallel  82^  north.  As  a  practical  matter,  the  change  would  neces- 
sarily reflect  itself  in  western  Kansas,  and  perhaps  in  western  Ne- 
braska. The  result  of  granting  the  relief  asked  for  by  the  present 
petition  is  clearly  shown  by  the  following  comparison :  If  standard 
Eastern  time  were  observed  as  far  west  of  its  governing  time  meri- 
dian as  is  El  Paso  from  the  governing  meridian  of  the  Central  zone. 
Eastern  time  would  be  observed  in  Natchez,  Miss. 

At  the  rehearing,  witnesses  for  various  business  and  commercial 
interests  testified  that  the  observation  of  a  different  standard  of  time 
at  Amarillo  from  that  observed  at  Fort  Worth  and  Dallas,  Tex., 
Kansas  City,  Mo.,  and  other  eastern  centers  with  which,  they  have 
business  dealings,  caused  inconvenience,  and  they  expressed  a  prefer- 
ence for  a  time  faster  than  mean  solar  time.  The  opposition  to  the 
proposed  change  was  based  on  the  fact  that  it  would  result  in  pro- 
viding a  standard  of  time  for  this  territory  that  would  be  from  40  to 
52  minutes  ahead  of  mean  solar  time,  whereas  standard  Mountain 
time  in  that  territory  is  but  from  20  to  8  minutes  behind  such  time. 
Central  time  at  El  Paso  would  be  1  hour  and  6  minutes  ahead  of 
mean  solar  time. 

As  will  be  seen  by  our  original  report  herein,  61 1.  C.  C,  277,  por- 
tions of  the  states  of  Nebraska  and  Colorado  practically  due  north 
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of  that  here  in  question  were  originally  in  the  Central  time  zone,  but, 
for  cause  shown,  and  with  the  consent  of  the  interested  parties,  were 
transferred  to  the  Mountain  zone. 

We  do  not  conceive  it  to  be  within  our  discretion  to  adjust  the  zone 
boundaries  with  the  avowed  purpose  of  providing  a  community  with 
a  fast  or  slow  time,  particularly  as  the  intent  of  Congress  has  been 
unmistakably  evidenced  by  the  repeal  of  the  daylight  savings  or 
advanced-time  section  of  the  act.  To  change  the  limits  of  a  time  zone 
to  effectuate  such  purpose  would  result  in  seriously  distorting  the  sev- 
eral zone  boundaries,  which  should  coincide  as  nearly  as  is  reasonably 
practicable  with  the  respective  median  meridians,  having  regard  for 
the  convenience  of  commerce  and  the  existing  junction  and  divison 
points  of  interstate  common  carriers.  The  desire  of  banking  and  mer- 
cantile business  to  have  their  standard  of  time  the  same  as  that  of  their 
principal  correspondents  is  natural ;  but,  if  carried  out  without  regard 
to  the  time  meridians,  in  the  manner  here  proposed,  would  result  in 
the  whole  country  being  placed  in  one  time  zone. 

It  appears  that  much  inconvenience  is  suffered  by  people  living 
in  Oklahoma  between  Waynoka  on  the  Atchison,  Topeka  &  Santa  Fe 
Eailway  and  Sayre  on  the  Chicago,  Rock  Island  &  Pacific  Rail- 
road and  the  zone  boundary  on  the  Oklahoma-Texas  state  line. 
In  granting  to  these  carriers  the  right  to  operate  between  those  di- 
vision points  and  the  state  boundary  under  Mountain  time  it  was 
the  understanding  and  expectation  of  the  Commission  that  they 
would  in  their  published  advertisements,  their  time  cards,  bulletin 
boards  in  stations,  and  in  other  like  ways  show  the  arrival  and  de- 
parture of  their  trains  with  reference  to  the  standard  of  time  pre- 
scribed for  use  in  the  various  communities.  The  observation  by 
these  carriers  of  the  above  requirement  will  remove  much  discom- 
fort and  inconvenience  to  the  people  of  that  section. 

Upon  consideration  of  the  whole  record  in  this  case,  including  the 
facts  developed  in  our  previous  investigations  as  well  those 
brought  out  upon  this  rehearing,  and  upon  consideration  of  the 
obvious  purpose  and  intent  of  Congress  as  shown  in  the  acts  relating 
to  standard  time,  we  are  of  opinion  that  the  petition  should  be 
denied. 

In  the  supplemental  report  in  this  proceeding,  53  I.  C.  C,  208,  we 
defined  the  boundary  line  between  the  Eastern  and  Central  time 
zones  in  such  a  way  as  to  pass  through  Mount  Vernon,  Ohio,  and 
prescribed  Central  standard  time  for  that  municipality.  The  City 
Council  of  Mount  Vernon  has  shown  by  resolution  that  it  is  for  the 
best  interests  of  that  city  that  it  be  included  in  the  standard  Eastern 
time  zone.  Mount  Vernon  is  served  by  the  Baltimore  &  Ohio  Rail- 
road and  the  Pennsylvania  lines,  both  of  which  operate  under  stand- 
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ard  Eastern  time.    The  change  requested  will  not  conflict  with  other 
provisions  of  the  orders  heretofore  entered,  and  we  are  of  the  opinion 
that  the  change  should  be  made  for  the  greater  convenience  of  com- 
merce. 
An  appropriate  order  will  be  entered. 
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No.  10924. 
W.  S.  DICKEY  CLAY  MANUFACTURING  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  ST.  LOXnS-SAN 
FRANCISCO  RAILWAY  COMPANY,  ET  AL. 


Bubmitted  February  11,  1920.    Decided  May  S,  1920. 


Charges  on  mixed  carloads  of  sewer  segment  blocks  and  hollow  building  tile 
from  Deepwater,  Mo.,  to  points  in  Oklahoma  and  other  states  found  un- 
reasonable. Reparation  awarded  on  two  mixed  carloads  from  Deepwater 
to  Chickasha,  Okla.,  and  defendants  required  to  provide  for  the  transpor- 
tation of  mixed  carloads  of  these  commodities  at  the  higher  rate  and 
minimum  weight  applicable  to  either  commodity. 

W.  D.  Wells  for  complainant. 
Fred  C.  Dumheck  for  defendants. 

Report  op  the  Commission. 

Division  3,  Commissioners  McChord.  Hall,  and  Eastman. 

Br  Division  3: 

No  exceptions  were  filed  to  the  proposed  report. 

The  complainant,  W.  S.  Dickey,  who  manufactures  clay  products 
at  Deepwater,  Mo.,  under  the  name  of  W.  S.  Dickey  Clay  Manufac- 
turing Company,  by  complaint  seasonably  filed  alleges  that  the 
freight  charges  applicable  under  defendant  St.  Louis-San  Francisco 
Railway  Company's  tariff  I.  C.  C.  No.  7200,  to  the  movement  in 
mixed  carloads  of  sewer  segment  block  and  hollow  building  tile 
from  Deepwater  to  Chickasha,  Okla.,  and  other  points  on  defendant 
carriers'  lines  as  provided  in  said  tariff,  were  and  are  unjust,  unrea- 
sonable, unjustly  discriminatory,  and  unduly  prejudicial  to  the  ex- 
tent that  they  exceeded  charges  which  would  have  accrued  upon  the 
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basis  applicable  to  the  article  having  the  higher  minimum.  The 
rate  is  not  assailed.  Separation  is  asked  on  two  mixed  carload  ship- 
ments that  moved  May  4  and  8, 1918,  from  Deep  water  to  Chickasha, 
and  the  establishment  of  reasonable  charges  for  the  future. 

The  two  shipments  weighed  55,700  and  58,400  pounds,  respectively. 
They  moved  over  the  defendant  carriers'  lines  and  freight  charges 
of  $234  were  collected  at  a  rate  of  13  cents  per  100  pounds,  applicable 
on  each  commodity,  based  on  an  aggregate  weight  of  180,000  pounds. 
Defendants'  tariff  did  not  and  does  not  provide  rates  for  "mixed'' 
carloads  of  these  commodities  from  Deepwater  to  Chickasha  or  other 
destinations  named  therein.  The  aggregate  weight  upon  which  the 
charges  were  collected  was  arrived  at  by  applying  the  established 
minimum  carload  weight  provided  for  each  commodity — 50,000 
pounds  on  sewer  segment  blocks  and  40,000  pounds  on  hollow  build- 
ing tile,  or  90,000  pounds  per  car. 

Sewer  segment  blocks  and  hollow  building  tile  are  both  clay 
products  and  are  of  the  same  character  of  construction.  The  two 
articles  are  used  together  in  the  construction  of  culverts,  and  for  this 
reason  complainant  finds  it  desirable  to  ship  them  in  mixed  carloads. 
The  only  reason  offered  by  defendants  for  not  permitting  the  mix- 
ture of  these  commodities  upon  the  basis  sought  is  that  the  rates 
from  Deepwater  are  too  low.  This  is  no  justification  for  the  denial 
of  a  mixing  provision. 

In  the  Consolidated  Classification  Case^  54  I.  C.  C,  1,  we  recom- 
mended the  establishment  of  a  rule  providing  that  charges  on  mixed 
carload  shipments  shall  be  based  on  the  carload  rate  applying  on  the 
highest-rated  article  and  subject  to  the  highest  minimum  weight 
attaching  to  any  article  in  the  load. 

We  do  not  find  that  the  charges  assailed  were  or  are  unjustly  dis- 
criminatory or  unduly  prejudicial,  but  we  do  find  that  the  charges 
applicable  under  St.  Louis-San  Francisco  Railway  Company's  tariff 
I.  C.  C.  No.  7200,  to  the  transportation  of  hollow  building  tile  and 
sewer  segment  blocks,  in  mixed  carloads,  from  Deepwater,  Mo,,  to 
Chickasha,  Okla.,  and  other  points  named  in  said  tariff  on  the  lines 
of  defendant  carriers,  were,  are,  and  for  the  future  will  be  unreason- 
able to  the  extent  that  they  exceeded,  exceed,  or  may  exceed  charges 
assessable  on  the  basis  of  the  higher  carload  rate  and  the  higher 
minimum  carload  weight  on  either  commodity.  We  further  find  that 
complainant  made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon;  that  he  has  been  damaged  to  the  extent  of  the 
difference  between  the  charges  paid  and  those  which  would  have  ac- 
crued upon  the  basis  herein  found  reasonable ;  and  that  he  is  entitled 
to  reparation  in  the  sum  of  $92.17,  with  interest 

An  appropriate  order  will  be  entered. 
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No.     10580. 

E.  T.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR  GENERAL,  EAST  BROAD  TOP  RAILROAD  & 

COAL  COMPANY,  ET  AL. 


Submitted  August  26,  1919,    Decided  May  S,  1920, 


"L  Change  of  destination  in  transit  of  certain  cars  of  bituminous  coal  on  orders 
of  United  States  Fuel  Administration  found  to  haye  constituted  a  diyer- 
sion. 

2.  Defendants'  diversion  rule  in  so  f^r  as  excluding  bituminous  coal  in  hopper 
or  self-clearing  cars  of  defined  ownership  found  to  have  been  unreason- 
able at  the  time  of  movement  of  complainant's  shipments. 

8.  Reparation  awarded. 

H.  S.  Farrow  for  complainant. 

Henry  Wolf  Bikle  for  Director  General  of  Railroads,  Pennsylva- 
nia Railroad  Company,  and  West  Jersey  &  Seashore  Railroad  Com- 
pany. 

Report  of  ths  Commission. 

Division  3,  Commissioners  McChoro,  Hall,  and  Eastman. 

By  Division  8: 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  ex- 
plosives. By  complaint  filed  April  1,  1919,  it  alleges  that  the  rate 
of  $3.30  per  long  ton  charged  on  certain  shipments  of  bituminous 
coal,  in  carloads,  from  mines  in  the  state  of  Pennsylvania,  diverted 
at  Enola.  Pa.,  to  Carney's  Point,  N.  J.,  in  November  and  December, 
1917,  were  unreasonable,  unjustly  discriminatory,  and  in  violation  of 
the  fourth  section  of  the  act  to  regulate  commerce.  Reparation  only 
is  asked,  including  an  amount  equal  to  the  war-revenue  tax  on  the 
alleged  unreasonable  portion  of  the  freight  charges.  The  defeiuse 
was  assumed  by  the  Pennsylvania  Railroad,  the  line  principally 
interested,  and  hereinafter  referred  to  as  defendant.  Rates  will  be 
stated  in  amounts  per  long  ton. 

During  the  war  complainant  consumed  large  quantities  of  bitumi- 
nous coal  in  the  manufacture  of  powder  at  its  Carney's  Point  plant, 
operated  continuously  day  and  night.  Its  product  was  sold  to  the 
government  at  a  fixed  price  per  pound.  Although  it  had  contracts 
with  mines  for  its  supply  of  coalj  the  contracts  were  based  upon  its 
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operations  before  the  war,  with  a  two-shift  workiiig  day.  When 
continuous  operation  became  necessary  in  order  to  supply  the  govern- 
ment with  powder  it  was  obliged  to  arrange  for  more  coaL  The  mine 
operators  under  contract  with  complainant  were  unable  to  increase 
their  shipments  because  of  various  conditions  resulting  from  the 
war,  and  complainant  appealed  to  the  United  States  Fuel  Adminis- 
tration for  a  supply  of  coal  sufficient  to  keep  its  plant  in  operation. 
The  Fuel  Administration,  acting  through  the  Conmiission  on  Car 
Service  of  the  American  Railway  Association,  thereupon  directed  the 
defendant  to  deliver  at  complainant's  plant  at  Carney's  Point  5,000 
tons  of  bituminous  coal  destined  to  tidewater.  Defendant  accord- 
ingly transported  to  Carney's  Point  certain  cars  originally  consigned 
to  tidewater  from  mines  in  Pennsvlvania  on  the  lines  of  defendant 
carriers,  the  change  in  billing  being  effected  at  Enola,  a  classification 
yard  of  the  defendant.  C<Hnplainant  paid  charges  thereon  at  rates 
of  $3.30  and  $3.40,  the  sum  of  the  intermediate  rates  to  and  from 
Enola.  The  factor  of  $1.85  assessed  from  Enola  to  Carney's  Point 
is  alleged  to  violate  the  long-and-short-haul  clause  of  the  fourth 
section  in  that  it  exceeded  the  rate  of  $1.80  applied  from  more  dis- 
tant points.  The  latter  rate  was  published  under  authority  of  rule 
77  of  our  Tariff  Circular  18-A,  and  was  thus  in  substantial  com- 
pliance with  the  requirements  of  the  fourth  section.  Kosse^  Shoe  dk 
Schleyer  Co,  v.  C,  C,  C.  rf-  St.  L.  Ry.  Co.,  41 1.  C.  C,  602. 

Complainant  seeks  reparation  to  the  basis  of  joint  through  rates 
of  $1.80  and  $1.90  applicable  from  the  mines  to  Carney's  Point,  in 
connection  with  which  a  rule  provided,  in  substance,  for  the  free 
diversion  of  coal  where  no  out-of -line  haul  was  necessitated  and  the 
diversion  was  accomplished  before  the  car  reached  original  destina- 
tion. 

Defendant  contends  that  under  these  circumstances  the  cars  moved 
from  Enola  as  new  shipments  by  the  Fuel  Administration,  entirely 
independent  of  the  movement  to  Enola,  and  that^  even  if  regarded  as 
diverted,  the  cars  were  hopper  cars  and  defendant's  tariff  then  in 
effect  provided  that  its  diversion  and  reconsignment  rules — 

win  not  apply  on  shipments  of  bitaminoas  coal  which  are  loaded  in  hopper  or 
self-clearing  cars  of  the  following  ownership — 

followed  by  a  list  of  carriers  which  included  the  owners  of  these  cars. 

In  Doran  <f-  Co.  v.  .V.,  C.  <t  St.  L.  Ry.,  33  I.  C.  C,  523,  527,  in  ex- 
plaining the  nature  of  the  services  of  diversion  and  reconsignment, 

we  said : 

Reconsignment,  although  often  referred  to  as  a  privilege.  Is  primarily  a 
service  in  connection  with  the  transportation  of  property.  An  accurate  con- 
ception of  what  is  meant  by  the  tenn  is  afforded  by  (\Af^rence  RaUng  Na  72 
(c)t  which  states  that  **  without  spetdfic  quaiificaUooa  the  term  reconsignment 
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inclndes  changes  In  destination,  routing,  or  consignee."  Diversion  is  the  same 
as  reconsigning  except  that  the  destination  Is  changed  prior  to  tlie  arrival  of 
the  shipment  at  the  original  billed  destination.  The  service  diiters  in  no 
material  respect  whether  a  specific  through  rate  or  a  combination  rote  is 
applied.  The  total  charges  payable  by  the  shipper  may  or  may  not  l>e  affected 
by  the  reconsignment.  Whether  the  charges  are  increased  is  determined  by 
the  manner  in  which  the  rates  are  adjusted  and  whether  the  carrier  provides 
in  its  tariffs  for  a  diversion  or  reconsignment  charge  in  addition  to  the  rate. 

It  is  a  common  incident  of  diversion  or  reconsignment  that  in- 
structions for  the  change  in  destination,  routing,  or  consignee  are 
given  by  some  one  other  than  the  original  shipper,  especially  where 
the  property  is  moving  under  order  bills  of  lading.  Upon  the  facts 
of  record  we  find  that  the  cars  were  diverted. 

We  have  repeatedly  said  that  where  the  contents  of  the  car  remain 
unchanged,  where  the  change  of  destination  or  route  does  not  necessi- 
tate an  out-of-line  haul,  and  request  is  made  in  reasonable  time,  re- 
consignment and  diversion  on  the  basis  of  the  through  rate  from 
point  of  origin  to  new  destination,  with  a  fair  charge  for  the  extra 
services  performed,  are  reasonable  practices;  that  denial  thereof  is 
unreasonable  and  unlawful,  and  that  we  have  power  to  require  their 
establishment.  Central  Commercial  Co,  v.  Z.  <&  N.  R,  R.  Co,^  27 
I.  C.  C,  114;  Doran  <&  Co.  v.  A^.,  C.  <&  St  L.  Ry,^  supra.  Carriers 
throughout  the  country,  including  defendant,  at  the  present  time 
divert  cars  in  transit  at  a  charge  of  $2  per  car,  the  existing  rules 
being  the  outgrowth  of  our  criticism  of  the  carriers'  proposed  rules  in 
the  Reconsignment  Case^  47  I.  C.  C,  590. 

In  justification  of  the  exclusion  of  bituminous  coal  in  hopper  or 
self -clearing  cars  of  defined  ownership,  from  the  reconsignment  and 
diversion  provisions  of  defendant's  tariff,  its  witness  testified  that 
early  in  the  summer  of  1917  it  became  evident  that  the  western  states 
could  not  be  adequately  supplied  with  coal  for  the  following  winter 
unless  special  provision  was  made  to  maintain  the  car  supply  for  mines 
furnishing  that  coal;  that  most  of  this  coal  moves  by  lake;  that  hop- 
per-bottom or  self-clearing  cars  are  especially  adapted  to  the  handling 
of  lake  cargo  coal ;  and  that  the  Commission  on  Car  Service,  acting  on 
behalf  of  the  carriers,  directed  that  cars  of  this  character,  when  un- 
loaded, be  immediately  returned  to  the  owning  road,  and  also  in- 
structed the  carriers  to  issue  tariffs  withdrawing  the  diversion  privilege 
in  connection  with  this  type  of  car.  The  diversion  tariff  above  men- 
tioned was  accordingly  published,  and  was  made  effective  on  less 
than  30  days'  notice  under  special  authority  granted  by  us.  The 
exclusion  was  not  canceled  until  January  7,  1918,  although  tariffs 
filed  with  us  show  that  lake  navigation  officially  closed — ^by  which 
is  meant  that  rail-and-lake  rates  in  general  were  suspended,  and 
the  right  of  shippers  to  demand  transportation  via  the  lake  routes 
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was  thus  abrogated — ^in  November,  1917,  prior  to  the  dates  on  which 
these  shipments  originated.  With  the  official  close  of  lake  naviga- 
tion the  reasons  supporting  tariff  exclusion  of  bituminous  coal  in 
hopper  cars  from  its  diversion  provisions  no  longer  existed.  De- 
fendant insists  that  there  was  a  movement  via  the  lakes  in  the  early 
part  of  December,  1917,  but  such  a  movement  was  at  best  sporadic 
and  does  not  alter  the  situation.  The  exclusion  was  unusual  and 
denied  a  service  which  we  have  recognized  that  shippers  may  de- 
mand. Reasonable  diligence  by  defendant  in  changing  its  diver- 
sion tariff  would  have  resulted  in  the  restoration  of  the  diversion 
service  to  correspond  with  the  general  withdrawal  of  rail-and-lake 
rates. 

Under  all  the  circumstances  and  conditions  of  this  case  we  find  that 
defendant's  diversion  rule  was  unreasonable  at  the  time  these  ship- 
ments moved  and  that  a  reasonable  rule  would  have  provided  for  di- 
version of  these  cars  of  bituminous  coal  in  hopper  or  self -clearing  cars 
at  the  through  rates  applicable  from  the  mines  to  Carney's  Point, 
plus  a  diversion  charge  of  $2 ;  that  complainant  made  the  shipments 
as  described  and  paid  and  bore  the  charges  thereon;  that  it  has 
been  damaged  to  the  extent  of  the  difference  between  the  charges 
paid  and  those  that  would  have  accrued  had  the  rule  herein  found 
reasonable  been  in  effect;  and  that  it  is  entitled  to  reparation,  with 
interest  The  exact  amount  of  reparation  due  can  not  be  deter- 
mined on  this  record,  and  complainant  should  comply  with  rule  V 
of  the  Sules  of  Practice.  We  have  no  power  to  order  refund  of 
war  taxes. 
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No.  10602.* 

PROCTER  &  GAMBLE  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  ATCHISON,  TOPEKA 
&  SANTA  FE  RAILWAY  COMPANY,  ET  AL. 


Submitted  August  18,  1919.    Decided  May  3,  1920, 


Import  rate  of  $1,125  per  100  pounds  on  copra,  in  carloads,  from  San  Fran- 
cisco and  Oakland,  Calif.,  and  Seattle,  Wash.,  to  Ivorydale,  Ohio,  Houston 
and  Dallas,  Tex.,  and  Port  Ivory,  Staten  Island,  N.  Y.,  found  to  have  been 
unreasonable  to  the  extent  that  it  exceeded  85  cents.    Reparation  awarded. 

H.  Ignatius^  «/.  A.  Morgan^  F.  A,  Leifingwell^  R.  F.  hheU^  and 
Buggina  <&  Kayser  for  complainants. 

O.  W,  Dynes^  D,  L,  Myers^  and  Baker^  Botts^  Parker  <&  Garwood 
for  defendants. 

Report  of  the  Commission. 

« 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3: 

Complainant  in  No.  10602  is  an  Ohio  corporation  engaged  in 
crushing  copra,  refining  vegetable  oils  and  manufacturing  lard  sub- 
stitutes and  soap,  with  factories  at  Ivorydale,  Ohio,  and  Port  Ivory, 
Staten  Island,  N.  Y.  By  complaint  filed  April  28,  1919,  it  alleges 
that  the  import  rate  of  $1,125  charged  on  various  carloads  of  copra 
shipped  from  San  Francisco,  Calif.,  and  Seattle,  Wash.,  to  Ivory- 
dale, within  the  switching  district  of  Cincinnati,  Ohio,  and  to  Port 
Ivory,  within  the  lighterage  limits  of  New  York  harbor,  between 
July  1  and  September  16,  1918,  was  unreasonable  and  unduly  preju- 
dicial to  the  extent  that  it  exceeded  the  import  rate  of  85  cents  sub- 
sequently established  from  and  to  the  points  named.  Reparation 
only  is  asked.  The  International  Vegetable  Oil  Company,  one  of 
the  complainants  in  No.  10507,  is  a  corporation  of  Georgia  engaged 
in  the  manufacture  of  vegetable  oils  with  plants  at  Houston  and 
DaUas,  Tex.  By  complaint  seasonably  filed  it  seeks  reparation  on 
33  carload  shipments  of  copra  made  during  July  and  August,  1918, 
from  San  Francisco  and  Oakland,  Calif.,  to  its  Texas  plants,  alleg- 
ing that  the  $1,125  import  rate  assessed  was  unreasonable  to  the 
extent  that  it  exceeded  the  rate  of  85  cents  subsequently  established. 

>Thli  report  also  includes  No.  10607»  Chamber  of  Commeroe^  Honaton,  Tex.,  et  al.  v. 
Director  General. 
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These  two  cases  present  like  issues  and  will  be  disposed  of  in  one 
report,  rates  being  stated  throughout  in  amounts  per  100  pounds. 

Copra  is  the  dried  meat  of  the  coconut  and  is  imported  from  the 
south  Pacific  islands.  Crushing  of  copra  in  this  country  was  begun 
after  the  entry  of  the  United  States  into  the  world  war.  Prior 
thereto  that  industry  was  practically  confined  to  Europe.  The  prod- 
ucts of  copra  are  coconut  oil,  which  is  edible,  and  an  oil  cake,  which 
is  ground  into  meal  for  animal  feed.  A  ton  of  copra  yields  about 
65  per  cent  coconut  oil  and  30  per  cent  oil  cake,  leaving  5  per  cent 
waste.  At  the  time  of  the  hearings  the  value  per  pound  of  copra 
was  about  7.5  cents,  of  coconut  oil  about  16  cents,  and  of  copra  cake 
or  meal  about  2  cents.  The  tonnage  from  the  Pacific  coast  ports  is 
said  to  have  been  substantial  both  before  and  after  the  movement  of 
the  shipments  here  before  us.  Some  of  the  shipments  were  made  in 
bulk,  some  in  bags,  and  all  moved  over  defendant  carriers'  lines. 
Charges  were  collected  at  the  applicable  import  commodity  rate  of 
$1,125,  minimum  40,000  pounds. 

Prior  to  June  25,  1918,  the  import  rates  on  copra,  in  carloads, 
minimum  40,000  pounds,  from  Pacific  coast  ports,  including  San 
Francisco,  Oakland,  and  Seattle,  were  75  cents  to  group  A  destina- 
tions, in  eastern  Canada,  New  England,  New  Jersey,  Pennsylvania^ 
Delaware,  Maryland,  Virginia,  West  Virginia,  and  New  York,  in- 
cluding Port  Ivory;  65  cents  to  group  B  destinations;  60  cents  to 
group  C  destinations,  in  Alabama,  Indiana,  Kentucky,  Louisiana, 
Michigan,  Mississippi,  Tennessee,  and  Ohio,  including  Ivorydale; 
and  55  cents  to  destinations  in  groups  D,  E,  F,  G,  H,  and  J.  Group 
F  comprised  points  in  Arkansas,  Iowa,  Kansas,  Missouri,  Nebraska, 
North  Dakota,  Oklahoma,  South  Dakota,  and  Texas,  including  Hous- 
ton, and  group  H  points  in  New  Mexico,  Oklahoma,  and  Texas,  in- 
cluding Dallas.  The  contemporaneous  import  rates  on  coconut  oil,  in 
carloads  in  packages,  minimum  40,000  pounds,  were  60  cents  to  group 
A  and  55  cents  to  all  other  groups,  and  in  tank  cars,  minimum  full 
shell  capacity  of  tank,  65  cents  to  group  A,  60  cents  to  group  B,  58 
cents  to  group  C,  and  55  cents  to  all  other  groups;  and  on  coconut- 
oil  cake  and  meal  75  cents  to  groups  A,  B,  and  C,  and  60  cents  to  all 
other  groups.  Under  General  Order  No.  28  of  the  Director  General 
of  Railroads  the  import  rates  were  canceled,  rendering  applicable 
fifth-class  rates  of  $2,375  to  Port  Ivory,  $2.25  to  Cincinnati,  and  $2 
to  Houston  and  Dallas  on  copra,  class  B  rates  on  coconut-oil  cake  and 
meal  and  domestic  commodity  rates  on  coconut  oil.  The  domestic 
commodity  rates  on  coconut  oil  in  packages,  minimum  40,000  pounds, 
in  eflfect  on  June  25, 1918,  including  the  increase  of  25  per  cent,  were 
81.5  cents  to  group  A,  and  75  cents  to  all  other  groups;  and  in  tank 
cars,  minimum  full  shell  capacity  of  tank,  87.5  cents  to  group  A,  and 
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81.5  cents  to  all  other  groups.  The  grouping  of  destination  points  to 
which  these  domestic  rates  were  applicable  is  slightly  but.  not  ma- 
terially different  from  the  grouping  of  destinations  to  which  the  im- 
port rates  had  applied.  Effective  July  1,  1918,  an  import  rate  of 
$1,125  was  established  on  copra,  and  on  coconut  oil  in  packages,  mini- 
mum 40,000  pounds,  and  in  tank  cars,  minimum  full  shell  capacity  of 
tank,  from  the  Pacific  coast  ports  to  destinations  in  the  blanket  terri- 
tory roughly  described  as  east  of  a  line  drawn  north  and  south  through 
Denver,  Colo.j  and  embracing  all  of  the  destination  groups  to  which 
the  former  import  rates  were  applicable.  This  rate  was  also  pub- 
lished as  a  domestic  rate  on  coconut  oil  in  packages  or  tank  cars,  but 
was  not  made  applicable  to  domestic  shipments  of  copra  or  to  do- 
mestic or  import  shipments  of  coconut  meal  or  cake.  Due  to  the 
dissatisfaction  which  arose  from  the  establishment  of  the  same  rate 
on  copra  that  applied  on  the  manufactured  product,  the  Director 
General  reduced  the  rate  on  copra  to  85  cents,  effective  September  16, 
1918.  Effective  May  29,  1919,  the  import  rate  on  coconut  oil  was 
reduced  to  90  cents. 

To  show  that  the  rate  charged  was  unreasonable  complainant  in 
No.  10602  cites  rates  on  various  conmiodities  from  Seattle  and  San 
Francisco  to  Cincinnati,  based  on  a  short-line  mileage  figured  by 
complainant  at  about  2,480  miles,  as  follows : 


Commodity. 


Copim. 

Baning 

Cdiee.  green.. 
V«eUbleoils. 


Minimum. 


Povmit. 
40,000 
40,000 
80,000 
40,000 


Rate. 


11.135 

.85 

.80 

1.125 


Earnings 

per 
ton*mile. 


Mitti, 
9.1 
6.9 
6.5 
0.1 


Similar  rates  to  New  York,  N.  Y.,  with  relatively  lower  earnings 
are  cited.  Complainant  contends*  that  the  earnings  at  the  85-cent 
rate  compare  favorably  with  those  on  vegetable  oils  and  coffee, 
and  that  the  average  loading,  71,500  pounds,  of  complainant's  ship- 
ments from  San  Francisco  yields  car-mile  earnings  of  82.21  cents  to 
Cincinnati  and  25.58  cents  to  Port  Ivory,  the  latter  one  of  the  most 
distant  points  in  the  large  blanket  territory  to  which  the  rate  ap- 
plies. These  earnings  are  substantially  higher  than  those  realized 
on  any  of  the  commodities  shown  in  comparison.  At  the  85-cent 
rate  the  average  earnings  would  have  been  $607.75  per  car,  and  the 
car-mile  earnings  24.5  cents  to  Cincinnati  and  19.3  cents  to  Port 
Ivory.  The  undue  prejudice  alleged  is  the  imposition  on  copra  of 
an  undue  share  of  the  rate  increase  made  by  the  Director  General 
on  all  commodities. 
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Complainant  in  No.  10507  shows  that  for  the  average  distance  of 
2,157  miles  on  the  shipments  to  Houston  and  Dallas  under  the 
$1,125  rate  the  average  earnings  were  10.4  mills  per  ton-mile, 
and  based  upon  the  average  car  loading  of  70,237  pounds,  the  car- 
mile  earnings  were  36.6  cents  and  the  car  earnings  $790.16.  At  the 
85-cent  rate  the  average  earnings  would  have  been,  respectively,  7.9 
mills,  27.7  cents,  and  $597.01.  Comparisons  are  made  with  rates  on 
other  commodities  from  San  Francisco  to  Houston  ranging  from 
56.5  to  94  <3ents.  The  value  of  some  of  these  commodities,  such  as 
dried  beans,  green  coffee,  and  other  foodstuffs,  as  well  as  certain  low- 
grade  products,  is  stated  to  be  approximately  the  same  as  that  of 
copra.  The  earnings  under  these  comparative  rates,  at  the  esti- 
mated average  loadings,  are  in  each  instance  less  and  generally  ma- 
terially less  than  the  earnings  at  the  rate  under  attack. 

For  defendants  it  was  testified  thitt  the  average  loading  of  copra 
from  north  and  south  Pacific  coast  ports  for  a  period  of  a  year  was 
60,000  pounds.  Based  upon  this  loading  the  earnings  under  the 
$1.125-rate  and  the  85-cent  rate  would  be  as  follows: 


From  San  Franclsoo  to— 


CindnnatL 

N«w\ork 

Houston  and  Dallas. 


MQes. 


13,480 
•3,144 
«2,167 


Rate. 


SI.  125 
.86 

1.125 
.86 

1.125 
.86 


Earnings 
per  car. 


1875 
510 
875 
510 
675 
510 


Bamings 

p«r 
oar-mile. 


Cemt. 
27.22 
20.  S6 
31.47 
16.33 
81.29 
23.64 


1  Short-line  distance. 


*  Average  of  all  cars  shipped. 


The  average  of  these  car-mile  earnings  would  be  26.66  cents  under 
the  $1.125-rate  and  20.14  cents  under  the  85-cent  rate. 

Defendants  deny  that  under  any  recognized  principle  copra  should 
be  accorded  a  lower  rate  than  coconut  oil.  They  state  that  the 
establishment  of  the  85-cent  rate  was  the  result  of  an  effort  to  en- 
courage the  importation  of  raw  material  for  manufacture  in  this 
country,  and  that  the  reduction  in  rate  was  a  voluntary  concession 
which  did  not  in  any  way  carry  with  it  the  admission  that  the  $1,125 
rate  was  unreasonable  or  that  reparation  was  justified  on  shipments 
which  moved  prior  to  the  establishment  of  the  85-cent  rate. 

They  contend  that  the  rate  charged  was  reasonable  in  comparison 
with  the  following  contemporaneous  import  rates  from  Pacific  coast 
ports  to  Ivorydale  and  Port  Ivory :  $1,875  on  chinaware,  glassware, 
matting,  and  tea;  $1,565  on  gums,  licorice  root,  and  rubber;  $1,125 
on  cassava  flour,  palm  kernels,  coconut  and  cottonseed  oils,  sago, 
tapioca,  and  potato  flour;  and  94  cents  on  dried  peas,  dried  beans, 
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and  hemp.  They  made  many  other  comparisons  of  commodities  with 
minimum  weights  ranging  from  24,000  to  60,000  pomids,  and  re- 
ferred to  substantially  higher  westbound  rates  from  and  to  the  points 
named  on  the  same  commodities.  Many  of  these  commodities  are 
finished  products  with  varjring  hazards  of  transportation  not  incident 
to  copra,  but  on  the  other  hand  they  move  in  substantial  volume. 
Defendants  observe  that  the  $1,125  rate  was  a  blanket  rate  applying 
to  an  extensive  territory  and  that  the  average  earnings  under  tbat 
rate  were  from  Seattle  9.247  mills  per  ton-mile  and  18.49  cents  per 
car-mile,  computed  on  the  minimum  weight  of  40,000  pounds,  and 
from  San  Francisco  9.807  mills  per  ton-mile  and  19.61  cents  per 
car-mile,  to  Denver,  Colo.;  Houston,  Tex.;  Chicago,  111.;  St.  Louis, 
Mo.;  New  Orleans,  La.;  Cincinnati  and  Cleveland,  Ohio;  Pitts- 
burgh, Pa.,  and  Port  Ivory.  Computed  on  an  average  weight  of 
60,000  pounds,  the  car-mile  earnings  would  be  50  per  cent  higher. 

Defendants  further  contend  that  copra  should  not  be  considered 
a  raw  material  and  accorded  a  rate  lower  than  tbat  applying  on 
coconut  oil  made  therefrom.  They  cite  Chamber  of  Cam/merce  of 
Houston^  Tex.  v.  S.  P.  Co.^  49  I.  C.  C,  816,  wherein  we  found  that 
peanuts,  being  largely  used  in  their  natural  form  and  in  food  and 
confectionery,  were  not  entitled  as  a  raw  material  to  a  lower  rate 
than  peanut  oil.  It  does  not  appear  that  copra  is  used  in  its  natural 
form  or  that  it  is  anything  other  than  the  raw  material  used  for  the 
production  of  coconut  oil  with  copra  cake  as  a  by-product.  In  the 
case  cited  it  was  shown  that  the  average  loading  of  peanuts  for  the 
year  ended  January  81,  1917,  was  80,940  pounds.  As  above  stated, 
the  average  loading  of  copra  for  the  period  of  a  year  was  60,000 
pounds. 

Defendants  admit  that  copra  is  easier  to  handle  than  oil  in  tank 
cars  and  is  less  susceptible  to  damage.  The  relation,  if  any,  which 
should  exist  between  the  rates  on  copra  and  on  coconut  oil  can  not 
be  determined  on  these  records. 

In  Procter  <&  Gamble  Co.  v.  C,  C,  C.  dk  St.  L.  Ry.  Co.,  47  I.  C-  C, 
231,  decided  November  18,  1917,  we  found  that  the  rate  on  coconut 
oil  from  San  Francisco  to  Ivorydale,  on  shipments  which  moved  be- 
tween June  10  and  November  16,  1916,  was  unreasonable  to  the  ex- 
tent that  it  exceeded  58  cents  and  awarded  reparation.  The  import 
rates  on  copra  in  effect  on  June  24,  1918,  from  the  Pacific  coast 
ports  averaged  68.75  cents  to  all  destination  groups,  which,  increased 
by  25  per  cent,  would  be  79.5  cents. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  85  cents  per  100  pounds;  that  the  complainant  shippers 
made  the  shipments  as  described  and  paid  and  bore  the  charges 
thereon ;  that  they  have  been  damaged  to  the  extent  of  the  difference 
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between  the  charges  paid  and  those  that  would  have  accrued  at  the 
rate  herein  found  reasonable  and  that  they  are  entitled  to  repara- 
tion, with  interest.  The  exact  amount  of  reparation  due  can  not  be 
determined  on  these  records,  and  each  of  the  complainant  shippers 
should  comply  with  rule  V  of  the  Rules  of  Practice. 

War  taxes  in  excess  of  those  which  would  have  accrued  on  the 
basis  of  the  rates  found  reasonable  were  collected  on  the  shipments. 
Wt  are  without  power  to  order  refund  of  these  excess  taxes. 

67l.C.a 


OZAilK  COOPEKAUE  &  LUMBER  CO.  V.  DIRECTOR  aENERAL,.     471 


No.  10619. 
OZARK  COOPERAGE  &  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  ST.  LOUIS-SAN 
FRANCISCO  RAILWAY  COMPANY,  ET  AL. 


Submitted  August  25,  1919.     Decided  May  5,  1920, 


Rate  legally  applicable  on  gum  staves,  in  carloads,  from  Pascola,  Mo.,  and 
Success,  Ark.,  to  Houma,  La.,  found  to  have  been  unreasonable.  A  reason- 
able maximum  basis  for  the  future  prescribed  and  reparation  awarded. 

George  B.  Webster  for  complainant. 

Denegre^  Leovy  cfc  Chaff e  and  Harry  McCall  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 
Bt  Division  3: 

Complainant  is  a  corporation  engaged  in  the  purchase  and  sale 
of  cooperage  stock  at  St.  Louis^  Mo.  By  complaint  seasonably  filed 
it  alleges  that  the  charges  collected  for  the  transportation  of  four 
carloads  of  gum  staves,  one  from  Pascola,  Mo.,  and  three  from  Suc- 
cess, Ark.,  to  Houma,  La.,  in  July,  August,  and  September,  1918, 
were  illegal  to  the  extent  that  they  exceeded  those  which  would  have 
accrued  at  a  rate  of  44  cents,  and  that  the  rate  legally  applicable 
was  unreasonable  and  unduly  prejudicial  to  the  extent  that  it  ex- 
ceeded the  rate  contemporaneously  in  effect  on  lumber  from  and  to 
the  same  points.  Reparation,  including  an  amount  for  alleged  excess 
war  taxes,  and  the  establishment  of  a  reasonable  rate  are  asked. 
Rates  are  stated  in  cents  per  100  pounds. 

The  shipments  consisted  of  slack  barrel  gum  staves  and  moved  over 
the  lines  of  the  St.  Louis-San  Francisco  Railway  to  Memphis,  Tenn., 
Illinois  Central  Railroad  to  New  Orleans,  La.,  and  Morgan's  Louisi- 
ana &  Texas  Railroad  &  Steamship  Company,  hereinafter  termed  the 
Morgan  line,  beyond.  Charges  of  $443.63  were  collected  on  the  ship- 
ment from  Pascola  and  one  shipment  from  Success,  aggregating 
84,500  pounds,  at  a  rate  of  52.5  cents,  and  $466.14  on  the  other  two 
shipments,  aggregating  91,400  pounds,  at  a  rate  of  51  cents,  these  sums 
being  exclusive  of  war  taxes  also  collected.  The  allegation  that  a 
rate  of  44  cents  was  legally  applicable  is  not  supported  by  the  tariffs. 
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No  joint  rate  applied  over  the  route  of  movement  and  the  lowest  com- 
bination was  51.5  cents,  composed  of  a  commodity  rate  of  21.5  cents 
on  lumber  and  articles  taking  the  same  rates,  including  staves,  from 
both  points  of  origin  to  New  Orleans,  and  the  class  D  rate  of  30 
cents  beyond,  governed  by  the  western  classification.  Two  shipments 
were  undercharged  0.5  cent  per  100  pounds  and  the  Dther  two  were 
overcharged  1  cent  per  100  pounds,  resulting  in  a  net  overcharge 
of  $3.88. 

The  contemporaneous  rate  on  lumber  over  the  route  of  move- 
ment was  31  cents,  composed  of  commodity  rates  of  21.5  cents  to  New 
Orleans  and  9.5  cents  beyond.  While  the  reasonableness  of  the 
through  rate  is  put  in  issue,  complainant's  attack  is  more  particularly 
against  the  30-cent  component  from  New  Orleans  to  Houma.  It  coi\- 
tends  that  this  component  should  not  exceed  the  rate  contemporane- 
ously applicable  on  lumber  in  carloads.  Prior  to  June  5,  1911,  the 
rate  on  lumber  from  New  Orleans  to  Houma  also  applied  on  staves, 
but  on  that  date  staves  were  eliminated  from  the  list  of  articles  taking 
lumber  rates.  That  list,  however,  continued  to  include  various  lumber 
products  such  as  baseboards,  bed  slats,  ceiling,  flooring,  lath,  pickets, 
shingles,  tank  material  sawed  to  shape,  well  tubing,  and  wainscot- 
ing, and  these  articles  are  included  in  the  list  at  the  present  time. 
Complainant's  witness  testified  that  since  November,  1916,  it  has 
been  the  general  practice  of  the  carriers  in  this  territory  to  main- 
tain lumber  rates  on  cooperage  stock,  and  that  the  only  exception  is 
on  interstate  trafiic  between  New  Orleans  and  points  on  the  Morgan 
line.  Many  tariffs  were  cited  in  support  of  this  statement.  On 
March  11,  1913,  lumber  rates  were  restored  on  "rough  staves,"  but 
this  description  did  not  cover  the  commodity  in  question,  which  is 
termed  "  slack  cooperage  stock." 

Complainant's  exhibits  show  that  when  the  shipments  moved  the 
following  rates  applied  on  cooperage  stock,  including  staves:  19 
cents  from  Marked  Tree,  Ark.,  and  Parkin,  Ark.,  to  New  Orleans, 
430  and  425  miles,  respectively;  22.5  cents  from  Little  Rock,  Ark., 
to  points  on  the  Morgan  line  for  comparable  distances;  27.5  cents 
from  Springfield,  111.,  and  Indianapolis,  Ind.,  to  New  Orleans.  838 
and  899  miles,  respectively;  and  25  cents  from  Vincennes,  Ind.,  to 
New  Orleans,  786  miles.  The  legally  applicable  rate  over  the  route 
of  movement  yielded  ton-mile  earnings  of  18.29  mills  from  Pascola. 
563  miles,  and  17.52  mills  from  Success,  588  miles.  The  rates  com- 
pared therewith  in  the  majority  of  instances  yield  slightly  more  than 
6  mills  per  ton-mile. 

For  defendants  it  was  testified  that  the  normal  basis  for  manu- 
factured slack  barrel  staves  is  Class  D,  and  that  they  were  so  class- 
ified in  the  western  classification  and  exceptions  applicable  in  south - 
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western  territory  when  these  shipments  moved.  Irrespective  of  the 
classification  it  appears  that  where  there  is  any  substantial  move- 
ment the  same  commodity  rates  on  staves  as  on  lumber  were  and  are 
in  effect.  Defendants  contend  that  the  commodity  rates  on  lumber 
between  points  in  Louisiana  are  abnormally  low  for  reasons  beyond 
their  control,  and  that  such  rates  should  not  be  used  in  making  a 
through  rate  on  slack  cooperage  stock  from  and  to  the  points  in 
question. 

Some  testimony  was  introduced  tending  to  show  undue  prejudice 
against  complainant  in  favor  of  New  Orleans  jobbers  because  the 
intrastate  rate  on  staves  from  New  Orleans  to  Houma  was  lower 
than  the  interstate  rate,  and  it  is  said  that  other  points  in  Louisiana 
were  favored. 

In  Rates  on  Lumber  and  Lumber  Products^  52  I.  C.  C,  598,  619, 
decided  April  7,  1919,  we  had  under  consideration  the  relationship, 
but  not  the  reasonableness,  of  rates  on  lumber  and  its  products,  and 
found  that  carriers  should  observe  lumber  rates  as  maxima  in  fixing 
rates  on  slack  and  tight  barrel  cooperage  stock,  including  staves. 

We  find  that  the  rate  legally  applicable  from  Pascola,  Mo.,  and 
Success,  Ark.,  to  Houma,  La.,  was  51.5  cents  per  100  pounds,  and 
that  the  shipments  made  were  overcharged  accordingly;  and  that 
the  rate  legally  applicable  and  here  assailed  was,  is,  and  for  the 
future  will  be  unreasonable  to  the  extent  of  its  excess  over  the  rate 
contemporaneously  maintained  by  defendants  on  lumber,  in  car- 
loads, from  and  to  the  same  points.  We  further  find  that  complain- 
ant made  the  shipments  as  described  and  paid  and  bore  the  charges 
thereon ;  that  it  has  been  damaged  to  the  extent  that  the  charges  paid 
exceeded  those  that  would  have  accrued  at  the  rate  herein  found  rea- 
sonable ;  and  that  it  is  entitled  to  reparation  in  the  sum  of  $364.48, 
with  interest.    We  are  without  power  to  order  refund  of  war  taxes. 

An  appropriate  order  will  be  entered* 
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No.  10746. 
CARON  &  CAMPBELL 

V. 

DIRECTOR    GENERAL,    AS    AGENT,    CHICAGO,    ROCK 
ISLAND  &  PACIFIC  RAILWAY  COMPANY,  ET  AL. 


Submitted  February  17,  1920.    Decided  May  S,  1920, 


Rates  on  hogs,  in  carloads,  from  Fort  Worth,  Lexington,  and  Cross  Plains, 
Tex.,  and  Kansas  City,  Mo.,  to  Camp  Pike  and  Carbell  Spur,  Ark.,  and 
from  Camp  Pike  and  Carbell  Spur  to  St  Louis  and  Kansas  City,  Mo., 
National  Stock  Yards,  111.,  and  Oklahoma  City,  Okla.,  found  not  unreojson- 
able  or  unduly  prejudicial.    Complaint  dismissed. 

A.  D.  Beals  and  H,  M.  Gregory  for  complainants. 
Henry  G.  Ilerbel  and  James  M.  Chaney  for  defendants. 

Report  of  the  Commission. 

Division  8,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
were  filed. 

By  complaint  seasonably  filed  Guy  W.  Caron  and  Arthur  W. 
Campbell,  copartners  doing  business  as  Caron  &  Campbell,  attack 
the  rates  on  hogs,  in  carloads,  from  Fort  Worth,  Lexington,  and 
Cross  Plains,  Tex.,  and  Kansas  City,  Mo.,  to  Camp  Pike  and  Carbell 
Spur,  Ark.,  and  from  Camp  Pike  and  Carbell  Spur  to  St.  Louis 
and  Kansas  City,  Mo.,  National  Stock  Yards,  111.,  and  Oklahoma 
City,  Okla.,  as  unreasonable  and  unduly  prejudicial.  We  are  asked 
to  prescribe  reasonable  rates  for  the  future  and  to  award  reparation 
on  various  shipments  made  between  March  16  and  December  28, 1918. 

At  the  hearing  the  allegations  of  undue  prejudice  were  abandoned 
and  complainants  asked  that  rates  not  in  excess  of  those  applicable 
to  and  from  Dalhoff,  Ark.,  be  established  between  Kansas  City  on  the 
one  hand  and  Camp  Pike  and  Carbell  Spur  on  the  other;  that  the 
scale  of  distance  rates  hereinafter  mentioned  be  prescribed  from  the 
Texas  points  to  Camp  Pike  and  Carbell  Spur  and  from  the  latter 
to  Oklahoma  City;  and  that  rates  based  on  this  scale  be  established 
from  Camp  Pike  and  Carbell  Spur  to  St.  Louis  and  National  Stock 
Yards.    Upon  the  basis  sought  the  rates  to  Camp  Pike  and  Carbell 
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Spur  would  be  the  same  as  now  apply  to  Dalhoff,  and  the  rates  from 
these  points  to  St.  Louis  and  National  Stock  Yards  would  closely 
approximate  the  present  rates  to  those  destinations  from  Argenta, 
Ark.  As  the  rates  to  National  Stock  Yards  hereinafter  referred  to 
are  the  same  as  the  rates  to  St.  Louis,  a  reference  to  the  latter  will 
be  understood  to  include  the  former.  Rates  will  be  stated  in  cents 
per  100  pounds. 

Camp  Pike  is  the  terminus  of  a  branch  of  the  Missouri  Pacific  Rail- 
road, 4.04  miles  north  of  Military  Junction,  Dalhoff,  Ark.,  at  which 
point  the  branch  connects  with  the  Little  Rock-Fort  Smith  division 
of  that  defendant's  line.  Dalhoff  is  about  2  miles  north  of  Argenta 
or  North  Little  Rock,  Ark.  The  branch  line  was  constructed  during 
the  summer  of  1917.  Complainants,  who  are  engaged  in  feeding  and 
fattening  hogs,  contracted  with  the  government  for  the  removal  of 
garbage  from  Camp  Pike  and  constructed  feeding  pen^  near  that 
point  Their  stock  hogs  are  shipped  principally  from  Texas,  and, 
after  fattening,  are  generally  shipped  to  St.  Louis.  For  some  time 
after  commencing  operations  complainants  handled  their  shipments 
from  a  spur  extending  from  the  Camp  Pike  branch  just  south  of 
the  cantonment.  Carbell  Spur,  2.75  miles  north  of  Dalhoff,  directly 
intermediate  between  Dalhoff  and  Camp  Pike,  was  established  later. 

The  rate  between  Camp  Pike  and  Dalhoff  is  and  since  July  5, 1917, 
has  been  5  cents,  though  the  charge  authorized  by  the  tariff  appears 
generally  to  approximate  7  cents,  as  the  rate  is  subject  to  a  minimum 
charge  of  $12  per  car  and  it  is  testified  that  hogs  in  single-deck  cars 
seldom  load  in  excess  of  17,000  pounds,  the  carload  minimum  weight 
provided  by  the  tariff.  The  rates  legally  applicable  to  the  shipments 
on  which  reparation  is  asked  were  combination  rates,  constructed  by 
adding  to  the  Dalhoff-Camp  Pike  local  rate  the  following  rates  to 
and  from  Dalhoff: 


To- 


Fort  Worth Dalhoff. . 

Lttdncton do... 

CronPliiiii. do... 

Dalhofl Bt  Louis. 


Miles. 


394 
491 
637 
840 


Bates. 


Prior  to 

June  25, 

1918. 


CerOi. 
43 
51 
47 
31.5 


Effective 

June  25. 

191S. 


Cma. 
50 
58 
54 
38.5 


The  shipments  moved  over  the  defendant  carriers'  lines  and  the 
legally  applicable  rates  appear  to  have  been  generally  assessed, 
though  some  shipments  were  undercharged  and  others  were  over- 
charged. The  charges  should  be  adjusted  to  the  basis  of  the  ap- 
plicable rates. 
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Tlie  interstate  rate  between  Carbell  Spur  and  Dalhoff  is  3  cents, 
and  the  present  rates  from  Camp  Pike  and  Carbell  Spur  to  St.  Louis 
are  constructed  by  adding  the  present  Dalhoff-St.  Louis  rate  of  38.5 
cents  to  the  factors  applicable  up  to  Dalhoff.  The  present  rates 
from  Camp  Pike  and  Carbell  Spur  to  Kansas  City  are  likewise  con- 
structed by  adding  to  the  respective  factors  applicable  to  Dalhoff 
the  Dalhoff-Kansas  City  rate  of  40  cents,  which  also  applies  in  the 
reveree  direction  and  is  the  same  as  the  rate  between  Argenta  and 
Kansas  City,  Dalhoff  being  intermediate  to  those  points.  HowevejPt 
as  explained  in  the  following  paragraph,  effective  January  20,  1919, 
the  joint  distance  scaj/e  of  rates  which  complainants  seek  to  have 
prescribed,  was  established  from  these  Texas  points  to  Camp  Pike 
and  Carbell  Spur  and  from  Camp  Pike  and  Carbell  Spur  to  OWa- 
homa  City.  Those  rates,  which  are  the  present  rates,  and  the  dis- 
tances between  the  respective  points  are : 


From— 


Fort  Worth. 
Lexington... 
Cro^s  Plains. 
Fort  Worth. 
Lexington... 
Cross  Plains. 
Camp  Pike.. 
Carbell  Spur. 


To- 


CampPike 

Carbell  spar... 

.....do.... 

.....do 

Oklahoma  City. 
.....do 


Miles. 

Present 
rateo. 

OtnU, 

898.04 

43.5 

495.04 

45 

641.04 

46 

396.76 

42.5 

493.75 

45 

539.75 

45 

410.04 

43 

408.78 

43 

The  tariff  containing  the  distance  rates  provides  that  they  will 
apply  from  points  in  Arkansas  to  points  in  Oklahoma,  and  from 
points  in  Texas  to  points  in  Arkansas,  with  certain  exceptions  which 
do  not  include  Camp  Pike  and  Carbell  Spur.  It  also  provides  that 
distances  to  be  used  in  computing  rates  will  be  found  in  distance 
tables  referred  to,  but  the  distance  table  of  the  Missouri  Pacific  to 
which  reference  is  made  does  not  list  Camp  Pike  and  Carbell  Spur. 
It  appears  that  it  was  not  the  intention  of  the  Missouri  Pacific  to 
extend  the  distance  rates  to  these  Arkansas  points;  that  all  interstate 
local  rates  on  the  Camp  Pike  branch  have  been  published  subject  to 
the  express  provision  that  the  rates  apply  in  addition  to  the  Dalhoff 
rates;  and  tiiat,  with  the  exception  of  the  distance  rates  mentioned, 
interstate  rates  to  and  from  points  on  this  branch  are  and  have  been 
based  on  the  Dalhoff  combination.  The  tariff  naming  the  joint  dis- 
tance rates  is  necessarily  controlling  as  to  the  rates  named  therein, 
and  its  express  provisions  including  these  Arkansas  points  among 
those  to  and  from  which  the  distance  rates  apply  are  not  invalidated 
by  the  failure  to  publish  in  the  distance  table  referred  to  the  distances 
between  stations  on  the  Camp  Pike-Carbell  Spur  branch.  This  con- 
clusion disposes  of  complainant's  request  for  establishment  of  the 
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distance  rates,  so  far  as  traffic  from  the  three  Texas  points  of  origin 
to  these  Arkansas  points,  and  trom  the  latter  to  Oklahoma  City,  is 
concerned. 

It  is  testified  for  complainants  that  when  the  Camp  Pike  branch 
was  opened  to  traffic  the  Arkansas  Railroad  Commission  authorized 
the  use  of  the  Dalhoff  combination  in  making  through  intrastate 
rates  to  and  from  points  served  by  it,  but  that  "  it  developed  that 
there  was  sufficient  business  to  not  only  pay  a  reasonable  return  on 
the  investment,  but  also  pay  for  the  original  investment  during  the 
year,"  and  such  authority  was  later  rescinded  and  the  application  of 
continuous  mileage  rates  was  then  required. 

The  rates  now  applicable  from  Camp  Pike  and  Carbell  Spur  to 
St.  Louis  are  compared  by  complainants  with  rates  maintained  by 
the  Missouri  Pacific  on  live  stock  from  other  Arkansas  points  to  that 
destination.  The  exhibited  rates  are  on  a  relatively  lower  basis  than 
rates  from  Camp  Pike  and  Carbell  Spur,  but  little  evidence  was 
offered  as  to  the  relative  transportation  conditions  Numerous  rates 
are  also  cited  in  support  of  the  contention  upon  which  complainants 
particularly  rely,  namely,  that  it  is  unusual  for  the  Missouri  Pacific 
to  add  arbitraries  over  the  junction-point  rate  for  a  distance  of  5  or 
10  miles,  and  that  in  many  instances  that  carrier  extends  the  junc- 
tion-point rate  to  points  on  an  entire  branch  and  to  points  on  con- 
necting lines. 

The  defendants,  on  the  other  hand,  as  urgently  insist  that  when  com- 
petition has  not  compelled  exceptions  to  the  rule,  and  such  competi- 
tion they  assert  has  not  existed  on  the  Camp  Pike  branch,  it  has  been 
the  policy  of  the  Missouri  Pacific  for  many  years  to  charge  an  arbi- 
trary over  the  junction-point  rate  in  making  rates  to  and  from  points 
not  served  by  the  main  lines,  and  as  illustrating  this  policy  they 
direct  attention  to  rates  on  numerous  commodities  to  St.  Louis,  from 
2  to  4  cents  higher  from  Dalhoff  than  from  Argenta. 

The  branch  from  Dalhoff  to  Camp  Pike  was  constructed  because 
of  the  exigencies  of  the  war  and  solely  for  the  purpose  of  transport- 
ing government  troops,  materials,  and  supplies.  Defendants  state 
that  the  elevation  at  the  camp  is  greater  than  at  any  other  point  on 
the  Missouri  Pacific  system  and  that  the  grade  of  the  branch  is  in 
excess  of  the  grade  on  any  part  of  that  carrier's  main  lines  or  other 
branches ;  that  by  reason  of  the  grade  and  sharp  curves  this  portion 
of  the  road  required  an  expenditure  of  $250,000  in  construction  and 
entails  heavy  expenses  in  operation,  the  average  trainload  being 
only  nine  cars ;  that  there  is  substantially  no  business  transacted  on  the 
branch  except  that  of  the  government  and  of  the  complainants,  and 
that  the  contract  entered  into  between  the  latter  and  the  Missouri 
Pacific  respecting  the  spurs  in  question,  by  its  express  terms  is  to  be 
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automatically  canceled  on  the  abandonment  of  the  camp;  that 
while  at  times  during  the  war  this  camp  had  a  capacity  of  60,000  men, 
the  number  now  stationed  there  is  not  in  excess  of  6,000  and  the  aban- 
donment of  the  camp  would  leave  the  investment  valueless  except 
for  salvage.  It  is  argued  that  we  have  often  sanctioned  a  high^ 
basis  of  rates  on  newly  constructed  roads  than  on  those  which  arc 
well  established,  and  numerous  cases  are  cited  in  support  of  the 
contention  that  because  of  the  peculiar  facts  pertaining  to  the  con- 
struction and  operation  of  the  Camp  Pike  branch  it  should  not  be 
considered  as  an  ordinary  road  built  for  permanent  use  and  com- 
mercial purposes,  and  that  the  rates  to  and  from  points  served  by  it 
may  not  properly  be  measured  by  the  standard  of  the  main-line  rates 
and  are  properly  made  on  the  combination  basis.  They  also  directed 
attention  to  rates  applying  to  a  number  of  army  camps  in  the  south 
and  southwest,  made  by  the  addition  of  locals  over  the  junction- 
point  rates.  Camp  McArthur,  Tex.,  Camp  Shelby,  Miss.,  and  other 
cantonments  were  mentioned  in  this  connection,  but  the  transporta- 
tion conditions  affecting  those  rates  are  not  disclosed.  In  Camp 
Logan  {Houston)^  Tex.^  Rates^  49  I.  C.  C,  389,  we  disapproved  pro- 
posed schedules  of  carriers  which  would  have  resulted  in  increases 
over  the  junction-point  rates  on  traffic  to  Camp  Logan,  Tex.;  and  in 
Camp  BowiCyTex.^  Rates^  49  I.  C.  C,  528,  a  similar  finding  was  made 
with  respect  to  rates  to  Camp  Bowie,  Tex. ;  but  the  facts  upon  which 
those  decisions  were  based  differed  materially  from  the  facts  in  the 
present  proceeding. 

In  a  number  of  cases  we  have  required  the  extension  of  the  junction- 
point  rates  to  points  on  branch  and  connecting  lines,  where  it  ap- 
peared that  the  carriers  had  adopted  such  practice  with  respect  to 
other  points  similarly  located  and  circumstanced.  No  similarity  of 
transportation  and  operating  conditions  affecting  the  rates  assailed 
and  the  various  rates  cited  by  complainants  is  here  disclosed. 

The  record  does  not  establish  that  the  combination  basis  which  has 
generally  been  employed  in  the  construction  of  the  rates,  results  or 
has  resulted  in  excessive  or  unlawful  rates.  Complainants  disclaim 
any  attack  upon  either  factor  of  the  through  rates. 

Upon  this  record  we  find  that  the  rates  assailed  were  not  and  are 
not  unreasonable  or  unduly  prejudiciaL  An  order  will  be  entered 
dismissing  the  complaint 
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No.  10667. 
COHENSCHWARTZ  RAIL  &  STEEL  COMPANY 

V. 

MORGAN'S  LOUISIANA  &  TEXAS  RAILROAD  &  STEAM- 
SHIP  COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  November  25,  1919.    Decided  May  S,  1920, 


Rate  charged  on  old  rails  in  carloads  from  Lafayette,  La.,  to  East  St.  T^uls 
and  Madison,  111.,  found  to  have  been  unreasonable.    Reparation  awarded. 

Philip  G.  Safford  for  complainant. 
William  Burger  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 
By  Division  3: 

Exceptions  were  filed  by  complainant  to  the  report  proposed  by 
the  examiner  which,  with  such  modifications  as  have  appeared  nec- 
essary from  our  examination  of  the  record,  has  been  followed  in  this 
report. 

fXThe  complainant,  a  corporation  dealing  in  old  rails  at  St.  Louis, 
Mo.,  by  complaint  seasonably  filed  alleges  that  the  rate  of  55  cents 
per  IQO  pounds  collected  on  nine  carloads  of  old  rails  shipped  be- 
tween August  3  and  September  17,  1017,  from  Lafayette,  La.,  to 
East  St.  Louis  and  Madiscm,  111.,  was  unreasonable.  Reparation 
only  is  sought.  Rates  will  be  stated  in  cents  per  100  pounds  unless 
otherwise  specified. 

Lafayette  is  167  miles  west  of  New  Orleans  on  the  line  of  de- 
fendant Morgan's  Louisiana  &  Texas  Railroad  &  Steamship  Com- 
pany. The  rails  were  purchased  from  this  defendant,  and  moved 
over  its  line  to  New  Orleans,  and  thence  to  destination  over  the  Illi- 
nois Central  Railroad,  a  total  distance  of  854  miles. 

Complainant's  witness  testified  that  he  considered  the  commodity 
shipped  to  be  "  scrap  iron."  Two  of  the  shipmentc  ^ere  designated 
in  the  waybills,  copies  of  which  are  of  record,  as  "  No.  1  scrap  steel 
rail,"  two  as  "  No.  2  scrap  rail,"  two  as  "  No.  4  scrap  steel  rail," 
and  three  as  "  scrap  steel  rail."  A  copy  of  the  sales  order  of  the 
general  purchasing  agent  of  the  initial  line  to  its  agent  at  Lafayette, 
introduced  as  an  exhibit,  shows  a  direction  to  arrange  for  delivery 
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to  complainant  of  350  long  tons  of  "  No.  1  scrap  steel  rail,"  and  80 
tons  of  "No.  4  scrap  steel  rail."  Complainant  paid  per  long  ton 
$85.60  for  the  No.  1  rail  and  $33.35  for  the  No.  4  rail,  and  sold  at 
prices  varying  from  $35  to  $52  per  long  ton.  One  shipment  was 
sold  as  "heavy  melting  steel";  another  for  "re-rolling";  another 
as  "re-rollers";  yet  another  as  "smelting  steel."  Complainant's 
witness  testified  that  he  had  sold  relaying  rail  during  1917  for  $70 
and  $75  per  ton,  and  that  scrap  iron  was  worth  at  the  same  time  $35 
to  $40  per  ton. 

Charges  were  collected  based  on  the  class  C  rate  of  55  cents  ap- 
plicable on  scrap  iron.  The  classification  description  of  scrap  iron 
did  not  cover  rails  of  the  character  shipped  by  complainant,  nor 
was  any  class  or  commodity  rate  applicable.  It  becomes  necessary, 
therefore,  to  determine  what  would  have  been  a  reasonable  charge 
for  the  service  rendered.  Memphis  FreigfU  BurecM  v.  K.  C.  S.  By. 
Co.,  17  I.  C.  C,  ©0. 

Among  the  commodity  rates  cited  by  complainant  was  a  rate  of 
24  cents  on  scrap  iron,  including  old  rails  under  20  feet  in  length, 
from  Texas  conunon  points  to  St.  Louis.  On  September  12,  1919, 
defendants  established  a  rate  on  both  new  and  old  rails  in  carloads 
from  Lafayette  to  East  St.  Louis  and  Madison  of  $6.80  per  long  ton. 
This  was  substantially  equivalent  to  a  rate  of  24  cents  per  100  pounds 
prior  to  the  increase  of  June  25,  1918,  initiated  by  the  Director  Gren- 
eral  of  Railroads. 

We  find  that  the  rate  charged  was  unreasonable  to  the  extent  that 

it  exceeded  24  cents.    We  further  find  that  complainant  made  the 

shipments  as  described  and  paid  and  bore  the  charges  thereon;  that 

it  has  been  damaged  to  the  extent  of  the  difference  between  the 

charges  paid  and  those  which  would  have  accrued  at  the  rate  herein 

found  reasonable ;  and  that  it  is  entitled  to  reparation,  with  interest. 

The  exact  amount  of  reparation  due  can  not  be  determined  upcm 

this  record,  and  complainant  should  comply  with  rule  V  of  the  Rules 

of  Practice. 
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No.  10761. 

ATLAS  LEATHER  MANUFACTURING  COMPANY  ET  AL. 

V. 

NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY,  DIRECTOR  GENERAL,.  ET  AL. 


SubmUted  February  6,  1920.    Decided  May  5,  1920. 


PoHowlng  AtUu  Leather  Mfg,  Co.,  v.  P.,  C,  C.  d  8t.  L,  R.  R.  Co.,  55  I.  O.  C. 
384,  carload  rating  on  scrap  leather  of  a  declared  or  agreed  value  not  ex- 
ceeding 8.5  cents  per  pound  found  to  be  unreasonable.    Reparation  denied. 

0.  B.  Bodehaver  for  complainants. 
Parker  MoCoUester  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3: 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainants  are  the  Atlas  Leather  Manufacturing  Compjiny  and 
the  Herkimer  Fibre  Company,  corporations  engaged  in  the  manu- 
facture of  leatherboard  at  Caseyville,  HI.,  and  Herkimer,  N.  Y.,  re- 
spectively. By  complaint  filed  July  9,  1919,  they  allege  that  the 
fifth-class  rating,  minimum  24,000  pounds,  prescribed  by  the  official 
classification  and  applied  by  the  defendant  carriers  to  the  transporta- 
tion of  carload  shipments  of  scrap  leather,  was  and  is  unreasonable 
and  unduly  prejudicial.  The  establishment,  in  the  official  classifica- 
tion or  exceptions  thereto,  of  a  sixth-class  rating  subject  to  a  car- 
load minimum  of  30,000  pounds  is  asked.  Reparation  is  sought  by 
the  Herkimer  Fibre  Company  on  various  shipments. 

The  identical  issue  here  presented  was  among  those  considered 
in  Atlas  Leather  Mfg.  Co.  v.  P.,  C,  C.  <&  St.  L.  R.  R.  Co.,  55  I.  C  C, 
394,  in  which  one  of  the  complainants  herein  was  also  a  party.  We 
found,  among  other  things,  that  the  official  classification  rating  on 
scrap  leather,  in  carloads,  of  a  declared  or  agreed  value  not  exceed- 
ing 3.5  cents  per  pound,  was  unreasonable  to  the  extent  that  it  ex- 
ceeded sixth  class,  minimum  30,000  pounds,  but  denied  reparation, 
saying : 

These  defendants  have  not  until  now  be»i  authorised  to  establish  or  main- 
tain rates  <m  these  commodities  dependent  upon  the  declared  value.    There 
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is  now  no  way  of  showing  whether  if  rates  so  dependent  upon  declared  or 
agreed  valne  had  been  in  effect  shipments  of  valne  exceeding  3.5  cents  per 
100  pounds  would  have  been  forwarded  at  the  higher  rates  or  at  the  lower  rates 
with  the  shipper  in  the  latter  case  assuming  the  risk  from  loss  or  damage  in 
excess  of  the  declared  or  agreed  value.  The  new  rating  is  coupled  with  a 
minimum  weight  higher  than  that  used  In  connection  with  the  rating  con- 
demned and  therefore  no  definite  or  sound  basis  for  an  award  of  reparation 
is  presented.    Arlington  Heights  Fruit  Exchange  v.  8.  P.  Co,,  39  I.  O.  C,  88. 

In  the  present  case,  which  was  heard  before  our  decision  in  the 
former  case  had  been  announced,  it  was  stated  that  the  purpose  was 
to  arrest  the  operation  of  the  statute  of  limitations  with  respect  to 
reparation  claimed  by  the  Herkimer  Fibre  Company.  The  New 
York,  New  Haven  &  Hartford  Railroad  Company,  one  of  the  de- 
fendants herein,  was  not  made  a  party  to  the  earlier  proceedings,  but 
the  Director  (jeneral  of  Railroads  was  named  as  a  defendant  in  each 
proceeding. 

Following  the  case  cited  we  find  that  the  rating  on  scrap  leather, 
in  carloads,  in  the  official  classification,  when  of  a  declared  or  agreed 
value  not  exceeding  3.6  cents  per  pound,  is,  and  for  the  future  will  be, 
unreasonable,  to  the  extent  that  it  exceeds  or  may  exceed  sixth  class, 
minimum  30,000  pounds.    Reparation  is  denied. 

An  appropriate  order  will  be  entered. 
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No.  10786. 
UNITED  VERDE  EXTENSION  MINING  COMPANY 

DIRECTOR  GENERAL,  BALTIMORE  &  OHIO  RAILROAD 

COMPANY,  ET  AL. 


SulnUUed  February  11,  1920.    Decided  May  S,  19t0. 


Charges  legally  applicable  on  two  cam  loaded  with  wrought  ste^  pipe  and 
other  articles  comprising  parts  of  a  circulating  steam  system  found  not  to 
have  been  unreasonable.    Reparation  awarded  on  account  of  overcharges. 

E.  H.  B.  Avery  for  complainant. 
E.  W.  Camp  for  defendants. 

Repobt  of  the  Cohmissiok. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 
Br  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
were  filed. 

Complainant  is  a  corporation  engaged  in  mining  and  smelting 
copper  ore  at  Jerome,  Ariz.  By  complaint  seasonably  filed  it  alleges 
that  unreasonable  charges  were  collected  by  defendants  on  two  cars 
loaded  with  ^^ pipe-bends  and  fittings"  shipped  October  19,  1917, 
from  Philadelphia,  Pa.,  to  Clarkdale,  Ariz.  Reparation,  including 
alleged  excess  war  taxes,  is  asked.  Rates  will  be  stated  in  amounts 
per  100  pounds. 

The  shipments,  which  comprised  various  parts  of  a  circulating 
steam  system,  were  loaded  into  two  cars  and  moved  under  separate 
bills  of  lading,  neither  of  which  made  reference  to  the  other,  over 
the  Baltimore  &  Ohio,  Chicago,  Burlington  &  Quincy  and  Atchison, 
Topeka  &  Santa  Fe  railroads.  The  parts  loaded  in  one  of  the  cars 
consisted  of  49,950  pounds  of  wrought  steel  pipe,  2,300  pounds  of 
bolts,  and  50  poimds  of  packing.  Those  in  the  other  car  consisted 
of  11,085  pounds  of  wrought  steel  pipe,  6,265  pounds  of  iron  steam 
.separators,  1,610  poimds  of  fittings,  and  50  poimds  of  gauges.  In 
addition  to  war  taxes,  transportation  charges  were  collected  in  the 
sum  of  $564.84  on  the  first  car,  based  on  actual  weight  and  a  car- 
load commodity  rate  of  $1.08  applicable  to  pipe  fittings  and  connec- 
tions ;  and  $525  en  the  other  car,  based  on  a  minimum  carload  weight 
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of  30,000  pounds  and  a  carload  rate  of  $1.75  applicable  to  mining 
machinery.  Although  the  complainant  alleges  that  the  rates  charged 
on  the  respective  shipments  were  unreasonable,  its  sole  claim,  as  de- 
veloped at  the  hearing,  is  that  the  commodities  loaded  in  the  second 
car  constituted  a  part  lot  of  those  loaded  in  the  first  car  and  that 
the  charges  thereon  should  be  governed  by  the  "  follow-lot "  rule  of 
the  applicable  tariff.    That  rule  reads  in  part: 

Section  1.  When  carload  freight  ♦  ♦  ♦  is  received  In  excess  of  the 
quantity  that  can  be  loaded  In  or  on  one  car,  the  following  rules  shall  apply : 

Section  2.  The  shipment  must  be  made  from  one  station  *  *  *,  by  one 
shipper,  in  one  day,  on  one  shipping  order  or  1)111  of  lading,  to  one  consignee 
and  destination. 

Section  3.  Each  car,  except  the  car  carrying  the  excess,  must  be  loaded  to 
visible  or  marked  capacity,  and  each  car  so  loaded  charged  at  actual  or  au- 
thorized estimated  weight,  subject  to  established  minimum  carload  weight  but 
npt  less  than  30,000  lbs.,  and  at  the  carload  rate  applicable. 

Section  4  (a).  The  excess  over  the  quantity  that  can  be  loaded  In  or  on  one 
car  shall  be  charged. 

(b)  If  loaded  in  one  closed  car,  at  actual  or  authorlEed  estimated  weight, 
and  at  the  carload  rating  applicable  on  the  entire  shipment 

(c)  If  loaded  on  one  open  car,  at  actual  or  authorized  estimated  weight, 

fuid  at  the  carload  rating  applicable  on  the  entire  shipment — subject  to  a 

minimum  charge  of  5,000  lbs.  at  first  class  rate. 

«  *  ♦  •  •  m  V 

Section  6.  The  way-bill  for  each  car  whether  for  the  excess  or  full  load, 
must  give  reference  to  the  way-bill  for  each  other  car  used  In  the  shipment 

It  is  testified  for  complainant  that  the  first  car  was  loaded  to 
visible  capacity,  that  the  forwarding  of  the  shipments  under  sepa- 
rate billing  was  due  to  oversight  of  the  shipper,  and  that  the 
rule  was  complied  with  in  every  other  particular.  Defendants 
concede  that  the  second  car  was  handled  in  the  identical  man- 
ner in  which  it  would  have  been  handled  had  the  rule  been  fully 
complied  with.  Nevertheless,  it  is  apparent  that  to  grant  the  relief 
asked  would  be  tantamount  to  the  waiver  of  an  essential  requircj,- 
ment  of  the  rule,  as  the  shipper  failed  not  only  to  comply  with  its 
literal  requirements,  but  also  failed  to  make  cross  reference  to  the 
separate  shipments  in  the  actual  billing  or  to  take  any  step  which 
would  indicate  that  all  the  commodities  were  offered  as  a  single 
shipment. 

The  law  imposes  upon  shippers  the  duty  of  ascertaining  the  rates 
and  conditions  under  which  they  ship,  and  noncompliance  by  a  ship- 
per with  tariff  rules  affords  no  basis  for  a  finding  that  the  rate 
legally  applicable  is  unreasonable  or  otherwise  unlawful  or  for  au- 
thorizing a  waiver  of  their  observance.  Moloney  Tank  Mfg.  Co.  v. 
St  L.  <6  S.  F.  R.  R,  Co.,  42  I.  C.  C,  605 ;  Good-Hopkins  Lumber  Co. 
T.  G.  N.  Ry.  Co.,  51 1.  C.  C,  99. 
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The  charges  applicable  to  the  first  car  were  $663.11,  based  on  the 
respective  actual  weights  of  the  articles  shipped  and  the  following 
rates :  $1.01  on  wrought  steel  pipe,  $2.03  on  bolts,  and  $3.84  on  pack- 
ing; and  on  the  second  car  $424.51,  based  on  the  following  rates: 
$2.23  on  wrought  steel  pipe,  iron  steam  separators,  and  fittings,  and 
$3.84  on  gauges.  The  shipments  were  therefore  overcharged  $112.22. 
The  $1.01  rate  was  a  carload  rate,  while  the  other  rates  applicable  were 
those  provided  for  less-than-carload  shipments. 

We  do  not  find  that  the  charges  legally  applicable  were  unrea- 
sonable, but  we  do  find  that  the  charges  collected  were  illegal  to  the 
extent  that  they  exceeded  $977.62.  We  further  find  that  the  com- 
plainant made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon;  that  it  has  been  damaged  to  the  extent  that  the 
charges  paid  exceeded  those  legally  applicable;  and  that  it  is  en- 
titled to  reparation  from  the  defendant  carriers  in  the  sum  of 
$112.22,  with  interest.  We  are  without  power  to  order  refund  of 
war  taxes. 

An  appropriate  order  will  be  entered. 
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No.  10795. 
LESSER-GOLDMAN  COTTON  COMPANY 

V. 

LOUISIANA  &  NORTH  WEST  RAILROAD  COMPANY  AND 

DIRECTOR  GENERAL,  AS  AGENT 


Submitted  December  SO,  1919,    Decided  May  S,  1920. 


Shipments  of  cotton  from  Emerson,  Ark.,  to  Magnolia,  Ark.,  there  compressed, 
and  reshipped  to  destinations  in  New  Hampshire  and  Massachusetts, 
found  to  have  been  misrouted.    Reparation  awarded. 

Edward  Gottscludk  for  complainant. 
H.  G.  Herhel  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 
By  Division  8: 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
were  filed. 

Complainant,  a  corporation  engaged  in  buying  and  selling  cotton 
at  St.  Louis,  Mo.,  by  its  complaint  filed  July  22,  1919,  as  amended, 
alleges  that,  due  to  misrouting,  unreasonable  charges  were  collected 
on  815  bales  of  cotton  shipped  in  December,  1917,  and  January,  1918, 
from  Emerson,  Ark.,  to  Magnolia,  Ark.,  there  compressed,  and  sub- 
sequently reshipped  to  points  in  New  Hampshire  and  Massachusetts. 
Reparation  is  sought.    Rates  will  be  stated  in  cents  per  100  pounds. 

The  cotton  moved  from  Emerson  in  various  small  lots  over  the 
Louisiana  &  North  West  Railroad,  hereinafter  referred  to  as  de- 
fendant, a  line  not  under  federal  control,  to  Magnolia  where  it  was 
compressed.  The  legally  applicable  rate  on  the  inbound  shipments 
was  16.8  cents.  Complainant's  witness  testified  that  it  paid  charges 
in  the  sum  of  $714.41  based  on  a  rate  of  17  cents.  The  shipments 
therefore  were  overcharged.  Complainant  also  paid  the  charges  for 
compression  direct  to  the  compress  company  at  Magnolia.  De- 
fendant's tariff  contained  a  provision  that  when  cotton  was  re- 
shipped from  Magnolia  by  way  of  its  line  within  12  months  from 
date  of  shipment  into  Magnolia,  to  destinations  to  which  rates  were 
published  from  Magnolia,  on  presentation  of  claim  through  agent  at 
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concentration  point  supported  by  inbound  freight  bills  and  out- 
bound bills  of  lading,  the  inbound  freight  charges  on  the  number  of 
bales  reshipped,  but  not  in  excess  of  the  number  of  bales  shipped  in, 
would  be  refunded  to  shipper.  The  application  of  this  provision, 
however,  was  restricted  to  certain  routings  from  Magnolia,  one 
being  delivery  by  defendant  to  the  Vicksburg,  Shreveport  &  Pacific 
Railway  at  Gibbsland,  La.  In  December,  1917,  and  January,  1918, 
ei^t  bills  of  lading  covering  this  cotton  were  executed  at  Magnolia 
consigning  five  carloads  to  Suncook,  N.  H.,  and  one  carload  each  to 
Greenville,  N.  H.;  Maple  Grove,  Mass.;  and  Lowell,  Mass.,  routed 
by  the  shipper  ''  V.,  &  &  P.  at  Gibbshind,  La."  The  bills  of  lading 
show  complainant  or  its  agent  as  shipper  and  all  were  signed  by 
defendant's  agent  at  Magnolia.  Because  of  an  embargo  by  this 
route  the  shipments  were  held  for  some  time  at  Magnolia,  except 
one,  which  moved  in  the  latter  part  of  December,  1917,  the  others 
not  being  forwarded  until  April  and  May,  1918.  All  moved  over 
defendant's  line  to  McNeil,  Ark.,  and  were  there  delivered  to  the  St. 
Louis  Southwestern  Railway,  hereinafter  termed  the  Cotton  Belt. 
There  was  no  tariff  provision  for  refund  of  the  inbound  freight 
charges  on  cotton  when  moving  from  Magnolia  over  this  route,  and 
complainant  seeks  reparation  for  the  amount  thereof  due  to  alleged 
misrouting  by  defendant. 

When  the  bills  of  lading  were  made  complainant  had  at  Magnolia 
290  other  bales  of  cotton  on  whidi  bills  of  lading  had  not  been  exe- 
cuted. On  February  7,  1918,  complainant  instrud^ed  defendant  to 
forward  by  way  of  the  Cotton  Belt  these  290  bales  to  various  points 
in  Maine  and  Massachusetts.  Bills  of  lading  covering  this  cotton 
were  made  in  February,  1918,  and  it  moved  over  the  Cotton  Belt  as 
directed.  Defendant  claims  to  have  inferred  from  the  instructions 
given  to  forward  the  290  bales  over  the  Cotton  Belt  that  complainant 
desired  the  815  bales  so  forwarded,  because  all  shippers  having  cotton 
at  Magnolia,  including  complainant,  knew  the  conditions  with  respect 
to  embargoes  and  car  shortage  and  had  been  urging  the  movement  of 
cotton  from  Magnolia.  Complainant  admits  that  it  authorized 
movement  of  the  290  bales  over  the  Cotton  Belt  but  insists  that  it 
never  gave  any  instructions,  either  express  or  implied,  to  forward  the 
815  bales  over  the  Cotton  Belt  and  the  evidence  does  not  justify  a 
finding  to  the  contrary. 

Rates  of  78  and  81  cents,  to  which  defendant  and  other  carriers 

were  parties,  were  published  by  the  Cotton  Belt  and  the  Vicksburg, 

Shreveport  &  Pacific,  respectively,  from  Magnolia  to  the  several 

destinations,  but  the  transit  arrangement  only  applied  in  connection 

with  the  81 -cent  rate. 
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The  route  of  movement  of  the  shipments  beyond  the  rails  of  the 
Cotton  Belt  is  not  shown.  It  was  stated,  however,  by  both  com- 
plainant and  defendant  that  78  cents  was  the  rate  legally  applicable 
on  the  shipments  and  that  if  the  shipments  had  moved  by  way  of 
Oibbsland  the  rate  would  have  been  81  cents.  It  seems  that  different 
rates  were  charged  on  the  shipments,  some  apparently  having  been 
charged  78  cents,  some  81  cents,  and  others  88  cents,  the  latter  being 
the  rate  published  by  way  of  the  Cotton  Belt  on  cotton  when  com- 
pressed by  the  carrier.  But,  as  above  stated,  the  charges  for  compres- 
sion at  Magnolia  had  been  paid  by  complainant.  Invoices  introduced 
in  evidence  by  complainant  show  that  in  settlement  for  the  cotton  it 
allowed  consignees  freight  charges  from  Magnolia  at  the  rate  of 
81  cents. 

We  find  that  the  shipments  were  misrouted  by  the  Louisiana  & 
North  West  Eailroad;  that  complainant  made  the  shipments  as  de- 
scribed and  paid  and  bore  the  charges  thereon;  that  it  was  damaged 
by  the  misrouting  to  the  extent  of  the  inbound  charges  paid,  less  8 
cents  per  100  pounds,  the  amount  by  which  the  rate  from  Magnolia 
over  the  route  designated  by  the  shipper  exceeded  the  rate  via  the 
route  of  movement;  and  that  it  is  entitled  to  reparation,  with  inter- 
est, from  the  Louisiana  &  North  West  Railroad  Company.  The 
exact  amount  of  reparation  due  can  not  be  determined  upon  this 
record,  and  complainant  should  comply  with  rule  V  of  the  Rules  of 
Practice.  The  overcharges  on  the  outbound  shipments  should  be 
promptly  refimded  to  the  party  or  parties  entitled  thereto.  We  are 
without  power  to  order  refund  of  war  taxes. 
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No.  10800.^ 
ST.  BERNARD  CYPRESS  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  NEW   ORLEANS, 
TEXAS  &  MEXICO  RAILWAY  COMPANY,  ET  AL. 


SubtniUed  March  4,  1920*    Decided  May  S,  19t0. 


Rates  <Mi  cypress  lumber,  in  carloads,  from  New  Orleans,  La.,  to  Violet,  Phoenix, 
and  Pointe-a-la-Hache,  La.,  found  unreasonable.    Reparation  awarded. 

E.  W.  McKay  for  complainants. 
R.  H.  KeUey  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McCiiobd,  Hall,  and  Eastbcan. 
By  Division  3: 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainants,  corporations  engaged  in  the  lumber  business  at 
New  Orleans,  La.,  seek  reparation,  alleging  by  complaints  seasonably 
filed  that  the  class  rates  charged  on  cypress  lumber,  in  carloads,  from 
New  Orleans  to  Violet,  Phoenix,  and  Pointe-a-la-Hache,  La.,  were 
unreasonable  to  the  extent  that  they  exceeded  commodity  rates  sub- 
sequently established.    Rates  will  be  stated  in  cents  per  100  pounds. 

The  shipments  moved  during  the  period  from  August,  1918,  to 
January,  1919,  over  the  Louisiana  Southern  Railway.  Charges  were 
collected  at  the  applicable  class  A  rates  of  11.5  cents  to  Violet,  11 
miles;  and  21.5  cents  to  Phoenix,  35  miles,  and  to  Pointe-a-la-Hache, 
45  miles.  Prior  to  June  25, 1918,  there  were  commodity  rates  on  lum- 
ber of  3  cents  to  Violet  and  5  cents  to  Phoenix  and  Point-a-la- 
Hache,  published  to  expire  by  limitation  June  30, 1918.  On  June  25, 
1918,  they  were  increased  to  4  and  6.5  cents,  respectively,  under  Gen- 
eral Order  No.  28  of  the  Director  General  of  Railroads.  Upon  the 
expiration  of  these  rates,  on  June  30,  1918,  the  class  rates  assailed 
became  applicable.  Defendants  apparently  concede  that  the  applica- 
tion of  the  class  rates  to  this  trafiic  was  unreasonable,  and  state  that 
but  for  the  extraordinary  conditions  existing  at  the  time,  affecting 

'This  report  also  embraces  No    10800   (Sub-No.   1),  Same  v.  Same;  and  No.   10800 
(Sub-No.  2)  Louisiana  Red  (Cypress  Company  v.  Same. 
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the  revision  and  publication  of  rates  as  a  result  of  General  Order 
No.  28,  it  is  probable  that  commodity  rates  would  have  been  pro- 
vided. On  February  6,  1919,  the  Director  Greneral  established  the 
following  commodity  distance  scale: 


Distance. 

Rate. 

10  miles  and  less .^ 

30  "nlles  an<l  over  tO. 

Genu. 

.     6 

7 

8 

0 

10 

30miles*and  over  20 

40  miles  and  over  30. ................. 

60  miles  and  over  40. 

In  Ruddock  Orleans  Cypress  Co.  v.  Director  General^  66  I.  C.  C, 
286,  we  found  the  rate  of  11.6  cents  on  cypress  lumber  from  New 
Orleans  to  Violet  unreasonable  and  awarded  reparation  to  the  basis 
of  7  cents,  the  rate  subsequently  established  under  the  distance  scale. 

We  find  that  the  rates  assailed  to  Violet,  Phoenix,  and  Pointe-a-la- 
Hache  were  unreasonable  to  the  extent  that  they  exceeded  7  cents, 
9  cents,  and  10  cents,  respectively ;  that  complainants  made  the  ship- 
ments as  described  and  paid  and  bore  the  charges  thereon ;  that  they 
have  been  damaged  to  the  extent  of  the  difference  between  the  charges 
paid  and  those  that  would  have  accrued  upon  the  basis  herein  found 
reasonable;-  and  that  they  are  entitled  to  reparation,  with  interest. 
The  exact  amount  of  reparation  due  can  not  be  determined  on  this 
record  and  complainants  shoidd  comply  with  rule  V  of  the  Rules  of 
Practice.    We  are  without  power  to  order  refund  of  war  taxes. 
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No.  10844. 

TUFFLI  BROTHERS  PIG  IRON  &  COKE  COMPANY 

V. 

LOUISVILLE  &  NASHVILLE  RAILROAD  COMPANY, 

DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  9,  19tO.    Decided  May  S,  1920. 


Rate  on  pig  iron  in  carloads  from  Birmingbam,  Ala.,  to  McGill,  Nev.,  found 
not  to  have  been  unreasonable  or  otherwise  unlawfuL  Refund  of  over- 
charges directed  and  complaint  dismissed. 

/.  Scheele  for  complainant. 
William  Burger  for  defendants. 

Repobt  of  the  Commission. 

Division  3,  Commissioners  MgChosd,  Hall,  and  Eastman. 
Br  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainant,  a  corporation  engaged  in  buying  and  selling  pig 
iron  at  St.  Louis,  Mo.,  by  complaint  seasonably  filed,  as  amended, 
^seeks  reparation  on  two  carloads  of  pig  iron  dipped  August  21, 
1916,  from  Birmingham,  Ala.,  to  St.  Louis,  and  reconsigned  to  Mc- 
Gill,  Nev.,  alleging  that  the  combination  of  rates  based  on  St.  Louis, 
which  was  assessed  upon  the  shipments  was  unreasonable,  unjustly 
discriminatory,  and  unduly  prejudicial,  in  violations  of  sections  1, 
2,  and  3  of  the  act  to  regulate  commerce  to  the  extent  that  it  ex- 
ceeded a  joint  through  rate  applicable  via  another  route.  Rates  will 
be  stated  in  amounts  per  long  ton. 

Complainant  forwarded  the  shipments,  aggregating  90  tons,  from 
Birmingham  consigned  to  itself  at  St.  Louis  via  the  defendant  Louis- 
ville &  Nashville  Railroad,  and  when  notice  of  shipment  was  re- 
ceived on  August  24, 1916,  issued  a  reconsignment  order  to  that  car- 
rier at  St.  Louis  directing  that  the  cars  be  reshipped  to  the  Nevada 
Consolidated  Copper  Company,  McGill,  Nev.,  via  the  Missouri 
Pacific,  Denver  &  Rio  Grande,  and  Western  Pacific  railroads.  A 
new  bill  of  lading  was  issued  in  accordance  with  these  instructions 
and  the  cars  moved  as  routed.  Charges  of  $783.20  were  collected 
on  each  car.    These  were  20  cents  in  excess  of  the  charges  based 
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upon  the  legally  applicable  combination  rate  of  $17.40,  made  up  of 
$8.40  from  Birmingham  to  St.  Louis,  $10.08  from  St.  Louis  to  Shaf- 
ter,  Nev.,  and  $3.92  beyond.  Refund  of  the  apparent  overcharge 
of  40  cents  should  be  promptly  made. 

Complainant  shows  that  at  the  time  these  shipments  moved,  the 
other  carriers  originating  pig  iron  at  Birmingham  for  shipment 
west,  participated  in  a  joint  through  rate  via  St.  Louis,  and  other 
gateways  of  $11.20  to  Cobre,  Nev.,  from  which  point  to  McGill  the 
rate  is  the  same  as  the  rate  from  Shafter,  namely,  $8.92,  making  a 
through  rate  of  $15.12  which  would  have  been  applied  had  the  ship- 
ments originated  at  Birmingham  on  lines  other  than  the  Louisville 
&  Nashville.  Complainant  contends  that,  since  the  other  avail- 
able lines  published  a  lower  rate,  the  rate  charged  is  unreasonable. 
About  three  months  after  these  shipments  moved  the  Louisville  & 
Nashville  filed  its  concurrence  in  the  tariff  publishing  the  joint 
through  rate  to  Cobre. 

No  proof  was  introduced  in  support  of  the  allegations  of  unjust 
discrimination  and  undue  prejudice.  No  rate  comparisons  or  other 
evidence  bearing  upon  the  unreasonableness  per  se  of  the  rate  as- 
sailed was  introduced  by  complainant.  It  relied  solely  on  the  fact 
that  a  lower  rate  was  applicable  via  another  route,  which  was  sub- 
sequently established  via  the  route  of  movement.  We  have  repeat- 
edly held  that  such  facts  standing  alone  are  insufficient  to  establish 
the  unreasonableness  of  rates  attacked. 

Defendant  Louisville  &  Nashville  urges  that  since  the  shipments 
were  billed  to  St.  Louis  it  could  do  nothing  other  than  receive  them 
for  transportation  to  that  point  and  apply  its  legally  published 
rate,  and  that  since  that  rate  was  established  pursuant  to  our  decision 
in  SloBB'Sheffield  Steel  <&  Iron  Co.  v.  Z.  <t  N.  R.  R.  Co.,  80  I.  C.  C, 
597,  it  accorded  with,  our  judgment  as  a  reasonable  rate,  represented 
a  reduction  from  the  former  rate,  and  must  be  presumed  to  have 
been  reasonable  for  the  movement  to  St.  Louis.  This  defendant 
states  that  it  did  not  participate  in  the  joint  through  rate  to  Cobre 
because  it  deemed  that  rate  too  low,  but  later,  wlien  it  appeared  that 
its  nonparticipation  therein  not  only  affected  its  pig  iron  traffic  but 
other  traffic  as  well,  it  was  forced  to  meet  the  competition  and  pub- 
lished its  concurrence. 

We  do  not  find  that  the  rate  assailed  was  unreasonable  or  other- 
wise unlawful.    The  complaint  will  be  dismissed. 
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No.  10864. 

GILL- ANDREWS  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  CHICAGO  &  NORTH  WESTERN 

RAILWAY  COMPANY,  ET  AL. 


Submitted  February  26,  1920.    Decided  May  5,  1920. 


Demurrage  charges  at  Lansing,  Mich.,  on  a  carload  of  lumber  from  Deerbrook, 

Wis.,  illegally  assessed.    Reparation  awarded. 

-4.  E.  Solie  for  complainant 
W.  K.  Williams  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 
By  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainant,  a  corporation  engaged  in  the  lumber  business  at 
Wausau,  Wis.,  alleges  by  complaint  filed  September  2,  1919,  that  the 
demurrage  charges  collected  by  defendants  on  a  carload  of  lumber 
shipped  August  3,  1917,  from  Deerbrook,  Wis.,  and  diverted  at 
Milwaukee,  Wis.,  to  Lansing,  Mich.,  were  unjust  and  unreasonable. 
The  amount  of  the  demurrage  is  not  questioned,  complainant's  con- 
tention being  that  the  detention  was  due  to  error  on  the  part  of  the 
defendant  carriers.    Reparation  in  the  sum  of  $30  is  asked. 

Complainant  had  received  an  order  from  the  Strable  Lumber  & 
Salt  Company,  of  Saginaw,  Mich.,  to  ship  a  carload  of  lumber  to 
that  company  at  Lansing.  On  August  2,  1917,  the  lumber  was 
billed  from  Deerbrook,  in  compliance  with  complainant's  instruc- 
tions, to  "  Gill- Andrews  Lbr.  Co.,  Milwaukee,  Wis.,  G.  T.  at  Mil. 
M.  C.  Del.,"  with  the  words  "  to  be  reconsigned  to  Lansing,  Mich.," 
appearing  in  the  bbdy  of  the  bill  of  lading  under  the  caption,  "  De- 
scription of  Articles."  The  shipment  left  Deerbrook  on  August  3, 
1917,  and  on  that  day  complainant  mailed  an  invoice  containing  the% 
car  number  to  the  Strable  Lumber  &  Salt  Company  at  Saginaw,  and 
on  August  4  mailed  to  the  agent  of  the  Grand  Trunk  Railway  at 
Milwaukee  an  order  to  divert  the  car  to  the  Strable  Lumber  &  Sah 
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Company  at  Lansing.  A  copy  of  this  order  was  introduced  in  evi- 
dence. Complainant's  witness  testified  that  the  diversion  order  was 
mailed  in  an  ordinary  envelope  bearing  complainant's  name  and  the 
usual  return  notice,  although  it  formerly  had  been  accustomed  to 
send  such  orders  by  registered  mail.    The  order  was  never  received. 

The  car  moved  over  the  Chicago  &  North  Western  Eailway  to 
Milwaukee;  Grand  Trunk  Western  Railway,  via  ferry  across  Lake 
Michigan,  to  Owosso,  Mich.;  and  Michigan  Central  to  Lansing. 
The  movement  beyond  Milwaukee  was  in  accordance  with  instruc- 
tions received  by  the  Grand  Trunk  Western  from  the  Chicago  & 
North  Western.  The  arrival  notice  was  evidently  forwarded  to 
complainant  at  Lansing,  where  it  has  no  office.  Ten  days  after  the 
car  arrived  the  Strable  Lumber  &  Salt  Company,  upon  being  in- 
formed by  a  customer  to  whom  it  had  sold  the  lumber  that  the  car 
was  at  Lansing  consigned  to  complainant,  paid  demurrage  charges 
in  the  sum  of  $30  and  unloaded  the  car.  The  Strable  Lumber  & 
Salt  Company  later  deducted  the  amount  of  the  demurrage  charges 
from  complainant's  invoice. 

.Defendants  contend  that  the  bill  of  lading,  construed  as  a  whole, 
authorized  delivery  at  Lansing;  that  the  notation  ''M.  C.  Del." 
could  not  be  observed  at  Milwaukee  for  the  reason  that  the  Midiigan 
Central  does  not  serve  that  point,  but  could  be  observed  at  Lans- 
ing; and  that  in  the  absence  of  further  instructions  from  the  shipper 
it  was  the  right  and  the  duty  of  the  defendants  to  forward  the  car 
for  Michigan  Central  delivery  at  Lansing. 

Complainant  contends  that  the  notation  in  the  bill  of  lading  '^  to 
be  reconsigned  to  Lansing,  Midi.,"  may  not  properly  be  construed 
as  reconsignment  instructions,  but  merely  as  a  notice  to  the  carrier 
to  hold  the  car  at  Milwaukee;  that  no  consignee  at  Lansing  was 
named  in  the  bill  of  lading;  and  that  under  these  circumstances  it 
was  the  duty  of  the  carriers  to  hold  the  car  at  Milwaukee  and  await 
reconsignment  instructions. 

It  is  the  duty  of  a  carrier  to  issue  a  bill  of  lading  free  from 
ambiguity  or  uncertainty.  This  was  not  done.  To  regard  Mil- 
waukee as  the  ultimate  destination  is  inconsistent  with  "  M.  C.  Del.," 
and  also  inconsistent  with  tiie  notation.  To  regard  Lansing  as  the 
ultimate  destination  is  difficult  in  view  of  the  fact  that  no  consignee 
at  Lansing  is  named  and  the  further  fact  that  the  Grand  Trunk's 
tariff  did  not  provide  for  holding  at  Milwaukee.  Complainant  de- 
sired the  shipment  to  go  to  the  Strable  Lumber  &  Salt  Company  at 
^Laaisingj  but  no  evidence  of  that  desire  is  to  be  found  in  the  biU  of 
lading,  which  names  the  complainant  as  consignee  at  Milwaukee. 

We  find  that  the  Chicago  &  North  Western  Railway  was  at  fault 
in  accepting  and  moving  the  shipment  in  question  under  the  instruc- 
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tions  contained  in  the  bill  of  lading,  and  that  the  demurrage  charges 
in  issue  were  assessed  as  a  result  of  detention  due  to  its  error. 

The  demurrage  rules  of  the  Michigan  Central,  in  effect  during  the 
period  of  detention,  provided,  in  part,  that — 

no  demurrage  charges  shaU  be  coUected  under  these  rules  for  detention  of  cars 
through  causes  named  below.  Demurrage  charges  assessed  or  collected  under 
such  conditions  shall  be  promptly  cancelled  or  refunded  by  the  carrier. 

(B)  Railroad  errors  which  prevented  proper  tender  or  d^very. 

Under  these  rules,  no  demurrage  accrued  on  these  shipments,  and 
therefore  tiie  demurrage  charges  collected  were  illegally  assessed. 
Middle  West  Coal  Co.  v.  C.  db  O.  Ry.  Co.,  41  I.  C.  C,  723;  Schuh- 
Mason  Lumber  Co.  v.  M.  <&  O.  R.  R.  Co.,  46 1.  C.  C,  365.  We  further 
find  that  complainant  paid  and  bore  these  demurrage  charges;  that 
it  has  been  damaged  in  the  amount  thereof;  and  that  it  is  entitled 
to  reparation  from  the  Michigan  Central  Railroad  Company  in  the 
sum  of  $80,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10922. 
CABOLTNA  PORTLAND  CEMENT  COMPANY 

V. 

DIRECTOR  GENERAL.  CENTRAL  OF  GEORGIA  RAILWAY 

♦  CO:ul>ANY,  ET  AL. 


Submitted  February  20,  1920.    Decided  May  3,  1920. 


Carload  of  yellow-pine  lumber  from  Slaaghters,  Ala.,  to  Cairo,  111.,  reconslgDed 
to  Cincinnati,  Ohio,  found  to  have  been  misrouted.    Reparation  awarded. 

A,  J,  Ribe  for  complainant. 

Frarik  W.  Owathmey  for  defendants. 

r 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3 : 

No  exceptions  were  filed  to  the  report  proposed  by  the  examiner 
and  here  followed  by  us. 

Complainant  is  a  corporation  dealing  in  building  material,  with 
general  oflSces  at  Charleston,  S.  C.  By  complaint  seasonably  filed  it 
alleges  that,  due  to  misrouting,  unreasonable  and  illegal  charges  were 
collected  by  defendants  on  a  carload  of  yellow-pine  lumber  shipped 
August  13, 1917,  from  Slaughters,  Ala.,  to  Cairo,  111.,  and  reconsigned 
to  Cincinnati,  Ohio.  Reparation  is  asked.  Rates  will  be  stated  in 
cents  per  100  pounds. 

The  shipment,  weighing  69,600  pounds,  was  originally  consigned 

to  complainant  at  Cairo  and  moved  to  that  point  on  August  13, 1917, 

from  Slaughters  by  way  of  the  Central  of  Greorgia  and  Illinois  Central 

railroads.    On  September  5, 1917,  after  the  shipment  arrived  at  Cairo, 

complainant  by  letter  directed  the  Illinois  Central  to  reconsign  the 

car  to  Cincinnati,  but  specified  no  routing.    The  shipment  moved 

from  Cairo  over  the  Illinois  Central  to  Indianapolis,  Ind.,  and  thenco 

to  Cincinnati  by  way  of  the  Cleveland,  Cincinnati,  Chicago  &  St. 

Louis  Railway.    Upon  its  arrival  at  Cincinnati  the  consignee  ordered 

the  car  placed  for  unloading  at  St.  Bernard,  Ohio,  a  point  within 

the  Cincinnati  switching  limits  and  taking  Cincinnati  rates.    Charges 

of  $206.02,  excluding  demurrage  charges  accruing  at  Cairo  and  not 

in  issue,  were  collected  at  a  rate  of  29.6  cents.    The  rate  legally 

applicable  was  31.6  cents,  made  up  of  20  cents  to  Cairo  and  11.6  cents 

beyond.    The  shipment  was  therefore  undercharged  $13.92. 
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When  the  shipment  moved  a  tari£F  to  which  the  Central  of  G^rgia, 
the  Illinois  Central,  and  the  Baltimore  &  Ohio  Southwestern  rail- 
roads, among  others,  were  parties,  published  a  joint  rate  of  20  cents 
on  yellow-pine  lumber,  in  carloads,  from  Slaughters  to  Cincinnati. 
That  rate  was  not  restricted  in  its  application  to  any  particular  route 
or  routes.  The  tariff  provided  that  shipments  taking  the  rates  named 
therein  would  be  subject  to  the  reconsigning  charges  and  privileges 
authorized  by  the  tariffs  of  the  individual  carriers  parties  thereto. 
The  tariff  of  the  Illinois  Central  in  effect  wh^i  the  shipment  moved 
authorized  reconsignment  to  destinatiims  beyond  the  rebonsigning 
points,  at  the  through  rates  and  without  additional  charge,  of  car- 
load freight  originating  on  or  beyond  its  lines,  upon  condition  that 
requests  to  change  destination  were  received  in  writing,  accompanied 
by  the  original  bills  of  lading,  in  time  for  cars  to  move  over  routes 
via  which  through  rates  were  in  force;  and,  in  instances  where  the 
change  in  destination  necessitated  a  back  haul,  reconsignment  was 
permitted  at  the  sum  of  the  local  rates  to  and  from  the  reconsigning 
point 

Complainant  contends  that  as  the  routing  between  Slaughters  and 
Cincinnati  was  not  restricted  in  the  tariff  naming  the  joint  rate  of 
20  cents,  that  rate  was  applicable  over  the  Central  of  (Georgia  to 
Birmingham,  the  lUinois  Central  through  Cairo  to  Odin,  111.,  and 
the  Baltimore  &  Ohio  Southwestern  to  Cincinnati;  and  that  the 
distance  over  that  route  to  Cincinnati,  828  miles,  is  not  unreason- 
able as  compared  with  distances  of  768  and  792  miles,  respectively, 
over  the  Illinois  Central's  natural  route  through  Fulton,  Ky.,  to 
Louisville,  Ky.,  and  the  Louisville  &  Na^ville  or  Baltimore  &  Ohio 
Southwestern  to  Cincinnati.  It  rests  its  claim  for  reparation  upon 
the  alleged  misrouting  resulting  from  the  failure  of  the  Illinois 
Central,  in  the  absence  of  routing  instructions,  to  forward  the  car 
from  Cairo  to  Cincinnati  over  one  of  the  routes  via  which  it  con- 
tends that  the  joint  rate,  which  was  lower  than  the  combination 
rate  applied  for  the  movement  through  Indianapolis,  was  applicable. 

Defendants,  on  the  other  hand,  contend  that  the  joint  rate  should 
be  protected  only  on  shipments  moving  over  natural  routes;  that 
the  natural  route  of  tiie  Illinois  Central  on  traffic  from  Slaughters 
to  Cincinnati  is  by  way  of  Fulton,  the  junction  point  of  its  Louis- 
ville and  Cairo  lines,  located  44  miles  southeast  of  Cairo;  that  in 
order  to  obtain  the  benefit  of  the  joint  rate  complainant  should  have 
requested  reconsignment  before  the  shipment  passed  Fulton;  and 
that  complainant's  claim  that  the  joint  rate  should  have  been  pro- 
tected via  the  more  circuitous  route  through  Cairo  is  founded  upon 
an  interpretation  of  the  tariff  which  is  wholly  unreasonable. 
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In  Ycm  Duaen  Harrington  Co.  v.  O.^  M.  ds  St.  P.  Ry.  Co.^  4tl  I.  C.  C, 
59,  we  found  that  if  it  was  defendants'  purpose  to  restrict  the  ap- 
plication of  a  joint  rate  to  any  particular  route,  and  the  reconsigning 
privilege  authorized  in  conn^ion  therewith  to  any  particular  point, 
it  should  have  been  done  by  clear  and  imequivocal  language. 

The  lumber  constituting  the  shipment  was  sold  by  complainant 
for  account  of  the  original  consignor,  the  agreement  between  them 
providing  that  complainant  should  bear  any  freight  overcharges 
and  assume  the  burden  of  recovering  back  any  such  overcharges 
from  the  carriers.  On  the  assumption  that  the  joint  rate  of  20 
cents  was  lawfully  applicable  on  the  through  movement,  complain- 
ant remitted  to  the  original  consignor  an  amount  equal  to  the  dif- 
ference between  the  invoice  price  of  the  lumber  and  the  charges 
which  would  have  accrued  at  that  rate.  It  is  therefore  entitled  to 
any  reparation  which  may  be  found  due  on  this  shipment. 

We  find  that  if  the  shipment  had  been  forwarded  from  Cairo 
to  Cincinnati  by  way  of  Odin  and  the  Baltimore  &  Ohio  South- 
western Eailroad  the  rate  legally  applicable  from  Slaughters  to 
Cincinnati  would  have  been  20  cents  per  100  pounds.  We  further 
find  that  the  Illinois  Central  Bailroad  misrouted  the  shipment;  that 
the  shipment  was  made  as  described ;  and  that  the  complainant  paid 
and  bore  the  charges  thereon  and  was  damaged  by  such  misrouting 
to  the  extent  of  the  difference  between  the  charges  paid  and  those 
which  would  have  accrued  had  the  shipment  been  forwarded  by 
way  of  the  route  through  Odin  over  which  the  20-cent  rate  ap- 
plied; and  that  it  is  entitled  to  reparation  from  the  Illinois  Cen- 
tral Eailroad  Company  in  the  sum  of  $66.82,  with  interest.  That 
carrier  should  make  settlement  witii  its  connections  on  basis  of  the 
applicable  rate. 

An  appropriate  ordei*  will  be  entered* 
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No.  10868, 
GRIESS-PFLEGER  TANNING  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  CHICAGO  &  NORTH 
WESTERN  RAILWAY  COMPANY,  ET  AL. 


Submitted  March  25, 1920.    Decided  May  S,  1920. 


Charges  collected  on  a  less-than-carload  shipment  consisting  of  a  press  bed  of 
an  embossing  machine  from  Waukegan,  111.,  to  Champlain,  N.  Y.,  found 
not  to  have  been  illegal  or  otherwise  In  violation  of  the  act.  Ck>mplaint 
dismissed. 

John  P.  Powers  for  complainant. 
Robert  H.  Widdicomhe  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 
By  Division  8 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
were  filed. 

Complainant,  a  corporation  engaged  in  tanning  hides  at  Wauke- 
gan,  lU.,  by  complaint  seasonably  filed  alleges  that  the  less-than- 
carload  charges  collected  by  defendants  for  the  transportation  of  a 
damaged  portion  of  an  embossing  machine,  known  as  a  Sheridan 
press  rising  bed,  weighing  2,750  pounds,  from  Waukegan  to 
Champlain,  N.  Y.,  in  August,  1918,  were  illegal,  unjust,  and  un- 
reasonable to  the  extent  that  they  exceeded  charges  which  would 
have  accrued  if  the  rate  contemporaneously  applicable  on  scrap  iron 
had  been  applied.    Reparation  is  asked. 

The  shipment  was  billed  by  complainant  as  **  1  Sheridan  Press.** 
Charges  were  collected  at  the  first-class  rate  of  $1,215  per  100  pounds 
applicable  on  machinery.  The  sole  contention  of  complainant  is 
that  the  shipment  was  scrap  iron  and  that  the  charges  accordingly 
should  have  been  based  on  the  fourth-class  rate  of  57.5  cents  per 
100  pounds. 

Complainant's  witness  testified  that  the  press  bed  was  in  one  piece 
but  that  it  was  cracked;  that  a  representative  of  the  manufacturers 
after  an  inspection  had  advised  complainant  that  it  could  not  be 
repaired,  that  it  was  scrap  iron  and  that  to  determine  the  cause  of 
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the  crack  it  would  be  necessary  to  return  the  bed  to  the  factory  at 
Champlain  for  examination ;  that  in  shipping  it  to  Champlain  it  was 
erroneously  billed  as  a  press  instead  of  scrap  iron;  and  that  upon 
receipt  of  the  shipment  the  manufacturers  issued  a  credit  memo- 
randum to  complainant  for  $12.09,  representing  the  difference  be- 
tween the  value  of  the  press  bed  as  scrap  iron  and  the  freight 
charges  on  the  shipment.  Tiie  witness  had  no  personal  knowledge 
of  the  shipment,  his  testimony  being  entirely  hearsay. 

Defendants'  tariff  provides  that  the  rate  on  scrap  iron  applies  only 
on  "  scraps  or  pieces  of  iron  or  steel  of  value  for  remelting  purposes 
only."  It  is  not  shown  that  the  press  bed  had  reached  the  stage  of 
being  the  "scraps  or  pieces  of  iron  or  steel"  contemplated  by  tfie 
tariff  description  of  scrap  iron. 

We  find  that  the  charges  collected  were  not  illegal  or  otherwise 
in  violation  of  the  act  An  order  dismissing  the  complaint  will  be 
entered. 
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No.  10889. 

PINE  PLUME  LUMBER  COMPANY 

V. 

DIRECTOR    GENERAL,    AS   AGENT,    ATLANTIC    COAST 
LINE    RAILROAD    COMPANY,    ET    AL. 


Sul^mUted  February  11,  1920,    Decided  May  S,  1920. 


Rate  charged  on  five  carloads  of  cypress  lumber  from  Gable,  S.  C,  to  East 
Norwood,  Ohio,  found  to  have  been  unreasonable.    Reparation  awarded. 

E.  W.  McKay  for  complainant. 
No  appearance  for  defendants. 

Report  op  the  CJommission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3: 

The  issues  here  presented  were  made  the  subject  of  a  proposed  re- 
port by  the  examiner,  and  no  exceptions  were  filed  by  the  parties. 

Complainant  is  a  corporation  engaged  in  the  purchase  and  sale  of 
lumber  at  Savannah,  Ga.  By  complaint  filed  August  23,  1910,  it 
alleges  that  the  rate  charged  by  defendants  for  the  transportation  of 
five  carloads  of  cypress  lumber  from  Gable,  S.  C,  to  East  Norwood, 
Ohio,  in  May  and  June,  1919,  was  unreasonable,  in  violation  of  sec- 
tion 1  of  the  act  to  regulate  commerce  and  section  10  of  the  federal 
control  act.  Reparation  is  asked.  Rates  will  be  stated  in  cents  per 
100  pounds. 

G^ble  is  a  point  on  the  Alcolu  Railroad,  a  line  not  under  federal 
control.  East  Norwood  is  within  the  switching  limits  of  Cincinnati, 
Ohio,  and  Cincinnati  rates  are  applicable  thereto  on  lumber  from 
southern  points,  including  Gable. 

Between  May  23  and  June  17,  1919,  both  inclusive,  complainant 
shipped  five  carloads  of  cypress  lumber,  weighing  214,900  pounds, 
from  Gable  consigned  to  the  Boss  Washing  Machine  Company  at 
East  Norwood.  The  shipments  moved  over  the  Alcolu  Railroad  and 
Atlantic  Coast  Line  to  Augusta,  Ga.,  Georgia  Railroad  to  Atlanta, 
Ga.,  thence  Louisville  &  Nashville  Railroad  to  Cincinnati.  Delivery 
was  made  by  the  Cincinnati,  Lebanon  &  Northern  Railroad.  Charges 
aggregating  $666.19  were  coUected  at  destination  at  the  applicable 
joint  rate  of  31  cents.    These  charges  were  paid  by  the  consignee  and 
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deducted  from  the  invoice  price  of  the  lumber.  Complainant  con- 
tends that  the  rate  charged  was  unreasonable  to  the  extent  that  it 
exceeded  30  cents. 

From  May  15, 1916,  to  June  1, 1918,  the  rate  on  lumber  from  Gable 
to  Cincinnati,  applicable  over  tiie  route  of  movement,  was  25  cents. 
On  the  latter  date  this  rate  was  increased  1  cent,  presumably  under 
permission  granted  in  our  supplemental  order  in  The  Fifteen  Per 
Cent  Case^  45  I.  C.  C,  303.  That  order,  however,  did  not  authorize 
any  increase  in  the  lumber  rates  from  South  Carolina  or  other  south- 
em  States  to  Ohio  River  points.  Effective  June  25, 1918,  the  26-cent 
rate  was  increased  to  31  cents,  under  General  Order  No.  28  of  the 
Director  General  of  Railroads.  Defendants  admit  that  the  1-cent 
increase  was  made  in  error  and  express  their  willingness  to  pay  the 
reparation  asked.  The  joint  rate  was  reduced  to  30  cents,  effective 
February  29,  1920. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  30  cents  per  100  pounds.  We  further  find  that  complain- 
ant made  the  shipments  as  described  and  paid  and  bore  the  charges 
thereon;  that  it  has  been  damaged  to  the  extent  of  the  difference 
between  the  charges  paid  and  those  which  would  have  accrued  at  the 
rate  herein  found  reasonable;  and  that  it  is  entitled  to  reparation  in 
the  sum  of  $21.49,  with  interest 

An  appropriate  order  will  be  entered. 
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No.  10899. 
LOWRY  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  MICHIGAN  CENTRAL  RAILROAD 

COMPANY,  ET  AL. 


Submitted  February  11,  1920,    Decided  May  S,  1920. 


Allegation  that  charges  collected  on  a  carload  of  lumber  from  Texla,  Tex.,  to 
Owosso,  Mich.,  were  unreasonable  because  computed  on  an  excessive 
weight  not  sustained.    Complaint  dismissed. 

G.  H.  Lowry  for  complainant. 
A.  P.  Humburg  for  defendants. 

* 

Report  of  the  Commission. 

Division  8,  Comiossioners  McChord,  Hall,  and  Eastman. 

By  Division  8: 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
were  filed. 

By  complaint  seasonably  filed  complainant,  a  corporation,  alleges 
that  the  charges  collected  by  defendants  for  the  transportation  of  a 
carload  of  lumber  shipped  August  10,  1916,  from  Texla,  Tex.,  to 
Owosso,  Mich.,  were  unjust  and  unreasonable  in  that  they  were  com- 
puted on  the  basis  of  an  excessive  weight    Reparation  is  asked. 

The  shipment  consisted  of  1  by  4  inch  long-leaf  yellow-pine 
lumber,  dressed  to  |f  inch  in  thickness.  Charges  were  assessed  on 
a  weight  of  40,400  pounds,  obtained  August  12, 1916,  at  De  Qnincey, 
La.,  the  first  weighing  point  en  route,  about  25  miles  from  Texla. 
The  scale  had  been  tested  on  January  12, 1916,  and  each  of  its  four 
sections  was  found  to  be  weighing  heavy  by  amounts  varying  from 
40  to  160  pounds.  A  slight  adjustment  was  made  and  the  scales 
then  weighed  correctly.  The  scale  was  next  tested  February  17, 
1917,  when  each  section  was  weighing  perfectly.  No  repairs  were 
made  and  none  was  necessary  during  the  intervening  period. 

The  shipment  was  transferred  from  the  original  car  and  re- 
weighed  en  route  at  Centralia,  111.,  on  August  24.  This  showed  a 
weight  of  88,700  pounds.  The  scale  at  Centralia  was  tested  August 
2  and  September  23,  and  was  found  to  be  weighing  correctly  at  each 
test. 
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At  complainant's  request  it  was  again  reweighed  at  destination, 
September  5,  and  a  weight  of  37,400  pounds  was  obtained.  The 
scale  at  that  point  had  been  tested  August  24,  and  the  third  and 
fourth  sections  were  found  to  be  weighing  40  pounds  heavy.  This 
was  corrected,  and  a  further  test  February  6,  1917,  showed  that  it 
was  weighing  perfectly  on  all  sections. 

Complainant  offered  a  sworn  statement  of  the  shipping  clerk  who 
loaded  the  shipment  that  all  the  lumber  was  kiln  dried.  Complain- 
ant alleges  that  the  estimated  weight  of  15,830  feet  of  kiln-dried 
dressed  pine,  the  amount  of  lumber  contained  in  this  shipment, 
based  upon  the  tables  of  weights  employed  by  lumber  manufacturers, 
would  be  37,400  pounds. 

Defendants  contend  that  the  differences  in  weight  obtained  at 
the  three  weighings  of  the  shipment  were  the  result  of  shrinkage 
in  the  lumber,  which  they  claim  was  partly  green;  and  in  support 
of  this  contention  they  showed  that  the  purchaser  of  the  shipment 
demanded  an  adjustment  in  the  invoice  price  on  4,482  feet  of  the 
lumber  on  account  of  poor  dreeing  which  the  purchaser,  in  a  letter, 
introduced  in  evidence,  stated  was  due  to  the  fact  that  about  half, 
more  or  less,  of  the  lumber  was  green. 

The  evidence  offered  by  complainant  is  not  sufficient  to  establish 
inaccuracy  in  the  track-scale  weights.  We  find  that  the  allegations 
of  the  complaint  have  not  been  sustained,  and  an  order  will  be  en- 
tered dismissing  the  complaint. 
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No.  10918. 
THOMAS  IRON  COMPANY 

V. 

DIRECTOR  GENERAL. 


BuJmitted  May  6,  1920,    Decided  May  11,  1920. 


Rate  on  coke  In  carloads  from  Seaboard,  N.  J.,  to  Hellertown,  Pa.,  found  to 

have  been  unreasonable.    Reparation  awarded. 

George  W.  Aubrey  for  complainant. 
A,  B.  Hayes  for  intervener. 
John  L,  Seager  for  defendant. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

By  Division  2: 

The  issues  here  presented  were  made  tlie  subject  of  a  proposed 
report  by  the  examiner.  Exceptions  thereto  were  filed  by  the  com- 
plainant, and  the  parties  have  orally  argued  the  case  before  us. 

The  complainant,  a  corporation  engaged  in  manufacturing  pig 
iron  at  Hellertown,  Pa.,  by  complaint  filed  September  23,  1919, 
alleges  that  the  rate  of  $1.65  per  net  ton  charged  on  118  carloads 
jf  coke  shipped  during  the  period  between  March  10  and  May  16, 
J  918,  both  inclusive,  from  Seaboard,  N.  J.,  to  Hellertown  was 
unreasonable  to  the  extent  that  it  exceeded  a  rate  of  $1.40.  Repa- 
ration only  is  sou^t.  The  Seaboard  By-Product  Coke  Company, 
which  operates  a  by-product  coke  plant  at  Seaboard,  intervened  on 
behalf  of  the  complainant.  Rates  will  be  stated  in  amounts,  per  net 
ton. 

Seaboard  is  on  the  Delaware,  Lackawanna  &  Western  and  the  Erie 
railroads,  a  diort  distance  west  of  Hoboken,  N.  J.  Hellertown  is 
on  the  North  Penn  brancli  of  the  I^iladelphia  &  Reading  Railway 
about  4  miles  south  of  Bethlehem,  Pa.  The  shipments  moved  over 
the  lines  of  the  Delaware,  Lackawanna  &  Western  to  Phillipsburg, 
N.  J.,  Central  Railroad  of  New  Jersey  to  Bethlehem  Junction,  Pa., 
and  the  Philadelphia  &  Reading  beyond,  a  distance  of  about  93 
miles.  Charges  were  collected  at  the  applicable  rate  of  $1.66,  made 
up  of  a  rate  of  $1.16  from  Seaboard  to  Bethlehem  and  a  rate  of 
60  cents  beyond.    Subsequent  to  tlie  movements^  June  10,  1918,  a 
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joint  rate  of  $1.40  was  established  from  Seaboard  to  Hellertown 
over  the  route  the  shipments  moved.  On  June  26,  1918,  following 
General  Order  No.  28  of  the  Director  General  of  Eailroads,  this 
rate  was  increased  to  $1.80  and  the  rate  of  $1.15  from  Seaboard  to 
Bethlehem  was  increased  to  $1.60.    These  rates  are  still  in  effect. 

Hellertown  is  in  the  territory  which  may  be  described  as  extending 
southwesterly  from  Easton,  Pa.,  to  Coming,  Pa.,  and  northwesterly 
from  Easton  to  ParryviUe,  Pa.  The  distance  from  Easton  to  Com- 
ing and  ParryviUe  is  about  25  miles.  Within  this  territory,  in  addi- 
tion to  complainant's  furnace  at  Hellertown,  there  are  furnaces  at 
Bethlehem,  Catasauqua,  and  Macungie,  which  produce  pig  iron  and 
which  employ  iron  ore,  coke,  limestone,  and  mill  cinder  or  roll  scale 
in  the  manufacture  of  their  product.  Complainant  observes  that 
the  rates  on  iron  ore  from  Buffalo ;  coke  from  Connellsville,  Pa.,  and 
points  in  West  Virginia;  and  roll  scale  from  New  England  points 
have  been  uniform  to  all  of  the  furnaces  in  this  territory;  also  that 
the  outbound  rates  on  pig  iron  to  points  in  New  England  have  been 
uniform. 

The  uniformity  referred  to  does  not  apply  to  certain  short-haul 
traffic,  including  coke,  and  complainant  is  not  seeking  reparation  on 
basis  of  the  rate  contemporaneously  applicable  from  Seaboard  to 
Bethlehem,  which  was  the  rate  also  applicable  from  Seaboard  to 
other  points  in  the  territory  described,  but  upon  basis  of  a  rate  25 
cents  greater  than  that  contemporaneously  applicable  to  these  points. 
In  support  of  its  contention  complainant  points  out  that  a  spread  of 
25  cents  between  the  rates  to  Hellertown  and  Bethlehem  was  estab- 
lished at  the  time  the  joint  rate  of  $1.40  was  made  effective  and  that 
the  present  spread  between  the  rates  to  these  points  is  20  cents. 

For  the  defendant  it  is  admitted  that  the  rate  from  Seaboard  to 
Hellertown  should  not  have  exceeded  the  contemporaneous  rate  to 
Bethldiem  by  more  t^an  25  cents,  but  it  is  insisted  that  the  rate  of 
$1.15  to  Bethlehem  when  complainant's  shipments  moved  was  sub- 
normal. In  support  of  this  it  is  urged  that  transportation  from 
Seaboard  to  Hellertown  involves  complicated  switching  movements 
near  Seaboard  and  other  switching.  The  rate  of  $1.15  from  Sea- 
board to  Bethlehem  did  not  compare  unfavorably  with  the  rates 
contemporaneously  applicable  from  Seaboard  and  other  coke-produc- 
ing points  for  similar  and  greater  distances  to  other  points  in  Penn- 
sylvania in  the  vicinity  of  Hellertown,  and  the  switching  operations 
referred  to  do  not  differ  from  those  necessary  in  connection  with 
movements  from  Seaboard  to  various  other  points  in  the  vicinity 
of  Hellertown  to  which  lower  rates  applied. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  $1.40  per  net  ton ;  that  complainant  made  the  shipments 
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a?  described  and  paid  and  bore  the  charges  thereon;  that  it  was 
damaged  to  the  extent  of  the  difference  between  the  charges  paid  and 
those  which  would  have  accrued  at  the  rate  herein  found  reasonable; 
and  that  it  is  entitled  to  reparation,  with  interest.  The  exact  amount 
of  reparation  due  can  not  be  determined  upon  this  record  and  com- 
plainant should  file  a  statement  in  accordance 'with  rule  V  of  the 
Rules  of  Practice. 


No.  10562. 
E.  I.  DU  PONT  DE  NEMOURS  &  COMPANY 

V. 

DIRECTOR   GENERAL,   HOUSTON   &  BRAZOS   VALLEY 

RAILWAY  COMPANY,  ET  AL. 


Sulmitted  August  27,  1919.    Decided  May  S,  1920. 


Rates  on  crude  sulphur,  in  carloads,  from  Bryanmound,  Tex.,  to  Thompson's 
Point,  N.  J.,  found  not  unreasonable  or  unduly  preJudiciaL  Refund  of 
overcharges  directed  and  complaint  dismissed. 

Harvey  S.  Farrow  for  complainant. 

A.  H.  Elder^  J.  W.  Terry ^  and  R.  V.  Fletcher  for  defendants. 

Report  of  the  Commission. 

Division  8,  Commissioners  McChord,  Haix,  and  Eastman. 

By  Division  3 : 

Complainant,  a  corporation  engaged  in  manufacturing  commercial 
explosives  at  Thompson's  Point,  N.  J.,  alleges  by  complaint  season- 
ably filed  that  the  charges  collected  on  numerous  carloads  of  crude 
sulphur  or  brimstone,  hereinafter  referred  to  as  sulphur,  forwarded 
from  Bryanmound,  Tex.,  to  Thompson's  Point,  were  illegal,  unreason- 
able, and  unduly  prejudicial.  Reparation  and  the  establishment  of 
a  reasonable  rate  for  the  future  are  asked.  Rates  will  be  stated  in 
cents  per  100  pounds. 

Thompson's  Point  is  about  17  miles  from  Wilmington,  Del.,  by 
way  of  the  Delaware  River.  Bryanmound  is  70.5  miles  south  of 
Houston,  Tex.  The  shipments  moved  during  August,  September, 
and  October,  1917,  as  routed  by  the  consignor:  Houston  &  Brazos 
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Valley,  St.  Louis,  Brownsville  &  Mexico,  and  Missouri,  Kansas^  A 
Texas  lines,  St.  Louis,  Mo.;  thence  to  Wilmington  via  either  (1) 
Baltimore  &  Ohio,  Cumberland  Valley,  and  Philadelphia  &  Bead- 
ing; or  (2)  Pennsylvania  lines,  Philadelphia  &  Beading;  and  be- 
yond Wilmington  via  the  Philadelphia  &  Beading  car  float;  total 
distances  of  2,233  and  2,175  miles,  respectively.  A  rate  of  48.5  cents 
was  applicable,  but  it  is  admitted  that  charges  in  excess  of  those 
based  on  that  rate  were  collected.  The  overcharges  should  promptly 
be  refunded. 

The  evidence  introduced  by  complainant  is  substantially  similar 
to  that  submitted  in  Du  Pant  de  Nemours  <6  Co.  v.  H.  cfe  B.  F. 
Ry.  Co.,  56  I.  C.  C,  834.  In  that  case  we  found,  among  other  things, 
that  a  rate  of  48.5  cents  on  this  traffic  from  Bryanmound  to  Carney's 
Point,  N.  J.,  on  the  West  Jersey  &  Seashore  Bailroad,  about  3  miles 
north  of  Thompson's  Point,  was  not  unreasonable  or  unduly  prejudi- 
cial. On  long-haul  traffic  the  rate  to  Thompson's  Point  and  Carney's 
Point  is  generally  the  same. 

Upon  the  record,  and  following  our  conclusion  reached  in  the 
case  cited,  we  find  that  the  rate  legally  applicable  to  complainant's 
shipments  was  not  unreasonable  or  unduly  prejudicial. 

An  order  will  be  entered  dismissing  the  complaint. 
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No.  10919, 

W.  p.  BROWN  &  SONS  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  ST.  LOXnS  &  SAN  FRANCISCO 

RAILROAD  COMPANY,  ET  AL. 


Sulnnitted  February  20,  1920,    Decided  May  S,  1920. 


Carload  shipments  of  lumber  from  Sulligent,  Ala.,  to  Marion,  Drexel,  Mor- 
ganton.  Hickory,  and  StatesviUe,  N.  O.,  found  to  have  been  misrouted. 
Reparation  awarded. 

«/.  S.  Thompson  and  P.  P.  Joyes  for  complainant. 
D.  Lynch  Yownger  for  defendants. 

Report  op  the  Commission. 

Division  3,  Comiossioners  McChord,  Hall,  and  Eartman. 

Bt  Division  3 : 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainants  are  J.  G.  Brown  and  T.  M.  Brown,  copartners  en- 
gaged in  the  lumber  business  at  Louisville,  Ky.,  under  the  firm  name 
of  W.  P.  Brown  &  Sons  Lumber  Company.  By  complaint  filed 
September  26,  1919,  they  allege  that  the  rates  charged  by  de- 
fendants on  14  carloads  of  lumber  shipped  between  September  28, 
1915,  and  September  8,  1916,  both  inclusive,  from  Sulligent,  Ala., 
to  Marion,  Drexel,  Morganton,  Hickory,  and  StatesviUe,  N.  C,  were 
illegal,  unreasonable,  and  in  violation  of  the  fourth  section  of  the 
act  to  regulate  commerce.  Reparation  only  is  asked.  The  claim 
was  presented  to  us  informally  within  the  statutory  period.  Rates 
will  be  stated  in  cents  per  100  pounds. 

The  points  of  destination  are  on  the  Asheville  division  of  the 
Southern  Railway  between  Asheville  and  Salisbury,  N.  C.  The 
shipments  moved  over  the  St.  Louis  &  San  Francisco  Railroad  to 
Birmingham,  Ala.,  and  the  Southern  beyond  through  Atlanta,  Ga. 
Beyond  Birmingham,  in  addition  to  the  route  of  movement,  the 
Southern  has  a  route  through  Chattanooga  and  Knoxville,  Tenn., 
and  Asheville,  N.  C.  Some  of  the  shipments  were  tendered  for 
transportation  unrouted,  and  the  others  were  routed  either  "  South- 
em  Railway  "  or  "  Southern  Railway  delivery.*' 
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The  shipments  aggregated  677,400  pounds  and  charges  were  col- 
lected in  the  sum  of  $1,874.83,  at  rates  ranging  from  27  cents  to 
28.5  cents,  the  exact  basis  for  which  does  not  appear.  The  rates 
legally  applicable  were  28  cents  to  Marion,  Drexel,  Morganton,  and 
Hickory,  and  28.5  cents  to  Statesville,  composed  of  10  cents  to 
Birmingham  and  18  cents,  or  18.5  cents,  respectively,  beyond.  Some 
of  the  shipments  were  apparently  undercharged  and  some  over- 
charged. 

When  the  shipments  moved  defendant  carriers  maintained  a  joint 

tariff  which  provided  on  lumber,  from  SuUigent  in  carloads,  rates  of 

14  cents  to  Chattanooga,  and  26.5  cents  to  Lexington.    This  tariff 

contained  the  following  intermediate  application  rule: 

To  any  point  of  destination  not  named  in  tliis  tarilT,  but  between  any  two 
points  of  destination  named,  the  rate  will  be  the  same  as  to  the  next  distant 
point  that  is  named. 

The  destinations  under  consideration  were  not  named  in  the  tariff. 

For  defendants  it  is  observed  that  while  these  destinations  are 
directly  intermediate  to  Lexington  by  way  of  the  route  through 
Birmingham  and  Chattanooga  they  are  not  directly  intermediate  to 
Lexington  by  the  route  of  movement,  and  that  the  latter  is  also  the 
one  over  which  traffic  from  SuUigent  to  Lexington  is  routed. 

Tiie  rate  applicable  to  Lexington  was  not  restricted  to  any  par- 
ticular route  of  the  Southern,  and  had  the  shipments  moved  by  way 
of  Chattanooga,  the  26.5-cent  rate  would  have  applied. 

We  find  that  the  Southern  Bailway  Company  misrout^  the  ship- 
ments; that  complainants  made  the  shipments  as  described  and  paid 
and  bore  the  charges  thereon  and  were  damaged  by  the  misrouting 
to  the  extent  of  the  difference  between  the  charges  applicable  over 
the  route  of  movement  and  those  which  would  have  accrued  had  the 
shipments  been  forwarded  by  the  route  over  which  the  26.5-cent  rate 
applied;  and  that  complainants  are  entitled  to  reparation,  with 
interest,  from  the  Southern  Railway  Company.  The  exact  amount 
of  reparation  due  can  not  be  determined  on  this  record.  Com- 
plainants should  comply  with  rule  V  of  the  Rules  of  Practice,  in- 
cluding in  the  adjustment  the  outstanding  undercharges  and  over- 
charges. 
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No.  10682.* 
WHITE  BROTHERS  A  CRUM  COMPANY 

V. 

DIRECTOR  GENERAL,  AMERICAN  RAILWAY  EXPRESS 

COMPANY,  ET  AL. 


SuhmiUed  AuQust  19,  1919.    Decided  May  S,  1920. 


Express  rates  on  cherries,  in  carloads,  from  Lewlston,  Idaho,  and  from  Union, 
Oreg.,  to  Reglna,  Saskatchewan,  Canada,  found  to  have  been  unreasonable. 
Reparation  awarded. 

H.  W.  Bishop  for  complainants. 

A.  H.  Lossow  for  Dominion  Express  Company. 

Report  of  the  Commission. 

Division  8,  Commissioners  McChoro,  Hall,  and  Eastman. 

By  Division  3: 

Complainants  in  these  cases  are  corporations  engaged  in  the  fruit 
business  at  Lewiston,  Idaho,  and  Regina,  Saskatchewan,  Canada^ 
respectively.  By  complaints  seasonably  filed  they  allege  that  the 
express  rates  charged  by  defendants  on  two  carloads  of  cherries 
shipped,  one  from  Lewiston,  and  one  from  Union,  Oreg.,  originating 
at  Cove,  Oreg.,  to  Regina  in  July  and  August,  1917,  respectively, 
were  unreasonable  and  in  violation  of  the  fourth  section  in  that 
they  exceeded  the  aggregates  of  intermediate  rates  contempora- 
neously in  effect.  They  pray  for  reparation.  Rates  hereinafter 
referred  to  are  express  rates  and  are  stated  in  amounts  per  100 
pounds. 

The  shipments  weighed  17,360  and  18,750  pounds  and  moved  from 
Lewiston  and  Union,  respectively,  to  Regina  by  the  American  Ex- 
press to  Spokane,  Wash.,  Western  Express  to  Kingsgate,  British 
Columbia,  and  Dominion  Express  beyond.  Express  charges  of 
$729.12  were  collected  on  the  shipment  from  Lewiston  based  on 
actual  wei^t  at  the  applicable  throu^  second-class  (scale  N)  rate 
of  $4.20,  and  in  the  sum  of  $841  on  the  shipment  from  Union.  The 
charges  legally  applicable  on  the  latter  were  $843.75,  based  on  the 
actual  weight  at  the  through  second-class  (scale  N)  rate  of  $4.50. 

>  This  report  also  embraces  No.  10532  (Bvb-No.  1).  Mvtiial  Brokers  of  Regina,  Umlted, 
V,  flanie. 
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This  shipment  was  undercharged  $2.65.    Only  the  express  rates  are 
attacked,  the  refrigeration  and  other  charges  not  being  in  issue. 

The  sums  of  the  intermediate  rates  contemporaneously  in  effect  on 
cherries,  in  carloads,  over  the  routes  of  movement  were :  From  Lew- 
iston  to  Regina,»$2.65 — 65  cents  to  Spokane  and  $2  beyond ;  and  from 
Union  to  Regina,  $3 — ^$1  to  Spokane  and  $2  beyond.  Th6  rates  to 
Spokane  were  subsequently  increased  to  71  cents  and  $1.20,  respect- 
ively, and  the  rate  beyond  Spokane  was  increased  to  $2.30.  These 
rates  are  still  in  effect.  On  January  1,  1919,  defendants  established 
a  joint  rate  of  $3.01  from  Lewiston  to  Regina,  and  on  July  1,  1919, 
a  joint  rate  of  $3.50  from  Union  to  Regina.  These  rates  equal  the 
sums  of  the  intermediates  and  are  still  in  effect. 

Defendant  express  companies  admit  that  the  charges  collected  were 
unreasonable  to  the  extent  that  they  exceeded  those  which  would 
have  accrued  based  on  the  aggregates  of  the  intermediate  rates  con- 
temporaneously in  effect  and  indicate  willingness  to  make  reparation 
accordingly.  The  Dominion  Express,  which  moved  the  shipments 
from  Kingsgate  to  destination,  operates  wholly  within  Canada,  and 
is,  therefore,  without  our  jurisdiction.  If  the  defendants,  however, 
constituting  a  through  route  for  traffic  from  a  point  in  the  United 
States  to  a  point  in  Canada,  concur  in  a  joint  rate  which  is  un- 
reasonably high  they  are  jointly  and  severally  responsible  for  the 
damage  which  results  to  any  shipper  on  account  of  such  imlawful 
rate.    Larrowe  Milling  Co,  v.  C,  W.  <&  L,  E.  R,  R.^  52  I.  C  .C,  145. 

We  find  that  the  rates  charged  were  unreasonable  to  the  extent 
that  they  exceeded  $2.65  per  100  pounds  from  Lewiston  and  $3  from 
Union  to  Regina ;  that  the  shipments  were  made  as  'described  and 
that  the  complainants  paid  and  bore  the  charges  thereon;  that  they 
have  been  damaged  to  the  extent  that  the  charges  paid  exceeded 
those  which  would  have  accrued  upon  the  basis  herein  found  reason- 
able ;  that  complainant  White  Brothers  &  Crum  Company  is  entitled 
to  reparation  in  the  sum  of  $216.28,  with  interest;  and  that  the 
Mutual  Brokers  of  Regina,  Limited,  is  entitled  to  reparation  in  the 
sum  of  $253.60,  with  interest. 

An  order  awarding  reparation  will  be  entered  against  the  Ameri- 
can Express  Company  and  Western  Express  Company. 
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No.  11214. 

APPLICATION  OF  THE  UNITED  STATES  STEEL  PRODUCTS 
COMPANY  ET  AL.,  UNDER  THE  PROVISIONS  OF  SECTION 
6  OF  THE  INTERSTATE  COMMERCE  ACT,  IN  CONNECTION 
WITH  THE  OWNERSHIP  AND  OPERATION  OF  STEAMER 
UNES  THROUGH  THE  PANAMA  CANAL. 


Submitted  April  S,  19t0.    Decided  May  11, 19t0. 


1.  The  ownenhip  by  the  United  States  Steel  Cori>oration  of  the  stock  of  both  the 

United  States  Steel  Products  Company  and  the  several  applicant  rail  carriers 
held  to  constitute  an  interest  within  the  meaning  of  section  5  of  the  interstate 
commerce  act  by  said  rail  lines  in  water  lines  owned  and  operated  by  the 
United  States  Steel  Products  Company. 

2.  Under  present  conditions  and  conditions  that  seem  probable  in  the  near  future 

whatever  competition  there  may  be  between  the  applicant  rail  carriers  and  the 
steamer  lines  of  the  United  States  Steel  Products  C/oropany,  operating  between 
ports  on  the  eastern  coast  of  the  United  States  and  ports  on  the  western  coasts 
of  North  and  South  America,  through  the  Panama  Canal,  foun^  unsubstantial 
and  merely  nominal. 

Richard  V.  lAndabury,  Charles  MacVeMgh,  and  Charlen  8.  Belster- 
lifig  for  applicants. 
Seih  Mann  for  San  Francisco  Chamber  of  Commerce. 
James  C.  Lincoln  for  Merchants'  Association  of  New  York. 
Donald  0.  Moore  for  Chamber  of  Conmierce  of  Pittsburgh. 
Frank  Lyon  for  Luckenbach  Steamship  Company. 

Rbpobt  of  the  Commission. 

WooLLET,  CommisaioTier. 

The  United  States  Steel  Corporation  owns,  directly  or  indirectly, 
the  stock  of  the  United  States  Steel  Products  Company  and  of  the 
following  railroads:  Elgin.  Joliet  &  Eastern  Railway  Company; 
Duluthy  Missabe  &  Northern  Railway  Company;  Duluth  &  Iron 
Range  Railroad  Company ;  Bessemer  &  Lake  Erie  Railroad  Company ; 
Union  Railroad  Company;  Birmingham  Southern  Railroad  Com- 
pany; Pittsburgh  &  Ohio  Valley  Railway  Company;  Etna  &  Mont- 
rose Railroad  Company;  St.  Clair  Terminal  Railroad  Company; 
Donora  Southern  Railroad  Company;  McKeesport  Connecting  Rail- 
road Company ;  Johnstown  &  Stony  Creek  RaUroad  Company ;  Ben- 
wood  &  Wheeling  Connecting  Railway  Company;    Mercer  Valley 
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Railroad  Company;  Youngstown  &  Northern  Railroad  Company; 
Newbnrgh  &  South  Shore  Railway  Company;  Lake  Terminal  Rail- 
road Company;  Elwood,  Anderson  &  Lapelle  Railroad  Company; 
and  Pencoyd  &  Philadelphia  Railroad  Company.  The  United  States 
Steel  Corporation  and  the  United  States  Steel  Products  Company  will 
bo  referred  to  hereinafter  as  the  steel  corporation  and  the  products 
company,  respectively,  and  the  names  of  the  railroads  will  be 
abbreviated. 

The  principal  business  of  the  products  company  is  the  sale  of  prod- 
ucts of  other  subsidiaries  of  the  steel  corporation  in  foreign  and  domes- 
tic markets,  and  among  other  things  which  its  charter  permits  it 
to  do  is  to  own  and  operate  steamers.  In  addition  to  irr^ular  trans- 
Atlantic  and  trans-Pacific  sailings,  it  operates  two  lines  of  steamers 
from  New  York,  N.  Y.,  to  Brazil  and  Argentina,  respectively,  and 
two  lines  through  the  Panama  Canal.  One  of  the  lines  through  the 
canal,  registered  under  the  trade  name  of  the  New  York  &  South 
America  Line,  operates  between  New  York  and  certain  ports  in  Chile 
and  Peru  and  other  ports  along  the  western  coast  of  South  America; 
the  other,  registered  as  the  Isthmian  Steamship  Lines,  was  inaugu- 
rated February  6,  1920,  and  proposes  to  operate  between  New  York 
and  other  eastern  ports  and  ports  on  the  western  coast  of  this  coimtry 
and  the  port  of  Vancouver,  British  Colimibia.  The  only  sailing  of  the 
latter  line  prior  to  the  hearing  was  on  February  10,  from  New  York 
to  Vancouver. 

On  February  10, 1920,  the  steel  corporation,  the  products  company, 
and  the  railroad  companies  named  filed  a  joint  application  asking  a 
determination  of  the  question  whether  the  operation  of  the  two  lines 
through  the  Panama  Canal  is  in  contravention  of  section  5  of  the 
interstate  commerce  act  as  amended  by  section  11  of  the  Panama 
Canal  act.  We  have  to  determine,  first,  whether  the  railroads  named 
"own,  lease,  operate,  control,  or  have  any  interest  whatsoever  (by 
stock  ownership  or  otherwise,  either  directly,  indu*ectly,  through  any 
holding  company,  or  by  stockholders  or  directors  in  common,  or  in 
any  other  manner) "  in  said  boat  lines,  and,  in  the  event  of  an  afl^rma- 
tive  conclusion,  whether  the  railroads  do  or  may  compete  for  traffic 
with  the  boat  lines. 

The  steel  corporation  is  a  holding  company  and  owns  either  the 
capital  stock  of  the  products  company  and  of  the  applicant  railroads 
or  the  capital  stock  of  the  companies  owning  said  stock.  They  are 
all  clearly  under  one  common  control.  There  are  no  directors  com- 
mon to  the  products  company  and  the  applicant  railroads,  but  the 
chairman  of  the  board  and  two  other  directors  of  the  board  of  the 
steel  corporation  are  on  the  board  of  the  products  company  and  there 
are  directors  common  to  the  steel  corporation  and  certain  of  the 
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applicant  railroad  companies.  There  is  one  director,  for  instance, 
common  to  the  steel  corporation  and  the  Elgin,  Joliet  &  Eastern  and 
the  Duluth  &  Iron  Range,  and  in  some  instances  an  officer  or  director 
of  the  steel  corporation  is  an  officer  or  director,  or  both,  of  one  or  more 
of  the  applicant  railroads.  The  testimony  of  witnesses  for  the  appU- 
cants  is  that  the  prime  purpose  of  the  steel  corporation  in  owning 
railroads  and  steamer  lines  is  to  assist  in  manufacturing  and  selling, 
and  in  reducing  the  costs  of  manufacturing  and  selling,  products  of  its 
subsidiaries.  In  view  of  all  of  these  circumstances  we  deem  it  un- 
questionable that  the  railroad  appUcants  have  an  interest  in  the 
Isthmian  Steamship  Lines  and  the  New  York  &  South  America  line 
within  the  meaning  of  section  5  of  the  act. 

In  considering  whether  the  railroads  do  or  may  compete  with  the 
Isthmian  Steamship  Lines,  the  roads  of  especial  interest  are  the  Elgin, 
JoUet  &  Eastern,  the  Bessemer  &  Lake  Erie,  and  the  Union  Railroad. 
The  Duluth  &  Iron  Range  and  the  Duluth,  Missabe  &  Northern  are 
not  parties  to  transcontinental  routes,  except  possibly  in  a  technical 
way,  and  the  only  transcontinental  traffic  they  handle  is  a  small 
tonnage  of  lumber  from  the  Pacific  coast  to  points  on  their  lines. 
Most  of  the  other  lines  are  industrial  roads  and  need  not  be  described. 
The  Elgin,  Joliet  &  Eastern,  frequently  referred  to  as  the  outer  belt, 
operates  a  Une  around  the  city  of  Chicago,  Dl.;  its  main  line  runs 
from  Waukegan,  111.,  to  Porter,  Ind.,  129.95  miles,  and  it  has  branches 
running  from  Walker  to  South  Wilmington,  111.,  32.74  miles,  and  from 
Griffith  to  Gary  and  Whiting,  Ind.,  16.08  miles;  it  operates  under 
lease  the  line  of  the  Chicago,  Lake  Shore  &  Eastern  Railway,  extend- 
ing from  Gary  to  South  Chicago,  HI.,  16.23  miles.  This  road  is  one 
of  the  heaviest  originators  of  traffic  in  the  country,  a  substantial  part 
of  which* consists  of  steel  products  of  subsidiaries  of  the  steel  corpora- 
tion, and  on  through  traffic  it  performs  a  so-called  ferry  service 
between  the  lines  entering  Chicago  from  various  directions.  On 
traffic  originating  at  or  destined  to  points  on  its  lines  it  receives 
divisions  of  the  joint  rates,  but  for  the  ferry  service  it  receives  a 
per-car  charge  which  does  not  vary  with  the  commodity.  The 
Bessemer  &  Lake  Erie  operates  lines  either  owned  by  it  or  leased 
from  the  Pittsburgh,  Bessemer  &  Lake  Erie,  from  Conneaut,  Ohio, 
and  Erie,  Pa.,  to  North  Bessemer,  Pa.;  its  total  mileage  is  207.4 
miles.  The  Union  Railroad  extends  from  a  junction  with  the 
Bessemer  &  Lake  Erie  at  North  Bessemer  to  Mifflin  Junction,  Pa., 
16  miles,  and  originates  a  large  tonnage  of  steel  products  manufac- 
tured by  subsidiaries  of  the  steel  corporation  on  which  the  Bessemer 
&  Lake  Erie  receives  a  haul.  Although  the  record  is  silent  on  that 
point,  there  would  seem  to  be  no  tariff  obstacles  to  both  the  Bessemer 
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&  Lake  Erie  and  the  Elgin,  Joliet  &  Eastern  participating  in  traific 
originating  on  the  Union  Raihoad  and  destined  to  the  Pacific  coast. 
During  the  year  prior  to  the  hearing  the  Bessemer  &  Lake  Erie 
handled  10,000  tons  of  such  traffic. 

There  are  now  under  construction  for  the  products  company  30 
steamers  of  a  tonnage  of  9,680  tons  each.  As  many  of  these  will  be 
placed  in  the  service  between  the  eastern  and  western  coasts  ot 
North  America  as  conditions  from  time  to  time  may  warrant.  In 
the  steamer  which  sailed  from  New  York  on  February  10  last  for 
Vancouver  there  were  3,000  tons  of  steel  products  for  the  products 
company,  and  5,300  tons  of  miscellaneous  freight  for  other  shippers, 
and  the  estimates  of  the  applicants,  based  upon  experience,  is  that 
about  one-third  of  the  westbotmd  tonnage  of  the  Isthmian  Steamship 
Lines  will  be  steel  products  shipped  by  the  products  company. 

The  inauguration  by  one  of  the  largest  tonnage*producing  indus- 
tries in  this  country  of  a  line  of  steamers  in  the  coast-to-coast  trade 
may,  as  contended  by  counsel  for  the  Luckenbach  Steamship  Com- 
pany, clear  the  water  of  the  few  independent  lines  now  in  existence 
and  effectively  discourage  the  establishment  of  any  lines  not  similarly 
fostered.  The  intention  of  creating  a  monopoly,  needless  to  say,  is 
denied. 

But  we  have  not  before  us  for  determination  any  general  question 
of  public  policy,  for  that  is  a  matter  for  the  Congress.  Section  5  of 
the  interstate  commerce  act  charges  us  only  with  the  duty,  in  a  case 
of  this  kind,  of  determining  whether  or  not  competition  for  traffic 
between  the  owning  rail  carriers  and  their  boat  lines  through  the 
Panama  Canal  does  or  may  exist,  and  in  doing  this  we  have  to  give  due 
weight  to  the  actual  conditions  at  the  present  time.  The  railroads  of 
the  country  are,  and  probably  for  some  time  will  be,  faced  with  an 
acute  condition  of  car  shortage,  and  they  are,  and  undoubtedly  will 
be,  taxed  to  their  utmost  capacity  to  render  in  a  reasonably  satis- 
factory way  the  service  demanded  of  them;  and  it  may  be  seriously 
questioned  that  even  the  selfish  interests,  either  of  the  railroads 
serving  the  steel  manufacturing  sections  of  the  east  and  middle 
west  or  of  the  transcontinental  carriers,  would  lead  them  to  offer 
competition  or  take  steps  to  discourage  the  forwarding  via  rail- 
and-ocean  routes,  through  the  eastern  ports,  of  steel  products 
hitherto  moving  all  rail  to  the  Pacific  coast. 

While  we  bear  in  mind  that  there  is  a  very  substantial  volume  of 
traffic  local  to  the  lines  of  the  appUcant  carriers,  especially  the 
Elgin,  JoUet  &  Eastern  and  the  Bessemer  &  Lake  Erie  or  its  con- 
nection, the  Union  Railroad,  which  those  carriers  or  their  owners 
can  route  all  rail  or  rail  and  ocean,  and  that  under  normal  conditions 
of  transportation  there  would  be  a  question  possibly  somewhat 
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difficult  of  determination  as  to  the  existence  or  possibility  of  com- 
petition within  the  meaning  of  section  5  of  the  act  between  said 
lines  and  a  coast-to-coast  boat  line  in  which  they  have  an  interest, 
we  must  give  due  consideration  to  the  actual  condition  of  and  de- 
mands upon  our  systems  of  transportation  and  the  effect  of  such 
condition  and  demands  upon  competition  between  carriers  by  rail 
and  by  water  for  transcontinental  traffic.  As  the  products  company 
has  not  heretofore  operated  boats  between  our  eastern  and  western 
shores  we  have  not  the  benefit  of  past  experience  to  guide  us.  But 
it  seems  clear  that  under  present  conditions  and  conditions  that 
seem  probable  in  the  near  future,  whatever  competition  there  is  or 
may  be  between  the  applicant  rail  carriers  and  the  proposed  steamer 
line  is  unsubstantial  and  m^ely  nominal. 

The  testimony  referred  almost  entirely  to  the  Isthmian  Steamship 
Lines,  but  there  would  seem  to  be  no  probability  of  competition 
between  the  applicant  railroads  and  the  New  York  &  South  America 
Line. 

Upon  consideration  of  the  record  we  find  that  the  applicant 
roads  do  not  and  may  not  compete  with  the  Isthmian  Steamship 
Lines  and  the  New  York  &  South  America  Line.  This  finding  is  based 
upon  the  present  record,  and  the  conditions  therein  disclosed.  It 
does  not  and  can  not  conclude  any  finding  on  this  subject  which  may 
hereafter  be  required  by  the  facts  as  they  may  then  be  disclosed  to 
us  upon  some  subsequent  record,  in  the  light  of  experience  and  fur- 
ther development. 

Hall,  Commissioner y  concurring  in  part: 

In  their  joint  application  filed  February  10, 1920,  the  United  States 
Steel  Products  Company,  19  railway  or  railroad  companies,  and  United 
States  Steel  Corporation  set  out  that  the  steel  corporation  holds  and 
owns  all  the  stock  and  bonds  of  the  other  applicants;  that  the  products 
company  operates  a  service  of  transporting  freight  by  steamships 
through  the  Panama  Canal  under  the  registered  trade  name  of 
Isthmian  Steamship  Lines,  plying  between  New  York  and  other 
Atlantic  ports  and  certain  ports  along  the  western  coast  of  the  United 
States  and  British  Columbia,  and  also  between  said  ports  and  the 
Orient;  that  the  products  company  also  operates  through  the  Panama 
Canal  a  line  of  steamships  imder  the  registered  trade  name  of  New 
York  &  South  America  Line,  plying  between  New  York  and  certain 
ports  in  Peru  and  Chile  and  other  ports  along  the  western  coast  of 
South  America;  that  there  is  no  connection  between  any  of  said 
railroads  and  the  said  water  lines  or  either  of  them;  that  no  one 
of  the  applicant  railroads  has  a  voice  in  or  is  a  party  to  the  rate- 
making  power  of  the  long-line  railroads  which  carry  transcontinental 
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traffic;  and,  ,af ter  alleging  other  matters,  pray  for  hearing  and  investi- 
gation under  section  11  of  the  Panama  Canal  act — 

to  determine  whether  t^e  service  of  transportation  by  the  United  States  Steel  Products 
Company,  of  said  steam  vessels  and  other  vessels  hereinbefore  referred  to,  would  be, 
from  and  after  March  1,  1920,  in  violation  of  said  section;  and  that  an  order  may  be 
made  finding  and  adjudging  that  the  operation  of  vessels  through  the  Panama  Canal 
by  the  United  States  Steel  Products  Company  will  not  be  within  the  prohibitions  of 
said  Act. 

They  also  pray  for  such  other  and  further  relief  as  the  Commission 
may  deem  appropriate. 
The  application  is  entitled: 

Application  for  an  order  permitting  the  continuance  of  a  service  of  transportation 
through  the  Panama  Canal  not  in  conflict  with  the  provisions  of  the  Panama  Canal  Act. 

Paragraph  (10)  of  section  5  of  the  interstate  commerce  act  as 
amended  by  the  transportation  act,  1920,  was  originally  enacted 
August  24,  1912,  as  part  of  section  11  of  the  Panama  Canal  act.  The 
application  before  us  is  expressly  brought  under  the  latter  section. 
Paragraph  (10)  reads  as  follows: 

Jurisdiction  is  hereby  conferred  on  the  Interstate  Commerce  Commission  to  deter- 
mine questions  of  fact  sa  to  the  competition  or  possibility  of  competition,  after  full 
hearing,  on  the  application  of  any  railroad  company  or  other  carrier.  Such  applica- 
tion may  be  filed  for  the  purpose  of  determining  whether  any  existing  service  is  in 
violation  of  this  section  and  pray  for  an  order  permitting  the  continuance  of  any 
vessel  or  vessels  already  in  operation,  or  for  the  purpose  of  asking  an  order  to  install 
new  service  not  in  conflict  with  the  provisions  of  this  paragraph.  The  Commission 
may  on  its  own  motion  or  the  application  of  any  shipper  institute  proceedings  to 
inquire  into  the  operation  of  any  vessel  in  use  by  any  railroad  or  other  carrier  which 
has  not  applied  to  the  Commission  and  had  the  question  of  competition  or  the  possi- 
bility of  competition  determined  as  herein  provided.  In  all  such  cases  the  order  ol 
said  Commission  shall  be  final. 

The  Panama  Canal  act  confers  no  other  jurisdiction  upon  the 
Commission  in  respect  of  service  by  water  through  the  Panama 
Canal.  Paragraph  (11)  of  section  5  has  to  do  with  service  by  water 
"other  than  through  the  Panama  Canal." 

Full  hearing  has  been  had  on  the  application,  thus  made  by  railroad 
companies,  among  others,  and  the  Commission  in  the  majority'report 
determines  the  questions  of  fact  as  to  the  competition  or  possibility 
of  competition.  The  Commission  reaches  the  conclusion  that  the 
competition,  actual  or  potential,  is  unsubstantial  and  nominal,  and 
finds  that  the  applicant  railroads  do  not  and  may  not  compete  with 
the  Isthmian  Steamship  Lines  and  the  New  York  &  South  America 
line,  within  the  meaning  of  the  statute.  In  this  finding  I  concur. 
There  is  no  persuasive  evidence  of  that  "striving  for  something  which 
anothei  is  actively  seeking  and  wishes  to  gain,*'  as  the  Supreme  Court 
defined  competition  in  United  States  v.  Union  Pacific  R.  R.  Co.^  226 
U.  S.,  61,  87. 
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The  fact  of  noncompetition  thus  determined,  it  becomes  imma- 
terial whether  "any  railroad  company  or  other  carrier  subject  to  the 
act"  does  or  does  not  "own,  lease,  operate,  control,  or  have  any 
interest  whatsoever,"  directly  or  indirectly,  in  the  water  carrier  or 
vessel.  Two  elements,  taken  together,  constitute  the  unlawfulness 
under  the  Panama  Canal  amendment  to  section  5  of  the  interstate 
commerce  act:  One  is  the  ownership  or  interest;  the  other  is  the 
competition.    If  either  element  is  lacking  the  statute  is  not  violated. 

The  jurisdiction  conferred  by  the  Panama  Canal  amendment  upon 
the  Commission  is  to  determine  questions  of  fact  as  to  the  element  of 
competition,  not  to  determine  the  other  questions  which  enter  into 
the  element  of  ownership  or  interest,  and  which,  as  I  conceive,  are 
properly  within  the  jurisdiction  of  the  courts.  The  majority  under- 
take to  pass  on  these  questions  of  title  or  interest.  In  my  opinion 
this  is  beyond  our  province,  and  the  discussion  as  well  as  the  con- 
clusions expressed  are  superfluous  and  imnecessary  and  should  be 
omitted  from  the  report,  even  if  the  conclusions  were  well  founded  in 
law,  which  I  doubt.  ^ 

The  majority  report  concludes  without  directing  the  entry  of  an 
order.  In  my  opinion  the  Commission  should  give  effect  to  its  finding 
upon  the  questions  of  fact  as  to  competition  by  making  the  order  to 
which  the  applicants  are  entitled  under  paragraph  (10)  quoted  above. 
By  that  statute  it  is  the  order  and  not  the  finding  that  is  final. 

I  am  authorized  by  Commissioner  Daniels  to  say  that  he  concurs 
in  the  views  here  expressed. 

57 1,  a  a 


520  INTBBSTATE  OOMMEBOS  COMMISSION  BEP0BT8. 


No.  10671. 

TAYLOR  &  SMITH 

V. 

DIRECTOR  GENERAL,  SOUTHERN  PACIFIC  COMPANY 
(ATLANTIC  STEAMSHIP  LINES),  ET  AL. 


SulnniUed  February  27,  1920.    Decided  May  S,  1920, 


Rate  of  $1.16  per  100  pounds  charged  on  a  carioad  of  peanuts  shipped  from 
Suffolk,  Va.,  to  £1  Paso,  Tex.,  found  to  have  been  unreasonable  to  the 
extent  that  it  exceeded  85  cents.    Reparation  awarded. 

8,  H.  Wilson  for  complainants. 

BakeVy  Botts,  Parker  d:  Oarwood  for  defendants. 

Report  of  the  Commission. 

Division  8,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3 : 

A  proposed  report  of  the  examiner  was  served  upon  the  parties 
and  exceptions  thereto  were  filed  by  the  defendants. 

Complainants  are  H.  W.  Taylor  and  H.  C.  Smith,  copartners  en- 
gaged in  the  brokerage  business  at  El  Paso,  Tex.,  under  the  firm 
name  of  Taylor  &  Smith.  By  complaint  seasonably  filed,  as 
amended,  they  allege  that  the  rate  charged  on  a  carload  of  peanuts 
shipped  to  them  April  26,  1917,  from  Suffolk,  Va.,  to  El  Paso  was 
unreasonable  to  the  extent  that  it  exceeded  the  aggregate  of  the  inter- 
mediate rates  contemporaneously  in  effect.  Only  reparation  is  asked. 
Rates  will  be  stated  in  amoimts  per  100  pounds. 

The  shipment,  which  weighed  32,044  pounds,  moved  over  the  lines 
of  the  Norfolk  &  Western  Railway  and  the  Old  Dominion  Steamship 
Company  from  Suffolk  to  New  York,  N.  Y.,  thence  by  way  of  the 
Morgan  line  of  the  Southern  Pacific  Company  (Atlantic  Steamship 
lines)  to  Galveston,  Tex.,  thence  over  the  International  &  Great 
Northern  and  the  Texas  &  Pacific  railways  to  El  Paso.  A  joint  rate 
of  $1.16  was  in  effect  from  Suffolk  to  El  Paso  over  the  route  of  move- 
ment under  tariffs  on  file  with  us.  There  were  contemporaneously  in 
effect  over  that  route  rates  of  22  cents  Suffolk  to  New  York,  25  cents 
New  York  to  Galveston,  and  32  cents  Galveston  to  El  Paso,  aggregat- 
ing 79  cents.  The  port-to-port  factor  of  25  cents  from  New  York  to 
Ghdveston  was  not  on  file  with  us.  The  shipment,  while  admittedly 
destined  to  El  Paso,  was  billed  to  Ghdveston,  consigned  to  complain- 
ants in  care  of  a  forwarding  agent  who  rebilled  it  to  El  Paso  for  the 
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purpose  of  securing  the  benefit  of  the  lower  aggregate  of  rates.  But 
the  delivering  carrier  demanded  and  ultimately  collected  charges  in 
the  sum  of  $371.71  at  the  legally  applicable  joint  rate  of  $1.16. 
Effective  April  28, 1917,  two  days  after  the  shipment  was  forwarded 
from  Suffolk,  the  Morgan  line  established  a  rate  of  27  cents  from 
New  York  to  Galveston,  and  the  tariff  naming  that  rate  was  duly 
filed  with  us.  On  June  1,  1917,  the  joint  rate  of  $1.16  was  reduced 
to  81  cents,  the  aggregate  of  the  intermediates.  On  July  1, 1917,  the 
joint  rate  was  increased  to  84.5  cents  and  again  on  September  15, 
1917,  to  85  cents,  the  port-to-port  rate  from  New  York  to  Galveston 
having  been  increased  to  81  cents  on  September  10, 1917. 

When  the  shipments  moved,  complainants  believed  that  the  ap- 
plicable rate  was  a  combination  of  81  cents,  and  contend  that  the  rate 
charged  was  unreasonable  to  the  extent  that  it  exceeded  that  amount. 
In  view  of  the  fact  that  the  subsequently  established  joint  rate  of  81 
cents  remained  in  effect  only  for  a  short  time  and  was  then  increased 
to  85  cents,  they  ask  reparation  on  the  basis  of  85  cents. 

Defendants  contend  that  as  the  contemporaneous  New  York-Qul- 
veston  rate  was  not  on  file  with  us  there  was  no  violation  of  the 
fourth  section  prohibition  against  charging  greater  compensation  as 
a  through  route  than  the  aggregate  of  the  intermediate  rates  subject 
to  the  provisions  of  the  act ;  that  the  rate  from  Suffolk  to  New  York 
was  low,  covering  a  water-and-rail  movement;  and  that  the  rate 
from  Galveston  to  El  Paso  was  intrastate  and  unduly  low. 

Defendants'  witness  testified  that  the  basis  for  all-rail  rates  from 
eastern  seaboard  territory  to  Texas  is  the  lowest  combination  over 
the  route  of  movement,  and  that  from  Virginia  the  lowest  combina- 
tion bases  on  New  Orleans;  that  competition  via  Atlantic  and  Gulf 
ports  has  fixed  a  certain  relationship  between  the  all-rail  and  rail- 
and-water  rates  from  eastern  seaboard  territory  to  Texas;  that  on 
commodities  rated  fourth  class,  the  rating  applicable  on  peanuts,  in 
carloads,  in  official  and  western  classifications,  the  rail-and-water 
rates  are  ordinarily  23  cents  less  than  the  all-rail  rates;  and  that  at 
the  time  this  shipment  moved  the  all-rail  rate  from  Suffolk  to  £1 
Paso  was  $1.39. 

Defendants  state  that  in  1912  the  railroad  commission  of  Texas 
prescribed  the  application  of  the  grain  rates  on  Spanish  peanuts  in 
order  to  promote  the  manufacture  of  peanut  oil;  that  the  carriers 
protested  this  action  on  the  ground,  among  others,  that  grain  loads 
heavier  than  peanuts,  but  without  avail;  and  that  the  32-cent  rate 
from  Galveston  to  El  Paso  was  established  in  1916  following  Bail- 
road  Comrmssion  of  Louisiana  v.  A.  H.  T.  By.  Co,^  41  I.  C.  C,  83, 
which,  they  urge,  primarily  involved  undue  prejudice.  They  com- 
pare the  rate  charged  with  rates  from  Suffolk  contemporaneously 
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in  effect  of  $1.15  all  rail  and  $1.05  rail  and  water  to  Texas  com- 
mon points;  $1.39  all  rail  to  points  on  the  Texas  &  Pacific  Rail- 
way intermediate  to  El  Paso,  and  with  rates  from  St.  Louis  of  90 
cents  to  Texas  common  points;  91  cents  to  Dallas  and  vicinity; 
and  $1.17  to  El  Paso. 

Until  shortly  prior  to  the  movement  of  this  shipment  it  had  been 
the  carriers'  general  practice  to  apply  to  shipments,  which  were  in 
fact  through  shipments  from  eastern  seaboard  territory  to  interior 
destinations  in  Texas,  combination  rates  based  on  Galveston  which 
were  lower  than  the  joint  rates  contemporaneously  in  effect  for  the 
through  movement.  This  practice  of  reshipping  at  Galveston  is 
discussed  in  S.  P.  Co.  Ownership  of  Atlantic  Steamship  Lines ^  43  • 
I.  C.  C,  168.  In  that  proceeding  we  said  that  this  practice  appeared 
to  have  been  engaged  in  consciously  by  both  carriers  and  shippers, 
and  represented  the  rule  rather  than  the  exception.  Petitioner  there 
was  given  60  days  from  the  date  of  service  of  that  report  to  readjust 
the  practices  in  question  so  as  to  bring  the  service  into  conformity 
with  the  act  to  regulate  commerce.  Following  that  decision  the 
Morgan  line,  as  stated,  filed  its  port-to-port  rate  with  us.  The  car- 
riers, by  consciously  participating  in  the  practice  of  rebilling  prior 
to  that  period  and  thereafter  by  the  establishment  of  joint  rates, 
made  the  combination  of  locals  the  measure  of  what  they  deemed 
appropriate  rates  on  traflSc  from  Atlantic  seaboard  territory  to  in- 
terior Texas  points. 

Defendants'  exceptions  to  the  proposed  findings  of  the  examiner 
that  the  rate  complained  of  was  unreasonable  and  that  reparation 
should  be  awarded  are  based  upon  two  principal  grounds:  (1)  That 
there  was  no  evidence  showing  the  rate  collected  to  have  been  inher- 
ently unreasonable,  and  (2.)  that  their  former  practice  of  applying 
the  Galveston  combination  of  rates  on  shipments  rebilled  at  that 
point  for  the  purpose  of  defeating  the  joint  rates  was  not  pursued 
voluntarily  but  through  fear  of  incurring  a  penalty  provided  by  the 
law  of  the  state  of  Texas.  The  first  objection  overlooks  the  prima 
facie  unreasonableness  of  a  through  rate  higher  than  a  combination, 
and  the  second  overlooks  the  fact  that  the  joint  rate  subsequently 
established  equaled  the  combination  which  included  the  intrastate 
rate  as  one  of  its  factors. 

We  find  that  the  rate  assailed  was  unreasonable  to  the  extent  that 
it  exceeded  85  cents  per  100  pounds;  that  complainants  made  the 
shipment  as  described  and  paid  and  bore  the  charges  thereon;  that 
they  have  been  damaged  to  the  extent  that  the  charges  collected  ex- 
ceeded those  which  would  have  accrued  at  the  rate  herein  found 
reasonable;  and  that  they  are  entitled  to  reparation  in  the  sum  of 
$99.34  without  interest,  complainants  having  waived  interest.  An 
order  awarding  reparation  will  be  entered. 
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No.  10500.* 
CORPORATION  COMMISSION  OF  NORTH  CAROLINA 

V. 

DIRECTOR  GENERAL,  ATLANTIC  COAST  LINE  RAILROAD 

COMPANY,  ET  AL. 


Sulmitted  December  S,  1919.    Decided  May  18 y  19t0. 


Rate  adjustments  between  points  in  zones  I,  2,  3,  and  4  in  North  Carolina  and  Norfolk 
and  Richmond,  Va.,  on  the  one  hand,  and  points  in  South  Carolina  and  the  south 
east,  on  the  other,  and  between  points  in  zones  1  and  2  in  North  Carolina  and 
Norfolk  and  Richmond,  on  the  one  hand,  and  eastern  ports  and  interior  eastern 
points,  on  the  other,  found  unduly  prejudicial  to  the  North  Carolina  points  and 
imduly  preferential  of  Norfolk  and  Richmond.  Reasonable  relationships 
prescribed. 

Wm.  T.  Lee,  Geo.  P. PeU,  and  A,  J.  Maxwell,  commissioners,  and  Edgar 
Waikins,  attorney,  for  Corporation  Commission  of  North  Carolina. 

J.  H.  FisTiback  and  D.  Lynch  Yourhger  for  commercial  organizations 
of  various  North  Carolina  cities. 

F,  R.  McNinch  for  Charlotte  Shippers  &  Manufacturers  Associa- 
tion, intervener. 

Charles  J.  Rixey,  jr.,  lot  Director  General  of  Railroads  and  defend- 
ant carriers  imder  federal  control. 

Report  op  the  Commission. 

Eastman,  Commissioner: 

In  this  proceeding  a  proposed  report  was  prepared  by  the  examiner 
and  submitted  to  the  parties.  This  report  is  based  thereon  with  such 
modifications  as  seemed  necessary  after  consideration  of  the  record 
and  of  the  exceptions  which  were  filed. 

In  No.  10500,  the  Corporation  Commission  of  the  state  of  North 
Carolina,  hereinafter  referred  to  as  the  Corporation  Commission,  by 
complaint  filed  March  10,  1919,  attacks  the  rates,  both  class  and 
commodity,  between  points  in  the  central  and  eastern  portions  of 
North  Carolina  and  points  in  South  Carolina,  Georgia,  Florida,  Ala- 
bama, and  Mississippi,  alleging  that  they  are  imreasonable,  imjustly 
discriminatory,  and  imduly  prejudicial,  in  violation  of  sections  1, 
2,  and  3  of  the  act  to  regiflate  commerce.  The  allegations  of  dis- 
crimination and  prejudice  are  based  upon  the  present  relationship 
between  the  rates  imder  attack  and  those  effective  between  the 
Virginia  cities  and  the  same  territory.  The  complaint  in  No.  10515, 
filed  March  15,  1919,  is  brought  by  commercial  organizations  of  the 

1  This  report  abo  embraces  No.  10615,  Raleigh  Chamber  of  Commeioeet  aL  f.  Director  Qeneral,  Seaboard 
Air  Line  Railway  Company,  et  al. 
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cities  of  Raleigh,  Greenaboro,  Henderson,  Greenville,  Fayetteville, 
Wilson,  Zebulon,  Rocky  Mount,  Goldsboro,  and  Durham,  N.  C,  and 
is  similar  but  broader  in  scope,  attacking  the  rates  between  points 
in  North  Carolina  and  points  in  New  England,  New  York,  Pennsyl- 
vania, New  Jersey,  Maryland,  and  Delaware,  as  well  as  thoee  effective 
to  and  from  the  above-named  southern  states,  with  which  is  included 
Tennessee.  All  of  these  rates  are  alleged  to  be  unlawful  both  under 
sections  1, 2,  and  3  of  the  act  to  regulate  commerce  and  under  section 


10  of  the  federal  control  act.  Associations  representing  the  shippei-s 
of  the  cities  of  New  Bern,  Washington,  and  Tarboro,  N.  C,  joined  in 
the  complaint  by  intervention.  A  similar  association  representing 
the  shippers  of  Charlotte,  N.  C,  intervened  to  protect  their  interests 
but  offered  no  evidence  and  took  no  part  in  the  proceedings.  The 
cases  were  heard  together  and  will  be  disposed  of  in  one  report, 

TBS   SOUTHE»N   ADJUSTMENT. 

The  territory  principally  involved  in  the  southern  adjustment 
under  attack  is  shown  on  the  accompanying  map.  The  complaining 
cities,  as  well  as  the  Virginia  cities  upon  whose  rates  the  allegation  of 
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prejudice  is  founded,  are  indicated  in  heavy  black.  Of  the  Virginia 
cities,  the  principal  competitors  of  the  North  Carolina  points  appear 
to  be  Norfolk  and^  Richmond,  and  much  of  the  evidence  adduced 
deals  with  their  rates  and  tri^c  in  comparison  with  the  rates  and 
traffic  of  Raleigh,  which  is  centrally  located  among  the  complaining 
cities.  The  attack  is  directed  primarily  against  the  class  rate  adjust- 
ment, and  for  the  sake  of  simpUcity  the  discussion  will  be  confined 
chiefly  to  the  first-class  rates,  stated  in  cents  per  100  pounds. 

Generally  speaking,  the  class  rates  southbound  from  a  large  terri- 
tory covering  the  central  and  eastern  portions  of  North  CaroUna, 
represented  by  the  complaining  cities,  to  points  in  states  south  and 
west  thereof,  except  a  portion  of  the  state  of  Georgia,  are  the  same 
as  from  Richmond,  Petersburg,  Norfolk,  Portsmouth,  Suffolk,  Lynch- 
burg, Roanoke,  Danville,  Emporia,  and  other  points  of  less  impor- 
tance in  southern  Virginia.  To  certain  points  in  northern  Georgia, 
in  what  is  known  as  Atlanta  territory,  the  North  Carolina  rates  are 
lower  than  the  Virginia  cities  rates  by  8i  or  9  cents,  first  class.  Just 
south  of  Atlanta,  in  what  is  known  as  Colmnbus  territory,  there  is  a 
similar  differential  of  2J  cents.  Atlanta  territory  is  represented  on 
the  map  by  triple  lines,  Colmnbus  territory  by  double  lines.  North- 
bound these  differentials  do  not  exist,  and  from  tiH  the  southern 
territory  the  rates  to  the  North  Carolina  cities  are,  in  general,  the 
same  as  or  higher  than  the  rates  to  the  Virginia  cities.  With  thfe  pre- 
liminary statement,  the  following  comparison  of  distances  and  pres- 
ent rates  between  Richmond  and  Raleigh  and  representative  points 
in  South  Carolinai  Georgia,  Alabama,  and  Mississippi  is  presented : 


Comparison 

to  various 


of  distances  and  first-class  rates  from  Richmond,  Va.,  and  from  Raleigh^  N.  C, 
rious  points  in  South  Carolina^  Oeorgiay  Alabama^  ana  Mississippi. 


to- 


DarUngtoo,  8.  C. . 

Chester,  8.  C 

Spartanbiirg,  8.  C 
Oreenwood,  8.  C. 
Camden,  8.  C... 
CoInmbfa,8.  G... 

Sumter,  8.  C 

Demnark.  8.  C. . . 
Qainesrllle,  Qa... 

Athens,  Om 

Atlanta,  Om 

Orlffin.  Oa 

Cotamoas,  Qa — 

Macon,  Ga 

Waycroo.  Oa.... 

Albany,  Oa 

Augusta.  Oa 

Birmingham,  Ala. 

Opelika,  Ala 

lumtgomeiT,  Ala. 

Decatur,  Att 

KobUe,A]a 

Meridiiui.Mi8i... 

Jaoksoo,  Miss 

Hattieaharg,  Miss 
GreenwoooTMlss.. 
Qnl4>ort,lfisB.... 
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From  Richmond. 

From  Raleigh. 

MUes. 

Rate. 

MUes. 

Rate. 

South- 

North- 

South- 

North- 

bound. 

bound. 
CtiU*. 

bound. 

bound. 

Cents. 

Cent*. 

Cents. 

208 

100 

100 

147 

100 

100 

326 

100 

100 

194 

100 

100 

358 

105 

105 

260 

106 

105 

400 

105 

105 

268 

105 

105 

827 

102.5 

102.5 

m 

102.5 

102.5 

800 

95 

95 

203 

95 

95 

832 

102.5 

1025 

186 

102.5 

102.5 

897 

106.5 

106.5 

251 

106.5 

106.5 

496 

125 

105 

388 

116 

120 

481 

125 

105 

849 

116 

105 

549 

125 

105 

421 

116 

106 

502 

127.6 

105 

464 

125 

111  5 

666 

127.5 

105 

587 

125 

1175 

568 

125 

100 

411 

125 

111  5 

597 

182.6 

145 

441 

132.5 

142.5 

675 

184 

100 

617 

134 

124 

443 

100 

95 

»6 

100 

96 

713 

134 

105 

588 

134 

117.5 

668 

140 

105 

530 

140 

117.5 

724 

134 

105 

996 

134 

1175 

712 

142.5 

107.5 

634 

142.5 

1165 

902 

125 

115 

775 

125 

125 

866 

159 

105 

741 

150 

125 

961 

170 

145 

837 

170 

137.5 

960 

159 

195 

827 

150 

187.5 

942 

170 

141.5 

824 

170 

137.5 

975 

125 

n5 

847 

125 

187.6 
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Stating  the  situation  concisely,  on  traflGic  to  and  from  the  south 
the  North  Carolina  cities  are  either  grouped  with  or  have  higher  rates 
than  the  Virginia  cities,  except  to  the  restricted  diflFerential  territory 
in  northern  Georgia,  while,  as  will  later  appear,  there  is  far  from 
being  any  similar  and  compensating  grouping  in  the  case  of  traffic 
to  and  from  the  north.  The  result  is  that  merchants  in  the  Virginia 
cities  have  a  decided  advantage  over  their  North  Carolina  competi- 
tors. Witnesses  engaged  in  business  at  various  points  in  the  latter 
state  testified  that  they  find  it  difficult  to  reship  in  competition  with 
dealers  at  the  Virginia  cities,  and  that  it  is  a  common  practice  of 
North  Carolina  jobbers  to  supply  their  customers  by  ordering  direct 
shipment  from  the  wholesalers  or  from  warehouse  at  Norfolk  to  final 
destination.  North  Carolina  manufacturers  who  ship  under  class 
rates  are  at  a  similar  disadvantage,  modified  to  the  extent  that  they 
are  able  to  procure  their  raw  material  locally. 

On  tobacco,  commodity  rates  which  are  the  same  as  the  class 
rates  apply  from  both  Virginia  cities  and  North  Carolina  points. 
Southbound  commodity  rates  on  other  articles,  including  furniture, 
cotton  piece  goods,  and  vehicles,  were  revised  from  Virginia  cities 
in  1916,  following  our  decision  in  Fourth  Section  Violations  in  the 
Southeast f  30  I.  C.  C,  153,  but  not  as  yet  from  North  Carolina,  with 
the  result  that  the  present  rates  on  these  articles  for  the  time  being 
are  somewhat  lower  from  North  Carolina  points  than  from  Virginia 
cities  to  most  points  in  the  southeast.  On  certain  articles  there  are 
commodity  rates  northbound  to  North  Carolina  points  while  class 
rates  apply  to  the  Virginia  cities,  but  in  such  cases  the  commodity 
rates  appear  to  have  been  established  in  recognition  of  a  larger  vol- 
imie  of  movement  to  North  Cai'olina.  The  record  does  not  deal 
exhaustively  with  the  commodity-rate  situation  and  the  above  are 
the  saUent  features  which  were  developed. 

The  rates  from  Charlotte,  N.  C,  to  the  south  are  an  exception  to 
the  general  rule,  being  materially  lower  than  from  the  Virginia  cities; 
and,  without  alleging  imdue  preference  of  Charlotte,  complainants 
cite  its  rates  as  an  indication  of  consideration  which  should  be  ex- 
tended by  defendants  to  other  North  Carolina  points.  Wilmington, 
N.  C,  which  is  a  seaport  but  is  not  served  at  present  by  any  steam- 
ship lines,  is  a  similar  exception. 

Defendants  failed  to  show  differences  in  transportation  conditions 
which  would  justify  disregard  of  mileage  and  the  according  of  any 
material  relative  advantage  to  the  Virginia  cities  over  North  Caro- 
lina points  on  traffic  to  and  from  the  south,  and  the  position  in  sup- 
port of  which  their  evidence  and  argimient  were  mainly  directed  ik 
that  the  rates  between  the  Virginia  cities  and  the  south  are  ex- 
tremely low;  that  the  same  rates  are  not  imreasonable  for  applica- 
tion to  and  from  North  Carolina;  and  that  by  reason  of  the  Virginia 
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cities  adjustment  North  Carolina  has  lower  rates  than  it  would  other- 
wise  enjoy.  Defendants  do  not  object  to  the  introduction  of  a  mileage 
scale  but  deprecate  any  reduction  of  present  rates,  in  view  of  their 
revenue  needs.  They  admit  that  there  is  no  justification  for  accord- 
ing differentials  to  Atlanta  and  Columbus  territories  and  failing  to 
maintain  similar  differentials  to  intermediate  points,  and  concede 
that  the  northbound  adjustment  should  be  the  same  as  the  south- 
bound. 

Defendants  entered  with  considerable  detail  into  the  history  of 
southern  adjustments,  and  the  main  facts  will  aid  in  imderstanding 
their  contentions.  Many  years  ago  the  Richmond  &  Danville,  now 
a  part  of  the  Southern  Railway  system,  established  rates  from  Rich- 
mond and  West  Point,  Va.,  the  latter  then  being  its  deep-water 
terminus  on  the  north,  to  Atlanta  and  neighboring  points  with  a 
view  to  securing  traffic  in  competition  with  the  ocean-and-rail  routes 
from  the  east  to  the  same  southern  territory  by  way  of  the  south 
Atlantic  ports.  At  one  time,  it  is  said,  the  rates  from  Richmond  and 
West  Point  to  Atlanta  and  group  were  no  higher  than  from  Charles- 
ton, S.  C,  and  Savannah,  Ga.,  to  the  same  destinations.  In  1882, 
the  rates  from  Virginia  cities — the  Richmond  and  West  Point  rates 
having  been  established  from  Norfolk — ^were  made  higher  by  a  10-cent 
differential,  first  class,  than  from  Charleston  and  Savannah,  the  new 
scale  beginning  at  90  cents.  Two  years  later,  in  connection  with  a 
general  reduction  in  rates  from  the  east,  a  79-cent  scale  from  Vir- 
ginia cities  became  effective,  which  was  succeeded  in  1888  by  an 
84-cent  scale.  The  latter  increase  is  ascribed  to  the  dissatisfaction  of 
other  Virginia  cities  lines  and  of  carriers  operating  between  the  Ohio 
River  and  the  south  with  the  low  schedule  of  the  Richmond  &  Dan- 
ville. The  84-cent  scale  was  applied  to  Athens  and  Rome,  Ga., 
Chattanooga,  Tenn.,  Birmingham  and  other  base  points  as  well  as  to 
Atlanta,  but  the  rates  to  intermediate  points  were  usually  made  by 
combination  on  the  nearest  base  points,  resulting  in  higher  local  rates 
and  frequent  fourth  section  violations.  In  1905,  as  a  result  of  nego- 
tiations in  which  the  Railroad  Commission  of  the  state  of  Georgia 
and  the  Atlanta  interests  took  part,  described  in  Morgan  Grain  Co, 
V.  A.  0.  L.  R.  R,  Co. J  19  I.  C.  C,  460,  and  again  referred  to  in  Fourth 
Section  Violations  in  the  Southeast,  supra,  the  Virginia  cities-Atlanta 
rates  were  reduced  to  an  80-cent  scale.  This  remained  in  effect  until 
1914,  when,  as  a  result  of  complaint  from  Macon,  Ga.,  the  84-cent 
scale  was  restored  and  the  rates  to  Columbus,  Birmingham,  and 
Sebna,  Ala.,  placed  upon  an  87-cent  scale.  The  same  mutations 
applied  to  the  northbound  rates. 

The  practice  of  maintaining  higher  rates  at  intermediate  or  local 
points  than  at  junction  or  basing  points  in  the  southeast,  already 
mentioned,  was  investigated  by  us,  Fourth  Section  Violations  in  the 
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Soviheast,  supra,  the  original  report  being  supplemented  and  modi- 
fied in  32  I.  C.  C,  61.  Under  this  decision  the  carriers  were  permitted 
to  continue  lower  rates  from  the  east  via  Potomac  Yard  or  Norfolk 
to  the  south  Atlantic  ports  and  to  various  interior  water-competitive 
points  than  to  intermediate  points,  but  were  denied  a  similar  priv- 
ilege at  Atlanta  and  other  base  points  where  no  similar  competition 
prevailed.  Thereupon  the  carriers  entered  upon  a  general  revision 
of  their  rates  in  the  southeast.  Although  uncompleted,  the  partial 
results  were  embodied  in  tariflfs  which  became  effective  January  1, 
1916.  The  revision  included  the  class  rates  and  some  of  the  com- 
modity rates  from  Virginia  and  North  Carolina  to  southeastern  terri- 
tory west  of  the  South  Carolina-Georgia  state  line,  but  did  not  include 
rates  to  South  Carolina  or  any  of  the  northboimd  rates.  This  accounts 
for  the  present  maladjustment  between  the  northbound  and  the  south- 
boimd  rates.  Defendants  also  explain  the  differentials  now  accorded 
Charlotte  by  the  statement  that  its  rates  were  not  covered  in  this 
revision.  The  class  rates  from  the  Virginia  cities  were  increased 
from  the  84-cent  scale  to  a  lOO-cent  scale,  but  the  long-standing 
general  parity  between  the  Virginia  cities  and  North  Carolina  points 
to  the  southeast  was  partially  abandoned,  the  North  Carolina  points 
being  given  differentials  imder  the  Virginia  cities  of  7  cents  and  2 
cents — now  8}  or  9  cents  and  2^  cents — to  the  Georgia  differential 
territory  previously  described.  To  south  Georgia  and  other  south- 
eastern territory  outside  the  differential  group  the  former  rate  parity 
was  continued,  and  it  was  extended  to  certain  points  in  Florida 
where  it  had  not  before  existed.  Northbound  the  84-cent  scale 
remained  in  effect,  and  in  many  instances  the  rates  to  intermediate 
points  in  the  Carolinas  are  higher  than  to  the  Virginia  cities.  Under 
General  Order  No.  28  of  the  Director  General  of  Railroads,  effective 
June  25,  1918,  the  rates  both  northbound  and  southbound  were 
uniformly  increased  25  per  cent,  so  that  the  rate  from  Virginia  cities 
to  Atlanta  became  $1.25  and  the  corresponding  northboimd  rate 
$1.05. 

Notwithstanding  the  material  increase  in  the  southbound  Virginia 
cities  rates,  effective  January  1,  1916,  and  the  further  increase  under 
General  Order  No.  28,  defendants  insist  that  those  rates  are  still 
"subnormal."  They  submit  numerous  rate  comparisons,  but  cite 
particularly  the  water-and-rail  rates  from  Baltimore,  Md.,  to  the 
southeast.  Prior  to  January  1,  1916,  the  first-class  water-and-rail 
rate  from  Baltimore  to  Atlanta  was  98  cents.  In  the  revision  it 
became  $1.07  as  compared  with  the  rate  of  $1  from  the  Virginia 
cities.  Under  authority  given  in  The  Fifteen  Per  Cent  Case,  46  I.  C. 
C,  303,  this  Baltimore  rate  was  increased  to  $1.13,  effective  m  Sep- 

tember,  1917,  and  under  General  Order  No.  28  became  $1.41),  the 
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present  rate,  which  is  16}  cents  higher  than  the  present  Virginia 
cities  rate  and  7}  cents  lower  than  the  all-rail  rate  from  Baltimore. 
The  distance  from  Baltimore  to  Atlanta,  using  250  miles  as  the  con- 
structive distance  by  water  from  Baltimore  to  Savannah,  is  610 
miles,  as  against  the  short-line  rail  distance  of  649  miles  from  Rich- 
mond to  Atlanta.  Defendants  assert  that  there  was  no  competitive 
or  transportation  reason  why  the  Virginia  cities  should  not  have  been 
placed  upon  the  Baltimore  water-and-rail  basis  in  the  revision  of 
January  1,  1916,  and  that  they  were  deterred  from  adopting  that 
basis  only  by  the  disturbance  that  would  have  been  caused  by  so 
radical  a  change  in  the  Virginia  cities  rates.  As  it  was,  the  increase 
from  Virginia  cities  was  16  cents,  first  class,  as  agaii^t  an  increase  of 
9  cents  from  Baltimore.  To  many  other  points  in  the  southeast,  as 
well  as  to  Atlanta,  the  rates  from  Baltimore  were  increased  by  less 
amounts  than  the  rates  from  Virginia  cities,  and  this  change  in 
relationship  has  been  attacked  by  the  Corporation  Commission  of 
Virginia  in  No.  9404,  8t(Ue  Corporation  Commission  of  the  Common- 
wealth  of  Virginia  v.  Southern  Railway  Company  et  al,,  now  pending. 
That  complaint  also  calls  in  question  the  reasonableness  of  the  rates 
between  the  Virginia  cities  and  the  southeast. 

Numerous  rate  comparisons  were  submitted  by  defendants  in 
evidence  of  the  reasonableness  of  the  present  rates  from  North 
Carolina.  The  comparisons  include  many  individual  rates,  some  of 
which  apply  in  distant  territories,  as  well  as  class-rate  scales  initiated 
by  the  carriers  or  prescribed  by  us  or  by  state  commissions.  It  is 
necessary  to  confine  attention  in  this  report  to  such  as  appear  best 
entitled  to  weight.  Comparisons  relating  to  the  rates  to  South 
Carolina  are  here  presented: 

Statement  of  present  dam  rata  hettoeen  North  CaroHna  points  and  South  CaroHna 
points  as  compared  with  vresent  rates  between  various  points^  induding  rates  established 
or  not  found  unreasoruu>le  by  the  Interstate  Commerce  Commission^  for  comparable 
distances,^ 


Between^ 

And— 

Dts. 
tanee. 

Claisef— Rates  in  cents  per  100  pounds. 

1 

2 

3 

4 

6 

6 

A 

Diirhmm,N.C 

HendflCSOD,  N.  C 

8aiiford.N.C 

Dflnmarlr.  8. 0 

CArliale,S.C 

200 

256 

2«7 

260 

269 

275 

284 

285, 

290  I 

29S 

299 

1061 

106 

106) 
106 

94 

90 

94 
99 

80 
80 

62i 

65 

62) 
65 

50 

64 

50 
54 

40 

50 

40 
60 

80 

Calhotm  Falls,  8. 0. . . 

Greenwood.  8.  C 

Andfrsco,  8.  C. 

Greenwood,  8.  C 

Abbeville,  8.0 

CHntflD.  8. 0 

RaleichlN.C 

Sanlord.  N.  C 

80 

IUW^,N.C 

HiodeEScnx  N.  C 

Durbam,  N.  G 

Heodflrsoo,  N.  C 

IUieig)i,N.C 

AbbeTUIe,8.a 

Denmark.  8.0 

OaIhoanJ^'ia]8,8.0.... 

80 

80 
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Statement  of  present  eUus  rates  between  North  Carolina  points  and  South  Carolina 
paints  as  etyrnpared  with  present  rates  between  various  points^  including  rates  established 
or  not  found  unreasonable  by  the  Interstate  Commerce  Commission,  for  comparable 
dwtenc«— Continued . 


Natcbes  scale  (52 1.  G.  C,  106). 


liemphis-Soathwestern  scale  (55  I.  C.  C, 
515) 


Memphis- Arkansas  scale  (43 1.  C.  C,  121) . . 

Meiiiidii»-ArkaDSa8-Loai8iaiia    scale    (39 
I.(3.C.,224)« 

Houston,  Tex.,  to  Boyoe,  La.  (82  I.  C.  C, 

247) 

New  Orleans  to  Beaumont,  Tex.  (88 1.  C.  C, 

1) 

Washinjrton-Oregon-Mantana-Idabo  scale 

(211.  C.C.,540) 

Billings.  Mont.,  to   Mintum,  Wyo.  (19 

I.e.  (5.,  71) 

Billings,  Mont.,   to   Wessex,    Wyo.  (19 

I.e.  (5.,  71) 

Cairo.  111.,  to  Rlson,  Ark 

OpeUka,  Ala.,  to  Scarboro,  Oa 

Augusta,  Ga.,  to  Palestine,  Ala 

Opelika,  Ala.,  to  Oliver,  Qa 

Ck)iumbus,  Ga.,  to  Venetia,  Ala 

Chattanom,  Tenn.,  to  Bradley,  Oa 

Augusta,  Oa.,  to  Gray,  Ala 


Distance. 


261-275 
276-300 
251-260 
261-280 
281-300 
246-260 
261-275 
276-300 
246-260 
261-275 
276-300 

258 

278 

201-300 

252 

266 
290 
349 
245 
274 
280 
279 
278 


Classes— Rates  in  cents  per  100  pounds. 


113 

115 

111| 

116l 

120 

120 

125 

131 

121 

131 


25 
3U 

i 


171) 
107) 
114 
129 


95 

SI 

99 
102 
102$ 
106 
111 
102. 
107 
111; 

144 
94 
96) 

114 


117) 

112) 

110 

96) 

110 

104 

97) 

94 


79 

7J 
811 
84 
84 


85 

89 
92) 

117) 

81) 

80 

90 

s 

81 

91 

84 

87) 

84 


67 

69 

67 

70 

72 

68 

70) 

74 

72 

76 

79 

109 

09 

09 

80 


82) 

69 
76) 
72) 
79 

?n 

69 


54 

55 
53) 

57) 
53 
55 
58 

61) 

64 

66) 

86) 

56 

67) 


64 

67) 
57) 
64 


50 
46) 
54 
49 


i 


>  All  rates  cited  include  tbe  25  per  cent  increase  authorised  by  General  Order  No.  28. 
*  The  scale  prescribed  was  (or  200,  300,  400,  and  500  miles,  and  it  was  stated  that  the  carriers  would 
be  expected  to  graduate  their  rates  (or  intermediate  distances  in  harmony  with  the  rates  prescribed. 

The  North  Carolina  points  selected  for  these  comparisons,  although 
fairly  representative,  do  not  disclose  the  more  striking  effects  of  the 
large  groupings.  It  is  made  evident  by  defendants'  comparisons 
that  the  average  rates  from  North  Carolina  to  South  Carolina  are  not 
higher  than  many  other  southern  rates  carried  in  the  tariffs,  but  in 
some  instances  the  rates  for  the  shorter  distances  are  clearly  exces- 
sive. For  example,  from  Fayetteville,  N.  C,  to  Camden,  S.  C,  the 
first-class  rate  is  $1.02^  for  a  distance  of  136  miles;  and  from  Aber- 
deen, N.  C,  a  point  near  the  South  Carolina  state  line,  the  rate  to 
McCoU,  S.  C,  42  miles  distant,  is  90  cents. 

In  the  following  table,  which  shows  the  first-class  rates  from 
Greensboro,  Raleigh,  and  Fayetteville,  respectively,  to  successive 
stations  in  South  Carolina  and  beyond,  on  the  lines  of  the  Southern, 
Seaboard  Air  Line,  and  Atlantic  Coast  Line,  the  disproportion  be- 
tween the  rates  to  South  Carolina  atid  those  to  more  distant  territory 
is  clearly  apparent,  particularly  when  comparison  is  made  with  the 
rates,  also  shown  in  the  table,  which  result  from  the  application  of  the 
mileage  scale  prescribed  in  Natchez  Charnber  of  Commerce  y.  L.  dk  A. 

By.  Co.,  62  I.  C.  C,  106. 
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GEBKK8BORO,  N.  C. 

Blacksburg,  8. 0 

Spartanbinf.  8. 0 

Greenville,  8.  C 

Basley,  8.C 

Seneca,  8.  C 

roeoos,  0&. 

OaineBTiUe,  Oa 

Atlanta,  Oa 

Binnini^iain,  Ala 

RALXIOH,  N.  c, 

Catawba,  8.0 

Chester,  B.C 

CarMsle,8.C 

CUnton,8.C 

Greenwood.  8.  C 

AbbevlUe,8.C 

Elbertan.Ga. 

Athens,  Oa. 

Atlanta,  Ga « 

Birmingham,  Ala 

rAnTTEYILLB,  H.  O,  TO— 

BennettSTlIle,  8.  C 

Darlington,  8.  C 

Charleston,  8.  C 

Savannah,  Ga 

Jesup,  Ga 

Waycroes,  Ga 

Valdosta,  Ga 

ThomasTille,  Ga 


Present 

Flrst-dass 

rate  under 

o.f.a.8cale 

foriona 

A  roads 

increased 

15  and  25 

percent. 

First-class 

rate  under 

Natchet 

MUee. 

flrst-daas 
rate. 

scale. 

(Inchides 

25  per  cent 

increase.) 

141 

80 

50.5 

81.5 

168.0 

01.5 

53 

80 

200.4 

06.5 

57.5 

00 

212.4 

07.5 

50 

101.5 

230.0 

00 

60.5 

106.5 

267.4 

107.5 

62.5 

112 

307.3 

116 

66.5 

118 

860.6 

116 

70.5 

124.5 

527.4 

134 
100 

82 
54.5 

173.8 

01.5 

104.2 

100 

57.5 

06.5 

211.2 

105 

50 

101.5 

230.0 

105 

60.5 

106.5 

267.7 

106 

62.5 

112 

282.8 

105 

64 

115 

814.1 

107.5 

66.5 

118 

348.5 

116 

60 

121.5 

421.4 

116 

75 

130.5 

587.7 

134 
66.5 

86.5 
87.5 

57.0 

40.5 

83.2 

81.5 

41.5 

50 

184 

85 

66.5 

04 

200 

104 

65 

115 

356 

132.5 

60 

124.5 

305 

132.5 

72 

127.5 

455 

134 

76.6 

137 

406 

134 

70  5 

140 

Numerous  exhibits  submitted  by  defendants  show  that  the  rates 
from  the  Virginia  cities  and  North  Carolina  to  the  southeast  are,  in 
general,  on  a  substantially  lower  basis,  distance  considered,  than  the 
rates  to  the  same  territory  from  Ohio  and  Mississippi  river  crossings, 
New  Orleans,  Chattanooga,  Birmingham,  and  other  points.  The  fol- 
lowing table  is  illustrative  of  these  exhibits: 


From— 

Atlanta,  Ga. 

Montgomery,  Ala 

Distance. 

Rate 

Distance. 

Rate 

Jiikt. 
510 
421 
474 
406 

Centt, 
141.5 
116 
184 
184 

MiUt, 
588 
506 
570 
818 

Omit. 
147.5 

iuk»igK>*. c  ^^.,.' '  -'".  r'^^w^""^^^'/"- -^r'"^^,-' 

184 

Clndnnati.  Ohio 

185 

New  Orleans,  L% 

111.5 

From— 

Cohimbus,  Qa. 

ThomasYiDe,  Qa. 

Meridian,  Miss. 

DIstanoe. 

Rate. 

Distance. 

Rate. 

Distance. 

Rate. 

Jfllw. 
516 
587 
577 
413 

Ointt. 
141.5 
125 
146.5 
184 

iroet. 

451 
544 

721 
461 

CpUi, 
141.5 
184 
181.5 
150 

MiUt, 
742 
741 
632 
202 

OetUt. 
150 

KaMgh,  i>f.  C '. 

150 

Cfnelnnati.  Ohio 

154 

New  Orleans.  T -a 

04 
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The  Baltimore  distances  in  the  above  table  are  based  upon  the 
"constructive  distance"  of  250  miles  from  Baltimore  to  Savannah 
by  water  which  has  for  many  years  been  used  as  the  equivalent  in 
mileage  by  rail,  but  under  present  conditions  it  may  well  be  doubted 
whether  this  constructive  mileage  accurately  represents  the  ratio 
between  the  costs  of  rail  and  water  transportation. 

Defendants  further  contend  that  conditions  in  the  Carolinas  and 
the  southeast  warrant  rates  as  high  in  that  section  as  in  the  southwest 
and  that  if  a  distance  scale  is  prescribed  it  should  not  be  lower  than 
the  scales  which  we  have  approved  for  use  in  the  southwest.  They 
submit  on  brief  the  following  statement,  condensed  from  exhibits 
filed  at  the  hearing: 


Southeastern  roads: 

Operating  revenue 

Operating  expenses 

Net  operating  revenue 

Operating  income 

Frek[ht  revenue 

Tramc  density ton-miles . 

Operating  ratio percent. 

Soathwestem  roads: 

Operating  revenue 

Operating  expenses 

Net  operating  revenue 

Operating  income 

Freight  revenue 

Tramc  density ton-miles. 

Operating  rat io per  cent . 


Per  mile  of  road,  fiscal  years  ended  June  30 — 


1913 


19,177.35 
6,736.54 
2,440.81 
2,K».57 
6.295.48 
739,977 


73.40 


19,385.90 
6,587.33 
2,798.57 
2,431.04 
6,410.11 
674,171 


70.18 


1914 


#9, 296. 36 
6,875.07 
2,421.29 
2,080.81 
6.361.20 
751,226 


73.96 


18,807.51 
6,358.47 
2,549.04 
2,119.72 
6,032.01 
640,938 


71.54 


1915 


18,158.38 
1(,133.3S 
2,024.98 
1,651.72 
5,669.49 
099,141 


75.18 


$8,825.99 
6,243.77 
2,582.22 
2,164.97 
6,155.71 
600,223 


7a  74 


1916 


19,135.74 
6,263.86 
2,871.88 
2,460.45 
6,493.53 
818,599 


68.50 


$9,682.  «a 
6,717.41 
2,965.21 
2,3ia56 
6,765.72 
755,420 


69.36 


The  value  of  this  comparison  is  impaired  by  the  inclusion  of 
statistics  of  lines  extending  beyond  the  territories  compared. 

In  MemphiS'Souihwestfrn  Investigation,  55  I.  C.  C,  515,  we  stated 
that  for  the  year  ended  June  30,  1916.  the  ton-miles  of  revenue  freight 
per  mile  of  road  in  Arkansas  amounted  to  718,632,  in  Oklahoma  to 
635,977,  in  Louisiana  to  672,480,  and  \A  Texas,  including  differential 
territory,  to  570,268.  According  to  annual  reports  filed  with  us  the 
similar  statistics  of  some  of  the  principal  southwestern  lines  for  the 
same  period,  compared  with  those  of  the  principal  defendant  lines^ 
were  as  follows: 


Road. 


Ton-milM 

ofrevenot 

ftelghtpv 

mile  of  road. 


St  Louis-San  Francisco 767,  ^0 

St.  Louis,  San  Francisco  &  Texas 267,566 

Missouri,  Kansas  <fc  Texas 863,488 

St.  Louis  Southwestern 751, 125 

St.  Louis  Southwestern  of  Texas 306,000 

Gulf,  Colorado  <&  SanU  Fe 733, 058 

Houston  A  Texas  Central 527,413 

International  <fc  Great  Northern 620, 6S1 

Southern 719, 579 

Seaboaid  Air  Line 542,517 

Atlantic  Coast  line 581,883 
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However,  comparison  of  ton-miles  is  of  little  value  without  con- 
sideration of  the  nature  of  the  traffic,  and  the  reports  show  that  the 
southwestern  lines  carry  a  much  greater  proportion  of  low-grade 
traffic  than  do  the  southeastern  lines. 

Defendants  show  that  the  western  classification,  which  governs  in 
southwestern  territory,  rates  many  articles  higher  than  they  are 
rated  in  the  southern  classification,  which  governs  in  southeastern 
territory.  They  urge  that  the  same  scale  of  rates  will  produce  more 
revenue  imder  the  western  classification  than  imder  the  southern, 
and  that  rates  in  the  southeast  should  therefore  not  be  lower  than 
in  the  southwest. 

In  the  Consolidated  Classification  Case,  54  I.  C.  C,  1,  7,  we  said: 

*  *  *  So  Itf  as  tranqxirtstion  conditioiii  are  cofncemed,  the  southwest,  east  of 
differential  territory  in  Texas,  is  believed  to  be  more  nearly  analogous  to  the  south- 
east than 'is  any  other  section  of  the  country.  We  have  compared  a  number  of  repre- 
sentative class  rates  in  the  southeast  with  those  in  that  portion  of  the  southwest  above 
referred  to,  which  were  prescribed  by  us  in  Railroad  Commission  of  Louisiana  v. 
A.  H.  T.  Ry.  Co*  48  I.  C.  C,  312,  and  in  the  Souihwesiem  Class  Case,  48  I.  C.  C,  379. 
We  find  that  for  distances  over  100  miles  the  rates  in  the  southeast  are  generally  sub- 
stantiaUy  lower  than  those  in  the  southwest,  while  for  distances  under  100  miles  the 
rates  in  the  southeast  are  in  some  instancjas  higher  and  in  others  lower  than  those  in 
the  southwest.  Upon  the  whole,  it  appears  that  the  class  rates  in  the  southeast  are 
on  a  considerably  lower  level  than  in  the  southwest. 

Complainants  point  out  that  the  central  and  eastern  portions  of 
North  Carolina  are  served  by  the  three  principal  railroads  which 
connect  the  south  with  the  populous  centers  of  the  east,  that  the 
density  of  revenue-paying  freight  per  mile  of  line  for  these  three 
roads  is  materially  greater  in  North  Carolina  than  on  their  entire 
systems,  and  that  these  roads  in  general  have  been  distinctly  more 
prosperous  than  those  in  the  southwest.  They  deny  that  the  Vir- 
ginia cities  rates  are  '* subnormal,"  calling  attention  to  the  several 
substantial  increases  which  have  been  made  since  1914,  and  claiming 
that  the  long  maintenance,  prior  to  the  revision  of  1916,  of  rates 
relatively  lower  than  the  present  rates  is  evidence  that  the  latter  are, 
if  anything,  too  high  rather  than  too  low.  A  fortiori  they  argue 
that  the  present  rates  from  North  Carolina  points  to  the  southeast 
are  unreasonable. 

Defendants  admit  that  the  present  adjustment  of  rates  to  and 
from  southern  territory  is  in  certain  respects  indefensible,  particularly 
in  the  case  of  the  northboimd  rates  and  of  the  rates  between  North 
Carolina  and  South  Carolina,  but  ask  to  be  permitted  to  resume  and 
complete  the  task  of  revision  imder  our  order  in  Fourth  Section  Viola- 
tions in  the  Southeast,  supra,  which  was  suspended  during  the  period 
of  federal  control.  The  necessity  for  the  suspension  is  not  made 
entirely  clear,  and  still  less  the  necessity  for  the  previous  long  delay. 
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Nor  do  defendants  indicate  with  any  degree  of  definiteness  the 
principles  that  would  govern  the  proposed  revision,  beyond  expressing 
the  opinion  that  no  readjustment  of  the  rates  between  North  Carolina 
and  South  Carolina  should  precede  a  revision  upward  of  the  rates 
between  Virginia  cities  and  South  Carolina,  and  that  any  revision  of 
either  should  take  into  consideration  the  rates  from  the  southeast 
to  the  same  territory.  They  further  indicate  a  belief  that  the  present 
wide  blanketing  of  North  Carolina  territory  in  rates  to  and  from 
South  Carolina  is  improper  and  should  be  succeeded  by  a  mileage 
scale,  but  state  that  every  attempt  to  construct  such  a  scale  has 
returned  them  to  the  Virginia  cities  rates  at  relatively  short  distances 
as  a  reasonable  basis.  Apparently  no  revision  that  they  might 
voluntarily  undertake  would  give  North  Carolina  the  advantage  of 
differentials  to  points  in  the  southeast  lying  beyond  the  present 
differential  territory  in  northern  Georgia. 

The  Corporation  Commission  proposed  a  scheme  of  class  rates  for 
application  between  North  Carolina  and  the  southern  territory  upon 
distance  ratios  after  allowing  25  cents  per  100  pounds  as  a  fair  charge 
for  two  terminal  services.  Assuming  the  short-line  distance  from 
the  Virginia  cities  to  be  150  miles  greater  than  from  the  North  Caro- 
lina cities,  this  being  approximately  the  advantage  in  distance  of 
Raleigh  over  Richmond  or  Norfolk,  it  is  the  conclusion  of  complain- 
ants that  the  first-class  differential  to  South  Carolina  should  be  about 
30  cents;  to  Georgia  territory  and  Jacksonville,  Fla.,  25  cents;  to 
Alabama,  20  cents;  and  to  Mississippi,  15  cents.  The  Corporation 
Commission  also  suggested  a  mileage  scale  for  distances  up  to  160 
miles,  subject  to  maximum  differentials  beginning  with  32  cents  first 
class  imder  Richmond  and  Norfolk,  for  application  between  North 
Carolina  and  South  Carolina.  The  suggested  scale  is  fairly  compara- 
ble with  the  North  Carolina  intrastate  scale,  and  would  result  in 
drastic  reductions  in  present  rates  from  North  Carolina  to  South 
Carolina.  Complainants  express  no  view  as  to  whether  the  present 
grouping  of  North  Carolina  points  should  be  continued  or  should  be 
replaced  by  a  distance  scale. 

Two  main  questions  are  presented  by  the  complaints:  (1)  Whether 

the  rates  in  issue  are  unreasonable  and  (2)  whether  they  are  unduly 

prejudicial.    Unjust  discrimination  under  section  2  is  also  alleged, 

but  no  evidence  of  such  discrimination  was  offered.     With  respect 

to  the  first  question  the  record  does  not  warrant  a  conclusion  that  the 

rates  are  unreasonable  under  present  conditions  except  in  some  cases 

between  North  Carolina  and  South  Carolina  points.    For  present 

purposes  it  is  unnecessary  to  bring  this  finding  within  more  definite 

limits,  for  no  reparation  is  sought  and  the  burden  of  the  complaints 

is  the  relationship  between  the  Virginia  cities  and  North  Carolina 

points. 
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Passing  to  the  second  question,  it  is  not  claimed  that  there  are 
any  transportation  or  commercial  conditions  which  justify  the 
blanketing  of  North  Carolina  points  with  Virginia  cities  in  the 
southern  rate  adjustment  in  disregard  of  the  element  of  distance. 
Upon  only  one  theory  could  justification  be  offered,  and  that  is  that 
the  Virginia  cities  rates  are  held  down  by  circumstances  beyond 
defendants'  control,  such  as  water  or  carrier  competition.  No 
water  lines  operate  between  Virginia  cities  and  south  Atlantic  ports, 
and  the  only  claim  of  this  nature  which  defendants  have  seriously 
made  is  that  under  the  fourth  section  Virginia  cities  rates  may  not 
exceed  the  rail-and-water  rate  from  Baltimore,  which  applies  through 
Norfolk  as  well  as  through  south  Atlantic  ports.  Inasmuch  as  this 
Baltimore  rate  is  now  16  i  cents  higher  than  the  Virginia  cities  rates  at 
Atlanta,  and  generally  higher  at  other  points,  the  differential  dimin- 
ishing as  distance  increases,  it  is  apparent  that  substantial  leeway 
exists  under  this  restriction,  even  if  the  claim  be  regarded  as  valid. 

The  record  warrants  the  conclusion,  therefore,  that  the  present 
southern  adjustment  is  in  general  unduly  prejudicial  to  North 
Carolina  points  and  unduly  preferential  of  the  Virginia  cities.  In 
determining  how  this  situation  may  be  corrected,  the  problem  is 
complicated  by  the  extent  of  the  blanket  which  now  covers  Virginia 
cities  and  North  Carolina  territory.  Complainants  direct  their 
attention  chiefly  to  Richmond  and  Norfolk,  and  introduced  evi- 
dence that  these  cities  are,  on  an  average,  219  miles  farther  distant 
from  points  in  the  southeast  than  are  the  complaining  cities  in  North 
Carolina.  The  cities  in  that  state  near  the  South  Carolina  border, 
however,  might  weU  bring  a  similar  complaint  against  the  cities 
near  the  Virginia  border,  and  when  comparisons  are  made  with  other 
Virginia  cities  than  Richmond  and  Norfolk  the  disparity  is  much 
less  apparent.  Lynchburg,  for  example,  is  but  53  miles  more  distant 
from  Atlanta  than  is  Raleigh,  but  1  mile  more  distant  from  Bir- 
mingham, and  to  certain  points  in  Mississippi  its  distance  is  less. 
In  many  instances  the  distances  from  Roanoke  are  less  than  from 
Lynchburg. 

One  method  of  meeting  the  situation  would  be  the  establishment 
of  a  imiform  distance  scale,  applying  locally  between  the  Virginia 
cities  and  North  Carolina  territory,  on  the  one  hand,  and  points  in 
the  southeast,  on  the  other.  We  hesitate,  however,  to  adopt  this 
method  because  of  the  possible  far-reaching  consequences  of  the 
introduction  of  such  a  scale  throughout  the  southern  territory.  The 
determination  of  the  general  level  of  a  distance  scale,  of  the  per- 
centage relationships  of  its  various  classes,  and  of  the  rates  of 
progression  with  increasing  distance  are  questions  of  importance 
and  difficulty  which  require  careful  study  and  the  consideratic.n  of 
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data  which  are  not  available  in  the  present  record.  Sufficient  notice 
has  not  been  given  or  opportunity  afforded  for  the  hearing  of  the 
many  and  diverse  interests  which  would  be  affected  by  and  con- 
cerned in  the  establishment  of  such  a  scale.  Moreover,  it  would  be 
necessary  to  consider  its  possible  effect  upon  traffic  to  and  from 
western  points  passing  through  the  Virginia  gateways. 

Objections,  however,  to  the  correction  of  the  southern  adjustment 
by  the  inmiediate  adoption  of  a  distance  scale  should  not,  we  think, 
stand  in  the  way  of  affording  such  relief  to  complainants  as  the 
present  record  permits.  The  complaining  cities  have  long  been  sub- 
jected to  the  burden  of  imdue  prejudice  and  may  fairly  ask  that  this 
burden  be  removed  or  lightened  without  delay  by  such  means  as  are 
presently  available.  This  can  be  done,  in  our  opinion,  by  prescribing 
a  differential  relationship  which  will  result  in  a  more  equitable  rate 
adjustment  than  that  now  existing. 

We  therefore  find  that  the  class-rate  adjustment  attacked  is 
unduly  prejudicial  to  North  Carolina  points  in  zones  ^  1,  2,  3,  and  4, 
and  unduly  preferential  of  Norfolk  and  Bichmond,  to  the  extent 
that  the  first-class  rates  from  or  to  the  North  Carolina  points  exceed 
rates  which  are  lower  than  the  first-class  rates  from  or  to  Norfolk  or 
Bichmond  by  the  following  differentials,  and  to  the  extent  that  the 
rates  from  or  to  the  North  Carolina  points  on  the  other  classes  exceed 
rates  which  are  lower  than  the  corresponding  class  rates  from  or  to 
Norfolk  or  Bichmond  by  differentials  which  are  the  same  percentage 
of  the  first-class  differentials  found  reasonable  as  the  rates  on  the 
other  classes  from  or  to  Norfolk  or  Bichmond  are  of  the  correspond- 
ing first-class  rates. 

DifTerentiAl 
(cents). 

To  or  from  all  points  in  South  Carolina,  Geoigia,  and  Tennessee  on  or  east  of  a  line 
drawn  through  Jellicoe  and  Knoxville,  Tenn.,  Franklin,  N.  C,  Elberton  and 
Augusta,  Cra.;  thence  along  the  line  of  the  Charleston  &  Western  Carolina 
Railway  to  Port  Royal,  8.  C 30 

To  or  from  all  points  in  South  Carolina,  Georgia,  Alabama,  and  Tennessee  west 
of  the  line  above  described  and  on,  east,  or  north  of  a  line  drawn  from  Gallatin 
to  Miurfreesboro,  Tenn.;  thence  along  the  line  of  the  Nashville,  Chattanooga 
&  St.  Louis  Railway  to  Stevenson,  Ala.;  thence  through  Fort  Payne,  Ala., 
and  La  Grange,  Ga.*  to  Americus,  Ga.;  thence  along  the  line  of  the  Seaboard 
Air  Line  to  Cordele,  Ga.;  thence  along  tiie  line  of  the  Atlanta,  Binning^iam  & 
Atlantic  Railway  to  Brunswick,  Ga 20 

To  or  from  all  pcmits  in  Tennessee,  Missisaippi,  Alabama,  and  Flodda  west  or 
south  of  the  line  next  above  described 10 

It  will  be  noted  that  this  finding  does  not  include  all  the  Virginia 
cities  but  is  restricted  to  the  relationship  between  North  Carolina 
points  and  Richmond  and  Norfolk.  Complainants'  evidence  was 
largely  directed  to  this  relationship,  and  the  record  indicates  that  it 

1  TbeM  X0IM8  An  dflBorlbed  In  the  appeodix  to  this  report 
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is  in  competition  with  these  two  Virginia  points  that  the  North 
Carolina  cities  chiefly  feel  the  biuxlen  of  the  present  adjustment. 
Moreover,  differentials  which  are  just  and  reasonable,  so  far  as  Bich- 
mond  and  Norlolk  are  concerned,  would  not  be  equitable  in  their 
application  to  certain  of  the  other  Virginia  cities.  For  the  purposes 
of  speedy  relief  we  think  that  the  finding  may  properly  be  limited  to 
Bichmond  and  Norfolk  and  that  adjustments  of  the  rates  to  and 
from  other  Virginia  cities  may  for  the  present  be  left  to  the  initiative 
of  defendants.  For  similar  reasons  it  has  not  seemed  desirable  at 
this  time  to  break  up  the  present  grouping  of  the  North  Carolina  points 
and  attempt  the  construction  of  smaller  groups  with  varying  differen- 
tials. 

The  record  is  not  sufficiently  complete  to  enable  us  to  prescribe  a 
conmiodity-rate  adjustment,  but,  in  general,  the  commodity  rates 
from  or  to  the  North  Carolina  points  should  be  lower  than  the  com- 
modity rates  from  or  to  Norfolk  or  Richmond  by  minimum  differen- 
tials which  are  the  same  percentage  of  the  differentials  found  rea- 
sonable between  the  rates  on  the  class  under  which  the  commodity  is 
rated  as  the  conmiodity  rate  bears  to  the  class  rate.  This  is  not  to 
be  understood  as  authority  for  pladng  on  the  class-rate  basis  from  or 
to  North  Carolina  points  such  articles  as  now  take  commodity  rates 
from  or  to  those  points  and  class  rates  from  or  to  Norfolk  and  Rich- 
mond, or  vice  versa.  The  defendants  will  be  expected  to  revise  their 
commodity-rate  adjustment  promptly  in  accordance  with  the  views 
expressed. 

THE   NOBTHEBN  ADJUSTMENT. 

The  complaint  of  the  North  Carolina  cities  against  the  rates  from 
and  to  the  north,  like  that  against  the  southern  adjustment,  arises 
very  largely  from  the  rate  relationship  between  the  complaining  cities 
and  the  Virginia  cities.  In  the  northern  adjustment,  the  central  and 
eastern  portions  of  North  Carolina  are  divided  into  four  zones.  All 
of  the  complaining  cities,  except  Fayetteville,  are  situated  in  the  north- 
em  zone,  designated  No.  1,  and  with  a  few  minor  exceptions  take 
the  same  rates.  The  rates  to  and  from  Fayetteville,  which  is  in  zone 
2,  are  usually  higher  on  the  first  five  classes  and  lower  on  the  re- 
maining classes.  Prior  to  Jime  25,  1918,  zone  2  points  generally 
took  the  following  differentials  over  zone  1  points  on  the  first  six 

classes: 

12    3    4    5     6 


7    7     6    6    5    4 


As  a  consequence  of  the  increases  under  General  Order  No.  28  the 

differentials  now  vary  to  and  from  different  localities  in  the  northern 

territory.    JVhile  state-wide  relief  is  sought,  the  evidence  is  confined 
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to  the  situation  at  points  in  zones  1  and  2,  and  our  report  and  con- 
clusions will  therefore  be  limited  to  the  rates  to  and  from  those 
zones,  leaving  to  the  carriers  such  adjustment  of  the  rates  to  and 
from  points  in  zones  3  and  4  as  may  be  made  necessary  by  our  con- 
clusions herein. 

The  rates  from  the  north  to  the  Virginia  cities  usually  vary  some- 
what with  the  distances  to  the  diflferent  cities,  Norfolk,  on  the  east, 
as  a  rule,  taking  the  lowest  rate,  and  Roanoke,  on  the  extreme  west, 
the  highest.  Generally,  the  northbound  rates  from  both  the  Vir- 
ginia cities  and  North  Carolina  are  the  same  as  the  southbound 
rates  and  it  is  agreed  that  there  is  no  reason  why  they  should  be 
different.  The  rates  to  the  Virginia  cities  are  governed  by  the 
official  classification  and  those  to  North  Carolina  by  the  southern 
classification. 

The  rates  to  Richmond  may  be  regarded  as  fairly  representative; 
and  Richmond,  together  with  Norfolk,  bears  the  principal  bmtien  of 
the  attack.  Complainants'  comparisons  deal  almost  exclusively  with 
aU-rail  rates,  and  the  all-rail  traffic  between  the  north  and  North 
Carolina  moves  largely  through  Richmond.  In  seeking  representa- 
tive comparisons  of  rates  and  distances  in  connection  witi  all-rail 
traffic  we  shall  therefore  select  Richmond  and  Raleigh  as  represent- 
ative of  the  two  groups  of  cities.  The  first-class  rates  may  again  be 
taken  as  typical  of  the  class  rates. 

Comparison  of  distances  and  first-class  rates,  all  rait,  from,  representatii)e  northern  pointi 

to  Richmond,  Va,,  and  Raleigh,  N.  C. 


From— 


Boston,  Ihiass 

New  York,  N.  Y 
Philadelphia.  Pa 
B€iltimore.  lid . . 
Springfleld,  Mass 
Albany,  N.Y.... 
Elmira,N.  Y.... 
Koohester.N.Y. 
Buffalo,  N.Y.... 

Scranton,  Pa 

Harrisburg,  Pa... 
Pittsburgh,  Pa.. , 


To  Richmond, 
Va. 


Miles. 


556 
344 
252 
156 
478 
486 
408 
504 
551 
376 
240 
418 


Rate 


68 

50.5 

50.5 

48.5 

68 

73 

73 

73 

83.5 

73 

73 

83.5 


To  Raleigh, 
N.C. 


Miles. 


713 
501 
409 
313 
635 
643 
565 
661 
708 
633 
397 
575 


Rate 


5 
5 


Cent9. 
126.5 
120 
120 
112. 
126. 
122.5 
122.5 
122.5 
139 
120 
112.5 
135 


Difference  in 
distance. 


Miles. 


Per 
cent. 


157 
157 
157 
157 
157 
157 
157 
157 
157 
157 
157 
157 


28.3 
45.7 
62.3 
100  7 
32.8 
323 
38 
31 
28 
41 
65 
37 


Difference  in 
rate. 


Cents. 


58.5 
60.5 
60.5 

58.5 

40.5 

49.5 

49.5 

55  5 

47 

39.5 

516 


Per 
c<\nt. 


86 

105 

105 

131  9 
86 
67  8 
67  8 
07  8 
60.4 
64.4 
54.1 
61.0 


Witnesses  for  the  defendants  testified  that  the  bidk  of  the  traffic 
to  North  Carolina  from  the  eastern  seaboard  cities  and  much  of  that 
from  interior  New  England  points  moves  by  the  water-and-rail 
route  through  Norfolk.  Reference  to  Norfolk  should  be  here  imder- 
stood  to  include  the  adjacent  port  of  Portsmouth.  The  water-and- 
rail  rates  from  eastern  port  cities  to  North  Carolina  points  are  lower 
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than  the  all-rail  by  a  differential  scale,  varying  slightly  at  some 
points  but  usually  beginning  with  7A  cents  first  class.  From  interior 
eastern  points  the  first-class  differential  is  usually  5  cents.  The 
constructive  distances  by  water  to  Norfolk,  used  by  the  carriers 
in  the  division  of  through  rates,  are  200  miles  from  Boston  or  Provi- 
dence, 160  miles  from  New  York,  and  100  miles  from  Baltimore. 
On  behalf  of  the  Corporation  Commission  it  was  testified  that  the 
average  distances  from  Richmond  and  Norfolk  were  164  miles  to 
zone  1,  210  miles  to  zone  2,  245  miles  to  zone  3,  and  255  miles  to 
zone  4. 

The  joint  rates  from  the  north  to  North  Carolina  points  are  lower 
than  the  combinations  on  Virginia  cities,  as  shown  by  the  following 
representative  examples: 

Companion  of  Joint  rateB^  first  class,  all  rail,  and  water  and  rail,  to  Durham^  Raleigh, 
Oreenshoro,  Henderson,  Goldshoro,  and  Wilson,  N,  C.,from  points  shown,  with  com- 
btnaHonson  Virginia  cities. 


From— 

New 
York, 

N.Y. 

Phila- 
delphia, 

Balti- 
more, 
Md. 

Albany 
or  Roon- 

ester. 

N.Y. 

Harris- 
burg,  Pa. 

WiUlams 
port.  Pa. 

Combination  on  Vinrinia  citie;? r  r  r  r 

131 
120 

01 
11Z5 

86 

129 
120 

93 
112.5 

87 

125 
112.5 

90 
105 

84 

149.5 

122.5 

82 

149.5 

112.5 

76 

149.5 

Throach  rate,  all  rail 

120 

PeroentaKo  of  combination  rata. 

80 

Throoeh  rate,  water  and  rail 

Peroentafe  of  combination  rate 

Complainants  expressly  disclaim  any  complaint  against  the  rates 
from  the  Virginia  cities  to  North  Carolina,  confining  their  attack  to 
the  through  rates  regardless  of  their  components,  alleging  their  unrea- 
sonableness and  their  undue  prejudice  to  North  Carolina  shippers. 
We  have  already  noted  the  disadvantage  of  North  Carolina  jobbers 
due  to  the  blanketing  of  rates  from  Virginia  cities  and  North  Carolina 
southbound.  The  great  disparity  between  rates  from  the  north  to 
Virginia  cities  and  to  North  Carolina  cities,  respectively,  has  a  similar 
effect.  For  example,  the  rate  disadvantage  of  the  jobber  at  Raleigh 
in  shipping  first-class  traffic  from  New  York  to  Raleigh  and  reship- 
ping  to  a  lai^e  territory  in  northern  South  Carolina  is  67  cents  per 
100  pounds,  as  compared  with  the  jobber  at  Norfolk,  and  60i  cents 
as  compared  with  the  jobber  at  Richmond.  Comparison  of  commod- 
ity rates  reveals  similar  or  even  greater  disparities,  and  the  North 
Carolina  shippers  find  still  further  cause  for  complaint  in  the  fact 
that  the  Virginia  cities  enjoy  a  greater  number  of  commodity  rates 
lower  than  class  rates  from  the  north  than  do  the  North  Carolina 
cities.    For  example^  the  carload  commodity  rate  on  roasted  coffee 
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from  New  York  to  Richmond  is  25i  cents,  while  similar  traffic  from 
New  York  to  the  North  Carolina  cities  is  subject  to  the  fifth-class 
rate  of  59  cents.  Other  examples  are  of  record,  which  is  admittedly 
incomplete.  Generally  speaking,  the  differential  basis  of  commodity 
rates  from  the  east  to  North  Carolinra  is  similar  to  that  of  the  dass 
rates. 

In  support  of  their  general  allegations,  complainants  call  attention 
to  the  fact  that  the  traffic  from  the  north  and  east,  for  the  greater 
portion  of  the  routes,  moves  through  trunk  line  territory  over  lines 
of  great  traffic  density,  the  Pennsylvania  and  the  Baltimore  &  Ohio 
being  the  principal  carriers  between  the  northern  cities  and  the 
Potomac  River,  that  the  lines  extending  from  the  Potomac  to  the 
Virginia  cities  serve  as  funnels  for  the  passage  of  a  very  heavy  traffic 
between  the  north  and  the  south,  and  that  the  principal  lines  leading 
south  from  the  Virginia  cities  perform  a  somewhat  similar  office, 
although  the  traffic  diminishes  toward  the  south.  The  Corporation 
Commission  submitted  statements  showing  that  the  density  of  freight 
traffic  on  the  lines  of  the  Southern  Railway,  Seaboard  Air  Line,  and 
Atlantic  Coast  Line  in  the  state  of  North  Carolina  is  considerably 
greater  than  that  of  those  lines  as  a  whole.  The  complaining  cities 
also  compare  the  northern  rates  imder  attack  with  the  central  freight 
association  scale  of  class  rates,  as  increased.  The  following  state- 
ment includes  representative  examples  of  this  comparison,  to  which 
we  have  added  a  similar  comparison  with  present  rates  to  the  Vir- 
ginia cities: 


From— 


New  York,  N.  Y 

Do 

Philadelphia,  Pa 

Do 

Baltimore,  Md.. 

Do 

Albany,  N.Y... 

Do 

Rochester,  N.  Y. 

Do.... 

Harrlsborg,  Pa.. 

Do 

Pittsburgh,  Pa.. 

Do 


To— 


Ridimond,  Va..., 
Raleigh,  N.C...., 

Richmond,  Va 

Raleigh,  N.C...., 

Richmond,  Va 

Raleish,  N.  C 

Lyncnburg,  Va... 
Greensboro,  N.  C. 
Richmond,  Va.... 
Qoldsboro,  N.  C... 
Lynchbu^  Va... 
Durham,  N.  C. .. . 

Richmond,  Va 

Payetteville,  N.  C 


Present 

Miles. 

first-class 

rate. 

344 

50.5 

501 

120 

252 

50.5 

409 

120 

156 

48.5 

313 

112.6 

544 

85 

658 

122.6 

504 

73 

663 

122.6 

298 

79 

395 

1126 

418 

83.6 

628 

144 

First-class 
rate  under 
c.f.a.8cale 
forsooaA 

roads, 
increased 
15  and  25 
percent. 


69 

80.6 

62 

73 

52 

66.5 

83 

90.6 

80.6 

90.6 

65 

72 

78 

89.6 


The  rates  from  the  eastern  ports  to  Richmond  and  Norfolk,  all-rail, 
which  are  the  same  as  the  water  rates,  are  substantially  lower  than 
the  central  freight  association  scale,  while  the  rates  from  eastern 
ports  to  Lynchburg  and  Roanoke  and,  to  a  large  extent,  at  least, 
from  interior  eastern  points  to  all  Virginia  cities  are  substantially 
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higher  than  that  scale,  as  are  also,  but  in  greater  measure,  the  through 
rates  from  all  northern  points  to  the  North  Carolina  cities. 

Complainants  also  cite  individual  rates  for  similar  or  greater  dis- 
tances than  those  here  involved,  of  which  the  following  are  examples, 
taken  from  their  brief: 

First-claasrsto. 

Cincinnati,  Ohio,  to  Raleigh,  N.  C,  607  miles $1. 02^ 

I^uisviUe,  Ky.,  to  Raleigh,  N.  C,  666  miles 1. 02i 

CTiicago,  111.,  to  Richmond,  Va.,  865  miles 1.09i 

Muncie,  Ind.,  to  Richmond,  Va.,  685  miles 98J 

IndianapoHs,  Ind.,  to  Richmond,  Va.,  690  miles 1. 01) 

Cleveland,  Ohio,  to  Richmond,  Va.,  562  miles .83J 

Augusta,  Ga.,  to  Hiintsville,  Ala.,  408  miles 96) 

Charleston,  S.  C,  to  Selma,  Ala.,  483  miles 1. 16J 

Knoxville,  Tenn.,  to  Mobile,  Ala.,  520  miles 1.09 

Knoxville,  Tenn.,  to  Jackson.,  Miss.,  502  miles L  19 

Cleveland,  Ohio,  to  Elmira,  N.  Y.,  329  miles 59 

Cleveland,  Ohio,  to  Oil  City,  Pa.,  141  mUes 49 

Cincinnati,  Ohio,  to  Bfarietta,  Ohio,  205  miles 57} 

New  York,  N.  Y.,  to  Cincinnati,  Ohio,  750  miles 98 

Baltimore,  Md.,  to  Cincinnati,  Ohio,  593  miles 90 

Although  this  evidence  bears  upon  the  question  of  the  reason* 
ableness  of  the  rates,  the  principal  controversy  concerns  the  rate 
relationship,  the  contention  being  that  the  difference  in  distance 
does  not  warrant  the  differences  in  rates.  Complainants  urge  that 
under  ordinary  distance  scales  the  increase  in  the  first-class  rate  for 
an  additional  distance  of  150  miles  over  the  first  350  miles  would  be 
but  about  15  cents;  and  they  refer  to  the  fact  that  the  through  rates 
from  Cincinnati  or  Louisville  to  North  Carolina  points  are  but  from 
60  to  70  per  cent  of  the  combinations  on  Virginia  cities,  as  compared 
with  more  than  90  per  cent  in  the  case  of  all-rail  rates  from  the  eastern 
seaboard  cities.  The  first-class  rate  from  Cincinnati  to  North  Caro- 
lina zone  1  points  is  $1.02}  while  the  combination  on  Virginia  cities 
isSl.TH. 

To  assist  in  measuring  the  relationships  of  rates  to  North  Carolina 
with  rates  not  only  to  Virginia  cities  but  to  points  farther  south,  the 
following  tables  are  submitted: 

Comparison  of  distances  and  Jtrst-dass  rates,  all  rail,  from  New  York  to  Atlanta  and 
intermediate  points,  by  way  oj  Potomac  Yard,  Richmond,  and  the  Southern  Railway, 


To- 


ld, v» 

Dmnvllle,  va 

Oreensboio.  N.  C 

Salisbury,  N.  C 

Cterlott«»N.C 

SpartanbuTK,  8.  C 

Or«niTlll«,8.C 

Oaincsville,  Qa 

Atlanta,  O^ 

>  Bail  or  wat«. 
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First-class 

MUM. 

rate, 

344 

150.5 

484 

M.5 

533 

lao 

582 

139 

635 

139 

703 

147 

738 

147 

840 

157.5 

813 

U7.5 
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Comparison  of  distances  and  Urst-class  rates,  water  and  rai7,  from  New  York  to  Atlantn 
and  intermtdiate  points,  by  way  of  Norfolk  and  the  Seaboard  Air  Line. 


To— 


Norfolk,  Va 

Weldon,  N.C... 
•Henderson,  N.C, 
Raleigh,  N.C... 
3Iainlet,N.C.... 

Chester,  S.C 

Greenwood,  8.  C 

Athens,  Oft 

Atlanta,  Ga 


First-class 

ratew  water 

and  rail. 


•54.5 

105 

112.5 

112.5 

121.5 

136.5 

150 

150 

150 


1  Including  160  miles,  constructive.  New  York  to  Norfolk. 


« Rail  or  water. 


Considering,  first,  the  allegation  of  unreasonableness  in  the  through 
rates  to  and  from  the  north.  The  nature  of  complainants'  evidence 
in  support  of  this  allegation  has  already  been  indicated.  It  consists 
largely  of  comparisons  with  rates  under  the  distance  scale  effective 
in  central  territory  and  also  with  individual  rates  between  points 
where  transportation  conditions  are  deemed  to  be  similar,  if  not  less 
favorable.  In  addition,  attention  is  directed  to  the  many  incon- 
sistencies in  the  rates  under  attack.  It  is  shown,  for  example,  that 
while  a  rate  of  $1.20  is  charged  from  New  York  to  Raleigh,  a  dis- 
tance of  501  miles,  and  the  same  rate  from  Philadelphia,  Pa.,  409 
miles,  the  rate  from  Scran  ton.  Pa.,  533  miles,  is  also  $1.20;  and  for 
the  haul  from  Albany,  643  miles,  and  from  Rochester,  661  miles, 
the  rate  is  $1,225.  From  Harrisburg,  400  miles,  only  slightly  less 
distant  than  Philadelphia,  the  rate  is  $1,125.  It  is  argued  that  not 
all  of  these  rates  can  be  reasonable;  that  if  the  rate  from  Scran  ton 
and  the  rate  from  Harrisburg  are  reasonable,  certainly  the  rate  from 
Philadelphia  must  be  unreasonable. 

Defendants  assert  that  the  northern  factor  is  greatly  depressed  by 
water  competition;  that  the  through  rates  are  very  low  in  conse- 
quence; and  that  the  fuU  combination  on  Virginia  cities  would  be 
reasonable.  They  show  that  the  class  rates  between  Virginia  citiee 
and  eastern  North  Carolina  points  were  considered  upon  complaint 
and  not  found  unreasonable,  Corporation  Commission  of  Virginia  v. 
C  &  0.  Ry,  Co, J  40  I.  C.  C,  24;  and  they  cite  numerous  rates  from 
eastern,  central,  and  western  territories  to  points  in  the  south  which 
are  relatively  higher  than  the  rates  attacked. 

Conceding  the  cogency  and  force  of  many  of  complainants'  com- 
parisons, we  do  not  think  that  the  evidence  warrants  a  conclusion 
that  the  rates  between  North  Carolina  cities  and  northern  territory 
in  general  are  unreasonable.  They  may  be  in  particular  instances, 
for  manifestly  inconsistencies  exist;  but  it  is  not  practicable  upon 
the  record  to  attempt  an  analysis  of  the  vast  number  of  rates  making 
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up  the  northern  adjustment,  with  a  view  to  segregating  those  which 
rise  above  the  limits  of  reasonableness.  We  are  influenced  in  this 
conclusion  by  the  low  earnings  realized  from  operation  of  the  lines 
of  these  carriers  during  the  past  year  and  at  the  present  time,  and 
also  by  the  fact  that  the  issue  in  which  the  complainants  are  chiefly 
interested  is  clearly  the  relationship  between  their  rates  and  the 
rates  to  and  from  Richmond  and  Norfolk. 

Turning,  then,  to  the  allegation  of  undue  prejudice.  In  various 
cases  we  have  dealt  with  complaints  arising  from  the  relationships 
between  North  Carolina  cities  and  the  Virginia  cities  in  rates  from 
and  to  the  east  and  west.  DanviUe  v.  Southern  R.,  8  I.  C.  C,  409; 
Wilmington  Tariff  Asso.  v.  C.  P.  &  V.  R.  Co.,  9  I.  C.  C,  118;  Char- 
lotte Shippers'  Asso.  v.  Southern  R.  Co.,  11  I.  C.  C,  108;  Corporation 
Commission,  North  Carolina,  v.  N.  dk  W.  Ry.  Co,,  19  I.  C.  C,  303; 
Board  of  Trade  of  Winston-Salem,  N.  C,  v.  N.  dk  W.  Ry.  Co.,  26 
I.  C.  C,  146;  Massie  <k  Pierce  Luniber  Co.  v.  N.  dk  W.  Ry,  Co.,  33 
I.  C.  C,  14;  Corporation  Commission  of  North  Carolina  v.  Ry.  Co., 
33  I.  C.  C,  487.  But  in  most  of  these  cases  the  issue  has  concerned 
rates  from  and  to  the  west  and  the  vital  conditions  affecting  western 
traffic,  viz,  the  observance  by  the  Chesapeake  &  Ohio  Railway  of 
the  foiirth  section  and  the  rivalry  between  the  lines  extending 
westward  from  the  respective  ports  of  Baltimore  and  Norfolk,  do  not 
affect  traffic  to  and  from  the  east.  In  none  of  them  was  there  any 
definite  decision  on  the  issue  now  before  us. 

Obviously,  the  difference  between  the  rates  to  and  from  North 
Carolina  points  and  the  rates  to  and  from  the  Virginia  cities  is  out 
of  proportion  to  the  difference  in  distance,  even  if  all  possible 
weight  be  given  to  the  circumstance  that  the  haul  below  the  Virginia 
cities  is  in  higher-rated  territory.  It  follows  that  undue  prejudice 
exists,  unless  it  be  the  fact  that  the  rates  between  the  north  and  the 
Virginia  cities  are  held  at  a  subnormal  level  by  conditions  beyond 
defendants'  control.  That  this  is  the  fact  defendants  claim,  stating 
that  **the  all- water  routes  from  the  east,  operating  regular  schedules 
and  daily  service  between  all  eastern  ports  and  Norfolk,  as  well  as 
regular  service  to  Richmond,  have  fixed  absolutely  the  measure  of 
the  rates  which  can  be  charged  by  the  rail  lines,  and  these  all-water 
routes  will  continue  to  afford  Richmond  and  Norfolk  cheap  rates  of 
transportation  from  the  east,  even  if  the  rail  lines  did  not  compete 
for  this  traffic. "  They  further  maintain  that  the  rates  from  interior 
eastern  points,  including  points  immediately  east  of  the  Buffalo- 
Pittsburgh  line,  are  influenced  by  the  ** water  competitive"  rates 
from  the  eastern  ports.  It  is  estimated  by  the  general  freight  agent 
of  the  Atlantic  Coast  Line  that  at  least  75  per  cent  of  the  traffic 
between  the  port  cities  and  North  Carolina  now  moves  by  water 
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and  rail,  the  service,  it  is  alleged,  being  more  expeditious  as  well  as 
cheaper  than  all  rail. 

Althou^  water  service  was  greatly  reduced  during  the  world 
war,  and  has  not  since  increased,  there  was  at  the  time  of  the  hearing 
service  twice  a  week  by  the  Merchants  &  Miners  Transportation 
Company  between  Boston  and  Norfolk  and  between  Providence 
and  Norfolk,  daily  by  the  Old  Dominion  Steamship  Company  be- 
tween New  York  and  Norfolk,  and  daily  by  the  Baltimore  Steam 
Packet  Company  and  the  Chesapeake  Steamship  Company  between 
Baltimore  and  Norfolk.  All  but  the  first-named  company  are  con- 
trolled by  various  railroad  defendants.  While  an  independent  boat 
line  operates  to  and  from  Boston  and  Providence,  this  competition 
has  not  forced  relatively  lower  rates  than  from  or  to  the  other  eastern 
ports.  Prior  to  September  1,  1917,  the  water-and-rail  rates  from  the 
eastern  ports  to  North  Carolina  were  lower  than  the  all-rail  rates 
between  the  same  points  by  a  12-cent  scale  of  diflFerentials.  In 
The  Fifteen  Per  Cent  Cdsej  supra,  decided  June  27,  1917,  we  found 
that  existing  conditions  justified  the  maintenance  of  rates  via  rail- 
and-water  routes  not  higher  than  the  all-rail  rates  between  the  same 
points.  Following  that  decision  the  water-and-rail  routes  increased 
their  rates  to  North  Carolina  by  a  scale  beginning  with  6  cents  first 
class.  Defendants  state  that  '^the  water  lines,  while  in  urgent 
need  of  increased  revenues,  did  not  feel  that,  from  a  competitive 
standpoint,  they  could  go  to  the  all-rail  basis  and  at  the  same  time 
control  any  substantial  proportion  of  the  traffic  in  competition  with 
the  all-rail  routes."  Since  the  increases  under  General  Order  No.  28 
the  differentials  have  been  on  a  7.5-cent  scale.  The  carriers  maintain 
their  rail  rates  from  the  eastern  ports  to  Richmond  and  Norfolk  on 
the  same  basis  as  the  water  rates. 

Taking  all  the  circumstances  into  consideration,  including  the  con- 
trol exercised  by  the  railroad  corporations  over  certain  of  the  steam- 
ship companies  and  the  depressed  earnings  of  the  water  lines,  the  evi- 
dence does  not  indicate  that  defendants  are  now  compelled  to  main- 
tain their  all-rail  rates  between  the  Virginia  cities  and  eastern  seaboard 
ports  on  a  subnormal  basis  because  of  water  competition.  There 
is  ground  for  the  inference  that  the  water  lines  feel  the  necessity,  in 
order  that  they  may  secure  a  substantial  share  of  the  traffic,  of  main- 
taining their  rates  at  a  somewhat  lower  level  in  general  than  the  rail 
rates,  but  there  seems  no  basis  for  a  belief  that  the  latter  are  at 
present  held  down  by  the  water  rates.  Indeed,  a  more  reasonable 
conclusion  is  that  the  steamship  companies  would  willingly  follow 
the  lead  of  the  carriers  by  land  if  the  all-rail  rates  were  increased. 
This  may  be  a  situation  brought  about  by  conditions  which  are 

temporary  in  character,  but  they  have  persisted  now  for  some  length 
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of  time  and  there  is  no  certainty  that  they  are  temporary.  What  has 
been  said  of  the  all-rail  rates  to  and  from  eastern  ports  applies  with 
even  greater  force  to  the  rates  to  and  from  interior  points. 

We  are  accordingly  of  the  opinion  that  the  rates  mider  attack  in 
the  northern  adjustment  are  imduly  prejudicial  to  the  North  Carolina 
points  and  imduly  preferential  of  Richmond  and  Norfolk.  This 
finding  is  restricted  to  these  two  Virginia  cities  for  reasons  similar  to 
those  which  were  set  forth  in  the  consideration  of  the  southern  adjust- 
ment. The  fact  that  beyond  Richmond  and  Norfolk  the  hauls  to 
and  from  the  North  Carolina  points  are  in  higher-rated  territory  than 
the  hatds  north  of  the  Potomac  River  must  be  given  consideration  in 
determining  the  proper  relationship.  But,  according  due  weight  to 
that  circumstance,  it  is  our  opinion  that  the  present  spreads  are  too 
great.  Upon  the  present  record  we  shall  not  undertake  to  disturb 
the  existing  group  adjustment  either  in  North  Carolina  or  in  the 
northern  territory,  and  shall  merely  prescribe  diflFerentials  which  we 
think  just  and  reasonable. 

We  find  that  the  class-rate  adjustment  attacked  is  unduly  preju- 
dicial to  points  in  zones  1  and  2  in  North  Carolina  and  imduly  prefer- 
ential of  Norfolk  and  Richmond  to  the  extent  (1)  that  the  first-class 
all-rail  rates  to  and  from  points  in  zone  1  exceed  by  more  than  30 
cents  per  100  pounds,  and  to  the  extent  that  the  first-class  all-rail 
rates  to  and  from  points  in  zone  2  exceed  by  more  than  35  cents  per 
100  pounds,  the  contemporaneous  first-class  all-rail  rates  between  the 
same  eastern  points  and  Norfolk  or  Richmond;  (2)  to  the  extent  that 
the  first-class  water-and-rail  rates  to  and  from  points  in  zones  1  and 
2  exceed  by  more  than  the  same  respective  differentials  the  con- 
temporaneous first-class  water  rates  to  and  from  Norfolk  or  Rich- 
mond; (3)  to  the  extent  that  the  first-class  rail-water-and-rail  rates 
to  or  from  points  in  zones  1  and  2  exceed  the  contemporaneoxis 
first-class  rail-and-water  rates  to  and  from  Norfolk  and  Richmond 
by  more  than  the  same  respective  differentials;  and  (4)  to  the  extent 
that  the  rates  on  classes,  other  than  first,  to  and  from  points  in  zones 
1  and  2,  exceed  rates  made  the  same  percentages  of  the  first-class 
rates  which  may  be  established  as  a  consequence  of  our  conclusions 
and  order  herein,  as  the  present  rates  on  such  other  classes  are  of  the 
present  first-class  rates. 

The  record  is  not  sufficient  to  enable  us  to  determine  proper  dif- 
ferentials between  commodity  rates.  We  shall,  however,  expect  the 
carriers  to  revise  their  commodity-rate  adjustment  promptly,  using 
as  a  guide  the  class-rate  relationships  prescribed  herein. 

An  appropriate  order  will  be  entered. 
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APPENDIX. 
Description  of  North  Carolina  zones  /,  f ,  5,  and  4. 

ZONE  NO.  1. 

This  zone  embraces  all  points  on  the  main  line  of  the  Southern  Railway  from 
Winston-Salem  to  Goldsboro,  inclusive,  and  from  points  on  the  Southern  Railway 
from  Greensboro  to  EUisboro,  inclusive.  All  points  on  the  Seaboard  Air  Line  Rail- 
way from  Littleton  to  Gary,  inclusive,  and  from  Henderson  to  Durham,  including 
Oxford;  also  its  branch  line  to  Louisbuig.  All  points  on  the  Atlantic  Coast  Line 
Railroad  from  Ruggles  to  Goldsboro,  inclusive,  and  from  Gontentnea  to  Smithfield, 
inclusive;  on  its  branch  line  from  Halifax  to  Kinston,  inclusive,  and  on  its  branch 
line  from  Rocky  Mount  to  Spring  Hope,  inclusive.  Also  from  Rocky  Mount  to  Hob- 
good,  inclusive,  except  Tarboro.  On  the  Williamston  branch  from  Mildred  to  Ever- 
etts,  inclusive.  On  the  Washington  branch  from  Parmele  to  Grimes,  inclusive. 
Points  on  the  East  Carolina  Railway  between  Henrietta  and  Farmville,  .inclusive. 
Points  on  the  Norfolk  Southern  Railroad  from  Grimesland  to  Raleigh,  inclusive. 
All  points  on  the  Norfolk  Southern  Railroad,  Goldsboro  to  New  Bern,  and  points 
between  New  Bern  and  Washington,  exclusive  of  New  Bern  and  Washington. 

ZONE  NO.  2. 

This  zone  includes  all  territory  on  the  Southern  Railway  main  line  from  Lexington 
to  Charlotte,  including  all  points  between  Salisbury  and  Statesville,  all  points  on  the 
Moorosville  branch  between  Winston-Salem  and  Charlotte,  exclusive  of  Winston- 
Salem.  On  its  branch  line  from  High  Point  to  Ashboro,  not  including  High  Point; 
all  points  on  the  Greensboro-Sanford  branch;  all  points  Climax  to  Ramseur,  and 
Salisbury  to  Norwood.  All  points  on  the  Winston-Salem  Southbound  between 
Winston-Salem  and  Wadesboro,  not  including  Winston-Salem;  all  points  on  the  Sea- 
board Air  Line  from  Apex  to  Charlotte  via  Hamlet  and  Monroe,  inclusive;  its  branch 
line  from  Moncure  to  Pittsboro.  All  points  on  the  Randolph  and  Cumberland  from 
Cameron  to  Carthage.  All  points  on  the  Atlantic  Coast  Line  from  Goldsboro  to 
Wrightsboro,  not  including  Goldsboro;  on  its  branch  line  Warsaw  to  Clinton;  on  its 
main  line  from  Four  Oaks  to  Fayetteville,  inclusive;  on  its  line  from  Fayetteville  to 
Sanford.  All  points  on  the  Raleigh,  Charlotte,  and  Southern  from  Ashboro  to  Aber- 
deen, including  Mount  Gilead  branch  and  its  line  from  Colon  to  Star. 

ZONE  NO.  8. 

This  zone  is  composed  of  all  points  on  the  Seaboard  Air  Line  between  Wilmington 
and  Hamlet,  not  including  Wilmington  and  Hamlet;  all  points  on  the  Atlantic  Coast 
Line  between  Wilmington  and  Fayetteville,  exclusive  of  Wilmington  and  Fayette- 
ville; all  points  on  the  Atlantic  Coast  Line  between  Hope  Mills  and  Pembroke,  in- 
clusive, and  from  Parkton  to  Maxton;  all  points  on  the  Virginia  and  Carolina  Southern 
north  of  Lumberton,  and  all  points  on  the  Aberdeen  and  Rockfish  Railroad. 

ZONE  NO.  4. 

This  zone  embraces  all  points  on  the  Atlantic  Coast  Line  from  Wilmington  to  Fair 
Bluff,  exclusive  of  Wilmington,  and  all  other  points  between  the  Seaboard  Air  Line 
from  Wilmington  to  Monroe  and  the  South  Carolina  line. 
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HIGHLAND  IRON  &  STEEL  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  BALTIMORE  &  OHIO 
CHICAGO  TERMINAL  RAILROAD  COMPANY,  ET  AL. 


Submitted  February  28,  1920.    Decided  May  5,  1920. 


Rates  legally  applicable  oo  scrap  iron,  in  carloads,  from  Burr  Oak  and  Chicago, 
111.,  to  Terre  Haute,  Ind.,  found  not  unreasonable  or  otherwise  unlawful. 
Omplaint  dismissed. 

R.  B.  Coapstick  for  complainant. 

T,  O.  Jenrdnga  and  K.  L,  Rich/mond  for  defendants. 

Report  op  the  Commission. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastman. 

By  Division  3: 

Exceptions  were  filed  by  complainant  to  the  report  proposed  by 
the  examiner,  which,  with  such  modifications  as  have  appeared  nec- 
essary from  our  examination  of  the  record,  has  been  followed  in  this 
report. 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  iron 
and  steel  articles  at  Terre  Haute,  Ind.  By  complaint  filed  August 
11,  1919,  it  alleges  that  the  rates  charged  on  various  carloads  of 
scrap  iron  shipped  from  Chicago,  111.,  and  Burr  Oak,  within  the 
Chicago  switching  district,  to  Terre  Haute  between  June  11,  1918, 
and  April  11, 1919,  were  illegal,  unreasonable,  and  unjustly  discrim- 
inatory. Reparation  is  sought.  Except  as  otherwise  noted  rates 
will  be  stated  in  amounts  per  long  ton. 

The  shipments  originated  at  Chicago  on  the  Baltimore  &  Ohio 
Chicago  Terminal  Railroad  and  at  Burr  Oak  on  the  Chicago,  Rock 
Island  &  Pacific  Railway.  The  switching  receipts  issued  by  the 
originating  carriers  contained  instructions  to  switch  the  shipments 
to  the  Chicago  &  Eastern  Illinois  Railroad,  and,  accordingly,  they 
were  delivered  to  that  line  at  Dolton  and  Oakdale,  also  within  the 
Chicago  switching  district,  and  moved  by  it  to  Terre  Haute.  A  rate 
of  $1.50  was  charged  on  all  of  the  shipments  except  one  from  Chicago, 
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which  moved  prior  to  June  25, 1918,  and  was  charged  a  rate  of  $1.20. 
These  rates  were  published  in  Chicago  &  Eastern  Illinois  tariffs 
I.  C.  C.  Nos.  2933  and  3047. 

Complainant  shows  that  prior  to  June  25, 1918,  a  rate  of  $1.05  on 
scrap  iron,  in  carloads,  increased  on  that  date  under  General  Order 
No.  28  of  the  Director  General  of  Railroads  to  $1.30,  was  pub- 
lished by  agent  Boyd  from  Chicago  and  Burr  Oak  to  Terre  Haute. 
An  examination  of  the  tariffs  shows  that,  by  reason  of  certain 
restrictions  contained  in  the  tariff  references,  these  rates  never  ap- 
plied in  connection  with  shipments  originating  at  Burr  Oak  on 
the  Chicago,  Rock  Island  &  Pacific.  The  rates  published  by  agent 
Boyd  in  connection  with  shipments  originating  at  Chicago  on  the 
Baltimore  &  Ohio  Chicago  Terminal  were  not  subject  to  these  re- 
strictions. 

The  rates  on  scrap  iron,  in  carloads,  from  Chicago  to  Terre  Haute 
via  the  Baltimore  &  Ohio  Chicago  Terminal  and  Chicago  &  East- 
em  Illinois  were  originally  published  in  individual  tariffs  of  the 
Chicago  &  Eastern  Illinois  and  they  have  been  continuously  so  pub- 
lished, each  succeeding  individual  tariff  of  that  carrier,  including 
I.  C.  C.  Nos.  2933  and  3047,  canceling  the  previous  one.  Agent 
Boyd's  tariffs  publishing  the  lower  rates  above  quoted  did  not  can- 
cel or  in  any  way  refer  to  the  rates  published  in  the  individual 
tariffs  of  the  Chicago  &  Eastern  Illinois. 

Where  conflicting  rates  are  named  in  separate  tariffs  the  rate  first 
established  is  the  legal  rate,  upon  the*  principle  that  lawfully  estab- 
lished rates  remain  in  effect  until  specifically  canceled.  Conference 
Rulings  60,  70,  and  104;  New  Albany  Box  <&  Basket  Co.  v.  /.  C.  R.  R. 
Co.,  16  I.  C.  C,  315;  Sun  Co.  v.  T.  <&  0.  C.  Ry.  Co.,  52  I.  C.  C,  12; 
Dewey  Portland  CemerU  Co.  v.  A.,T.<&  S.  F.  Ry.  Co.,  56  I.  C.  C, 
444.  It  follows  that  the  legal  rates  on  the  shipments  from  Chicago 
were  those  published  in  the  Chicago  &  Eastern  Illinois  tariffs  cited, 
i.  e.,  the  same  rates  that  applied  from  Burr  Oak.  Defendants  should 
promptly  eliminate  from  the  tariffs  the  conflict  pointed  out. 

The  distance  over  the  Chicago  &  Eastern  Illinois  from  Chicago 
to  Terre  Haute  is  178  miles,  and  in  support  of  their  contention  that 
the  rates  charged  were  not  unreasonable,  defendants  cite  rates  on 
scrap  iron,  in  carloads,  of  $1.90  from  Chicago  to  Rock  Island,  111., 
Indianapolis  and  Fort  Wayne,  Ind.,  distances  of  181,  183,  and  148 
miles,  respectively;  $2.80  from  Chicago  to  Richmond,  Ind.,  222 
miles;  and  $1.90  from  St.  Louis,  Mo.,  to  Terre  Haute,  168  miles. 
They  state  that  Terre  Haute  usually  takes  the  same  rates  from  Chi- 
cago as  Indianapolis,  which,  they  contend,  indicates  that  the  rates 
charged  were  subnormal 
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While  some  question  was  raised  by  complainant  as  to  whether  the 
shipments  were  misrouted,  no  direct  evidence  of  misrouting  was  sub- 
mitted and  the  record  affords  no  basis  for  a  finding  of  misrouting. 

We  find  that  the  rates  charged  were  legally  applicable  and  not 
unreascmable  or  otherwise  unlawfuL  An  order  dismissing  the  com- 
plaint will  be  entered. 


i** 


No.  10992. 
HIGHLAND  IRON  &  STEEL  COMPANY 

V. 

EVANSVILLE  &  INDIANAPOLIS  RAILROAD  COMPANY 

ET  AL. 


Suhfnitted  March  8,  1920,    Decided  May  S,  19B0. 


Six  carloads  of  mUl  cinder  from  Terre  Haute,  Ind.,  to  Rockwood,  Tenn.,  found 
to  have  been  misrouted.    Reparation  awarded. 

R.  B,  Coapstick  for  complainant. 

K.  L,  Richmond  for  all  defendants  except  Evansville  &  Indian- 
apolis Railroad  Company  and  William  P.  Kappes,  its  receiver. 

Report  of  the  Commissio>^. 

Division  8,  Commissioners  McChord,  Hall,  and  Eastman. 

Bt  Division  8: 

A  proposed  report  was  served  upon  the  parties.  No  exceptions 
thereto  were  filed. 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  iron 
and  steel  articles  at  Terre  Haute,  Ind.  By  complaint  seasonably 
filed,  as  amended,  it  alleges  that  six  carloads  of  mill  cinder  which 
moved  in  November  and  December,  1917,  from  Terre  Haute  to  Rock- 
wood,  Tenn.,  were  misrouted  by  defendants,  resulting  in  the  exaction 
of  unreasonable  charges.  Reparation  is  asked.  Rates  will  be  stated 
in  amounts  per  long  ton. 

The  shipments,  aggregating  497,000  pounds,  ihoved  from  Terre 
Haute  over  the  Evansville  &  Indianapolis  Railroad  to  Evansville, 
Ind.,  where  that  carrier  delivered  three  each  to  the  Illinois  Central 
Railroad  and  the  Louisville  &  Nashville  Railroad,  with  instruc- 
tions to  transport  them  to  destination.  They  moved  from  Evans- 
ville to  Rockwood  over  the  lines  of  these  carriers  in  connection  with 
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the  Tennessee  Central  Railroad  from  HopkinsviUej  Ky.,  or  Clarks- 
ville,  Tenn.  Transportation  charges  were  collected  in  the  sum  of 
$1,411.89,  at  the  rate  of  $6.86  legally  applicable  via  the  routes  of 
movement. 

Complainant's  witness  testified  that  the  agent  of  the  Evansville 
&  Indianapolis  quoted  a  through  rate  of  $2.40,  but  did  not  specify 
the  route  ov^r  which  it  was  applicable.  This  rate  was  inserted  in 
the  bills  of  lading  issued  by  the  originating  carrier,  which  con- 
tained no  routing  instructions. 

When  the  shipments  moved  the  rate  of  $2.40  was  applicable  from 
Terre  Haute  to  Eockwood  by  way  of  the  Evansville  &  Indianapolis 
to  Evansville  and  the  Southern  Railway  and  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railroad  beyond.  If  the  shipments  had  moved 
over  this  route  the  transportation  charges  would  have  been  $532.50. 

We  find  that  the  Evansville  &  Indianapolis  Railroad  Company 
misrouted  the  shipments;  that  complainant  made  the  shipments  as 
described  and  paid  and  bore  the  charges  thereon;  that  it  was  dam- 
aged by  the  misrouting  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  which  would  have  accrued  if  the  shipments 
had  moved  by  the  route  over  which  the  rate  of  $2.40  applied;  and 
that  it  is  entitled  to  reparation  from  the  Evansville  &  Indianapolis 
Railroad  Company  in  the  sum  of  $878.89,  with  interest. 

An  appropriate  order  will  be  entered. 
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No.  10863. 
CHARLESTON  ORE  COMPANY 

V. 

SEABOARD  AIR  LINE  RAILWAY  COMPANY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  March  11, 1920.    Decided  May  S,  1920. 


Rate  on  pyrites  cinders,  in  carloads,  from  Wilmington,  N.  O.,  to  Charleston, 
S.  C,  found  unreasonable.  Reasonable  maximum  rate  prescril>ed  and 
reparation  awarded. 

Courtlandt  NicoU  for  complainant. 
Alex.  M.  Bull  for  defendants. 

Report  of  the  Commissiok. 

Division  3,  Commissioners  McChord,  Hall,  and  Eastmak. 
Br  Division  3 : 

Complainant,  a  corporation,  operates  a  plant  at  Charleston,  S.  0.| 
for  the  desulphurizing  and  nodulizing  of  pyrites  cinders,  a  residue 
of  pyrites  ore.  By  complaint  filed  September  8,  1919,  as  amended, 
it  seeks  reparation,  alleging  that  the  rate  of  22  cents  per  100  pounds 
charged  by  defendants  for  the  transportation  of  nine  carloads  of 
pyrites  cinders  from  Wilmington,  N.  C,  to  Charleston,  between  Sep- 
tember  17  and  26,  1917,  inclusive,  was  unreasonable  to  the  extent 
that  it  exceeded  80  cents  per  long  ton.  Unless  otherwise  indicated, 
rates  throughout  this  report  are  stated  in  amounts  per  long  ton  and 
are  those  in  effect  prior  to  June  26,  1918,  on  which  date  they  were 
increased  under  General  Order  No.  28  of  the  Director  General  of 
Railroads. 

The  shipments,  aggregating  488,000  pounds,  moved  over  the  Sea- 
board Air  Line  Railway  in  connection  with  the  Raleigh  &  Charles- 
ton Railroad,  through  Lumberton,  N.  C,  and  Smithboro,  S.  C,  218 
miles.  Charges  in  the  sum  of  $1,082.18  were  collected  at  the  sixth- 
class  rate  of  22  cents  per  100  pounds,  minimum  60,000  pounds, 
governed  by  the  southern  classification.  One  shipment  was  under- 
charged $18.20,  due  to  an  erroneous  calculation,  and  another  was 
undercharged  $19.14,  due  to  the  fact  that  the  charges  were  based  on 
41,300  pounds,  the  actual  weight,  instead  of  the  minimum  of  60,000 
pounds. 
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Prior  to  September  16,  1910,  the  Seaboard  Air  Line  published, 
in  connection  with  the  Raleigh  &  Charieston,  a  carload  rate  of 
$1.60,  minimum  40,000  pounds,  on  pyrites  cinders  from  and  to  the 
points  in  question.  On  that  date  a  commodity  rate  of  80  cents, 
minimum  60,000  pounds,  was  established.  This  rate  was  canceled 
on  August  10,  1917,  leaving  in  effect  the  sixth-class  rate  of  22  cents 
per  100  pounds,  equivalent  to  $4.93  per  long  Um.  The  sixth-class 
rate  contemporaneously  in  effect  in  the  opposite  direction  was  16 
cents  per  100  pounds. 

At  the  time  of  movement  the  Atlantic  Coast  Line  Railroad  main- 
tained a  rate  of  80  cents,  minimum  60,000  pounds,  from  Wilming- 
ton to  Charleston,  the  distance  over  this  route  being  211  miles.  The 
present  rates  via  that  route  are  $1,  minimum  60,000  pounds,  and 
$2,  minimum  40,000  pounds.  Complainant  testified  that  the  ship- 
ments in  issue  were  routed  via  the  Seaboard  Air  Line  at  that  car- 
rier's solicitation  and  with  the  understanding  that  the  80-cent  rate 
was  applicable.  The  record  shows  that  a  further  reason  for  that 
routing  was  the  inability  of  the  Atlantic  Coast  Line  to  furnish  the 
necessary  equipment. 

The  rate  assailed  represents  an  increase  subsequent  to  January  1, 
1910,  and  the  burden  of  justifying  it,  therefore,  rests  upon  the  de- 
fendants. They  did  not  attempt  to  justify  the  class  rate  charged, 
but  contend  that  the  80-cent  rate  was  unremunerative  and  that  $1.65 
would  have  been  a  reasonable  rate.  Li  support  of  these  contentions 
they  cite  numerous  rates  which  applied  on  this  and  other  traffic  in 
the  same  general  territory.  The  earnings  under  the  rates  charged 
and  sought  and  under  the  rate  which  defendants  claim  would  have 
been  reasonable  are  contrasted  below  with  the  earnings  under  the 
comparative  rates  on  pyrites  cinders  which  are  cited : 


From— 


Wilmington. 


AndenoD,  S.  C. 
Blackburn,  S.  C. 
Qreenville,  S.  C. 
Columbus,  Oa... 
Do 


To- 


CliarfesUm. 


.....do 

.....do 

do 

Copperhill,  Tenn. 
DiuMctown,  Tenn. 


MUw. 


318 


240 
216 
374 
233 
338 


Bate. 


*  Based  on  minimum  weight  of  50,000  pounds. 
>  Based  on  minimum  weight  of  60,000  pounds. 
<  Based  on  minimum  weight  of  40.000  pounds. 


$4.03 

.80 

1.06 

1.6S 
1.65 
1.65 
2.34 
3.24 


^^rringg. 


Lone 
ton-mile. 


MiOt, 
23.6 
8.7 
7.6 

6.0 
6.7 
6.0 
0.6 
0.4 


Cai^ 
mile. 


Cent*. 
150.4 
«0.7 
*13.5 
>20.0 
*13.8 
•13.0 

•  ia7 

121.4 
131.0 
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The  rates  cited  on  commodities  other  than  pyrites  cinders  follow : 
On  imported  pyrites  from  Wilmington  to  various  North  Carolina 
points,  rates  ranging  from  $1.96,  minimmn  40,000  pounds,  for  143 
miles,  to  $2.52,  minimum  40,000  pounds,  for  224  miles;  on  pyrites 
fines,  $2.24,  minimum  40,000  pounds,  from  Durham,  N.  C,  to  Norfolk, 
Va.,  172  miles ;  and  from  Wilmington  to  Charleston,  $1.62,  minimum 
60,000  pounds,  on  groimd  limestone;  $2.24,  minimum  20,000  pounds, 
on  fertilizer  and  fertilizer  material ;  $2.24,  minimum  40,000  pounds, 
on  common  brick;  $2.24,  minimum  24,000  pounds,  on  cement  and  bar- 
rel material;  $2.46,  minimum  24,000  pounds,  on  ice;  $2.69,  minimum 
30,000  poimds  on  iron  pipe;  $2.91,  minimimi  30,000  pounds,  on  cotton 
seed  and  cottonseed  hulls;  and  $3.25,  minimum  25,000  pounds,  on 
earthen  or  concrete  sewer  pipe.  These  commodities  have  a  substantial 
commercial  value,  while  complainant  purchased  the  pyrites  cinders  at 
$1  per  long  ton.  Moreover,  the  minima  applicable  in  connection  with 
these  comparative  rates  range  from  25,000  to  40,000  pounds,  ex- 
cept on  limestone,  whereas  a  minimum  of  60,000  pounds  applies 
under  the  rate  sought  and  formerly  in  effect.  The  shipments  in 
issue  weighed  from  40,000  to  70,000  pounds,  the  average  being  ap- 
proximately 55,000  pounds. 

In  his  proposed  report  the  examiner  who  heard  the  evidence  in 
this  case  recommended  that  we  should  find  the  rate  assailed  unreason- 
able to  the  extent  that  it  exceeded  $1.65  per  long  ton,  minimum 
40,000  pounds.  We  are  of  the  opinion,  however,  that  the  defendants 
have  failed  to  justify  that  basis.  Complainant  is  apparently  satisfied 
with  the  60,000-pound  minimum  which  applied  under  the  80-cent 
rate  formerly  in  effect  over  the  route  of  movement  as  well  as  via  the 
Atlantic  Coast  Line,  and  no  reason  appears  for  the  use  of  a  lower 
minimum  in  determining  the  reasonableness  of  the  charges  in  issue. 
As  above  shown,  the  rate  proposed  by  the  defendants  would  have 
produced  13.5  cents  per  car-mile,  based  on  a  minimum  of  40,000 
pounds ;  a  rate  of  $1,20,  based  on  a  minimum  of  60,000  pounds,  would 
have  yielded  14.5  cents  per  car-mile. 

Upon  all  the  facte  of  record  we  are  of  the  opinion  and  find  that 
the  rate  charged  was  unreasonable  to  the  extent  that  it  exceeded 
$1.20  per  long  ton,  minimum  60,000  pounds,  and  that  the  present  rate 
is,  and  for  the  future  will  be,  unreasonable  to  the  extent  that  it  ex- 
ceeds or  may  exceed  $1.50  per  long  ton,  minimum  60,000  pounds. 
From  the  present  record  it  is  impossible  to  determine  the  exact 
amount  of  reparation  due.  The  complainant  should,  therefore, 
comply  with  rule  V  of  the  Rules  of  Practice. 

An  appropriate  order  will  be  entered* 
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Adjustment  of  rates  on  cotton  from  various  points  in  Alabama  and  Georgia  to  Mobile, 
Ala.,  and  Savannah,  Ga.,  respectively,  for  export,  found  unduly  prejudicial  to 
Mobile  and  unduly  preferential  of  Savannah.  Reasonable  relationship3  pre- 
scribed.   Original  report  in  32  I.  C.  C,  272. 

Luther  M.  Walter  and  Jolin  8,  Burchmore  for  complainants. 
Merrel  P.  CaUaway  and  R.  Walton  Moore  for  defendants. 

Repoet  of  the  Commission  on  Fuethee  Heaeino. 

Eastman,  Commissioner: 

This  report  is  based  upon  a  proposed  report  prepared  by  the  exam- 
iner and  submitted  to  the  parties,  with  such  modifications  as  seemed 
necessary  after  consideration  of  the  record  and  of  the  exceptions 
which  were  filed. 

In  the  original  report  in  this  case,  32  I.  C.  C,  272,  decided  Novem- 
ber 30j  1914,  we  found,  among  other  things,  that  the  export  rates  on 
cotton  from  points  on  defendants'  lines  in  the  southeast  to  Mobile, 
Ala.,  were  unduly  prejudicial  to  that  port  as  compared  with  similar 
rates  to  Savannah,  Ga.  We  entered  no  order  at  that  time,  but  stated 
that  the  defendants  would  be  required  to  readjust  the  rates,  elimi- 
nating the  unlawful  discrimination  found  to  exist.  Upon  failure  of 
the  defendants  to  comply  with  the  views  expressed  in  our  report  we 
entered  an  order  on  July  23,  1915,  reading  in  part  as  follows: 

It  is  further  ordered.  That  the  defendants  whose  lines  serve  points  of  origin  stated 
in  said  territory  be,  and  they  are  hereby,  notified  and  required  to  cease  and  desist, 
on  or  before  October  1,  1915,  and  thereafter  to  abstain,  from  charging,  demanding, 
collecting,  or  receiving  higher  rates  for  the  transportation  of  cotton  for  export  from 
said  points  of  origin  when  destined  to  the  port  of  MobDe,  Ala.,  than  the  rates  con- 
temporaneously charged  for  similar  distances  for  the  transportation  of  export  cotton 
from  said  points  of  origin  when  destined  to  the  port  of  Savannah,  Ga. 

The  Southern  Railway  had  begun  a  revision  of  its  rates  prior  to 
the  issuance  of  this  order  and  the  other  defendants  made  changes 
subsequently.  The  resulting  adjustments  from  certain  portions  of 
defendants'  lines  in  Alabama  and  Georgia  were  attacked  by  com- 
plainants as  not  complying  with  the  above-quoted  section  of  the 
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order,  and  on  January  10,  1916,  the  case  was  reopened  for  further 
investigation  in  the  light  of  this  criticism. 

The  issue  now  presented  is  whether  the  rates  on  cotton  from  the 
points  located  on  the  following  portions  of  defendants'  lines  to 
Mobile,  for  export,  are  unduly  prejudicial  to  Mobile  as  compared 
with  the  rates  from  the  same  points  of  origin  to  Savannah: 

On  the  Southern  Railway,  from  Birmingham  to  Anniston,  Ala., 
and  from  Anniston  to  Calera,  Ala. 

On  the  Central  of  Georgia  Railway,  hereinafter  called  the  Central, 
from  Birmingham,  Ala.,  to  Columbus,  Ga.,  including  the  branch 
from  Opelika  to  Roanoke,  Ala.;  from  Columbus  southwestwardly 
through  Union  Springs  and  Troy  to  Andalusia,  Ala.;  from  Mont- 
gomery eastwardly  through  Union  Springs  to  Cuthbert,  Ga.,  in- 
cluding the  Fort  Gaines  branch  and  the  Euf aula-Ozark  branch;  and 
from  LockhaH,  Ala.,  to  Walker,  Ga. 

On  the  Seaboard  Air  Line  Railway,  hereinafter  called  the  Sea- 
board, from  Montgomery,  Ala.,  to  Cottonton,  Ala.,  on  the  Savannah 
division,  and  from  Birmingham,  Ala.,  to  Cedartown,  Ga.,  on  the 
Birmingham  division. 

On  the  Atlantic  Coast  Line  Railroad,  hereinafter  called  the  Coast 
Line,  points  between  and  including  Montgomery,  Ala.,  and  Bain- 
bridge,  Ga. 

On  the  Western  Railway  of  Alabama,  from  West  Point,  Ga.,  to 
Montgomery,  Ala. 

On  the  Atlanta  &  West  Point  Railroad,  from  La  Grange,  Ga.,  to 
West  Pomt,  Ga. 

On  the  Atlanta,  Birmingham  &  Atlantic  Railroad,  hereinafter 
called  the  Birmingham,  from  Birmingham  to  La  Grange,  Ga. 

On  June  25, 1918,  imder  General  Order  No.  28  of  the  Director  Gen- 
eral of  Railroads,  all  rates  on  cotton  to  Mobile  and  Savannah,  as  well 
as  to  other  ports,  were  increased.  The  mcreases  in  the  rates  with 
which  we  are  here  concerned  were  generally  15  cents  per  100  pounds, 
but  in  some  instances  the  amount  was  slightly  above  or  below  this 
figure.  Rates  are  stated  herein  in  cents  per  100  pounds,  are  those 
now  in  effect,  and  apply  on  imcompressed  cotton,  any  quantity, 
for  export,  to  be  compressed  in  transit  by  and  at  the  expense  of  the 
carrier. 

Li  nearly  every  instance  the  rates  to  Mobile  are  relatively  higher 
than  the  rates  to  Savannah  from  the  same  points  of  origin. 
Complainants  say  that,  broadly  speaking,  their  desire  is  to 
secure  equal  rat^  with  Savannah  and  other  south  Atlantic  ports 
from  cotton-producing  sections  that  are  equidistant  or  substan- 
tially  equidistant  from  the  south  Atlantic  ports  and  Mobile,  and 
proportionately  lower  rates  than  Savannah  from  fields   that  are 
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nearer  Mobile.  It  is  not  their  purpose,  they  say,  to  force  reductions 
in  the  rates  to  Mobile.  They  aver  that  the  conditions  affecting 
rates  to  Mobile  are  shown  by  the  evidence  to  be  substantially  similar 
to  the  conditions  affecting  rates  to  Savannah,  and  that  distance  is 
the  paramount  factor  to  be  considered  in  determining  the  relative 

adjustment. 

To  carry  to  its  logical  conclusion  complainants'  contention  that 
distance  should  control  would  mean  the  adoption  of  a  distance  scale 
throughout  the  cotton  territory.  To  this  defendants  strongly 
object,  fearing  that  the  result  would  be  the  extension  of  the  Georgia 
intrastate  scfde  not  only  to  Mobile,  but  to  all  ports;  that  it  would 
limit  each  port  to  a  supply  of  cotton  from  the  producing  territory 
immediately  tributary  and  thus  stifle  port  competition;  tiiat  it 
would  restrict  competition  between  cotton  buyers  and  prevent 
growers  and  local  dealers  from  securing  tlie  highest  market  price; 
that  it  would  seriously  affect  the  revenues  of  the  carrierB;  and  that 
it  would  in  general  revolutionize  and  demoralize  existing  transporta^ 
tion  and  commercial  conditions  under  which  cotton  is  bought,  sold, 
and  handled. 

The  Railroad  Commission  of  Georgia  constructed  the  Georgia 
mileage  scale  on  cotton  by  taking  as  a  basis  for  a  distance  of  300 
miles  the  then  existing  rate  of  45  cents  from  Atianta  to  Savannah, 
which  are  292  miles  apart  by  the  short-line  route,  deducting  for 
lesser  distances  down  to  100  miles  1  cent  for  each  10-mile  group 
and  adding  the  same  amount  for  each  10-mile  group  over  300  miles. 
For  distances  imder  100  miles  the  reductions  are  proportionately 
greater.    Joint  rates  for  joint-line  hauls  are  made  by  combination 
of  the  respective  single-line  rates,  less  10  per  cent.    Defendants 
claim  that  this  scale  is  abnormally  low  because  the  rate  on  which 
it  was  based  was  compelled  by  the  competition  of  rival  south  Atiantic 
ports  and  the  lines  which  serve  them.    They  also  observe  that  the 
rates  to  Mobile  from  the  points  of  origin  here  under  consideration 
are  in  most  instances,  if  not  all,  lower  than  the  Georgia  joint-line 
basis.     But  the  rates  from  these  points  of  origin  to  Savannah  are 
also  generally  lower  than  the  (Jeorgia  scale  for  either  joint-line  or 
single-line  application,  as  the  case  may  be,  the  reason  apparently 
being  carrier,  cross-country,  or  port  competition.    There  is  nothing 
in  the  record  upon  which  to  base  a  definite  judgment  as  to  the  reason- 
ableness of  the  respective  rates  under  the  Greorgia  scale  or  of  its 
gradations;    but  this  is  not  important,  as  the  question  now  before 
us  is  one  of  relationship  rather  than  of  the  absolute  measure  of  the 
rates. 

Defendants  assert,  and  it  seems  to  be  true  so  far  as  the  south 
Atiantic  ports  are  concerned,  that  t^e  existing  rate  system  is  based 
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on  the  theory  of  according  each  port  and  the  lines  serving  it  a  fair 
opportunity  to  compete  for  the  traffic.  In  the  original  report,  at 
page  276,  we  said: 

The  export  cotton  rate  adjustment  is  said  to  be  the  result  of  many  years  of  tariff 
construction,  based  on  experience.  The  rate  from  a  given  point  to  each  port  is  made 
with  relation  to  the  rate  to  some  other  port,  so  that  a  reduction  in  tile  rate  to  any 
one  port  entails  a  readjustment  of  the  rates  to  all  other  ports  and  a  consequent  recon- 
struction of  this  whole  rate  adjustment.  The  domestic  rates  bear  their  relation  to 
the  export  rates,  and  would  themselves  be  thrown  out  of  line  by  any  such  reduction. 

In  support  of  this  theory  of  rate  construction  defendants  cite  the 
following  statement  in  Andy^s  Ridge  Coal  Co.  v.  Southern  By.  Co. 
18  I.  C.  C,  405,  410: 

A^  attempt,  therefore,  to  apply  a  strictly  mileage  scale  to  relative  rates  from  differ- 
ent mines  would  pnu;tically  eliminate  all  competition. 

In  determining  these  differentials  we  must  consider  the  interest  of  the  consumer 
as  well  as  the  producer.  Rates  should  be  so  adjusted  as  to  permit  the  widest  possi- 
ble competition.  The  user  of  steam  coal  at  Atlanta  should  be  given  the  privilege 
of  buying  both  at  Goal  Creek  and  Apalachia,  and  Dante,  if  that  can  fairly  be  done. 

In  efiFect,  however,  they  limit  such  doctrine  to  south  Atlantic  ports 
and  contend  that  rates  to  Mobile  relatively  higher  than  to  Savannah 
are  justified  by  differences  in  conditions. 

One  point  most  strongly  urged  as  justifying  such  higher  rates  to 
Mobile  is  that  the  hauls  to  Savannah  are  generally  over  one  line  or 
forced  by  one-line  competition,  while,  with  the  exception  of  the  South- 
em  Railway,  the  Savannah  lines  do  not  reach  Mobile,  and  conse- 
quently the  hauls  to  that  point  from  the  territory  in  question  are 
generally  over  two  or  more  lines.  Defendants  urge  that  a  differ- 
ential of  8  cents  is  not  unreasonable  for  this  difference  in  transpor- 
tation conditions,  that  being  the  amount  prescribed  by  us  m  several 
cases  as  the  first-class  differential  for  joint-Hne  hauls  over  single- 
line  hauls  in  the  southwest  and  southeast.  But  cotton  generally 
moves  under  special  commodity  rates  much  lower  than  the  first- 
class  rates.  None  of  the  rates  in  issue  is  a  class  rate.  The  bulk 
of  the  traffic  here  imder  consideration  is  in  carload  quantities, 
whereas  most  of  the  traffic  under  first-class  rates  is  in  less  than  car- 
loads. Furthermore,  the  differential  of  8  '*f^*^'^'^*T  ^^^bJs^n^^^  ■ 
prescribed  in  connectioTi  .;^,t^  ^'  '  *  ^^^^  ^H^i  consequent  »^^^^!***'"^ 
the  special  factors  wj  ^^  ^^^  60  cents  to  M(*^^^  argument,  while  no 
rier  competition,  whlS^^;  from  stations  betw^^^^  ^  ^^^  Jrom/ 
evidence  was  submitted  by  ^^5:25  cents  to  Savai  ,  ^^  aitference 
in  cost  of  transportation  for  joint-line  as  compared  with  single-line 
hauls  over  the  routes  in  question.  Complainants  contend  that  there 
is  no  justification  for  making  rates  for  joint-line  hauls  substantially 
higher,  since  the  transfers  which  are  alleged  to  increase  the  cost 
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often  occiir  in  one-line  hauk  as  well;  but  they  apparently  have  no 
serious  objection  to  a  differential  of  1  cent  or  2  cents.  In  general 
the  rates  to  Savannah  from  the  territory  of  origin  in  issue  are  not 
made  relatively  higher  for  joint-line  than  for  single-line  hauls,  appar- 
ently because  of  the  competition  of  single-line  routes  to  the  nearest 
south  Atlantic  port  from  the  same  point  of  origin,  other  junction 
point,  or  cross-country  competitive  point. 

The  defendants  aver  that,  owing  to  lower  traffic  density  with  con- 
sequent higher  cost  of  operation,  the  earnings  of  the  lines  in  Alabama 
are  relatively  not  as  great  as  the  earnings  of  the  lines  in  Georgia.  They 
state  that  about  six  years  ago  the  Alabama  Railroad  Commission, 
upon  such  a  showing,  authorized  an  increase  of  10  per  cent  in  the 
Alabama  cotton  rates,  which  had  been  on  the  Georgia  scale.  In- 
creases were  also  granted  on  numerous  other  commodities.  Com- 
plainants assert  that  this  action  was  temporary  and  intended  merely 
as  relief  from  the  burden  of  then  existing  abnormal  conmiercial  con- 
ditions. According  to  the  record  the  increases  were  originally 
granted  only  imtil  December  31,  1915,  when  an  extension  was 
granted  to  the  Central,  Seaboard,  Birmingham,  and  possibly  other 
lines,  but  not  to  the  Southern  and  the  Louisville  &  Nashville.  De- 
fendants  do  not  explain  why  an  extension  was  not  granted  to  the  two 
latter  roads.  The  showing  with  respect  to  the  reasons  for  the 
increases  is  too  indefinite  to  justify  a  conclusion  therefrom  that  the 
conditions  of  transportation  in  Alabama  are  substantially  different 
from  those  in  Georgia.  No  evidence  as  to  comparative  earnings, 
density  of  tonnage,  or  cost  of  operation  in  the  two  states  was  sub- 
mitted. The  movements  in  question  to  Mobile  are  not  wholly 
within  Alabama  and  few  of  the  movements  to  Savannah  lu^e  wholly 
within  Georgia.  Relative  traffic  densities,  so  far  as  cotton  is  con- 
cerned, might  well  be  affected  by  the  adjustment  of  rates  here  imder 
attack. 

Certain  of  the  defendants  having  lines  extending  east  and  west 
and  reaching  Savannah  with  their  own  rails  claim  that  their  lines 
were  constructed  primarily  to  serve  Savannah;  that  they  have  made 
large  investments  in  terminals  at  that  port;  and  that  they  can  not 
justly  be  required  to(^^££uin  rates  to  Mobile  which  will  divert  the 

traffic  to  that  port  w\ch  to  b^e^a  defimte  M^^  ^^^  ^""^  ""^  revenue 
to  themselves.  Butjctive  rates  under  the  ^'^  without  appeal,  has 
been  definitely  answ  ig  not  important  -  ^^oisenburg  Coal  Field,  26 
I.  C.  C,  85,  88,  and  other  Cases.  So  also  the  plea  that  diversion  of 
traffic  to  Mobile  will  result  in  the  sacrifice  of  equipment  to  other 
lines  must  fall  before  the  superior  rights  of  the  public  to  an  equitable 
adjustment  of  rates. 
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Because  of  the  peculiar  conditions  surrounding  this  traffic  an 
adjustment  of  rates  based  wholly  on  distance  does  not  seem  warranted. 
Due  consideration  must  be  given  to  carrier  competition,  cross- 
coimtry  competition,  and  the  desirability  of  making  rates  which  will 
accord  producers  and  shippers  reasonable  access  to  all  the  markets 
Where  the  traffic  moves  to  Mobile  over  two  or  more  lines  as  against 
a  one-line  haul  to  Savannah,  or  vice  versa,  it  is  not  unreasonable  to 
recognize  that  fact  also  to  some  extent  in  the  rates.  But  it  does  not 
appear  that  distance  has  been  given  sufficient  consideration  in  the 
present  adjustment  from  the  territory  in  question  or  that  Mobile 
has  been  placed  on  the  fair  competitive  basis  to  which  it  is  entitled 
imder  all  the  circumstances  and  conditions.  So  many  different 
factors  enter  in  that  it  is  impracticable  to  prescribe  a  general 
relationship  of  rates,  and  for  this  reason  the  adjustment  on  each  line 
will  be  considered  separately. 

SOUTHERN   RAILWAY. 

The  Southern  Railway  is  the  only  defendant  whose  lines  reach 
both  Mobile  and  Savannah.  It  also  has  a  one-line  route  to  Bruns- 
wick, Ga.  The  following  table  shows  the  rates  and  distances  from 
representative  Alabama  points: 


From— 


Binntngham. 


Anniston. 
TallMlega, 


CaiUdersburg. 

WUsoiiYiUe... 
Columbiana.. 
Gatera. 


To  Mobito. 


Rate. 


CetOs. 

60 

00 
00 

00 

00 
60 
00 


Distance. 


zn 

296 
372 

252 

344 
236 
225 


To  Savannah. 


Rate. 


Cenu. 


65 

65 
65 

65 

70 
70 
70 


Distance. 


Afiles. 

461 

1448 

*458 

«444 

397 

421 

*383 

441 

>405 

440 

457 

408 


397 

\    »405 ; 


To  Bninswiok. 


Rate. 


Centt. 

65 

65 
65 

65 

70 
70 
70 


Distance. 


MUe», 


445 
>453 

879 

408 

>878 

423 

481 
430 
460 


>  Via  CentraL 

t  Via  the  Birmingham. 

*  Via  the  Birmingham,  Cordele,  and  Seaboard. 

*  Via  Seaboard  and  connections. 

From  all  points,  Birmingham  to  Anniston  and  Anniston  to  Childers- 
burg,  inclusive,  the  rates  are  60  cents  to  Mobile  and  66  cents  to 
Savannah  and  Brunswick;  from  stations  between  Childersburg  and 
Calera,  60  cents  to  Mobile  and  70  cents  to  Savannah  and  Brunswick. 
These  rates  are  based  upon  a  comprehensive  readjustment  initiated 
by  the  Southern  following  the  original  hearing  in  this  case.  For  the 
most  part,  the  rates  to  Mobile  were  substantially  reduced  and  the 
rates  to  Savannah  and  Brunswick  substantially  increased. 
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In  place  of  the  present  differentials  shown  in  the  above  table, 
ranging  from  5  cents  at  Birmingham  to  10  cents  at  Calera,  com- 
plainants seek  differentials  ranging  from  7  or  9  cents  at  Anniston  to 
15  or  18  cents  at  Calera,  with  10  cents  at  Birmingham.  Judged  by 
the  respective  distances  to  the  two  ports,  there  is  much  to  be  said  in 
favor  of  these  larger  differentials.  From  Birmingham  to  Savannah, 
however,  the  Southern  meets  the  competition  of  the  one-line  route 
of  the  Central  and  of  the  joint-line  routes  of  the  Birmingham  and  of 
the  Seaboard.  None  of  these  other  carriers  participates  in  the 
traffic  from  Birmingham  to  Mobile.  It  is  evident,  therefore,  that 
the  Southern  does  not  control  the  rate  to  Savannah,  and  that  an 
increase  in  the  differential  at  Birmingham  accomplished  by  an  ' 
increase  of  the  Southern's  rate  to  Savannah  would  be  of  no  benefit 
to  Mobile.  In  the  original  report  none  of  the  rates  in  issue  was 
found  unreasonable,  and  the  rehearing  was  confined  to  the  question 
of  relationship.  For  this  reason  we  could  not  require  a  reduction  in 
the  Southern's  rate  to  Mobile;  nor  could  we  in  this  proceeding  pre- 
scribe minimum  rates  to  Savannah  or  Brunswick. 

The  record  indicates  that  these  other  carriers  for  years  insisted  as 
a  matter  of  competitive  necessity  upon  meeting  from  Birmingham  to 
south  Atlantic  ports  the  rates  made  by  rival  lines  from  Birmingham 
to  the  Gulf,  maintaining  at  the  same  time  higher  rates  from  inter- 
mediate points,  and  that  only  since  they  have  been  required  to 
readjust  their  rates  in  accordance  with  the  amended  fourth  section 
have  they  published  a  higher  rate  from  Birmingham  to  Savannah 
than  is  published  to  the  Gulf,  observing  the  Birmingham  rate  as 
maximum  from  intermediate  points.  The  Southern  Railway  must 
likewise  observe  its  Birmingham  rate  as  maximum  from  intermediate 
points,  including  Anniston.  Childersburg  and  Talladega  are  inter- 
mediate to  Birmingham  on  traffic  to  Savannah,  the  first  by  way  of 
the  Central,  and  the  second  by  way  of  the  Birmingham,  and  this 
results  in  the  application  by  the  Southern  of  the  Birmingham  rate 
from  these  points  as  well  as  from  points  between  Childersburg  and 
Anniston.  At  points  west  of  Childersburg,  which  are  aU  local  to  the 
Southern  on  traffic  to  Savannah,  the  rates  to  that  port  are  made  2 
cents  and  5  cents,  according  to  the  increase  in  distance,  over  the 
rates  from  Childersburg. 

Upon  the  facts  of  record  we  find  that  the  adjustment  described  is 
not  unduly  prejudicial  to  Mobile  or  imduly  preferential  of  Savannah. 

CENTRAL  OP   OEOBGIA  BAILWAT. 

This  carrier  reaches  Savannah  over  its  own  rails,  while  traffic  to 
Mobile  is  turned  over  to  the  Louisville  &  Nashville. 
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(a)  BirmingJiam  to  Oolumbua. — the  following  are  rates  wd  dis- 
tances from  typical  points,  all  being  in  Alabama  except  Columlius, 
which  is  in  Cteorgia: 


From— 


Childflrsburg 

Bjiacaoga. 

Opelika ^ 

Cohimbiu 


To  Mobile. 


To  StTBimah. 


Rate. 


CentM. 
65 

65 
65 
60 
57 


Distance. 


MUet. 
>448 
•405 

»884 
•895 
»374 
•8» 

»a99 

•291 
•263 


>  C«ntnl  does  not  participate  in  traffic  from  Birmingham  to  Mobile.    Rate  via  other  lines,  60  cents. 

•  Via  Southern. 

•  Via  Central. 

•  Via  Central,  Cohxmbus,  HontRomery,  and  Looisrille  &  Nashville. 

•  Short  line,  via  Central,  Amerious,  and  Seaboard. 

•  Short  line,  via  Central,  ChildersborR.  and  Southern.    Via  Louisrille  &  NashTiQe  all  the  way,  274  miles. 
'  Short  line,  via  Western  Railway  of  Alabama  and  connections. 

•  Short  line,  via  Seaboard. 

From  points  southeast  of  Birmingham  to  and  including  Sylacauga 
the  Central  observes  the  Birmingham  rate  of  65  cents  as  maximum 
to  Savannah  and  applies  the  same  rate  to  Mobile.  Via  other  liaes 
the  rate  from  both  Childersburg  and  Sylacauga  to  Mobile  is  60  cents. 
From  points  between  Sylacauga  and  Opelika  the  rates  are  65  cents  to 
Mobile  and  62  cents  to  Savannah.  From  Opelika  to  Mobile  the 
Central  meets  the  Western  Railway  of  Alabama's  short-line  rate  of 
60  cents  and  has  the  same  rate  to  Savannah.  From  points  between 
Opelika  and  Columbus,  not  inclusive,  the  rates  are  65  cents  to  Mobile 
and  60  cents  to  Savannah.  Prior  to  June  25,  1918,  the  rate  from 
Columbus  to  Mobile  was  the  same  as  the  Opelika  rate;  it  is  now  62 
cents,  or  2  cents  over  the  present  Opelika  rate  and  5  cents  over  the 
present  Columbus-Savannah  rate.  Until  the  construction  by  the 
Seaboard  of  its  shorter  route  from  Columbus  to  Savannah  the  Central 
maintained  the  same  rate,  45  cents,  to  both  ports.  TraflBc  from 
Opelika  to  Mobile  routed  via  the  Central  passes  through  Columbus, 
but  the  maintenance  of  higher  rates  at  points  between  Opelika  and 
Columbus  and  at  the  latter  point  than  at  Opelika  has  been  author- 
ized. 

The  distances  from  Childersburg,  Sylacauga,  and  Opelika  to 
Mobile  by  way  of  the  Central,  Columbus,  and  Montgomery  are  each 
less  than  20  mUes  shorter  than  the  dis  ance  from  the  same  point  to 
Savannah  by  way  of  the  Central  or  than  the  short-line  distance  to 
Brunswick,  and  the  rates  to  the  three  ports  are  the  same.    There 
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are  shorter  routes  from  those  points  of  origin  to  Mobile  by  way  of 
the  Southern  from  Childersburg,  the  Louisville  &  Nashville  from 
Sylacauga,  and  by  way  of  the  Western  Railway  of  Alabama  and 
connections  from  Opelika,  and  the  rates  are  lower  from  both  Chil- 
dersburg and  Sylacauga  via  these  other  routes;  but  we  can  not 
compel  the  Central  to  meet  the  competition  of  these  shorter  lines. 
From  points  local  to  the  Central  between  Childersburg  and  Columbus 
it  could,  in  many  instances,  provide  a  shorter  route  for  the  traffic  by 
turning  it  over  to  the  Western  Railway  of  Alabama  at  Opelika  or  to 
the  Southern  at  Childersburg;  but  these  routes  would  seriously  short 
haul  the  Central  and  there  is  no  sufficient  evidence  in  this  record  to 
justify  a  finding  that  its  route  by  way  of  Columbus  and  Montgomery 
is  unreasonably  circuitous. 

Complainants  ask  for  differentials  in  favor  of  Mobile  of  10  cents 
at  Birmingham,  9  cents  at  Childersbiu^,  8  cents  at  Sylacauga,  6  cents 
at  stations  between  Sylacauga  and  Opelika,  5  cents  at  Opelika  and 
at  stations  between  Opelika  and  Colmnbus,  and  for  properly  graded 
rates  at  intermediate  points  not  named.  From  Columbus  they  ask 
for  a  parity  of  rates  to  both  ports. 

We  find  that  the  relationship  of  rates  from  points  between  Bir- 
mingham and  Sylacauga,  including  the  latter,  and  from  Opelika  is 
not  unduly  prejudicial  to  Mobile;  that  the  rate  adjustment  from 
points  between  Sylacauga  and  Opelika  and  between  Opelika  and 
Columbus  is  unduly  prejudicial  to  Mobile  to  the  extent  that  the 
rates  to  Mobile  exceed  the  rates  to  Savannah;  and  that  the  rate 
adjustment  from  Columbus  is  imduly  prejudicial  to  Mobile  to  the 
extent  that  the  rate  to  Mobile  exceeds  the  rate  to  Savannah  by  more 
than  2  cents. 

(b)  OpeliJca-RoanoJce  branch. — From  all  points  on  the  Opelika- 
Roanoke  branch,  except  Opelika,  the  main-line  jimction,  the  rates 
are  65  cents  to  Mobile  and  62  cents  to  Savannah.  In  each  instance 
the  distance  favors  Mobile  by  17  miles,  as  it  does  from  all  points  on 
the  line  between  Birmingham  and  Columbus.  Roanoke  is  also  on 
the  main  line  of  the  Birmingham,  the  distance  to  Savannah  over  that 
line  and  its  connections  being  316  miles,  as  against  359  by  way  of  the 
Central.  No  reason  appears  why  the  relative  adjustment  on  this 
branch  should  differ  from  that  at  Opelika,  and  we  accordingly  find 
that  it  is  imduly  prejudicial  to  Mobile  to  the  extent  that  the  rates 
to  Mobile  exceed  the  rates  to  Savannah. 

(c)  From  Columbus  southwestwardly  through  Union  Springs  and  Troy 
to  Andalusia. — ^The  following  are  the  rates  and  distances  from  rep- 
resentative points,  all  being  in  Alabama  except  Colimibus: 
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Oohunbos 

Oinid 

FortlOtdieU.. 
Saale. 

Hmtsboro..... 
Union  Springi 

Troy 

Andaloala 


TolCobUe.1 


Rate. 


Centt. 

e2 

62 
62 
62 

62 
62 
62 
62 


Distance. 


ToSarannab.* 


Distance. 


( 
{ 


MUei, 

274 

272 
264 
256 
240 
•235 

220 

260 
'231 

303 


} 


}• 


ToBninswidc 


Rate. 


Distance. 


Cenii, 


62 


62 


Miki, 


«276 


•310 


1  Via  Central,  ICont^mery,  and  LouisvlUe  A  Nashyille,  imlAss  otherwise  shown. 

•  Via  Central  all  the  way,  nniess  otherwise  shown. 
•Via  Seaboard. 

<  Via  Seaboard  and  conneetioos. 

•  Short  line,  via  Central,  Americas,  and  Seaboard. 
•Via  Coast  Lme. 

'  Via  Coast  Line,  IContgomery,  and  Louisville  A  Nashville. 

The  distance  from  Andalusia  to  Mobile  via  the  Louisville  &  Nash- 
ville is  153  miles  as  against  303  miles  by  way  of  the  Central,  Union 
Springs,  Montgomery,  and  the  Louisville  &  Nashville.  From  Troy 
the  distance  by  way  of  Andalusia  is  44  miles  less  than  by  way  of 
Montgomery,  but  from  Union  Springs  the  Montgomery  route  is  the 
shorter  by  16  miles.  Complainants  contend  that  whether  or  not 
defendants  see  fit  to  forward  shipments  via  the  shorter  route  the  rates 
properly  should  be  measured  thereby.  On  behalf  of  defendants  it 
was  stated  that  the  tracks  of  the  Central  and  the  Louisville  &  Nash- 
ville were  connected  at  Andalusia  by  the  tracks  of  the  Andalusia 
Manufacturing  Company,  a  lumber  concern,  and  that  the  interchange 
over  the  tracks  of  the  limiber  company  was  confined  to  carload 
traffic  originating  at  stations  on  the  Central  between  Union  Springs 
and  Andalusia  and  at  stations  on  the  Louisville  &  Nashville  between 
Georgianna,  Ala.,  and  Graceville,  Fla.  Whether  the  situation  is  the 
same  to-day,  we  do  not  know.  It  was  further  stated  that  cotton  does 
not  move  in  carload  quantities  from  local  stations  between  Union 
Springs  and  Andalusia.  As  there  is  no  compress  at  Andalusia,  cotton 
handled  via  that  junction  would  have  to  be  concentrated  and  com- 
pressed at  Troy  or  sent  through  flat.  On  less-than-carload  shipments 
of  flat  cotton  the  shipper  would  have  to  pay  a  published  tariff  charge 
of  2  cents  per  100  pounds,  minimimi  25  cents,  for  transfer  at  Andalu- 
sia, the  Louisville  &  Nashville's  rate  of  46  cents  on  flat  cotton  from 
Andalusia  to  Mobile,  and  a  charge  of  15  cents  per  100  poimds  for 
compressing  at  the  port,  as  all  export  cotton  must  be  in  compressed 
bales.  Under  all  the  circimistances  we  find  that  the  route  via  Mont- 
gomery is  not  unduly  circuitous  and  that  the  distances  via  that  route 
may  properly  be  considered  in  determining  the  equitable  rate  adjust- 
ment. 
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From  points  between  Columbus  and  Union  Springs  the  difference 
between  the  distances  to  Mobile  and  Savannah  varies,  increasing 
with  the  distance  from  Columbus.  Prom  the  points  shown  in  the  above 
table  the  differences  in  favor  of  Mobile  are  approximately  as  follows: 
Fort  Mitchell,  37  miles;  Seale,  55  miles;  Hurtsboro,  86  miles;  and 
Union  Springs,  126  miles.  From  stations  Union  Springs  to  Andalusia, 
inclusive,  the  difference  is  constant,  126  miles.  But  using  the  work- 
able short-line  distances  to  Mobile,  Savannah,  and  Brunswick,  the 
differences  in  favor  of  Mobile  are  reduced  to  40  miles  at  Hurtsboro, 
88  miles  at  Troy,  and  92  miles  at  Andalusia. 

Complainants  ask  for  differentials  in  favor  of  Mobile  of  at  least  2 
cents  from  stations  southwest  of  Columbus  to  but  not  including  Fort 
Mitchell,  of  4  to  6  cents  from  stations  Fort  Mitchell  to  Hurtsboro, 
inclusive,  and  of  6  to  10  cents  from  stations  southwest  of  Hurtsboro. 
From  Andalusia  they  ask  for  a  rate  to  Mobile  by  way  of  the  Louisville 
&  Nashville  19  cents  lower  than  the  rate  from  that  point  to  Savannah 
by  way  of  the  Central. 

The  examiner  reconunended  that  the  adjustment  of  rates  from 
points  southwest  of  Colmnbus  to  but  not  including  Fort  Mitchell  be 
foimd  not  imduly  prejudicial,  but  that  the  adjustment  from  the  other 
points  of  origin  on  this  line  be  foimd  unduly  prejudicial  to  Mobile 
to  the  extent  that  the  rates  to  Mobile  from  stations  Fort  Mitchell  to 
Hurtsboro,  inclusive,  are  less  than  2  cents  lower  than  the  rates  to 
Savannah,  and  to  the  extent  that  the  rates  from  points  southwest  of 
Hurtsboro  are  less  than  3  cents  lower  than  the  rates  to  Savannah. 
The  same  respective  differentials  were  recommended  between  the 
rates  from  Hurtsboro  by  way  of  the  Seaboard  and  between  the  rates 
from  Troy  by  way  of  the  Coast  line.  In  their  exceptions  the  defend- 
ants make  the  following  statement: 

*  *  *  It  has  been  customary  in  the  past  for  the  carriers  to  keep  the  rates  from 
Hurtsboro,  Union  Springs,  and  Troy  on  a  parity  with  each  other  to  both  Savannah  and 
Mobile,  and  we  think  there  is  every  reason  why  this  basis  should  be  continued.  To 
Savannah  each  d  the  three  tcfwvB  has  had  the  same  rates  as  the  other.  To  Mobile  each 
of  those  three  have  been  given  the  same  rates  as  each  of  the  others.  They  are  in 
commercial  competition  with  each  other  and  they  are  served  by  competing  carriers. 
The  distances  to  Montgomery  from  the  three  stations  are:  Hurtsboro,  56  miles;  Troy, 
52  miles;  Union  Springs,  40  miles.  We  urge  that  the  Commission  make  the  rates 
from  the  three  stations  2  cents  less  than  to  Savannah  or  the  same  as  proposed  at  Hurts- 
hdto. 

Between  Hurtsboro  and  Union  Springs  the  cross-country  distance 
is  approximately  20  miles  and  between  Union  Springs  and  Troy,  ap- 
proximately 30  miles. 

By  way  of  the  Seaboard  Hurtsboro  is  only  46  miles  nearer  to  Mobile 
than  to  Savannah,  and  the  haul  to  the  latter  port  is  one  line  as 
against  two  line  to  the  former.  Taken  as  a  single  point  we  should 
hardly  be  justified  in  requiring  a  greater  differential  in  favor  of 
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Mobile  than  2  cents,  but,  as  will  later  appear  in  our  consideration  of 
Seaboard  rates,  Hurtsboro  is  grouped  with  other  points  on  that  line 
nearer  Mobile,  and  from  the  group  the  differential  may  properly  be 
made  3  cents.  At  Union  Springs  and  at  Troy  the  evidence  fully 
warrants  a  spread  of  3  cents.  The  three  points  may  appropriately, 
therefore,  be  given  a  parity  of  differentials  as  defendants  desire.  We 
adopt  the  examiner's  findings  as  our  own,  except  that  we  find  that 
the  differential  in  favor  of  Mobile  should  be  3  cents  at  Hurtsboro,  and 
that  the  rates  from  points  southwest  of  Troy  are  imduly  prejudicial 
to  Mobile  to  the  extent  that  they  are  less  tinan  4  cents  lower  than  the 
rates  to  Savannah.  No  finding  can  be  made  as  to  the  rate  from 
Andalusia  to  Mobile  via  the  Louisville  &  Nashville,  since  that  carrier 
does  not  participate  in  rates  to  Satannah. 

{d)  From  Montgomery  eastwardly  through  Union  Springs  to  Ouih- 
bert,  Oa. — The  following  shows  the  rates  and  distances  from  repre- 
sentative points  on  this  line,  all  being  in  Alabama  except  Cuthbert, 
which  is  in  Georgia: 


Froni'^ 


ltaiits»iiiti7.. 

mtdMlL 

Unifln  Springt 

Buftola 

Cuthbert 


ToMbbito. 

To  SavamialL 

Rate. 

Distance. 

Rate. 

Distance. 

Omt$. 

Jfibt.i 

OmU. 

r          386 

m 

62 

•  410 

«338 

63 

201 

62 

S61 

62 

220 

62 

/          846 
807 

62 

2fi0 

60 

/         •334 

\        •272 

65 

285 

55 

/          808 
\        ^247 

1  via  Ceotral,  IContgomery,  and  Louisville  &  Nashville  unless  otherwise  indicated. 

•  Central  does  not  participate  m  tiafflo  ftom  liOBtgomeiy  to  liohUe.    Rate  of  LooIstIUb  &  NasbvflK 
50  cents. 

•  Via  Coast  Line. 

•  Via  Seaboard. 

•  Via  Central,  Americus,  and  Seaboard. 

From  stations  immediately  southeast  of  Montgomery,  to  and  in- 
cluding Barachias,  the  rates  are  58  cents  to  Mobile  and  62  cents  to 
Savannah;  from  the  next  group  of  stations,  Perry's  Mill  to  Mathews, 
inclusive,  60  cents  to  Mobile  and  62  cents  to  Savannah;  from  the 
stations  southeast  of  Mitchell,  to  and  including  the  station  immedi- 
ately northwest  of  Eufaula,  62  cents  to  both  ports;  and  from  sta- 
tions east  of  Eufaula  to  but  not  including  Cuthbert,  60  cents  to 
Savannah  and  65  cents  to  Mobile. 

Defendants  observed  that  the  rate  from  Cuthbert  to  Savannah 
was  less  than  the  Georgia  scale,  and  stated  that  it  was  forced  on  the 
Central  by  competition;  that  from  the  entire  territory  southwest  of 
Macon,   Ga.,   including   Cuthbert   and   surroimding   territory,    the 
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short  routes  to  Savannah  or  Brunswick  are  not  by  way  of  the  Cen- 
tral but  by  way  of  other  carriers  through  Albany,  Americus,  and 
other  jimctions  with  the  Seaboard  or  Coast  Line;  that  the  mileages 
of  these  other  carriers  from  near-by  competitive  points  to  Savannah 
or  Brunswick  are  materially  less  than  those  of  the  Central  to  Sa- 
vannah; and  that  the  Central  must  meet  these  rates  made  on  such 
mileage. 

We  have  found  that  from  Union  Springs  the  rate  to  Mobile  should 
be  at  least  3  cents  lower  than  the  rate  to  Savannah.  The  examiner 
recommended  that  the  adjustment  from  other  points  on  this  line 
east  of  Montgomery,  to  and  including  Eufaula,  should  be  found  un- 
duly prejudicial  to  the  extent  that  the  rates  to  Mobile  exceeded  ratas 
made  the  following  differentials  under  the  contemporaneous  rales 
to  Savannah:  From  points  to  and  including  Perry's  Mill,  6  cents; 
from  points  between  Perry's  Mill  and  Union  Springs,  5  cents;  from 
points  east  of  Union  Springs,  to  and  including  Eufaula,  2  cents;  and 
that  the  adjustment  from  points  east  of  Eufaula  should  be  found 
undtdy  prejudicial  to  the  extent  that  the  rates  to  Mobile  exceed 
those  to  Savannah. 

Complainants  do  not  except  to  these  recommendations.  De- 
fendants ask  that  the  differentials  in  favor  of  Mobile  be  made  5 
cents  from  stations  to  and  including  Perry's  Mill,  3  cents  from  sta- 
tions east  of  Perry's  Mill  to  and  including  Mitchell,  and  2  cents  from 
stations  east  of  Mitchell  to  and  including  Three  Notch,  the  next  sta- 
tion east  of  Union  Springs.  They  further  ask  that  we  find  that 
from  stations  east  of  Three  Notch  to  and  including  Eufaula  the 
rates  to  Mobile  should  not  exceed  the  rates  to  Savannah,  and  that 
from  stations  east  of  Eufaula  to  and  including  Cuthbert  the  rates  to 
Mobile  should  not  exceed  the  rates  to  Savannah  by  more  than  2 
cents. 

The  Montgomery-Savannah  lines  of  the  Central,  the  Seaboard, 
and  the  Coast  Line  roughly  parallel  each  other  for  considerable  dis- 
tances. The  Seaboard's  line  is  much  shorter  than  either  of  the 
other  lines,  and  based  upon  distance  alone  the  spreads  between  the 
rates  to  Mobile  and  Savannah  would  be  substantially  less  from 
points  on  the  Seaboard  than  from  points  on  the  Central  or  Coast 
Line  approximately  equidistant  from  Montgomery.  Defendants 
refer  by  way  of  illustration  to  Cottonton  on  the  Seaboard,  Eufaula 
on  the  Central,  and  Ariton  on  the  Coast  Line,  all  approximately 
the  same  distance  from  Montgomery,  and  all  having  a  one-line 
route  to  Savannah  as  against  a  two-Une  route  to  Mobile.  The  air- 
line distance  between  Cottonton  and  Eufaula  is  only  about  18  miles, 
and  between  Eufaula  and  Ariton  about  41  miles.  At  Cottonton 
the  distances  to  the  two  ports  are  substantially  equal;  at  Eufaula 
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they  favor  Mobile  by  75  miles  and  at  Anton  by  about  70  miles.  If 
the  cross-country  competition  between  such  points  as  these  is  not 
recognized,  defendants  say  the  result  will  be  the  preference  of  the 
short  line  and  points  located  thereon,  to  the  disadvantage  of  the 
other  lines  and  their  competing  points.  Defendants  further  direct 
attention  to  the  fact  that  the  short-Une  distance  from  Cuthbert  to 
Savannah  is  255  miles,  by  way  of  the  Georgia,  Florida  &  Alabama 
Railway,  Richland,  Ga.,  and  the  Seaboard,  as  against  the  distance 
of  285  miles  to  Mobile.  They  also  refer  to  the  eflFect  of  the  competi- 
tion of  points  in  Georgia  in  the  vicinity  of  Cuthbert.  In  this  con- 
nection it  may  be  observed  that  Richland  on  the  Seaboard,  the 
rates  from  which  are  not  in  issue,  is  110  miles,  and  Cuthbert  on  the 
Central,  105  miles,  from  Montgomery,  and  that  from  Richland  the 
distance  to  Savannah  is  62  miles  less  than  to  Mobile.  The  factor 
of  cross-coimtry  competition  is  one  to  which  undue  weight  may 
easily  be  given,  but  in  view  of  the  facts  stated  we  shall  make  certain 
modifications  in  the  findings  recommended  by  the  examiner. 

We  find  that  from  stations  east  of  Montgomery  to  and  including 
Three  Notch,  the  rate  adjustment  is  unduly  prejudicial  to  Mobile  to 
the  extent  that  the  rates  to  Mobile  exceed  rates  made  the  following 
differentials  under  the  rates  contemporaneously  maintained  to  Sa- 
vannah: From  stations  to  and  including  Perry's  Mill,  6  cents;  from 
stations  between  Perry's  Mill  and  Mitchell,  5  cents;  from  stations 
Mitchell  to  but  not  including  Union  Springs,  4  cents;  from  Union 
Springs  and  Three  Notch,  3  cents;  from  Midway  and  Comer,  2  cents; 
and  from  stations  Batesville  to  and  including  Eufaula,  1  cent.  We 
further  find  that  from  stations  east  of  Eufaula  the  rates  are  unduly 
prejudicial  to  Mobile  to  the  extent  that  the  rates  to  Mobile  from 
stations  Georgetown,  Wire  Bridge,  and  Hatcher  exceed  the  rates  to 
Savannah,  to  the  extent  that  the  rates  to  Mobile  from  stations  east 
of  Hatcher  to  but  not  including  Cuthbert  exceed  the  rates  to  Savan- 
nah by  more  than  1  cent,  and  to  the  extent  that  the  rate  to  Mobile 
from  Cuthbert  exceeds  the  rate  to  Savannah  by  more  than  2.  cents. 
The  stations  named  east  of  Eufaula  are  in  Georgia. 

(e)  Ozark  hranch. — Eufaula  is  the  main-line  jimction  and  Ozark 
the  terminus  of  the  Ozark  branch,  which  lies  wholly  in  Alabama. 
From  stations  southwest  of  Eufaula  to  and  including  Doster,  all  of 
which  are  local  to  the  Central,  the  rates  are  65  cents  to  Mobile  and 
62  cents  to  Savannah,  and  the  same  rates  apply  from  Barnes  Cross 
Road,  a  local  station  between  Ozark  and  Ariton.  From  Ozark  and 
Ariton,  both  of  which  are  also  located  on  the  main  line  of  the  Coast 
Line,  the  rates  are  62  cents  to  both  ports.  No  reason  appears  why 
the  relative  adjustment  from  stations  on  this  branch  should  not  be 
the  same  as  that  from  Eufaula,  and  we  accordingly  find  that  the 
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rate  adjustment  is  unduly  prejudicial  to  Mobile  to  the  extent  that 
the  rates  to  Mobile  e:^ceed  rates  made  1  cent  under  the  rates  to 
Savannah. 

(f)  Fori  Gaines  branch. — ^The  Fort  Gaines  branch,  which  is  wholly 
in  Georgia,  joins  the  main  line  at  Cuthbert,  and  the  rates  from  all 
the  branch  points  are  60  cents  to  Savannah  and  65  cents  to  Mobile. 
In  accordance  with  our  finding  with  respect  to  the  relationship  at 
Cuthbert  we  find  that  the  rate  adjustment  from  points  on  the  Fort 
Gaines  branch  is  unduly  prejudicial  to  Mobile  to  the  extent  that  the 
rates  to  Mobile  exceed  the  rates  to  Savannah  by  more  than  2  cents. 

(g)  Lockhari  to  WaUcer. — ^The  following  are  rates  and  distances 
from  representative  points,  all  of  which  are  in  Alabama  except 
Arlington  and  Walker,  which  are  in  Georgia: 


From— 


Walker... 
Ariington. 
ColumUa. 

DoUuiQ... 
S«UenvllI« 
Flofsla.... 


To  Mobile. 


To  Savannah. 


nis- 

tanoe. 


{ 
{ 


Mila, 
•308 

«210 
S33S 
4235 
S86D 

«261 
tSSI 
«282 
•S81 

t4a8 

<829 

M50 
«351 


To  Bran«wl<*k. 


Bate. 


CenU. 


65 


60 


tanoc. 


•  238 


•  353 


^  Vu  Florala. 

•  Via  Central  all  the  way. 

I  Via  SmlthTille  and  Montgomery. 
4  Via  Central,  Albany,  and  Coast  Line. 

•  Via  Georgia,  Florida  &  Alabama  Railway,  Bainbridge,  Ga.,  and  Coast  Line. 

•  VU  CoaaTliiie  aU  the  way. 

T  Via  Coast  Line,  Montgomery,  and  Loaifrille  &  NashvlUe. 

•  Via  Florala,  tnehidinff  bttok  null  to  Dothan  tar  eoinymiiop,  and  letonL 

From  all  points  on  this  portion  of  the  Central's  lines  the  rates  to 
Mobile  are  65  cents.  The  rates  to  Savannah  are  55  cents  from  all 
points  between  Walker  and  Arlington;  57  cents  from  stations 
Pearsall  to  Blakely,  inclusive;  60  cents  from  Lackmans  to  Columbia, 
inclusive,  and  from  Dothan;  and  62  cents  from  points  between 
Columbia  and  Dothan  and  from  points  west  of  Dothan.  Lockhart 
is  located  less  than  2  miles  west  of  Florala.  A  rate  of  60  cents  is 
published  from  Dothan  to  Mobile  via  the  Atlanta  &  St.  Andrews 
Bay  Railway,  Cottondale,  Fla.,  and  the  Louisville  &  Nashville.  The 
rates  to  Savannah  from  points  between  Columbia  and  Dothan  are 
higher  than  the  rate  from  Dothan  but  the  departure  from  the  fourth 
section  has  been  authorized. 
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On  the  line  from  Lockhart  to  Albany  there  are  two  compresses — 
one  at  Albany  and  the  other  at  Dothan.  If  cotton  is  concentrated 
at  Albany,  the  natural  route  to  Mobile  is  via  Smithville,  Eufaula, 
and  Montgomery.  From  points  between  Dothan  and  Albany  the 
cotton  may  be  compressed  at  either  point  and,  if  concentrated  at 
Dothan,  it  is  contended  by  complainants  that  the  rates  should  be 
made  on  the  distance  via  Florala.  They  make  the  s.ame  contention 
with  respect  to  cotton  from  points  west  of  Dothan.  Cotton  from 
points  west  of  Dothan  would  either  have  to  be  back-hauled  to  Dothan 
for  compression  or  go  through  flat  and  be  compressed  at  the  port  at 
an  additional  expense  to  the  shipper  of  15  cents  per  100  pounds. 

The  Central  contends  that  the  rates  should  be  based  on  the  dis- 
tances through  Smithville  and  at  the  time  of  the  second  hearing 
maintained  that  the  Florala  route  was  not  open.  There  is  a  physical 
connection  between  the  Lfouisville  &  Nashville  and  the  Central  at 
Florala,  and  it  will  be  observed  that  the  distances  through  Florala 
are  much  less  than  the  distances  through  Smithville.  Whatever  may 
have  been  the  situation  in  the  past,  under  the  effective  tariff  the  rates 
to  Mobile  from  the  points  in  question  apply  via  Florala  as  well  as  via 
Smithville.  On  cotton  originating  at  points  west  of,  and  concen- 
trated at,  Dothan  a  back  haul  to  that  compress  point  and  return 
to  the  point  of  origin  is  necessary  if  the  traffic  is  handled  via  Florala. 
In  the  table  above  the  total  distances,  including  the  back  haul,  are 
shown  on  such  movements  from  Florala  and  Sellersville.  These 
total  distances  are  still  considerably  less  than  the  distances  to 
Savannah.  We  find  that  the  rates  to  Mobile  from  the  points  in 
question  may  reasonably  be  measured  by  the  distances  via  the 
Florala  route. 

No  joint  rates  are  published  to  Brunswick  from  points  local  to  the 
Central,  but,  as  the  table  shows,  there  are  rates  tp  that  port  from 
Dothan  via  the  one-line  route  of  the  Coast  Line  and  from  Arlington 
via  the  Georgia,  Florida  &  Alabama  and  the  Coast  Line,  these  rates 
being  the  same  as  the  rates  to  Savannah  and  the  distances  consid- 
erably shorter  than  the  distances  to  either  Savannah  or  Mobile.  The 
short  route  to  Savannah  by  way  of  Albany  and  the  Coast  Line  is 
entitled  to  little  consideration,  because  it  short-hauls  the  Central, 
whose  longer  one-line  route  upon  the  facts  before  us  can  not  be 
regarded  as  xmduly  circuitous. 

We  find  that  the  rate  adjustments  on  this  portion  of  the  Central's 
lines  are  unduly  prejudicial  to  Mobile  to  the  extent  that  from  Walker 
the  rate  to  Mobile  exceeds  the  rate  to  Savannah  by  more  than  2 
cents;  to  the  extent  that  from  stations  southwest  of  Walker  to  and 
including  Dothan  the  rates  to  Mobile  exceed  the  rates  to  Savannah; 
and  to  the  extent  that  from  stations  southwest  of  Dothan  the  rates 
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to  Mobile  exceed  rates  which  are  less  than  5  cents  under  the  rates  to 
Savannah. 

SEABOARD  AIB  LINE. 

(a)  Montgomery  to  Cottonton. — From  points  on  this  line  traffic  to 
Mobile  moves  via  Montgomery  and  the  Louisville  &  Nashville,  while 
to  Savannah  it  moves  over  a  direct  line  of  the  Seaboard  all  the  way. 
The  following  are  rates  and  distances  from  representative  points, 
all  of  which  are  in  Alabama: 


From— 

To  Mobile. 

ToSavannab. 

Rate. 

Distance. 

Rate. 

Distance. 

CottontoQ 

Cents. 
62 

62 

62 
62 
56 

mue. 

250 

/         235 

\       »240 

218 

204 

188 

«179 

CenU. 
62 

}      " 

62 
62 
62 
62 

Mats. 
25S 

Hmtsboro 

/           281 

\         1326 

299 

Fort  Davis 

ChessoQ 

313 

lOtylene 

329 

Hontgomery 

338 

» Via  Central.                                 «VlaLc 

olsTiUe^c 

NashvUle. 

The  62-cent  rate  applies  to  Mobile  from  all  stations  Cottonton  to 
Chesson,  inclusive,  and  to  Savannah  from  all  stations  here  imder  con- 
sideration. From  Sledges  and  McDade,  the  first  two  stations  west 
of  Chesson,  the  rate  to  Mobile  is  60  cents,  and  from  stations  between 
McDade  and  Montgomery,  56  cents. 

Complainants  ask  for  differentials  of  6  cents  at  Hurtsboro,  8  cents 
at  Fort  Davis,  10  cents  at  stations  west  of  Fort  Davis  to  and  includ- 
ing Chesson,  and  12  cents  at  stations  between  Chesson  and  Mont- 
gomery. They  express  satisfaction  with  the  adjustment  from  sta- 
tions east  of  Hiu'tsboro  to  and  including  Cottonton,  except  that  they 
complain  of  the  establishment  since  the  hearing  of  a  rate  of  57  cents 
on  flat  cotton  from  Cottonton  to  Savannah  without  the  establish- 
ment of  a  like  rate  to  Mobile.  Similar  rates  apply  from  the  other 
points  in  question,  gradmg  up  to  a  rate  of  60  cents  applicable  from 
all  stations  from  Roba  to  but  not  including  Montgomery.  Accord- 
ing to  the  evidence  of  record  flat  cotton  must  be  compressed  at  the 
port  by  and  at  the  expense  of  the  shipper  before  it  can  be  exported 
and  the  charge  for  that  service  is  15  cents  per  100  pounds.  The  total 
expense  to  the  shipper  on  a  shipment  of  flat  cotton  from  Cottonton 
to  Savannah  for  export  would  thus  be  72  cents  or  10  cents  per  100 
poimds  greater  than  the  charge  on  cotton  compressed  by  and  at  the 
expense  of  the  carrier.  The  facts  before  us  do  not  show  in  what 
manner  the  existence  of  the  57-cent  rate  from  Cottonton  to  Savannah 

operates  to  the  undue  prejudice  of  Mobile. 
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We  find  that  the  rates  from  stations  east  of  Montgomery  to  and 
including  Mitylene  and  from  stations  east  of  Hurtsboro  to  and  includ- 
ing Cottonton  are  not  unduly  prejudicial,  but  that  the  rates  from  the 
other  stations  on  this  line  are  unduly  prejudicial  to  Mobile  to  the 
extent  that  the  rates  to  Mobile  from  stations  east  of  Mitylene  to,  but 
not  including,  Chesson  exceed  rates  which  are  5  cents  lower  than  the 
rates  contemporaneously  maintained  to  Savannah;  to  the  extent 
that  the  rates  to  Mobile  from  stations  Chesson  to,  but  not  includ- 
ing. Fort  Davis  exceed  rates  which  are  4  cents  less  than  the 
rates  contemporaneously  maintained  to  Savannah;  and  to  the  extent 
that  the  rates  to  Mobile  from  stations  Hurtsboro  to  Fort  Davis,  both 
inclusive,  exceed  rates  which  are  3  cents  less  than  the  rates  con- 
temporaneously mamtamed  to  Savannah. 

(6)  Birmingham  to  Cedariovm. — ^The  following  are  rates  and  dis- 
tances from  representative  points,  all  of  which  are  in  Alabama  except 
Oedartown,  which  is  in  Georgia: 


From— 


Cedartown 

Borden  Springs. 

Piedmont 


Wellingtoo. 
Alton 


To  ICoblle. 


Rate. 


Cents. 
65 
65 

00 

00 
62 


ToSaTannah. 


Distanoe.i     Rate. 


i 


MIU9. 
377 
362 
353 

*320 
335 

«309 
283 


Cents. 
62 
65 

65 

65 
65 


Distance.* 


MUes. 
338 
353 

362 

880 
433 


1  Via  Seaboard,  Binningham,  and  Louisville  &  NashvUle,  unless  otherwise  indicated. 

*  Via  Seaboud,  Atlanta,  Southern,  Helena.  Oa..  and  Seaboard.  Via  Seaboard,  Atlanta,  the  Birming- 
ham, Cordele,  Oa.,  and  Seaboard,  distances  61  mues  greater;  via  Seaboard,  Atlanta,  Central,  Americus 
and  Seaboard,  94  miles  greater;  via  Seaboard  direct,  294  miles  greater. 

•  Via  Southern. 

i  Via  LouisTllle  &  Nashville,  Annlston,  and  Southern. 

From  these  points  traJB&c  to  Mobile  moves  via  Birmingham  and 
the  Louisville  &  Nashville.  To  Savannah  the  Seaboard  has  a  cir- 
cuitous route  through  Atlanta,  Ga.,  Monroe  and  Hamlet,  N.  C,  and 
Columbia;  S.  C,  the  distance  from  Birmingham  being  769  miles  as 
against  the  short-line  distance  of  448  miles.  Traffic  to  Savannah 
moves  beyond  Atlanta  over  the  Birmingham,  Central,  or  Southern, 
and  is  turned  over  to  the  Montgomery-Savannah  line  of  the  Seaboard 
at  Cordele,  Americus,  or  Helena. 

The  rates  to  Mobile  are  65  cents  from  stations  Cedartown  to  and 
including  Virgo;  62  cents  from  stations  between  Piedmont  and 
Wellington;  and  from  stations  Grays  to  Alton,  inclusive.  To  Savan- 
nah the  rates  are  62  cents  from  Cedartown,  Akes,  and  E^m,  and 
65  cents  from  all  other  points.  All  of  these  points  are  in  Alabama 
except  the  three  last  named,  which  are  in  Georgia. 

The  examiner  recommended  that  we  find  that  the  rate  adjust- 
ments from  points  between  Birmingham  and  Wellington  and  from 
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points  between  Wellington  and  Piedmont  are  unduly  prejudicial  to 
Mobile  to  the  extent  that  the  rates  to  Mobile  exceed  rates  which  are 
5  cents  lower  than  the  rates  to  Savannah,  and  that  the  rate  adjust- 
ments from  the  other  points  on  this  line  are  not  imduly  prejudicial. 

Complainants  contend  that  the  differentials,  Mobile  under  Savan- 
nah, between  the  rates  from  stations  between  Birmingham  and 
Wellington  and  between  Wellington  and  Piedmont  should  be  from 
7  to  10  cents,  ''particularly  in  view  of  the  adjustment  at  stations  on 
the  Southern  Railway,  Birmingham  to  Anniston,  which  is  only  a 
short  distance  cross  coimtry.''  But  as  the  differential  between  the 
rates  of  the  Southern,  not  only  from  stations  Birmingham  to  Annis- 
ton, but  also  from  stations  Anniston  to  Childersburg,  is  5  cents,  which 
differential  we  have  foimd  not  imduly  prejudicial  to  Mobile,  it  would 
seem  that  the  relationship  proposed  by  the  examiner  is  more  con- 
sistent with  the  adjustment  on  the  Southern  than  is  the  relationship 
proposed  by  complainants.  Complainants  also  ask  for  a  greater 
spread  between  the  rates  from  Birmingham,  but  as  the  Seaboard 
does  not  participate  in  traffic  from  that  point  to  Mobile  it  can  not 
be  justly  charged  with  undue  prejudice  because  of  the  rate  adjust- 
ment therefrom. 

The  Seaboard  asks  that  the  proposed  spread  of  5  cents  between 
the  rates  from  points  between  Birmingham  and  Wellington  and  be- 
tween Wellington  and  Piedmont  be  reduced  to  3  cents.  It  urges 
that  the  diversion  of  traffic  from  its  Alabama  stations  to  Mobile  will 
substantially  shorten  its  haul  and  reduce  its  revenue;  that  at 
Savannah  it  has  a  considerable  investment  in  terminal  facilities  both 
for  domestic  and  export  traffic;  that  it  should  not  be  required  to 
maintain  to  Mobile  from  its  local  stations  west  of  Piedmont  the  same 
rates  as  are  published  by  the  Southern  from  cross-country  stations, 
in  view  of  the  fact  that  the  Southern  has  a  direct  line  of  its  own 
to  Mobile  as  well  as  to  Savannah;  that  its  rates  to  Savannah  are 
held  down  by  the  Birmingham  rate;  and  that  on  traffic  to  Mobile 
from  competitive  points  on  its  line,  viz.  Piedmont  and  Wellington, 
it  has  been  granted  fourth  section  relief  because  of  the  circuity  of  its 
route.  All  of  the  reasons  urged  by  the  Seaboard  have  received  con- 
sideration but  in  our  opinion  they  do  not  justify  a  lesser  spread  than 
that  recommended  by  the  examiner. 

We  find  no  error  in  the  conclusions  proposed  by  the  examiner  and 
adopt  them  as  our  own. 

ATLANTIC  0OA8T  LIHB. 

The  following  are  rates  and  distances  from  representative  points, 
all  of  which  are  in  Alabama  except  Donaldsonville  and  Bainbridge, 
which  are  in  Georgia: 
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From— 


ToHobUe. 


Rate. 


Distance.! 


To  Savannah. 


Rate. 


Distance.' 


ToBnmiwlok. 


Rate. 


Dlstanoa. 


IContgomery. 


Oredy 

Ansley 

Troy 

TnnUle 

DiBards 

Osark 

Midland  aty. 

Dotban 


Alaga 

DooaldaonTille. 
Bainbildge 


CaUs, 

•fiO 

«8 
62 

03 

02 

62 

62 

66 

66 

65 
65 
65 


MUa, 

»n9 

209 
219 
231 

<2S0 
255 
264 
271 

«319 
287 
298 

•260 
321 

'325 

'304 


{      •280  } 


Ontft. 
62 

62 

62 

62 

62 
62 

62 

62 

60 

60 
SO 

54 


I 


MOet. 

410 

«380 

•338 

380 

370 

358 

<376 

334 

326 

318 

«394 

302 

291 

«381 

268 

256 

235 


1 


/         358  V 

\      <376  / 
334 
326 

I         318  \ 

\      <394  f 
302 

/         29^ 

\      «381  / 


CaUs. 

62 

62 
62 

62 

62 
62 

62 

62 

60 

60 
52 
50 


871 

841 

831 

319 


287 
279 


253 

229 
217 
196 


>  Via  Hontnunery  mUeas  otherwise  indicated. 

>  Via  Coast  Line  all  the  way  unless  otherwise  indicated. 

•  Via  Loolavllle  &  Nashville;  Coast  Line  does  not  participate  in  traffic  from  IContcomery  to  ICbbUSb 
« Via  Central 

•  Via  Seaboard. 

•  Via  Central,  Florala,  and  Louisville  &  Nashville. 

'  Via  Coast  Line,  River  Junction,  and  Louisville  &  Nashville. 

The  Coast  Line  operates  over  its  own  rails  to  Savannah  and  Bruns- 
wick, the  distances  to  the  latter  port  being  39  miles  less  than  to  the 
former.  To  Mobile  the  traffic  moves  via  Montgomery  and  the 
Louisville  &  Nashville,  except  that  from  points  east  of  Ozark  it  may 
move  via  River  Jimction,  Fla.,  and  the  Louisville  &  Nashville. 
From  stations  Donaldsonville  to  Bainbridge,  inclusive,  the  short-Une 
route  is  via  River  Jimction. 

The  rates  to  Mobile  are  58  cents  from  the  first  two  stations  east  of 
Montgomery;  60  cents  from  the  next  two;  62  cents  from  stations 
LeGrand  to  and  including  Ozark;  and  65  cents  from  points  east  of 
Ozark.  To  Savannah  the  rates  are  62  cents  from  stations  east  of 
Montgomery  to  and  including  Midland  City;  60  cents  from  stations 
east  of  Midland  City  to  and  including  Alaga;  57  cents  from  the  next 
two  stations,  Saffold  and  Jakin;  56  cents  from  the  next  three  stations, 
Donaldsonville,  Lela,  and  Iron  City;  55  cents  from  the  next  two  sta- 
tions, Brinson  and  Cyrene;  and  54  cents  from  Bainbridge.  Stations 
east  of  Alaga  are  in  Georgia.  To  Brunswick  the  rates  are  the  same  as 
to  Savannah,  except  that  from  stations  east  of  Alaga  they  are  in  each 
instance  4  cents  lower. 

The  examiner  reconmiended  that  the  rate  adjustments  at  points 
east  of  Montgomery  to  and  including  Ariton  be  found  unduly  pre- 
judicial to  the  extent  that  the  rates  to  Mobile  are  less  than  the  fol- 
lowing differentials  imder  the  rates  to  Savannah:  From  stations 
Wiley  to  Sprague,  inclusive,  the  distances  from  which  favor  Mobile 
by  from  218  to  194  miles,  6  cents;  from  stations  between  Sprague 
and  Troy,  the  distances  from  which  favor  Mobile  by  from  180  to  143 
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miles,  5  cents;  from  stations  Troy  to  Brundigei  inclusive,  3  cents; 
and  from  Tennille  and  Ariton,  2  cents.  He  fiuther  reconmiended 
that  the  adjustments  from  stations  east  of  Ariton  be  found  unduly 
prejudicial  to  the  extent  that  the  rates  to  Mobile  from  stations  Dil- 
lards  to  Dothan,  inclusive,  are  higher  than  the  rates  to  Savannah,  and 
to  the  extent  that  the  rates  to  Mobile  from  stations  Cowarts  to  Bain> 
bridge  are  more  than  3  cents  higher  than  the  rates  to  Savannah. 

Complainants  contend  that  the  differentials  in  favor  of  Mobile 
should  be  12  cents  at  stations  Wiley  to  Sprague,  inclusive;  10  cents 
at  stations  east  of  Sprague,  to  and  including  Troy;  graded  from  10 
to  8  cents  at  stations  Troy  to  Bnmdige,  inclusive;  7  cents  at  Tennille 
and  Ariton;  graded  from  7  cents  to  nothing  at  stations  Dillards  to 
Dothan;  and  that  from  stations  Cowarts  to  Bainbridge  the  rates 
to  the  two  ports  should  be  on  a  parity. 

Defendants  ask  that  from  stations  east  of  Montgomery  to  and 
including  Tharin  the  differential  in  favor  of  Mobile  be  made  only 
5  cents;  from  the  next  group  of  stations  to  and  including  Ansley, 
3  cents;  and  from  the  next  group  of  stations  to  and  including  Ten- 
nille, 2  cents;  that  from  stations  Ariton  to  Dothan,  both  inclusive, 
a  parity  of  rates  be  prescribed;  and  that  differentials  in  favor  of 
Savannah  of  at  least  3  cents  from  stations  east  of  Dothan  to  and 
including  Alaga,  and  of  at  least  5  cents  from  stations  east  of  Alaga 
to  and  including  Bainbridge,  be  prescribed.  They  state  that  cotton 
will  not  move  to  Mobile  from  points  on  this  line  via  River  Jimction 
because  no  compress  facilities  are  available  and  that  therefore  that 
route  should  be  eliminated  from  consideration. 

In  connection  with  the  adjustment  from  points  on  the  Central 
between  Montgomery  and  Cuthbert  we  discussed  the  fact  that  the 
portions  of  the  Montgomery-Savannah  lines  of  the  Coast  Line,  the 
Central,  and  the  Seaboard,  imder  consideration  in  this  proceeding, 
roughly  parallel  each  other,  and  the  effect  of  this  situation  on  the 
rate  adjustments.  At  Troy,  Ariton,  Ozark,  and  Dothan  we  have 
already  determined  the  relationship.  For  these  reasons  and  because 
of  the  fact  that  the  River  Jimction  route  is  not  available  for  this 
traffic,  we  think  the  proposed  conclusions  of  the  examiner  shotdd  be 
modified. 

Upon  the  facts  before  us  we  find  that  the  rate  adjustments  from 
points  east  of  Montgomery  to  and  including  Ozark  are  unduly  preju- 
dicial to  Mobile  to  the  extent  that  the  rates  to  that  port  exceed  rates 
which  are  the  following  differentials  less  than  the  rates  to  Savannah: 
From  stations  east  of  Montgomery  to  and  including  Tharin,  6  cents; 
from  stations  east  of  Tharin  to  and  including  Ramer,  5  cents;  from 
stations  east  of  Ramer  to  and  including  Ansley,  4  cents;  from  sta- 
tions east  of  Ansley  to  and  including  Troy,  3  cents;   from  stations 
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east  of  Troy  to  and  including  Bnmdige,  2  cents;  and  from  stations 
east  of  Brundige  to  and  including  Ozark,  1  cent.  We  further  find 
that  the  rate  adjustments  from  stations  east  of  Ozark  are  imduly 
prejudicial  to  Mobile  to  the  extent  that  the  rates  to  Mobile  from 
stations  to  and  including  Dothan  exceed  the  rates  to  Savannah,  to 
the  extent  that  the  rates  to  Mobile  from  stations  east  of  Dothan  to 
and  including  Alaga  exceed  the  rat^  to  Savannah  by  more  than  3 
cents,  and  to  the  extent  that  the  rates  to  Mobile  from  stations  east 
of  Alaga  to  and  including  Bainbridge  exceed  the  rates  to  Savannah 
by  more  than  5  cents. 

WESTEBN  BAILWAY  OF  ALABAMA  AND  ATLANTA  A   WEST  POINT  RAIL- 

BOAD. 

The  Western  Railway  of  Alabama  extends  from  Selma,  Ala,, 
through  Montgomery  to  West  Point,  Ga.,  and  the  Atlanta  &  West 
Point  from  West  Point  to  Atlanta,  through  La  Grange,  Ga.  The 
rates  from  points  east  of  Montgomery  to  and  including  La  Grange 
are  in  controversy  here.  The  following  table  shows  the  rates  and 
distances  from  representative  points,  all  of  which  are  in  Alabama 
except  the  three  first  named,  which  are  in  Georgia: 


From— 

To  Mobile. 

To  Savannah. 

To  Brunswick. 

Rate. 

Distance.! 

Rate. 

Distance.* 

Rate. 

Distance. 

Lft  Onum. ....»r^--^ 

CenU. 

03 

03 
60 
60 
60 

60 

60 
60 
55 
55 
•      52 

50 

MiUt. 

383 

276 
267 
201 
2S0 
/         245 
t       'SOS 
238 
218 
215 
200 
193 

CenU, 

60 

60 
60 
65 
05 

05 
05 
07 
67 
04 

02 

332 

<27S 

•292 

339 

348 

353 

305 

/         370 

\       »320 

zn 

397 

400 

415 

422 

r         430 

•410 

'380 

>*338 

CenU. 
59 

MUa. 
'287 

CfinilOnVlll0>  ,.r,r,r » 

West  Point 

Nelson 

Andrews 

OPelfk*  r  r 

} 

Anbom. 

Chehaw. 

1 

ClotiKh's 

Tvsonville 

1 

Mount  MelRs 

Montsomorv 

>  Via  I.«onisville  &  Naslurille  berond  Montgomery,  unless  otherwise  indicated. 

t  Via  Atlanta  &  West  Point,  Atlanta,  and  connections,  unless  otherwise  indicated.    Via  Newnan,  Qa., 

and  Central,  distances  are  13  miles  less. 
(  Via  Atlanta,  Birmingham  &  Atlantic;  aluNt  line. 

•  Short  Une:  yia  Macon  &  Birmingham  Railway,  Macon,  Macon,  Dublin  &  Savannah  Railroad,  Vldalia, 

and  Seaboard. 

•  Via  Atlanta,  Birmingham  &  Atlantic,  Cordele,  and  Seaboard. 

•  Via  Central,  Columbus,  Montgomery,  and  Lotusville  dt  Nashville. 
T  Via  Central. 

•  Via  Louisville  &  Nashville. 

•  Via  Coast  Line. 
»  Via  Seaboard. 

To  Mobile  the  rates  are  63  cents  from  stations  La  Grange  to  but 

not  including  West  Point;  60  cents  from  stations  West  Point  to 

Chehaw,   inclusive;  55  cents  from  stations  between  Chehaw  and 
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MountMeigs ;  and  52  cents  from  stations  MountMeigs  to  butnot  includ- 
ing Montgomery.  To  Savannah  the  rates  are  60  cents  from  stations 
La  Grange  to  West  Point,  inclusive;  65  cents  from  stations  between 
West  Point  and  Opelika  and  from  stations  between  Opelika  and 
Fuller;  67  cents  from  stations  Fuller  to  Oakview,  inclusive;  and  64 
cents  from  stations  Moimt  Meigs  to  but  not  including  Montgomery. 

It  is  apparent  that  on  traffic  from  La  Grange  to  Savannah  the 
Atlanta  &  West  Point  is  at  a  disadvantage  because  of  the  competition 
of  shorter  routes.  Defendants  aver  that  from  stations  Cannonville 
to  West  Point,  inclusive,  the  Atlanta  &  West  Point  must,  on  account 
of  cross-country  competition,  maintain  rates  to  Savannah  not  more 
than  1  cent  over  the  rates  of  the  Birmingham  from  stations  on  its 
line  to  Brunswick.  The  Birmingham's  rates  to  Brunswick  from 
La  Grange  and  points  east  thereof  are  graded  with  the  distance,  the 
rate  from  La  Grange  being  59  cents.  Approaching  Montgomery  the 
Western  Railway  of  Alabama  encounters  the  competition  of  the 
Seaboard's  short  line  to  Savannah.  From  Opelika  the  Western 
Railway  of  Alabama  and  the  Central  maintain  the  same  rate,  60 
cents,  to  both  Mobile  and  Savannah,  the  former  having  a  much 
shorter  route  than  the  latter  to  Mobile,  and  the  latter  having  the 
advantage  to  Savannah.  We  found  that  by  way  of  the  Central  the 
adjustment  from  Opelika  was  not  unduly  prejudicial. 

The  examiner  recommended  that  the  adjustments  from  stations 
La  Grange  to  Andrews,  inclusive,  be  found  unduly  prejudicial  to 
Mobile  to  the  extent  that  the  rate  from  La  Grange  to  Mobile  exceeds 
the  rate  to  Savannah  by  more  than  2  cents,  and  to  the  extent  that 
the  rates  to  Mobile  from  stations  Cannonville  to  West  Point,  inclu- 
sive, exceed  the  rates  to  Savannah,  and  that  the  adjustments  from 
other  points  on  this  line  be  found  not  unduly  prejudicial. 

Defendants  filed  no  exceptions  to  these  reconmiendations.  Com- 
plainants contend  that  the  rates  to  the  two  ports  from  La  Grange 
should  be  on  a  parity,  and  that  Mobile  is  entitled  to  diflferentials  of  2 
cents  at  West  Point,  5  cents  at  Opelika,  and  8  cents  at  stations 
Auburn  to  Chehaw. 

Prior  to  June  25,  J  918,  the  Atlanta  &  West  Point  maintained  the 
same  rate  from  La  Grange  to  Savannah  as  to  Brunswick,  but  the  rate 
to  Bnmswick  is  now  1  cent  lower.  While  at  Opelika  we  found  that  the 
Central's  rate  could  not  reasonably  be  measured  by  the  short-line 
route  of  the  Western  Railway  of  Alabama,  there  seems  also  no 
sufficient  reason  for  measuring  the  latter*s  rate  by  the  longer  route  of 
the  Central.  We  adopt  the  conclusions  reconmiended  by  the  exam- 
.iner  except  that  we  find  the  adjustment  unduly  prejudicial  to  Mobile: 
At  La  Grange,  to  the  extent  that  the  rate  to  Mobile  exceeds  the  rate 
to  Savannah;  at  Opelika,  to  the  extent  that  the  rate  to  Mobile  exceeds 
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a  rate  5  cents  under  the  rate  to  Savannah;  and  at  stations  Auburn  to 
Chehaw,  inclusiYey  to  the  extent  that  the  rates  to  Mobile  exceed  rates 
made  8  cents  under  the  rates  from  the  same  points  to  Savannah. 

ATLANTA,  BIBHINaHAM  A  ATLANTIC  BAILWAT. 

The  Birmingham  has  a  line  extending  from  Birmingham  to  Bruns- 
wick. It  reaches  Savannah  in  connection  with  the  Seaboard  via 
C!ordele  and  with  the  Coast  line  via  Offerman,  Ga.  Traffic  to  Mobile 
is  delivered  to  the  Southern  either  at  Birmingham  or  Talladega. 
The  rates  from  La  Grange  and  points  west  thereof  are  here  in  issue. 
The  following  axe  rates  and  distances  from  representative  points,  all 
of  which  axe  in  Alabama  except  La  Grange  and  Abbottsford;  the  rates 
prior  to  General  Order  No.  28  are  also  shown  for  purposes  of  com- 
parison: 


La  Grange. 


Abbottsford.... 
Stuidiiig  Rock. 

Roanoke 


T&Uadega 

Pelham 


ToMobUe. 


Rate. 


Cenit, 
48 


05 
W 
68 
SO 
05 
50 


} 


00 

45 

"00 

50 

»00 

»45 


Dia- 


1308 

«283 


•  353 

1340 
•883 

•  330 
•414 

U343 
•347 
U272 


\     »«257  I 
j     »271  I 


ToSaTannah. 


Rate. 


Cenit. 
00 
44 


{ 


62 
45 
02 
47 
62 
47 


05 
50 
05 
60 
05 
50 


Dis. 
tanoe.^ 


! 


MUet, 
202 

•278 
'882 

802 


300 

310 
M350 


} 


'*'38i' 
U410 

433 

458 
>*448 


ToBmnswlok. 


Rate. 


Genu, 
50 
44 


00 
45 

00 
47 
02 
47 


{ 


05 
50 
05 
50 
05 
50 


Dia- 
tanoe.* 


MiUt, 
•202 


i 


207 

801 

311 
U827 


} 


878 
U308 

428 

463 
M448 


1  Via  Cordele  and  Seaboard  unless  otherwlae  indicated. 

•  Via  Atlanta,  Birmingham  A  Atlantic  all  the  way  unless  otherwise  indicated. 
I  Via  Talladega  and  Southern. 

•  Via  Atlanta  &  West  Point,  Western  Railway  of  Alabama,  Montgomery,  and  Louisville  &  Nashville. 

•  Short  line.   Via  Maoon  A  Birmingham  Railway,  Maoon,  ICaoan,  DabUn  A  Savannah  Railroad,  VidaBa, 
and  Seaboard. 

•  Via  Maoon  A  Birmingham  Railway,  Macoo,  and  Soatham. 
'  Via  Atlanta  &  West  Point,  Atlanta,  and  oonneotians. 

•  Via  Chattahoochee  Valley  Railway,  Weft  Point,  Weatcni  Railway  of  Alabama,  Mantgonery,  and 
Louisville  &  Nashville. 

•  Via  Atlanta,  Birmingham  A  Atlantic,  Birmingham,  and  Southeni. 
M  Via  Central  all  the  way. 

u  Via  Central,  Albaav,  and  Coast  Line. 

»  Via  Central,  Columbus,  Montgomery,  and  Louisville  &  Nashville, 
u  Via  Southeni  all  the  way. 

M  Via  Louisville  A  NashvUle  all  the  way.   Atlanta,  Birmingham  A  Atlantic  does  not  now  participate  in 
traffic  to  Mobile  from  Pelham  and  points  west  thereol 
»  Via  Southern. 

To  Mobile  the  Birmingham's  rates  are  65  cents  from  all  points 
except  La  Grange,  Standing  Bock,  and  Talladega.  To  Savannah  the 
rates  are  62  cents  from  stations  between  La  Grange  and  Dickert, 
the  next  station  west  of  Boanoke ;  and  65  cents  from  stations  Dickert 
to  Birmingham,  inclusive.    To  Brunswick  the  rates  are  60  cents 
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from  stations  between  La  Grange  and  Roanoke;  62  cents  from  sta- 
tions Roanoke  to  but  not  including  Talladega;  and  65  cents  from 
stations  Talladega  to  Birmingham,  inclusive. 

We  found  that  the  rate  from  La  Grange  to  Mobile  by  way  of  the 
Atlanta  &  West  Point  and  the  rate  from  Roanoke  to  Mobile  by  way 
of  the  Central  should  not  exceed  the  corresponding  rates  to  Sayannah, 
but  it  will  be  observed  that  by  way  of  the  Birmingham  the  distances 
from  those  two  points  of  origin  are  relatively  much  less  favorable  to 
Mobile  than  via  the  other  routes.  On  traflSc  from  Talladega  to 
Mobile  the  Birmingham  has  been  granted  relief  from  the  provisions 
of  the  fourth  section  because  of  the  circuity  of  its  route.  It  main- 
tains the  same  rates  as  the  Southern  from  that  point  of  origin  to 
both  Mobile  and  Savannah. 

The  examiner  recommended  that  the  rates  from  La  Grange,  Talla- 
dega, and  Birmingham  be  found  not  unduly  prejudicial,  but  that 
the  rates  from  the  other  points  of  origin  be  found  unduly  prejudicial 
to  Mobile  to  the  extent  that  the  rates  to  Mobile  from  stations  between 
La  Grange  and  Standing  Rock  exceed  the  rates  to  Savannah  by 
more  than  3  cents;  to  the  extent  that  the  rates  to  Mobile  from  sta- 
tions Standing  Rock  to  but  not  including  Talladega  exceed  the 
rates  to  Savannah  by  more  than  1  cent;  and  to  the  extent  that  the 
rates  to  Mobile  from  stations  between  Talladega  and  Birmingham 
are  less  than  5  cents  lower  than  the  rates  to  Savannah. 

Complainants  except  to  the  proposed  findings,  contending  that 
the  rates  from  La  Grange  should  be  on  a  parity;  that  from  stations 
between  La  Grange  and  Standing  Rock  there  should  be  a  differ- 
ential of  at  least  3  cents  in  favor  of  Mobile ;  that  from  stations  Stand- 
ing Rock  to  Talladega,  inclusive,  there  should  be  a  graduated  scale 
of  differentials  of  from  4  to  8  cents  in  favor  of  Mobile;  and  that 
from  stations  between  Talladega  and  Birmingham  the  differentials 
should  be  from  8  to  10  cents  in  favor  of  Mobile.  These  conten- 
tions are  based  on  the  differences  between  the  distances  to  Mobile 
and  Savannah. 

The  exceptions  on  behalf  of  the  Birmingham  were  directed  against 
the  proposed  differential  of  6  cents  in  favor  of  Mobile  from  stations 
between  Talladega  and  Pelham.  We  are  asked  to  find  that  the 
present  parity  of  rates  is  not  imduly  prejudicial.  It  is  argued  that 
the  Birmingham  does  not  reach  Mobile  with  its  own  rails  as  does 
the  Southern  and  that  the  effect  of  prescribing  the  same  differentials 
from  stations  between  Talladega  and  Birmingham  on  the  Birming- 
ham as  prescribed  from  stations  on  the  Southern  between  the  same 
points  will  have  the  effect  of  compelling  the  former  to  maintain  to 
Mobile  over  its  two-line  hauls  the  same  rates  as  the  Southern  main- 
tains for  its  substantially  shorter  single-line  hauls.    The  rates  to 
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Sayannah,  it  is  stated,  are  held  down  by  the  competitive  rate  from 
Birmingham.  The  present  rate  to  Mobile  from  these  points  of  origin 
on  the  Birmingham  is  5  cents  higher  than  the  Southern's  rate  from 
Birmingham  and  Talladega  to  the  same  port,  and  it  is  observed 
that  the  Southern  applies  its  Talladega-Mobile  rate  from  Marion 
Junction,  Ala.,  only  160  miles  north  of  Mobile,  while  the  distances 
from  stations  on  the  Birmingham  are  illustrated  by  the  distance  of 
347  miles  from  Talladega. 

But  this  defendant  is  not  at  any  material  disadvantage  on  the 
traffic  to  Savannah,  •  and  it  does  not  appear  that  its  rates  to  that 
port  from  Birmingham  and  intermediate  points  are  subnormal. 
Under  the  circumstances  there  is  no  justification  for  refusing  to 
accord  Mobile  an  equitable  rate  relationship  with  Savannah.  It  is 
to  be  observed  that  whatever  relationship  is  prescribed  between 
Mobile  and  Savannah  will  also  apply  between  Mobile  and  Brunswick 
and  therefore  in  determining  what  differential  Mobile  should  take 
under  Savannah  consideration  should  be  accorded  to  the  distances 
to  Brunswick  and  the  fact  that  the  haul  to  that  port  is  one  line. 

At  present  the  rates  to  Mobile  from  La  Grange  and  stations  west 
thereof,  with  the  exception  of  Standing  Bock,  to  and  including 
Boanoke,  are  3  cents  higher  than  to  Savannah;  the  rates  to  the  two 
ports  from  stations  between  Roanoke  and  Talladega  are  on  a  parity; 
and  the  rate  from  Talladega  to  Mobile  is  5  cents  less  than  the  rate 
to  Savannah.  These  adjustments  we  do  not  find  unduly  prejudicial, 
except  that  the  differential  at  Standing  Rock  should  be  reduced  to 
3  cents.  But  we  find  that  the  rates  from  stations  between  Talla- 
dega and  Pelham  are  imduly  prejudicial  to  Mobile  to  the  extent  that 
the  rates  to  Mobile  exceed  rates  made  the  following  differentials 
under  the  rates  to  Savannah:  From  stations  west  of  Talladega  to 
and  including  Harpersville,  2  cents;  and  from  stations  between 
Harpersville  and  Pelham,  3  cents. 

An  order  giving  effect  to  our  findings  herein  will  be  entered. 
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No.  3000. 
ARLINGTON  HEIGHTS  FRXnT  EXCHANGE  ET  AL. 

V. 

SOUTHERN  PACIFIC  COMPANY  ET  AL, 


Submitted  AprU  16, 19t0,    Decided  May  18,  1920. 


Pmdingin  Arlington  Heights  Fruit  Exchange  v.  8.  P,  Co,,  39 1.  C.  C,  88,  and  45 1.  C.  C, 
248,  denying  reparation  on  precooled  and  pre-iced  oranges  transported  from 
Califomia  points  to  destinations  in  other  states  and  in  Canada,  reaflkmed  on 
reargument. 

Wmiam  E.  Lamb  for  Califomia  Fruit  Growers  Exchange. 

T.  J.  Norton  for  Southern  Pacific  Company,  Atchison,  Topeka  & 
Santa  Fe  Railway  Company,  and  San  Pedro,  Los  Angeles  &  Salt 
Lake  Railroad  Company. 

Second  Supplemental  Report  of  the  Commission  on  Supple- 
mental Petition  for  Reparation. 

Daniels,  Commissioner: 

In  Arlington  Heights  Fruit  Exchange  v.  S.  P.  Co.,  20  I.  C.  C,  106, 
decided  January  14,  1911,  we  found  that  defendants'  standard 
refrigeration  charges  on  carload  shipments  of  oranges  from  California 
points  were  not  unreasonable,  but  that  the  $30  precooling  charge 
first  established  by  the  carriers  in  July,  1909,  on  precooled  and 
pre-iced  oranges  should  not  for  the  future  exceed  $7.60  per  car. 
In  prescribing  that  charge  we  authorized  the  carriers  to  require  as  a 
condition  of  the  new  charge  that  precooled  cars  be  loaded  seven  tiers 
wide,  instead  of  six  tiers  wide,  a  method  of  loading  permitted  in  the 
case  of  shipments  moving  under  standard  refrigeration.  The  effective 
date  of  our  order  was  originally  made  April  15, 1911,  but  was  extended 
to  June  16,  1911,  when  the  $7.50  charge  became  effective.  In  our 
supplemental  report  in  this  case  on  complainant's  supplemental  peti- 
tion for  reparation,  45  I.  C.  C,  248,  decided  Jime  20,  1917,  we  reaf- 
firmed our  previous  finding  of  April  27,  1916,  39  I.  C.  C,  88,  denying 
reparation  on  carload  shipments  of  precooled  and  pre-iced  oranges 
transported  from  originating  points  in  California  to  destinations  in 
other  states  and  in  Canada.  On  most  of  the  shipments  on  which 
reparation  was  sought  a  precooling  charge  of  $30  was  collected. 
On  the  remaining  shipments,  which  were  made  prior  to  the  estab- 
lishment of  that  charge,  standard  refrigeration  charges  higher  than  the 
precooling  charge  were   assessed  and  collected.    Upon  complainant's 
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petition,  filed  January  8,  1920,  asking  that  we  again  reconsider  our 
denial  of  reparation,  partictdariy  in  view  of  subsequent  decisions  of 
the  Supreme  Court  of  the  United  States  in  the  DameVrTaemer  CoMj 
246  U.  S.,  531,  tod  of  this  Commission  in  the  Slos^Sheffield  Case, 
51 1.  C.  C,  636,  and  62 1.  C.  C,  676,  the  siipplemental  proceeding  for 
reparation  was  reopened  for  further  argument,  and  such  further 
argument  was  had  April  16,  1920.  Complainant  asserts  that  the 
points  raised  by  it  in  justification  of  the  petition  may  be  said  to  center 
in  the  two  following  general  grounds: 

1.  That  we  erred  in  failing  to  decide,  based  upon  a  full  consideration 
of  all  the  facts  of  record,  whether  the  $30  precooling  charge  was 
unreasonable  from  the  time  it  was  established  and  up  to  and  in- 
cluding the  original  decision  and  the  effective  date  of  our  order. 

2.  That  if  we  in  fact  decided  on  the  present  record  that  the  pre- 
cooling charge  had  not  been  shown  to  have  been  unreasonable  and 
such  decision  was  due  to  our  determination  that  the  record  was 
insufficient  we  erred,  in  view  of  our  decisions  in  the  SlossSheffield 
Case,  supra,  in  failing  to  give  complainant  the  opportimity  to  offer 
further  proof,  and  thus  furnish  a  full  and  complete  record  upon  which 
we  would  be  able  to, reach  a  correct  determination  of  the  issue  raised. 

We  deem  it  appropriate  at  the  outset  to  dispose  of  one  of  the  funda- 
mental questions  raised  by  the  petition.  Complainant  insists  that 
in  our  two  previous  decisions  denying  reparation  our  conclusions  were 
based  on  ike  erroneous  theory  that  we  had  a  discretion  to  refuse 
awards  of  reparation  even  though  complainant  had  been  required 
to  pay  imreasonable  charges;  that  under  the  principles  laid  down 
in  the  DameUr-Taemer  and  Sloss-SJieffidd  Cases,  supra,  complainant 
is  entitled  to  a  fijiding  as  to  the  reasonableness  of  the  charges  in  the 
past,  and,  if  the  charges  were  in  fact  unreasonable,  to  an  award  of 
reparation  on  shipments  on  which  it  paid  and  bore  the  unreasonable 
charges. 

Complainant  refers  to  the  fact  that  in  our  first  decision  in  this 
reparation  proceeding,  39  I.  C.  C,  88,  we  made  no  specific  finding 
as  to  the  reasonableness  of  the  charges  in  the  past,  and  while  con- 
ceding that  in  our  latest  decision,  46  I.  C.  C,  248,  we  found  that  the 
precooling  charge  had  not  been  shown  to  have  been  unreasonable 
prior  to  the  effective  date  of  our  order,  uiges  that  other  language 
used  in  the  report  indicates  that  we  were  undertaking  to  ascertain 
whether  damage  had  actually  occurred  before  determining  whether 
the  charge  was  unreasonable.  It  is  unnecessary  here  to  enter  into 
an  extended  discussion  of  the  arguments  advanced  by  complainant 
with  respect  to  this  contention.  It  is  sufficient  to  state  that  in 
order  that  there  niay.  be  no  misapprehension  as  to  the  principles 
upon  which  our  conGlu0ions  herein  are  bftsed  we  now  hold,  following 
the  DameH-Taemer  and   Sloss-SJuffield    Cases,   supra,    that   com-  ' 
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plainant  was  entitled  to  a  finding  as  to  the  reasonableness  of  the 
charges  in  the  past;  and,  upon  a  finding  thai  tho  chaises  assailed 
had  been  shown  to  have  been  unreasonable,  to  an  award  of  repara- 
tion on  shipments  on  wliich  it  paid  and  bore  the  charges. 

While  in  our  decision  of  April  27,  1916,  we  did  not  in  express  terms 
find  that  the  precooling  chaise  was  imreasonable  in  the  past,  the 
fair  inference  to  be  drawn  from  the  language  used  was,  as  stated  in 
our  last  decision  of  June  20,  1917,  that  in  our  opinion  the  then  pre- 
vailing charge  had  not  been  proved  to  have  been  imreasonable.  In 
the  latter  decision  we  said  at  page  252: 

We  now  find  that  the  precooling  charges  have  not  been  shown  to  have  been  unrea- 
sonable prior  to  the  effective  date  of  our  order.  It  foUows  that  there  is  no  basis  for 
reparation.  And  lest  we  be  held  to  have  been  inconsistent  by  establishing  a  charge 
for  precooling  for  the  future  and  refusing  to  find  that  a  similar  charge  for  the  same 
service  would  have  been  reasonable  in  the  past,  we  again  advert  to  the  fact  that  the 
new  duplex  regulation  or  practice  we  prescribed  for  the  future  was  composed  of  two 
inseparable  factors,  a  lower  charge  per  car,  decreasing  the  carriers'  revenue  as  to  the 
service  they  performed  in  connection  with  precooled  shipments  of  oranges,  accom- 
panied by  a  condition  for  a  higher  minimum  loading  requirement,  materially  in- 
creasing the  revenue  which  would  accrue  to  the  carriers  in  the  future  for  the  trans- 
portation service. 

Complainant  concedes  that  a  shipper  may  be  entitled  to  a  new 
rate  for  the  future  and  not  to  reparation  for  the  past,  Baer  Bros,  v. 
Denver  <k  R,  0.  R.  J?.,  233  U.  S.,  479,  but  contends  that  we  were  not 
justified  in  the  instant  case  in  applying  a  different  measure  of  reason- 
ableness for  the  past  than  for  the  f utiu'e.  It  alleges  that  the  language 
used  indicates  that  the  considerations  which  moved  us  to  make  that 
finding  were  based  on  the  erroneous  assumption  that  in  our  original 
decision  establishing  the  charge  for  the  futm^  we  had  imposed  a 
condition  with  respect  to  loading  requirements  which  did  not  exist 
in  the  past.  Complainant  contends  that  the  shippers  were  voluntarily 
adopting  the  heavier  loading  of  cars  of  precooled  oranges  from  the 
inception  of  the  precooling  method  and  points  to  the  fact,  as  shown 
by  the  record,  that  the  majority  of  the  cars  involved  in  the  claim  for 
reparation  were  loaded  seven  tiers  wide.  We  do  not,  however,  regard 
this  circimistance  as  controlling.  The  $30  charge  and  the  minimum 
weight  published  in  connection  therewith  contemplated  the  loading 
of  cars  only  six  tiers  wide.  Because  the  shippers  volimtarily  loaded 
the  cars  in  excess  of  the  minimum-loading  requirements  on  which 
the  charge  was  based,  it  by  no  means  follows  that  the  higher  charge 
with  the  lower  minimmn  should  be  found  to  have  been  unreasonable. 
Furthermore,  as  we  have  pointed  out  in  the  previous  decisions  in 
this  case,  in  establishing  the  $7.50  charge  for  the  future  with  the 
requirement  that  the  cars  must  be  loaded  seven  tiers  wide,  we  were 
prescribing  a  new  rate  and  minimum  for  a  new  service,  a  method  of 
shipment  which  up  to  that  time  had  been  in  a  largely  experimental 

state. 
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We  find  nothing  in  the  Sloss-Shejfield  Case,  supra^  upon  which 

complainant  largely  relies,  which  conflicts  with  our  findings  in  this 

case.    In  fact,  in  the  Slosa-Sliejfidi  Case,  51  I.  C.  C,  635,  we  said, 

at  page  643 : 

We  hold  that  the  domain  for  the  legal  exercise  of  a  sound  discretion  and  reasonable 
flexibility  of  judgment  has  not  been  closed  against  us  so  that  we  are  forbidden  to 
shape  our  action  in  such  manner  as  will,  in  view  of  all  the  circums^nces  of  the  case, 
best  promote  the  ends  of  justice,  taldng  into  account  the  public  as  well  as  the  private 
interests  involved. 

As  to  the  second  general  ground  alleged  by  complainant,  the  facts 
on  which  this  proceeding  was  submitted  were  stipulated  in  consider- 
able detail  by  the  parties  and  are  not  disputed.  It  does  not  appear 
that  any  additional  evidence  that  complainant  might  offer  would 
modify  the  essential  facts  upon  which  our  conclusion  was  based. 

With  respect  to  the  precooled  shipments  on  which  standard 
refrigeration  charges  were  assessed,  complainant  contends  that  as  to 
some  of  these  shipments  which  were  included  in  the  supplemental 
petition  for  reparation  we  erred  in  our  last  decision  in  holding  that 
the  claims  were  barred  by  the  statute  of  limitations.  Even  if  we 
should  consider  that  the  claims  as  to  such  shipm'ents  were  not  barred, 
it  appears  that  they  moved  prior  to  the  establishment  of  the  $30 
precooling  charge  during  which  period  the  tariffs  of  defendants  con- 
tained no  specific  provision  for  precooled  shipments  and  for  the 
forwarding  of  such  shipments  under  instructions  not  to  re-ice  in 
transit.  As  stated  in  our  first  decision  in  this  reparation  proceeding, 
39  I.  C.  C,  88,  refrigerator  cars  were  used  in  such  movements  and  to 
a  certain  extent,  at  least,  refrigeration  service  as  then  practiced  was 
accorded  by  the  carriers.  Furthermore,  in  connection  with  the 
subsequently  established  $30  chaise  for  precooled  shipments  under 
instructions  not  to  re-ice  in  transit  the  shipper  was  required  under 
the  provisions  of  the  tariffs  to  sign  the  following  release: 

The  giving  and  acceptance  of  these  special  instructions  bx)m  the  shipper  releases 
the  initial  carrier  and  its  connections  from  aU  liability  for  damage  caused  by  non- 
icing  in  transit  or  at  destination. 

Upon  consideration  of  the  whole  record  and  in  the  exercise  of '  'that 
fl^ble  limit  of  judgment  which  belongs  to  the  power  to  fix  rates" 
we  find  that  the  charges  assailed  have  not  been  shown  to  have  been 
unreasonable  prior  to  the  effective  date  of  our  order  establishing  the 
$7.50  charge  for  application  in  connection  with  the  minimum-loading 
requirement  of  seven  tiers  wide.  We  accordingly  reaffirm  our 
previous  findings  that  reparation  be  denied* 
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No.  6504. 

COTTON  MANUFACTURERS'  ASSOCIATION  OF  SOUTH 

CAROLINA 

V. 

CAROLINA,  CLINCHFIELD  &  OHIO  RAILWAY,  DIRECTOR 

GENERAL,  ET  AL. 


Submitted  January  21,  1920,    Decided  May  18,  1920. 


1.  TJpon  further  consideratiOD  original  and  supplemental  decisions  herein,  37 

I.  C.  C,  652,  and  53  I.  0.  C,  741,  modified. 

2.  Rates  on  bituminous  coal,  in  carloads,  from  Appalachia  and  Dante  districts 

in  Virginia  to  Spartanburg  and  other  points  in  South  GaroUaa  taking 
same  or  related  rates,  found  to  have  been  unreasonable  between  October 
15,  1911,  and  December  31,  3915.    Reparation  awarded. 

3.  Reparation  awarded  to  certain  interveners  in  this  proceeding  upon  ship- 

ments of  coal  moving  at  the  rates  found  unreasonable  in  the  supplemental 
report,  63  I.  C.  C,  741. 

William  A,  Wimbish  and  W.  N.  McGeliee  for  complainants. 

Frank  W,  Gwathmey  and  Charles  J.  Rixey^jr.^  for  Carolina, 
Clinchfield  &  Ohio  Railway. 

Claudian  B.  Northrop  for  Southern  Railway  Company  and  Vir- 
ginia &  Southwestern  Railway  Company. 

R.  Walton  Moore  for  Director  General  of  Railroads. 

Charles  J.  Rixey^  jr.^  for  defendants. 

Second  Supplemental  Report  of  the   Commission. 

By  the  Commission  : 

The  history  of  this  proceeding  is  detailed  in  Bitu7p,inous  Coal  Rates 
to  the  Southeast^  37  I.  C.  C,  652,  and  supplemental  report  herein, 
53  I.  C.  C,  741,  and  for  the  purpose  of  this  report  may  be  sum- 
marized as  follows : 

By  complaint  filed  February  6, 1913,  the  rates  on  bituminous  coal, 
carloads,  from  mines  on  the  Carolina,  Clinchfield  &  Ohio  and  Vir- 
ginia &  Southwestern  railroads,  hereinafter  referred  to  as  the  south- 
western Virginia  mines,  to  Spartanburg,  S.  C,  were  alleged  to  be 
and  to  have  been  for  more  than  two  years  preceding  the  filing 
of  the  complaint  unjust,  unreasonable,  and  excessive  to  the  extent 
of  10  cents  per  ton.  The  establishment  of  just,  reasonable,  and  equal 
rates  for  the  future  was  prayed;  also  an  award  of  reparation  on 
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shipments  within  the  two  years  statutory  period  to  the  extent  of  the 
difference  between  the  charges  paid  and  the  charges  that  would  have 
accrued  at  such  reasonable  rates  as  might  be  established.  The  pre- 
sentation of  evidence  was  concluded  on  September  19,  1913,  but  pn 
November  10,  1913,  before  the  case  was  8u1>mitted,  we  instituted  a 
general  investigation  concerning  the  rates  on  bitmninous  coal  from 
mines  in  Virginia,  West  Virginia,  Kentucky,  and  Tennessee  to  points 
in  Virginia,  North  Carolina,  South  Carolina,  Georgia,  and  Florida, 
and  therewith  merged  the  record  in  this  case.  In  our  report  therein, 
BUuminaw  Coal  Hates  to  the  Southeast^  auproj  decided  December  81, 
1915,  we  held  that  the  rate  from  the  Appalachia  and  Dante  districts, 
comprising  the  southwest  Virginia  fields,  to  Spartanburg  should  not 
exceed  $1.85  per  net  ton,  and  should  in  no  event  exceed  the  rate  con- 
temporaneously charged  from  Coal  Creek  to  that  point,  and  that  the 
rat^  to  points  beyond  Spartanburg,  embracing  the  other  points  of 
destination  here  concerned,  should  not  exceed  those  contemporane- 
ously maintained  from  Coal  Creek  to  the  same  destinations.  We 
made  no  specific  finding  as  to  the  reasonableness  or  propriety  of  the 
rates  in  the  past,  stating  with  respect  to  the  prayers  for  reparation 
in  this  and  other  formal  complaints  there  under  consideration  that : 

Under  the  drcomstaDces  and  in  view  of  the  nature  of  tliis  proceeding  the 
prayers  for  reparation  in  the  sereral  petitions  wiU  be  denied. 

Upon  complainant's  petition,  in  which  it  abandoned  claims  as  to 
shipments  moving  prior  to  October  15, 1911,  this  case  was  reopened 
for  further  argument  with  i*espect  to  reparation,  and  we  were  asked 
under  the  finding  made  in  37  I.  C.  C,  652,  to  award  reparation  to 
complainants  from  October  15, 1911,  in  the  amount  of  10  cents  a  ton, 
with  interest.  On  July  5,  1919,  we  made  our  supplemental  report 
herein,  53 1.  C.  C,  741,  in  which  we  held  that  the  rates  on  bituminous 
coal,  carloads,  from  the  Appalachia  and  Dante  districts  in  Virginia 
to  Spartanburg  and  other  points  in  South  Carolina  taking  the  same 
rates  had  been  unreasonable  between  December  31,  1915,  the  date  of 
the  original  decision  and  the  effective  date  of  the  rates  prescribed 
therein,  and  awarded  reparation  for  that  period.  In  that  report  we 
said,  among  other  things: 

Defendants  urge  that  our  original  decision  deals  solely  with  the  rate  relation- 
ships of  the  different  producing  fields  and  that  our  findings  with  respect  to  the 
rates -from  the  southwestern  Virginia  fields  to  Spartanburg  and  related  points 
do  not  constitute  findings  of  unreasonableness  per  se.  We  do  not  agree  with 
this  contention.  The  fuct  that  a  general  investigation  was  instituted  did  not 
reUeve  us  of  the  duty  of  passing  upon  the  issues  of  this  case,  one  of  which  was 
the  unreasonableness  per  ae  of  the  rates  assailed.  And  not  only  did  we  deter^ 
mine  the  relationship  between  the  southwestern  Virginia  fields  on  the  one  hand, 
and  the  Coal  Creek  district  on  the  other,  by  providing  that  no  higher  rates 
should  apply  to  Spartanburg  from  the  former  than  ftt>m  the  latter,  but  we  pr^ 
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scribed  a  maximum  rate  of  $1^5  from  the  southwestern  Virginia  fields  to  Spar- 
tanburg. We  also  stated  that,  "having  found  that  the  differential  in  favor  of 
Coal  Creek  should  be  eliminated  at  Spartanburg  by  a  reduction  in  the  rates  from 
the  Virginia  mines,  it  follows  that  it  should  also  be  eliminated  when  the  des- 
tination is  a  point  beyond  Spartanburg,"  which,  in  so  far  as  the  rates  to  the 
Spartanburg  common  and  related  ix>ints  here  in  question  are  concerned,  was 
equivalent  to  a  finding  of  unreasonableness. 

On  Sept^nber  15, 1919,  complainant  filed  its  second  supplemental 
petition  in  the  matter  of  reparation,  on  which  a  further  argument 
was  granted. 

A  further  hearing  was  not  requested  and  therefore  we  have  no 
new  or  additional  evidence  to  consider.  The  questions  presented 
for  determination  are  whether  the  rates  from  the  southwest  Vir- 
ginia mines  to  Spartanburg  and  related  points  reached  by  defend- 
ant lines  were  unreasonable  between  October  15,  1911,  and  Decem- 
ber 31, 1915 ;  ahd  if  so,  whether  reparation  should  be  awarded. 

The  principles  which  control  our  determination  of  these  ques- 
tions and  the  principal  facts  and  contentions  are  set  forth  in  the 
previous  reports  in  this  proceeding  and  need  not  be  restated.  It  is 
sufficient  to  say  that  the  record  shows  in  detail  the  circumstances 
and  conditions  surrounding  the  traffic  for  several  years  prior  to  the 
filing  of  the  complaint,  as  well  as  subsequently,  particularly  those 
obtaining  from  October  15,  1911,  when  the  rates  complained  of 
were  established  to  June  13,  1914,  when  the  hearings  were  con- 
cluded. The  record  embraces  exhaustive  evidence  concerning  the 
commercial  conditions  affecting  the  production  and  marketing  of 
coal  and  the  history  of  the  rates  attacked;  comparisons  with  rates 
on  coal  applying  in  the  same  territory  and  in  other  localities  sup- 
plemented by  statements  of  fact  showing  the  similarity  or  dissimi- 
larity of  the  transportation  conditions  affecting  such  rates;  statis- 
tical data  pejrtaining  to  the  cost  of  transportation  of  coal  between 
respective  points;  evidence  as  to  the  volume  of  the  traffic  and  the 
physical  conditions  surrounding  its  transportation;  and  evidence 
showing  the  final  results  from  the  operation  of  the  lines  of  respec- 
tive carriers  defendant.  Throughout  the  entire  period  covered  by 
the  complaint  there  were  no  important  variations  in  the  rates  and 
the  record  shows  that  there  were  no  substantial  changes  in  the  cir- 
cumstances and  conditions  affecting  the  service  or  cost  of  trans- 
porting coal  except  perhaps  with  respect  to  the  volume  of  move- 
ment and  a  gradual  increase  in  the  general  operating  expenses  of 
the  carriers  as  compared  with  their  operating  revenue. 

Defendants  urge  in  argument  and  on  brief  that  the  rate  complained 
of  is  not  shown  by  the  record  to  have  been  unreasonable  or  ex- 
tortionate; that  the  only  question  supported  by  the  evidence  was 
one  of  relative  rates  or  undue  discrimination  and  that  we  were 
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correct  in  declining  to  award  reparatum  because  no  evidence  was 
introduced  by  complainant  to  show  special  pecuniary  damage.  They 
also  eited  numerous  authorities  purporting  to  show  that  to  justify 
an  award  of  reparation  the  rates  complained  of  must  be  shown  to 
be  arbitrary  or  extortionate,  wad  that  because  a  rate  is  found  un- 
reasonable it  does  not  necessarily  follow  that  reparation  must  be 
awarded.  We  hare  uniformly  held,  however,  that  the  party  who 
pays  an  unreasonable  rate  is  damaged  in  an  amount  equal  to  the 
difference  between  the  rate  paid  and  the  rate  found  reasonable  by 
us.  Nicola^  Stone  <&  Myers  Co.  v.  L.  cfe  N.  R.  R.  Co.^  14  I.  C.  C, 
199,  205;  MawiUain  Ice  Co.  v.  />.,  L.  cfe  W.  R.  R.  Co.,  21  I.  C.  C, 
46;  /n  ntf  Wool,  Hides,  md  Pelts,  25  I.  C.  C,  675;  Coal  SwUching 
Reparaiion  Cases  at  Chicago,  36  I.  C.  C,  226, 237. 

Complainant  contends  that  in  the  instant  case  the  whole  record 
shows  that  the  facts  and  circumstances  upon  which  we  based  our 
finding  of  unreasonableness  as  of  December  31,  1915,  were  not  pe- 
culiar to  the  moment  when  the  complaint  was  filed  or  to  the  mo- 
ment when  the  case  was  decided,  but  that  they  had  undergone  no 
substantial  change  since  October  15, 1911 ;  and  that  if  the  rates  com- 
plained of  were  unreasonable  per  se  as  of  December  31,  1915,  to  the 
extent  that  they  exceeded  $1.85  a  ton  from  southwest  Virginia  min- 
ing districts  to  Spartanburg,  they  were  likewise  unreasonable  during 
the  period  between  October  15,  1911,  and  December  31,  1915,  and 
that  reparation  follows  as  a  matter  of  law. 

In  support  of  the  claim  for  reparation  complainant  relies  upon 
our  decisions  in  our  report  on  rehearing  in  Federal  Glass  Co. 
Case,  38  I.  C.  C,  331,  and  in  fifth  supplemental  report  in  Sloss-Shef- 
field  Case,  52  I.  C.  C,  576.  In  both  of  these  cases  we  denied  repara- 
tion in  the  original  reports  and  upon  further  consideration  awarded 
reparation  in  the  later  reports  above  cited.  In  each  case  it  was  i^own 
that  the  facts  and  circumstances  disclosed  by  the  record  were  not 
peculiar  to  the  moment,  when  the  complaint  was  filed  or  to  the 
moment  when  the  case  was  decided,  but  that  they  had  undergone  no 
substantial  change  during  the  two  years  immediately  preceding  the 
filing  of  the  complaint  and  that  some  of  them  had  existed  for  a 
number  of  years  prior  thereto. 

Upon  further  consideration' of  all  the  facts  of  record  we  conclude 
and  find  that  during  the  period  from  October  15,  1911,  to  December 
31, 1915,  the  rates  assailed  were  unreasonable  to  the  extent  that  they 
exceeded  the  rates  found  reasonable  for  the  future  in  our  report  in 
BiiumiMms  Coal  Rates  to  the  Southeast,  supra. 

We  further  find  that  complainant's  members  specified  in  the  com- 
plaint made  shipments  of  bituminous  coal  in  carloads  during  the 
pariod  «tated,  from  and  to  the  points  in  question  and  paid  and  bore 
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the  charges  thereon ;  that  they  haw  been  damaged  to  the  extent  of 
the  difference  between  the  charges  paid  and  those  that  woidd  have 
accrued  at  the  rates  herein  found  reasonable;  and  that  they  are  en* 
titled  to  reparation,  with  interest.  The  exact  amount  of  reparation 
can  not  be'  determined  upon  the  present  record  and  complainants 
should  comply  with  the  provisions  of  rule  V  of  the  Bules  of  Practicttv 

There  remains  for  consideration  the  claim  of  interveners  for  rep- 
aration. A  proposed  report  of  the  examiner  upon  this  question  was 
served  upon  the  parties,  and  exceptions  thereto  were  filed  by  the  <k- 
fendants. 

The  intervening  petition,  received  by  the  Commission  on  April  30, 
1917,  asks  reparation  on  b^alf  of  the  Gault  Manufacturing  Com* 
pany  and  the  Excelsior  Knitting  Mills  of  Union,  S.  C,  and  the  Pen- 
dleton Manufacturing  Company  of  Autun,  S.  C,  on  shipments  of 
bituminous  coal  during  the  period  from  May  1,  1915,  to  August  21, 
1916.    In  the  first  supplemental  report  it  was  stated  that : 

As  no  proof  has  been  offered  on  behalf  of  these  additional  parties,  a  hearing 
will  be  had  on  this  intervening  petition'  at  an  early  date,  at  which  time  ow>or^ 
tunity  wUl  be  afforded  for  the  introduction  of  the  proof  necessary  to  soivort 
awards  of  r^aration  in  accordance  with  the  findings  herein, 

A  further  hearing  has  been  had.  At  this  hearing  it  developed  that 
the  Pendleton  Manufacturing  Company  was  a  member  of  the  com- 
plainant association  specified  in  the  complaint  and  that  the  name 
of  this  company  was  inadvertently  included  in  the  intervening  peti- 
tion. As  the  finding  of  damage  and  the  award  of  reparation  in  the 
first  supplemental  report  applies  to  the  Pendleton  Manufacturing 
Company  it  will  not  be  necessary  further  to  refer  to  the  claim  of 
that  company  here. 

This  record  now  contains  evidence,  in  the  shape  of  testimony  for 
the  Excelsior  Knitting  Mills,  and  an  affidavit  for  the  Gault  Manu- 
facturing Company,  introduced  with  defendants*  c<Misent,  that,  dur- 
ing the  period  from  December  31,  1915,  to  August  21,  1916,  those 
companies  received  shipments  of  bituminous  coal  in  carloads  at 
Union,  S.  C,  from  the  points  of  origin  here  in  question,  over  de- 
fendants' lines,  and  paid  and  bore  the  freight  charges  thereon. 

While  the  intervening  petition  was  received  on  April  30,  1917,  the 
order  permitting  the  intervention  was  not  entered  until  April  14, 19195 
and  was  not  served  upon  defendants  until  five  days  later.  Defend- 
ants contend  that  the  statute  of  limitation  was  not  tolled  Until  the 
entry  of  the  Commission's  order  permitting  the  intervention,  and, 
therefore,  that  the  claims  of  the  interveners  for  reparation  on  ship- 
ments moving  during  the  period  in  question  are  barred.  It  is  our 
opinion  that  this  contention  is  not  well  founded  and  that  the  filing 
of  the  intervening  petition  tolled  the  statute  irrespective  of  the  date 
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of  the  order.  Defendants  further  contend  that  the  rates  paid  were 
reasonable  and  that  there  was  insufficient  proof  of  damage.  It  is 
sufficient  to  say  that  the  question  of  unreasonableness  has  already 
been  determined,  and  tliat  interveners  paid  and  bore  the  charges  on 
the  shipments  here  in  question. 

We  find  that  during  the  period  from  December  31, 1915,  to  August 
S^l,  ldl6,  the  interveners  Excdsior  Knitting  Mills  and  Gault  Manu- 
facturing Company  made  shipments  of  bituminous  coal  in  carloads 
from  the  points  of  origin  here  in  question  to  Union,  S.  C,  and  paid 
and  bore  the  charges  thereon  at  the  rates  found  unreasonable ;  that 
they  have  been  damaged  to  the  extent  of  the  difference  between  the 
charges  paid  and  those  that  would  have  accrued  at  the  rates  found 
reasonable  in  the  first  supplemental  report  in  this  proceeding,  and 
that  they  are  entitled  to  reparation,  with  interest.  The  exact  amount 
of  reparation  due  interveners  Excelsior  Knitting  Mills  and  Gauh 
Manufacturing  Company  can  not  be  determined  on  the  present 
record  and  they  should  comply  with  rule  V  of  the  Rules  of  Prac- 
tice. 

As  no  proof  has  been  made  by  interveners  with  respect  to  ship- 
ments moving  prior  to  December  31, 1915,  a  further  hearing  will  be 
had  on  their  intervening  petition,  at  which  they  will  be  afforded  an 
opportunity  to  offer  such  proof  as  is  necessary  to  support  an  awjird  of 
reparation  on  those  shipments  under  the  findings  in  this  proceeding. 

Daniels,  Commissioner ,  dissenting : 

A  succinct  summary  of  the  Black  Mountain  Case^  the  Andy^s 
Ridge  Case^  and  the  Victor  Mfg.  Co.  Case  will  be  found  in  Bitumi- 
nous Coal  Rates  to  tlie  Southeast  in  37  I.  C.  C,  pp.  655,  656,  657. 

Until  the  pronouncement  in  the  last-named  case  that  the  rates 
from  Appalachia  and  Dante  to  Spartanburg  should  not  exceed 
$1.85,  and  in  no  event  exceed  the  rate  from  Coal  Creek  to  Spar- 
tanburg, the  Commission's  attitude  as  to  the  relative  rates  was 
apparently  as  follows : 

(1)  In  the  Black  Mountain  Case^  15  I.  C.  C,  286,  decided  Feb- 
ruary 8, 1909,  we  affirmatively  approved  a  differential  from  Appala- 
chia over  Coal  Creek  not  to  exceed  25  cents. 

(2)  In  the  Andy^s  Ridge  Case,  18  I.  C.  C,  405,  decided  in  April, 
1910,  we  decided  not  to  increase  said  differential  though  cognizant 
of  the  building  of  the  cut-off  which  lessened  the  distance  from 
Appalachia. 

(3)  In  the  Victor  Mfg.  Co.  Case^  21  I.  C.  C,  222,  decided  June 
20,  1911,  we  allowed  the  Coal  Creek  rate  to  Spartanburg  to  go  up 
from  $1.80  to  $1.85,  denying  the  attempted  increase  to  $1.95;  and 
remarked  (p.  229)  that  the  rate  of  $1.85  there  approved  will  in- 
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crease  the  differential  against  Virginia  fields,  Appalachia  and 
from  10  to  20  cents.  We  there  said  we  were  urged  by  the  Yirginm 
interests  to  eliminate  the  differential  altogether,  but  ccmdnded  mider 
all  the  circmnstances  to  let  the  carriers  work  out  a  proper  adjiBst- 
ment,  remarking  that  we  would  not  fix  a  differential  oiver  Coal 
Creek  to  apply  to  Virginia  &  Southwestern  mines,  but  distinctly  de- 
clining to  be  regarded  as  approving  the  20-cent  differential  alhidfid 
to  above. 

Consideration  of  our  attitude  leaves  me  with  the  impression  that 
we  were  not  then  willing  to  say  that  there  should  be  no  differential^ 
and  that  we  rather  expected  the  carriers  to  work  the  situation  out 
with  a  differential  less  than  20  cents. 

Not  until  the  report  covering  the  genei^  investigation  into  Biiu- 
minous  Coal  Bates  to  the  Southeast^  37  I.  C.  C,  652,  decided  Decem- 
ber 31, 1915,  with  which  Docket  No.  6324  had  been  consolidated,  did 
we  declare  for  a  parity  between  Coal  Creek  and  the  Appalachia  and 
Dante  districts.  Even  there  we  note  that  Coal  Creek  is  nearer  to 
Spartanburg  by  33  miles  than  Appalachia  and  by  8  miles  than  Dante* 

I  incline,  therefore,  to  think,  that  prior  to  December  31,  1915,  we 
may  fairly  be  said  to  have  held  the  situation  was  in  a  plastic  state, 
changes  in  routes,  in  ownership  of  carriers,  etc.,  bringing  about  a 
new  situation  fairly  to  be  dated  as  contemporaneous  with  our  re- 
port of  December  31,  1915 ;  and  not  necessarily  implying  unreason- 
ableness of  higher  rates  from  the  Virginia  fields  going  *back  to 
October  15, 1911,  as  urged  in  the  second  supplemental  petition  in  the 
matter  of  reparation  in  Docket  No.  5504. 

I  am  authorized  to  state  that  Commissiokee  Hall  concurs  in  the 
foregoing  expression  of  dissent. 
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Ex  Parte  No.  73. 

IN  RE  SECTION  3  OF  THE  INTERSTATE  COMMERCE 
ACT,  AS  AMENDED  BY  SECTION  406  OF  THE  TRANS- 
PORTATION ACT,  1920. 

Submitted  April  21,  1920,    Decided  June  4>  1920. 

Rules  and  regulations  for  the  prompt  payment  of  transportation  rates  and 

charges  prescribed. 

Alfred  P.  Thorn  for  Association  of  Railway  Executives;  S,  M. 
Adait  for  Virginian  Railway  Company;  James  F.  Fahneatock  for 
Pennsylvania  Railroad  Company;  Arthur  B.  Jones  for  Chicago 
&  North  Western  Railway  Company;  J.  L.  Harris  for  Chicago  & 
Alton  Railroad  Company ;  H.  W.  Meyers  and  T.  J,  Norton  for  Atchi- 
son, Topeka  &  Santa  Fe  Railway  Company;  Wm.  N.  Neff  and  /. 
S,  Livenffood  for  Southwestern  Railroad  Executives  Association; 
Edwctrd  L.  Rossiter  for  New  York  Central  Railroad  Company;  T. 
e/.  Smith  and  Francis  B.  James  for  Campbells  Creek  Railway  Com- 
pany ;  and  Henry  Thurtell  for  Southern  Railway. 

R.  C.  Allenj  W.  W.  White,  and  S.  E.  Bool  for  Lake  Superior 
Iron  Ore  Association;  E,  S.  Ballard  for  National  Coal  Association 
and  Rubber  Association  of  America;  A.  E.  Beck  for  Merchants  & 
Manufacturers  Association  of  Baltimore;  Joseph  H.  Beek  for  St. 
Paul  Association  of  Public  &  Business  Affairs;  Charles  S.  Belster^ 
ling  for  Carnegie  Steel  Company,  National  Tube  Company,  Ameri- 
can Sheet  &  Tin  Plate  Company,  American  Bridge  Company,  Ameri- 
can Steel  &  Wire  Company,  Tennessee  Coal  &.Iron  Company,  Lo- 
rain Steel  Company,  Illinois  iSteel  Company,  Universal  Portland  Ce- 
ment Company,  Oliver  Iron  Mining  Company,  H.  C.  Frick  Coke 
Company,  and  others;  B.  Z.  Benfer  for  Benfer  Company,  Na- 
tional Macaroni  Manufacturers  Association,  Foundry  Supply  Manu- 
facturers Association,  Cleveland  Macaroni  Company,  Bishop  &  Bab- 
cock  Company,  Galion  Iron  Works  &  Manufacturing  Company,  and 
others;  /.  S,  Brown  for  Board  of  Trade  of  the  City  of  Chicago;  J,  B. 
CampheU  for  Spokane  Merchants  Association  and  Spokane  Chamber 
of  Commerce;  W.  H.  Chandler  for  Boston  Chamber  of  Commerce, 
Massachusetts  Associated  Industries,  Massachusetts  Chamber  of 
Commerce,  Arkwright  Club,  New  England  TraflSc  League,  and  Boa- 
ton  Wool  Trade  Association;  R.  Cumming  for  American  Fruit  & 
Vegetable  Shippers  Association;  Fayette  B.  Dow  for  National  Pe- 
troleum Association,  Western  Petroleum  Refiners  Association,  Roch- 
ester Chamber  of  Commerce,  National  League  of  Commission  Mer- 
chants of  the  United  States,  International  Apple  Shippers  Asso- 
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elation,  and  Western  Fruit  Jobbers  Association  of  America; 
G.  M.  Freer  for  National  Industrial  Trafilc  League ;  B.  Z.  Glover  for 
Ash  Grove  Lime  &  Portland  Cement  Company;  Mr.  Graham  for 
Southern  Traffic  League;  /^.  H.  Harwood  for  Illinois  Coal  Traffic 
Bureau ;  C.  B.  Heinemami  for  National  Live  Stock  Exchange ;  Per- 
cival  Johnson  for  Pulaski  Iron  Company;  Warren  C.  King  for 
Manufacturers  Council  of  New  Jersey;  B.  A.  Kozieke  for  National 
Wholesale  Grocert  Association  of  the  United  States;  George  C. 
Luoas  for  Shippers  Conference  Committee  of  Greater  New  York  and 
American  Tobacco  Company;  W.  W,  M anker  for  Armour  & 
Company  and  subsidiary  companies;  D.  O.  Moore  for  Chamber  of 
Commerce  of  Pittsburgh;  Herman  MueUer  for  MilVaukee  Associa- 
tion of  Commerce,  Sheboygan  Association  of  C(mimerce,  Cheese 
Shippers  Traffic  Association,  Wisconsin  Retail  Lumbermen's  Asso- 
ciation, and  others;  E,  H.  Porter  for  Commercial  Traffic  Managers 
and  Atlantic  Refining  Company;  R.  W,  Poteet  for  New  England 
Traffic  League  and  Stanley  Works ;  /.  T,  Preston  for  Association  of 
Commerce  of  Roanoke,  Va.;  R.  D.  RJiodehouse  for  Youngstown 
Chamber  of  Commerce  and  Ohio  State  Industrial  Traffic  League; 
George  A.  Schroeder  for  Milwaukee  Chamber  of  Commerce;  Wrru 
D.  Smith  for  Wm.  Wrigley,  jr.,  Company  and  Shippers  Conference 
Committee  of  Greater  New  York;  Joseph  N,  Teal  for  Pacific  coast 
cities;  Z>,  W.  Thornas  for  Virginia  Iron,  Coal  &  Coke  Company; 
Herbert  Thompson  for  Compressed  Gas  Manufacturers  Association, 
Union  Carbide  Company,  and  National  Carbon  Company;  JoJm  L 
Tiemey  for  Manufacturing  Chemists  Association  of  the  United 
States ;  George  H.  Tower  for  Standard  Oil  Company  of  New  Jersey ; 
Jonas  Waijle  for  Indiana  Coal  Operators ;  Luther  M.  Walter  for 
Jone3  &  Laughlin  Steel  Company  and  Morris  &  Company;  D.  T. 
Waring  for  Central  Leather  Company  and  Shippers  Conference 
Committee  of  Greater  New  York;  George  B.  Webster  for  Asso- 
ciated Cooperage  Industries  of  America ;  S.  J,  Wettrick  for  Seattle 
Chamber  of  Commerce  and  Commercial  Club ;  J.  W.  White  for  Na- 
tional Fertilizer  Association ;  and  Nathan  B,  Williams  for  National 
Association  of  Manufacturers. 

T.  B.  Harrison  for  American  Railway  Express  Company. 

R.  G,  Hare  for  Prairie  Pipe  Line  Company. 

Report  or  the  Commission. 
By  the  Commission  : 

Section  8  of  the  interstate  commerce  act  provides  in  paragraph 
(2)  that: 

From  and  after  July  1,  1620,  no  carrier  by  railroad  subject  to  the  provisions 
of  this  Act  shall  deliver  or  relinquish  possession  at  destination  of  any  freight 
transported  by  It  until  all  tariff  rates  and  charges  thereon  have  been  paid, 
except  under  such  rules  and  regulations  as  the  Ck>mmis8ion  may  from  time  to 
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time  prescribe  to  assure  prompt  payment  of  all  such  rates  and  ciiarges  and  to 
prevent  unjust  discrimination :  Provided,  That  the  provisions  of  this  paragraph 
shall  not  be  construed  to  prohibit  any  carrier  from  extending  credit  in  con- 
nection with  rates  and  charges  on  freight  transported  for  the  United  States, 
for  any  department,  bureau,  or  agency  thereof,  ^r  for  any  State  or  Territory 
or  political  subdivision  thereof,  or  for  the  District  of  Ck)lumbia. 

On  March  30,  1920,  we  gave  notice  that  we  would  hear  shippers, 
carriers,  and  other  parties  interested  in  this  subject  previous  to 
issuing  the  rules  and  regulations  contemplated  by  the  statute.  At  a 
hearing  on  April  20  and  21,  1920,  we  heard  many  shippers,  certain 
organizations  of  shippers,  and  the  principal  carriers,  concerning  the 
rules  and  regulations  which  should  be  promulgated. 

General  Order  No.  25,  issued  by  the  Director  General  of  Rail- 
roads, among  other  things,  provided : 

Effective  July  1,  1918  [subsequently  changed  to  August  1,  1918],  the  collec- 
tion of  transpor^|ition  charges,  by  carriers  under  Federal  control,  for  services 
rendered,  shall  be  on  a  cash  basis,  and,  effective  as  of  that  date,  credit  accom- 
modations then  in  existence  wliich  may  be  in  conflict  with  the  foUowing  regu- 
lations shall  be  cancelled. 

In  cases  where  the  enforcement  of  this  rule,  with  respect  to  freight,  wiU  retard 
prompt  forwarding  or  delivery  of  the  freight  or  the  prompt  release  of  equip- 
ment or  station  facilities,  carriers  will  be  permitted  to  extend  credit  for  a  period 
of  not  exceeding  forty-eight  (48)  hours  after  receipt  for  shipment  of  n  consign- 
ment if  it  be  prepaid,  or  after  delivery  at  destination  if  it  be  a  collect  consign- 
ment provided  the  consignor  if  it  be  a  prepaid  consignment,  or  the  consignee  if 
it  be  collect,  file  a  surety  bond  either  individual  or  corporate,  in  an  amount  satis- 
factory to  the  Treasurer  of  the  carrier. 

Circular  No.  9,  dated  June  29, 1918,  issued  by  the  director  of  pub- 
lic service  and  accounting,  in  the  United  States  Hailroad  Adminis- 
tration, provided  in  part  as  f oUows : 

WhUe  the  carrier  Inust  protect  itself  in  cases  where  such  protection  is  neces- 
sary, it  should  also  treat  shippers  or  consignees  in  a  business  way.  The  ma- 
jority of  shippers  or  consignees  in  the  past  have  paid  their  freight  when  they 
received  their  goods  and  that  practice  should  be  continued  for  the  future.  In 
many  Instances  with  regular  customers  there  is  no  necessary  connection  between 
the  delivery  of  freight  and  the  presentation  and  payment  of  the  freight  biU; 
that  is,  the  freight  wlU  be  deUvered  to  one  person  at  one  time  and  the  bill  pre- 
sented to  and  collected  from  some  other  person  at  some  other  time.  It  is  not  the 
intent  of  this  order  to  interrupt  reasonable  arrangements  of  that  sort  which  do 
not  Involve  the  granting  of  a  period  of  credit,  but  simply  to  put  the  transaction 
upon  a  cash  basis. 

Assume,  for  example,  that  freight  Is  delivered  to  such  regular  customer  on 
Monday  and  that  the  freight  bill  Is  mailed  or  delivered  on  the  same  day  to  the 
shipper  or  consignee  being  received  by  him  in  due  course  upon  the  morning  of 
the  next  day.  If,  now,  the  shipper  or  consignee  remits  his  check  for  the  amount 
during  Tuesday  so  that  It  may  be  received  by  the  carrier  the  morning  of  Wednes- 
day, that  Is  to  be  treated  as  a  cash  transaction.  The  bill  is  presented  and  paid 
In  due  course  of  business  and  no  period  of  credit  in  the  ordinary  acceptation  of 
that  term  is  given. 
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This  might  in  fact  allow  one  day  for  the  examination  and  correction  of  the 
freight  bill  but  that  would  not  be  the  purpose  of  the  transaction.  In  such  case 
no  bond  will  be  required. 

If  in  a  particular  case  it  is  in  the  opinion  of  the  carrier  necessary  or  In  the 
interest  of  economy  that  a  period  of  two  days  in  addition  to  the  above  prescribed 
should  be  allowed,  this  may  be  done  upon  the  filing  of  the  necessary  bond.  The 
check  in  this  case  should  be  mailed  or  payment  made  on  Thursday. 

The  carriers  have  estimated  that  the  enforcement  of  General 
Order  No.  25  provides  them  with  working  capital  of  approximately 
$76,000,000  which,  if  the  customs  and  practices  in  the  extension  of 
credit  to  shippers  in  vogue  prior  to  the  enforcement  of  that  order 
were  restored,  would  generally  be  outstanding  as  unpaid  transpor- 
tation charges. 

The  carriers  ask  that  the  rules  and  regulations  to  be  promulgated 
shall  follow,  as  nearly  as  is  practicable,  the  provisions  of  General 
Order  No.  25  and  the  circular  mentioned  above.  A  large  number  of 
the  shippers  have  joined  in  a  request  that  the  rules  and  regulations 
shall  provide  that  in  certain  cases  and  upon  surety  bonds  being  fur- 
nished by  the  shippers,  the  carriers  shall  render  freight  bills  daily, 
and  periodical  statements  of  the  bills  on  the  7th,  14th,  21st,  and 
last  day  of  each  month,  and  that  the  shippers  shall  pay  the  bills 
within  three  days  after  receiving  the  statements.  The  shippers  and 
the  carriers  have  acknowledged  that  a  large  proportion  of  the  ship- 
pers do  not  need,  and  will  not  ask  for,  credit,  and  that  such  credit 
is  necessary  only  in  connection  with  forwarding  or  delivery  for  those 
whose  shipments  are  extensive  or  in  connection  with  shipments  re- 
ceived or  delivered  by  the  carriers  xmder  circumstances  hereinafter 
described.  The  maximum  period  of  credit  suggested  by  the  car- 
riers as  proper  and  necessary  is  96  hours,  and  the  period  asked  by 
many  of  the  shippers  is  that  of  weekly  settlement  aS  described  above. 
A  few  of  the  shippers,  including  the  Lake  Superior  Iron  Ore  Asso- 
ciation, have  asked  that  the  rules  and  regulations  which  we  promul- 
gate shall  permit  carriers  to  resume  the  practices  antedating  General 
Order  No.  26 — that  is,  to  extend  long  periods  of  credit  to  shippers — 
but  as  that  practice  is  now  clearly  prohibited  by  the  statute  further 
consideration  of  such  requests  is  unnecessary. 

With  but  few  exceptions  the  shippers  have  indicated  that  they  do 
not  expect  credit  for  the  purpose  of  financial  accommodation  in  the 
amount  of  the  transportation  charges.  The  shippers  ask  that  the 
rules  and  regulations  which  we  promulgate  shall  provide  for  a  short 
period  of  time  between  the  delivery  of  the  shipments  or  the  render- 
ing of  the  freight  biUs  and  the  payment  of  the  transportation 
charges,  the  following  reasons  being  representative: 

1.  Several  shippers  have  asserted  that  this  brief  extension  of 
credit  is  necessary  to  enable  them  to  audit  the  freight  bills  and  cor- 
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reot  erroneous  applications  of  rates  prior  to  payment  of  charges  in- 
correctly computed  by  the  carriers. 

2.  Both  shippers  and  carriers  requested  that  a  reasonable  time  be 
granted  for  the  computation  of  transportation  charges,  the  presenta- 
tion of  freight  bills,  and  the  collection  of  charges  on  shipments, 
which,  in  accordance  with  custom  and  practice  or  tariff  provisions, 
are  collected  upon  destination  elevator,  cotton  compress  official, 
certified,  or  other  destination  or  outturn  weights,  the  weighing  be- 
ing customarily  done  after  the  delivery  of  the  shipments  at  destina- 
tion. 

3.  Upon  certain  freight  traffic,  in  accordance  with  tariff  provi- 
sions for  the  computation  of  transportation  charges  at  outturn 
weights  or  values  ascertained  by  consignees,  it  is  not  customary  for 
the  carriers  to  make,  or  present  to  shippers,  bills  for  the  transporta- 
tion charges  until  after  the  carriers  have  relinquished  possession  of 
the  shipments  at  destination. 

4.  Many  large  shipping  corporations  are  engaged  in  the  operation 
of  mines,  the  production  of  lumber,  or  production  of  raw  materials, 
and  other  commodities  in  sparsely  settled  districts  far  removed  from 
banking  facilities,  where  the  carriers  and  shipping  corporations 
do  not  maintain,  and  can  not  reasonably  be  expected  to  maintain, 
office  forces  entrusted  with  funds  for  the  settlement  of  transporta- 
tion charges.  A  large  tonnage  of  freight  traffic  is  customarily 
shipped  to  and  from  the  operations  in  such  districts.  An  undue 
burden  would  be  placed  upon  industry  if  rules  and  regulations 
should  require  financially  responsible  shippers,  such  as  mining  com- 
panies and  other  corporations,  to  station  appropriate  employees  at 
each  of  their  several  mines  or  operations  to  pay  transportation 
charges  on  shipments  consigned  to  such  operations.  It  is  not  always 
advisable  to  entrust  or  encumber  those  engaged  in  trucking  freight 
for  shippers  with  funds  for  the  payment  of  transportation  charges. 
The  foregoing  is  a  sufficient  recital  of  the  exigencies  described  at  the 
hearing. 

The  carriers  assert  that  the  number  of  erroneous  freight  bills  has 
not  been  large,  and  the  rendering  of  incorrect  freight  bills  is  a 
temporary  war-time  condition,  ascribable  to  the  unusual  labor  turn- 
over during  the  past  four  years,  which  will  soon  be  remedied.  Sec- 
tion 6  of  the  interstate  commerce  act  provides  that  no  carrier  sub- 
ject to  the  provisions  of  that  act  shall  demand,  collect,  charge,  or 
receive  a  greater  or  less  or  different  compensation  than  is  provided 
in  the  published  tariffs.  Section  3,  paragraph  (2),  does  not  authorize 
carriers  to  extend  credit  to  shippers  in  order  that  the  shippers  may 
have  time  to  audit  freight  bills  and  thereby  guard  against  claims  for 
overcharges  or  undercharges  subsequent  to  payment  of  the  freight 
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bills.    We  expect  the  carriers  to  take  action  that  will  substantially 
reduce  the  number  of  erroneous  freight  biUs  rendered. 

The  following  is  quoted  from  the  report  to  the  House  of  Repre- 
sentatives of  the  Committee  of  Conference  upon  the  Senate  and 
House  bills  which  became  the  "  Transportation  Act,  1920  " : 

Section  405  provides  that,  after  July  1,  1920,  no  railroad  shall  relinquish 
possessioB  of  freight  at  destination  until  all  rates  and  charges  thereon  have 
been  paid,  except  under  such  rules  as  the  Commission  may  prescribe  to  as- 
sure prompt  payment  and  prevent  unjust  discrimination.  The  latter  pro- 
vision virtually  continues  the  operation  of  General  Order  No.  25  of  the  Rail- 
read  Administration,  as  supplemented,  relating  to  the  extension  of  credits  by 
railroads. 

The  intention  of  Congress  to  require  by  statute  the  enforcement 
of  the  provisions  of  General  Order  No.  25,  as  supplemented,  in 
so  far  as  they  may  be  reasonably  applied,  is  thus  manifest. 
Those  provisions  have  been  in  force  for  22  months  and  the  busi- 
ness methods  of  the  shippers  and  carriers  have  been  adjusted  to 
conform  thereto.  The  rules  and  regulations  which  we  promulgate 
should  contemplate  the  collection  of  transportation  charges  prior 
to,  or  contemporaneous  with,  the  delivery  of  most  shipments,  and, 
while  adhering  to  the  principle  of  prompt  payment  of  charges, 
should,  upon  certain  freight  traffic,  give  opportunity  for  the  prep- 
aration of  freight  bills  at  destination,  weights  to  be  ascertained 
after  the  carriers  have  relinquished  possession  of  freight,  and  for 
the  presentation  of  freight  bills  to  the  appropriate  offices  and  em- 
ployees of  shippers  by  United  States  mail,  by  messenger,  or  by 
other  proper  means,  and  for  payment  of  the  charges  in  the  regular 
course  of  business  by  the  shippers.  An  order  will  be  issued  in 
accordance  with  these  conclusions. 

In  the  rules  and  regulations  which  we  promulgate  we  will  not 
undertake  to  deal  with  several  matters  which  were  covered  by  Gen- 
eral Order  No.  25.  We  will  not  prescribe  rules  for  the  collection 
of  prepaid  charges  on  shipments  of  freight,  or  for  the  collection  of 
passenger  fares  or  baggage  charges,  or  for  the  form  or  character 
of  surety  bonds.  We  believe  that  our  order  will  admit  of  the  ap- 
plication to  those  matters  of  the  provisions  of  General  Order  No. 
26,  as  supplemented,  or  other  appropriate  rules  to  be  formulated 
by  the  carriers,  and  that  we  should  leave  the  carriers  free  to  pre- 
scribe these  and  other  details  in  the  instructions  which  we  expect 
that  the  carriers  will  issue  for  the  guidance  of  their  agents.  We 
expect  that  carriers  will  refrain  from  granting  undue  extensions 
of  credit  that  might  arise  from  the  transmission  of  freight  bills, 
checks,  drafts,  and  money  orders  through  the  mails  to  or  from 
offices  of  shippers  that  are  located  at  a  considerable  distance  from 
the  places  where  the  carriers  relinquish  possession  of  the  freight. 

An  appropriate  order  will  be  entered.  57 1,  c.  C. 
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ORDER. 

At  a  General  Session  of  the  INTERSTATE  COMMERCE 
COMMISSION,  held  at  its  office  in  Washington,  D.  C, 
on  the  4th  day  of  June,  A.  D.  1920. 

Ex  Parte  No.  7a 

In  re  Section  8  of  the  Interstate  Commerce  Act,  as  amended  by  Section  405 

of  the  Transportation  Act,  1920. 

It  appearing^  That  section  3,  paragraph  (2),  of  the  interstate  com- 
merce act,  as  amended  by  section  405  of  the  transportation  act,  1920, 
provides: 

Prom  and  after  July  1,  1920,  no  carrier  by  railroad  subject  to  the  pro- 
visions of  this  Act  shall  deliver  or  relinquish  possession  at  destination  of  any 
freight  transported  by  it  until  all  tariff  rates  and  charges  thereon  have  been 
paid,  except  under  such  rules  and  regulations  as  the  Commission  may  from 
time  to  time  prescribe  to  assure  prompt  payment  of  all  such  rates  and  charges 
and  to  prevent  unjust  discrimination:  Provided,  That  the  provisions  of  this 
paragraph  shall  not  be  construed  to  prohibit  any  carrier  from  extending  credit 
In  connection  with  rates  and  charges  on  freight  transported  for  the  United 
States,  for  any  department,  bureau,  or  agency  thereof,  or.  for  any  State  or 
Territory  or  political  subdivision  thereof,  or  for  the  District  of  Columbia. 

It  further  appearing^  That  a  full  investigation  of  the  matters  and 
things  involved  has  been  had,  and  that  the  Commission,  on  the  date 
hereof,  has  made  and  filed  a  report  containing  its  findings  of  fact 
and  conclusions  thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof : 

It  is  ordered^  That  the  foUowhig  rules  and  regulations  be,  and 
they  are  hereby,  prescribed  to  become  effective  on  July  1,  1920,  and 
to  remain  in  force  until  the  further  order  of  the  Commission : 

1.  Where  retention  of  possession  of  any  freight  by  the  carrier  until 
the  tariff  rates  and  charges  thereon  have  been  paid  will  retard 
prompt  delivery  or  will  retard  prompt  release  of  equipment  or 
station  facilities,  the  carrier,  upon  taking  precautions  deemed  by  it 
to  be  sufficient  to  insure  payment  of  the  tariff  charges  within  the 
period  of  credit  herein  specified,  may  relinquish  possession  of  the 
freitijht  in  advance  of  payment  of  the  tariff  charges  thereon  and  may 
extend  credit  in  the  amount  of  such  charges  to  those  who  undertake 
to  pay  such  charges,  such  persons  being  herein  called  shippers,  for  a 
period  of  ninety -six  hours  to  be  computed  as  follows : 

(A)  Where  the  freight  bill  is  presented  to  the  shipper  prior  to, 
or  at  the  time  of,  delivery  of  the  freight  the  ninety-six  hours  of  credit 
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shall  run  from  the  first  4.00  p.  m.,  following  the  delivery  of  the 
freight. 

(B)  Where  the  freight  bill  is  presented  to  the  shipper  subsequent 
to  the  time  the  freight  is  delivered  the  ninety-six  hours  of  credit  shall 
run  from  the  first  4.00  p.  m.,  following  the  presentation  of  the 
freight  bill. 

2.  Every  such  carrier  shall  present  freight  bills  to  shippers  not 
later  than  the  first  4  p.  m.  following  delivery  of  the  freight,  except 
that  when  information  sufficient  to  enable  the  carrier  to  compute  the 
tariff  charges  is  not  then  available  to  the  carrier  at  the  delivery 
point,  the  freight  bills  shall  be  presented  not  later  than  the  first  4 
p.  m.,  following  the  day  upon  which  sufficient  information  becomes 
available  to  the  delivering  agent  of  the  carrier. 

3.  Shippers  may  elect  to  have  their  freight  bills  presented  by 
means  of  the  United  States  mails,  and  when  the  mail  service  is  so 
used  the  time  of  mailing  by  the  carrier  shall  be  deemed  to  be  the 
time  of  presentation  of  the  bills.  In  case  of  dispute  as  to  the  time 
of  mailing  the  postmark  shall  be  accepted  as  showing  such  time. 

4.  Sundays  and  legal  holidays,  other  than  Saturday  half  holi- 
days, may  be  excluded  from  the  computation  of  the  period  of  credit. 

5.  The  mailing  by  the  shipper  of  valid  checks,  drafts,  or  money 
orders  which  are  satisfactory  to  the  carrier  in  payment  of  the  tariff 
charges,  within  the  period  of  credit  prescribed  above,  may  be  deemed 
to  be  payment  of  the  tariff  charges  within  the  period  of  ninety-six 
hours  of  credit.  In  case  of  dispute  as  to  the  time  of  mailing  the 
postmark  shall  be  accepted  as  showing  such  time. 
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No.  10274. 
WADHAMS  OIL  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  CHICAGO  &  NORTH 
WESTERN  RAILWAY  COMPANY,  ET  AL. 


Submitted  October  16,  1919.    Decided  May  21,  1920. 


1.  Rates  OD  refined  petroleum  products  in  tank-car  loads  from  points  in  Kansas 

and  Oklahoma  to  Milwaukee  and  Itacine,  Wis.,  found  unjust  and  unrea- 
sonable to  the  extent  that  they  may  exceed  by  more  than  3  cents  per 
100  pounds  the  rates  on  like  traflic  contemporaneously  in  cftect  from  the 
same  points  to  Chicago,  111. 

2.  Rates  on  heavy  oils  in  tank-car  loads  from  said  points  to  Milwaukee  and 

Racine  found  unjust  and  unreasonable  to  the  extent  that  they  may  exceed 
5  cents  less  than  rates  on  refined  oils  to  the  same  points. 

3.  Rates  on  heavy  oils  from  said  points  to  Milwaukee  and  Racine  from  March 

1,  1916«  to  June  24,  lOlS,  found  to  have  been  unreasonable  to  the  extent 
that  they  exceeded  25  cents  per  100  pounds.  Reparation  awarded  on 
shipments  of  heavy  oils  during  that  period. 

John  A.  Ronan^  Nuel  D.  Belnap^  John  S.  Burchmore^  and  Luther 
M.  Walter  for  complainants. 
F.  M.  Elkinton  for  certain  Milwaukee  and  Racine  interveners. 
CUfford  Thome  and  Walter  R.  Scott  for  other  interveners, 
r.  /.  Norton  and  /.  Z.  Coleman  for  defendants. 

Report  of  the  Commission. 

Meyer,  Commissioner. 

In  this  proceeding  a  proposed  report  of  the  examiner  was  served 
upon  the  parties.  Exceptions  thereto  were  filed  by  complainants 
and  interveners. 

The  complainants  are  Wadhams  Oil  Company,  Milwaukee  Gas 
Light  Company,  John  Obenberger  Forge  Company,  and  Ladish  Drop 
Forge  Company,  corporations  engaged  in  business  at  or  near  Mil- 
waukee, Wis.  By  complaint  filed  June  10,  1918,  as  amended,  they 
and  interveners  allege  that  the  rates  on  petroleum  products  in  tank- 
car  loads  from  certain  points  in  Oklahoma  and  Kansas  to  Milwaukee, 
its  suburbs,  and  Racine,  Wis.,  are  (1)  unjust  and  unreasonable  as 
compared  with  the  rates  on  like  traffic  to  Chicago,  and  (2)  unduly 
prejudicial  as  compared  with  the  rates  on  like  traffic  from  Whiting, 
Tnd.,  Wood  River,  111.,  Casper,  Wyo.,  and  points  in  Louisiana  and 
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Texas  to  Milwaukee.    They  seek  reparation  and  the  establishment 
of  reasonable  and  nonprejudicial  rates  for  the  future. 

Petitions  of  intervention  were  received  on  behalf  of  the  Bartles- 
Maguire  Oil  Company,  Delaney  Oil  Company  (now  Lindsay-Mac- 
Millan  Company),  and  National  Brake  &  Electric  Company,  cor- 
porations at  Milwaukee;  Belle  City  Malleable  Iron  Company, 
Harvey  Spring  &  Forge  Company,  Mitchels  Motor  Company,  and 
Lockwood  Oil  Company,  corporations  at  Racine,  Wis.,  and  on  behalf 
of  members  of  the  American  Petroleum  League  and  Western  Pe- 
troleum Refiners  Association.  The  complainants  and  interveners 
will  be  referred  to  herein  as  complainants. 

The  territory  of  origin,  embracing  the  oil-refining  points  in 
Kansas,  such  as  Coffeyville,  and  in  Oklahoma,  such  as  Tulsa,  desig- 
nated as  groups  2  and  3,  respectively,  is  a  part  of  the  midcontinent 
oil  field  and  will  be  referred  to  herein  as  the  midcontinent  group. 
Prior  to  June  25,  1918,  the  rates  from  the  midcontinent  group  on 
refined  oils,  such  as  gasoline  and  kerosene,  in  tank-car  loads,  were 
30  cents  per  100  pounds  to  Milwaukee  and  25  cents  to  Chicago,  rates 
being  expressed  alike  throughout  this  report ;  and  on  heavy  oils  such 
as  fuel  oil,  the  rates  were  25.3  cents  to  Milwaukee  and  20  cents  over 
certain  routes  and  25  cents  over  others  to  Chicago.  Those  rates  with 
the  exception  of  the  rate  on  fuel  oil  to  Milwaukee,  and  the  25-cent 
rate  on  heavy  oils  via  certain  routes  to  Chicago,  were  found  reason- 
able in  Midcontinent  Oil  Rates,  36  I.  C.  C,  109, 120, 121,  and  128,  de- 
cided August  13,  1915. 

On  June  25,  1918,  the  rates  were  increased  25  per  cent  under  au- 
thority of  the  Director  General's  Order  No.  28,  and  on  July  25,  1918, 
by  modification  of  that  order,  the  increases  were  canceled  and  a 
specific  increase  of  4.5  cents  was  substituted  therefor. 

The  rates  to  Racine  were  and  are  the  same  as  to  Milwaukee. 

The  complainants'  principal  contentions  are  that  the  rates  to 
Milwaukee  should  not  exceed  the  rates  to  Chicago ;  and  if  that  con- 
tention is  not  upheld,  that  the  rates  to  Milwaukee  should  not  ex- 
ceed by  more  than  2.5  cents  the  rates  to  Chicago. 

In  support  of  the  first  contention  they  show  that  class  and  com- 
modity rates  to  Chicago  are  generally  applied  also  to  Milwaukee 
on  long-haul  traffic  from  the  west  and  southwest,  and  from  trunk 
line  territory.  They  list  a  number  of  low-grade  commodities  on 
which  the  rates  from  Coffeyville,  Kans.,  to  Chicago  and  Milwaukee 
are  the  same;  and  other  low-grade  commodities,  which  move  in 
tank  cars,  on  which  the  rates  from  Kansas  City,  Mo.,  to  Chicago 
and  Milwaukee  are  the  same.  They  further  show  that  fifth-class 
rates  from  practically  the  entire  southwest  territory,  including  the 
midcontinent  oil  fields,  are  the  same  to  Chicago  and  Milwaukee; 
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and  that  this  is  true  of  the  rates  on  lumber  ifrom  Muskogee,  Okla., 
and  Stamps,  Ark.  They  state  that  no  justification  has  been  offered 
for  continuing  a  different  c(»npetitive  situation  between  Chicago 
and  Milwaukee  with  respect  to  oil  rates  than  exists  with  respect  to 
scores  of  other  commodities. 

In  support  of  their  second  contention  they  show  that  the  present 
differential  of  5  cents  is  a  departure  from  the  principle  that  differen- 
tials should  decrease  as  the  length  of  the  hauls  increase;  and  from 
the  principle  that  average  rates  per  ton-mile  normally  decrease  as 
the  lengths  of  the  hauls  increase.  For  example,  the  rate  on  refined 
oil  in  tank-car  loads  from  Kansas  City,  Mo.,  to  Milwaukee  is  only 
3  cents  higher  than  to  Chicago  for  the  additional  distance  of  about 
71  miles ;  from  trunk  line  territory  and  from  Casper,  Wyo.,  the  rates 
are  the  same  to  both  points;  from  central  territory,  for  shorter  aver- 
age hauls,  the  rates  to  Milwaukee  are  generally  but  2  cents  higher 
than  from  the  same  points  to  Chicago;  and  from  New  Orleans,  La., 
and  Fort  Worth,  Tex.,  Milwaukee's  differential  over  Chicago  is  3 
cents  for  additional  distances  of  about  85  and  71  miles,  respectively. 

From  the  midcontinent  group  to  Peoria,  111.,  the  rates  on  refined 
oil  are  2.5  cents  higher  than  to  St.  Louis,  Mo.,  and  the  distance  from 
St.  Louis  to  Peoria  is  162.1  miles ;  to  Chicago  the  rates  are  2.5  cents 
higher  than  to  Peoria,  and  the  distance  from  Peoria  to  Chicago  is 
153  miles;  to  Milwaukee  the  rates  are  5  cents  higher  than  to  Chicago, 
and  the  distance  from  Chicago  to  Milwaukee  is  85  miles;  the  same 
differential  applies  to  Racine,  which  is  61.9  miles  from  Chicago ;  the 
rates  to  Fond  du  Lac,  Wis.,  are  2  cents  higher  than  to  Milwaukee, 
and  the  distance  from  Milwaukee  to  Fond  du  Lac  is  62.5  miles.  It  is 
apparent  that  the  differential  of  5  cents,  Milwaukee  anrd  Racine  over 
Chicago,  for  85  and  61.9  miles,  respectively,  is  out  of  line  as  com- 
pared with  the  differential  of  2.5  cents,  Peoria  over  St.  Louis,  162.1 
miles ;  2.5  cents  Chicago  over  Peoria,  153  miles ;  and  2  cents  Fond  du 
Lac  over  Milwaukee,  for  62.5  miles. 

The  differentials  explained  above  are  shown  in  the  following  table: 


DifferenttaO. 


Ullwtakee  over  Chicago. 


Do 

Do 

Do 

Racine  over  Chicago 

St.  Louis  under  Chicago 

Peoria  under  Chicaf^o 

Peoria  over  St.  LouU. 

Fond  du  Lac  over  Milwaukee. 


Distances 

between 

destlna- 

tioos. 

Cents. 

3 

9 
2 

UOet, 

86 

5 

6 

61.9 

6 

283.9 

2.6 

153 

2.5 

162.1 

2 

62.5 

Froni-^ 


Kanna  City,  New  Orleans,  and  Fort 

Worth. 
Trunk  line  territory  and  Casper,  Wyo. 
Central  territory. 
ICldcontinent  group. 

Do. 

Da 

Do. 

Do. 

Do. 
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tKie6s¥Ais  cottitEECB  coismasios  iibpobts: 


If  the  average  short-line  distances  from  the  midcontinent  gtoup 
to  these  destinations  were  used  to  show  differences  in  distance  in- 
stead of  the  distances  between  the  destinations  as  stated  above,  the 
proportions  would  not  be  materially  different.  It  will' be  noted  in 
the  following  table  that  the  average  distances  from  the  Oklahoma 
and  Kansas  groups  to  Milwaukee  are  only  72  and  60  miles,  respec- 
tively, greater  than  to  Chicago.  This  table  shows  that,  based  on  the 
average  distances  stated  in  the  Midcontinent  Case,  supra^  and  the 
present  rates  from  the  Kansas  and  Oklahoma  groups,  the  earnings 
per  ton-mile  and  per  car-mile,  based  upon  10,000  gallons,  or  66,000 
pounds,  are  higher  to  Milwaukee  than  to  Chicago,  although  the  dis- 
tance to  Milwaukee  is  greater. 


To- 

Average 
distance. 

ReflnedoU. 

From— 

Rate. 

Per  ton- 
mile. 

Per  car- 
mUe. 

KaiuKMgronp 

Mllwaakee 

MUe*. 

666 
606 
776 
704 

Cenu. 
34.5 
29.5 
34.5 
29.5 

Mitts. 

10.36 

9.73 

8.89 

8.38 

Ctnta. 
34.2 

Do."....". 

Chicago 

82.1 

Oklahoma  groap 

lf()WRU^66    . 

29.3 

Do 

27.7 

The  average  distances  shown  in  the  table  are  those  to  Chicago  and 
Milwaukee  only,  and  not  to  the  Chicago  and  Milwaukee  groups. 
The  Milwaukee  group  on  refined  oil  extends  west  from  Milwaukee 
to  include  Beloit,  Madison,  Portage,  Prairie  du  Chien,  and  La 
Crosse,  in  Wisconsin,  and  Winona,  in  Minnesota.  The  Chicago 
group  on  refined  oil  begins  just  south  of  Evanston  in  Illinois,  in- 
cludes Indiana  Harbor,  Griffith,  and  Hammond,  Ind.,  does  not  in- 
clude Peoria  or  Springfield,  HI.,  and  extends  southwest  in  a  narrow- 
ing wedge  in  Illinois  to  a  point  just  east  of  East  St.  Louis.  The 
complainants  contend  that  Chicago  and  Milwaukee  are  comparable 
not  only  as  individual  destinations,  but  also  as  remote  points  in 
their  respective  groups.  Chicago  is  the  farthest  distant  point  in 
its  group,  and  Milwaukee  is  the  most  distant  important  point  in  its 
group,  with  the  exception  of  Winona,  which  is  only  about  8  miles  far- 
ther from  the  midcontinent  field  than  Milwaukee.  The  short  lines 
to  Madison  and  La  Crosse,  representative  points  in  the  Milwaukee 
group,  as  well  as  to  Milwaukee,  do  not  run  through  Chicago,  and 
the  distances  to  Madison  and  La  Crosse  are  about  24  and  14  miles« 
reispectively,  less  than  to  Milwaukee  from  either  Tulsa  or  Coffey- 
ville. 

Based  upon  the  earnings  per  ton-mile  under  the  present  rate  from 
the  Oklahoma  group  to  Chicago,  the  equivalent  rate  to  Milwaukee 
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would  be  32.5  cents,  or  3  cents  higher  than  to  Chicago.  Based  upon 
the  rate  on  refined  oil  prior  to  June  26, 1918,  or  on  fuel  oil  after  that 
date,  to  Chicago,  except  by  certain  routes,  and  equivalent  earnings 
per  ton-mile,  the  resulting  differential  would  have  been  2.5  cents. 
The  complainants  state  that  by  decreasing  the  ton-mile  yield  with 
the  added  distance  over  Chicago  in  the  same  ratio  as  it  decreases 
with  the  added  distance  to  Chicago  over  St.  Louis,  the  rate  from  the 
Oklahoma  group  to  Milwaukee  on  refined  oil  would  be  30.7  cents, 
as  compared  with  the  present  rate  of  29.5  cents  to  Chicago,  and  the 
resulting  differential  would  be  1.2  cents.  It  is  apparent  that  in  the 
absence  of  unusual  conditions  which  would  warrant  a  departure 
from  the  normal  basis  of  rate  making  the  rates  on  petroleum  prod- 
ucts from  the  midcontinent  group  to  Milwaukee  should  not  be  5 
cents  higher  than  the  rates  to  Chicago. 

Testimony  was  offered  to  prove  that  the  shippers  of  oil  lose  money 
upon  the  tank  cars  which  they  are  required  to  furnish,  and  that  loss 
and  damage  claims  on  petroleum  products  are  relatively  light. 

The  testimony  with  respect  to  the  issue  of  undue  prejudice  dealt 
principally  with  a  showing  of  competition  between  Milwaukee  and 
Chicago  in  the  distribution  of  oil  products;  and  with  a  showing 
that  the  so-called  independent  petroleum  dealers  compete  with  the 
Standard  Oil  Company,  which  receives  crude  oil  by  pipe  line  from 
the  midcontinent  field  into  Whiting,  Ind.,  Wood  River  tod  Lock- 
port,  111.,  and  ships  the  products  by  rail  to  Milwaukee  at  combined 
charges  less  than  the  aU-rail  rates. 

Defendants  rely  principally  upon  the  fact  that  the  rates  to  Mil- 
waukee were  reduced  and  fixed  by  the  Midcontinent  Oil  Case;  and 
they  contend  that  the  record  in  this  proceeding  shows  no  situation 
differing  from  that  presented  in  the  former  case.  They  refer  to  our 
statement  in  that  report  at  pages  119,  120,  that  "there  are  few 
groups  with  respect  to  other  commodities  that  may  be  compared 
in  extent  with  the  group  from  which  we  have  found  the  reasonable 
rate  to  St.  Louis  and  other  Mississippi  crossings''  on  refined  oil; 
and  that  to  extend  the  Chicago  rate  to  Milwaukee  by  applying  the 
usual  fifth-class  differential  of  5  cents  over  St.  Louis  to  "  oil  traffic 
from  the  midcontinent  field  would  result  in  unreasonably  low  rates, 
and  a  departure  from  the  usual  application  of  differentials  [i.  e.,  5 
cents  on  fifth  class  over  St.  Louis]  is  therefore  justified."  They  do 
not  contend  that  the  rule  of  stare  decisis  should  control  our  decision 
in  this  proceeding,  but  they  do  contend  that  we  can  not  award 
reparation  in  this  case  below  the  basis  of  rates  which  were  estab- 
lished in  obedience  to  our  directions  in  the  Midcontinent  OU  Case; 
and  that  in  so  far  as  the  claim  depends  upon  rates  initiated  under 
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authority  of  the  President  we  have  no  authority  under  the  federal 
control  act  to  award  reparation  on  shipments  moving  during  the 
period  bf  federal  control. 

At  the  time  of  the  decision  in  the  case  cited  the  rate  to  Milwaukee 
also  applied  to  "  points  in  Wisconsin  south  of  the  line  of  the  Green 
Bay  &  Western  Railroad."  With  the  publication  of  rates  under  our 
decision  the  Milwaukee  group  was  restricted  and  the  group  rate  now 
applies  to  points  in  Wisconsin  on  and  south  of  the  line  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  from  Milwaukee  through 
Portage  to  La  Crosse,  and  the  rate  to  other  points  in  the  old  Mil- 
waukee group  are  made  2  cents  higher  than  to  Milwaukee. 

In  Winona  Oil  Co,  v.  Director  General^  57  I.  C.  C,  152,  we  found 
that  a  rate  of  40.5  cents  from  the  midcontinent  group  to  Eau  Claire, 
Chippewa  Falls,  and  Menomonie,  Wis.,  had  not  been  shown  to  be 
unreasonable.  These  points  are  near  the  southern  edge  of  a  group 
which  also  includes  Duluth,  Minn.,  Ashland  and  Marinette,  Wis. 

With  the  exception  of  rates  on  heavy  oils  for  the  period  hereinafter 
referred  to,  rates  to  Milwaukee  and  Racine  have  been  maintained  in 
conformity  with  our  findings  in  Midcontinent  Oil  Rates.  We  there- 
fore can  not  find  that  they  were  unreasonable.  On  a  different  record 
dealing  with  rates  to  these  points,  we  now  find  it  necessary  to  revise 
our  former  conclusion  in  this  respect. 

We  are*  of  the  opinion  and  find  that  the  rates  assailed  on  refined 
petroleum  products  are  and  for  the  future  will  be  unjust  and  un- 
reasonable to  the  extent  that  they  exceed  or  may  exceed  by  more  than 
8  cents  per  100  pounds  the  rates  on  like  traffic  contemporaneously  in 
effect  from  the  same  points  to  Chicago. 

In  Midcontinent  Oil  Rates  we  found  that  a  reasonable  rate  for  low- 
grade  oils,  including  fuel  oil,  to  Chicago  would  be  6  cents  less  than 
that  fixed  for  the  transportation  of  refined  oil.  In  Kansas  City  Re- 
flninff  Co.  v.  Director  General^  57  I.  C.  C,  197,  we  prescribed  from 
Kansas  City  to  Chicago  a  rate  on  fuel  oil  not  in  excess  of  5  cents 
lower  than  the  rate  contemporaneously  applied  on  refined  oil  from 
and  to  the  same  points. 

We  are  further  of  the  opinion  and  find  that  the  rates  assailed  on 
petroleum  products  designated  as  heavy  oils  are  and  for  the  future 
will  be  imjust  and  unreasonable  to  the  extent  that  they  exceed  or 
may  exceed  rates  5  cents  lower  than  the  rate  contemporaneously  main- 
tained on  refined  oil  between  the  same  points. 

Complainants  urge  that  in  certain  instances  and  via  certain  routes 
the  through  rates  on  fuel  oil  from  the  midcontinent  field  to  Mil- 
waukee exceeded  the  aggregate  of  the  intermediate  rates.  To  the 
extent  that  such  situations  have  been  found  to  exist  relief  is  embraced 

in  other  findings. 
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In  Midcontinent  Oil  Rates ^  aupra^  we  found  that  a  rate  of  20  cents 
on  heavy  oils  from  the  midcontinent  field  to  Chicago  would  be  a 
reasonable  maximum  rate  for  the  future.  Some  of  the  carriers  estab- 
lished this  rate,  but  others  did  not.  In  the  same  case,  at  page  129,  we 
also  said :  ' 

What  we  have  found  with  respect  to  rates  on  the  lower  grades  of  oil  wh^ 
shipped  to  St.  Louis  and  Chicago  should  t>e  applied  In  just  relationship  to  other 
points,  although  not  specifically  referred  to  in  this  proceeding. 

With  a  differential  in  rates  on  refined  oil  from  this  field  of  5  cents 
higher  to  Milwaukee  than  to  Chicago,  prescribed  in  that  case,  it  can 
not  properly  be  contended  that  any  greater  differential  would  have 
been  reasonable  for  application  in  connection  with  the  lower  rates  on 
heavy  oils.  Nevertheless  the  through  rate  to  Milwaukee  and  Racine 
remained  30  cents,  or  10  cents  higher  than  to  Chicago,  and  higher 
than  the  combination  of  rates  to  and  from  Chicago,  until  July  15, 
1916,  when  it  was  reduced  to  25.3  cents.  This  rate  remained  in  effect 
until  June  24,  1918,  when  it  was  increased  under  General  Order 
No.  28. 

We  further  find  that  from  March  1,  1916,  to  June  24,  1918,  inclu- 
sive, the  rate  on  heavy  oils  from  the  midcontinent  field  to  Milwaukee 
and  Eacine  was  unreasonable  to  the  extent  that  it  exceeded  25  cents. 
We  further  find  that  on  shipments  of  heavy  oils  between  these  dates, 
complainants  Wadhams  Oil  Company,  Milwaukee  Gas  Light  Com- 
pany, National  Brake  &  Electric  Company,  Bartles-Maguire  Oil 
Company,  Lindsay-MacMillan  Company,  successor  to  Delaney  Oil 
Company,  and  Harvey  Spring  &  Forge  Company  paid  and  bore  the 
freight  charges  and  have  been  damaged  to  the  extent  that  the  charges 
paid  exceeded  those  which  would  have  accrued  at  the  rates  herein 
found  reasonable,  and  are  entitled  to  reparation,  with  interest. 
Complainants  should  comply  with  rule  V  of  the  Rules  of  Practice. 

Except  as  to  shipments  of  heavy  oils  described,  reparation  is  de- 
nied. 

An  appropriate  order  for  the  future  will  be  entered. 

Hall,  Commissioner^  dissenting: 

To  my  mind  the  relation  of  the  several  destination  groups  to  the 
large  producing  midcontinent  group  of  refineries  should  not  be  dis- 
turbed by  picking  out  Chicago  from  one,  Milwaukee  and  Eacine 
from  another,  and  fixing  a  spread  of  3  cents  between  the  former  and 
the  two  latter  localities,  unless  and  until  we  shall  have  had  oppor- 
tunity and  occasion  to  reconsider  the  main  features  of  the  adjustment 
ultimately  put  into  effect  under  Midcontinent  Oil  Rates^  36  I.  C.  C, 
109,  with  a  view  to  readjusting  groupings,  and  not  rates  to  specific 
localities. 
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When  that  adjustment  was  made  the  average  distances  from  the 
midcontinent  field  were  f  omid  to  be : 


To  St.  Louis,  412  miles;  maximum  rate  prescribed 20 

To  Chicago  territory,  620  miles;  maximum  rate  prescribed 25 

To  Milwaukee,  719  miles;  maximum  rate  prescribed SO 

Until  that  adjustment  was  made  the  rate  of  27  cents  in  effect  to 
Chicago  applied  also  to  points  in  a  restricted  territory  south  and 
west  thereof  for  a  distance  of  about  90  miles,  but  such  points  as  Bast 
Chicago  and  Gary  took  rates  5  cents  higher  than  Chicago.  Under. 
that  adjustment  Chicago  territory  was  enlarged  so  as  to  take  in  these 
higher-rated  points  as  far  east  as  Whiting,  and  stretched  do^wn 
almost  to  the  gates  of  St.  Louis. 

The  order  in  this  case  can  be  satisfied  either  by  increasing  the  Chi- 
cago rate  or  by  reducing  the  Milwaukee  and  Racine  rate.  In  either 
event,  other  points  now  taking  the  Chicago  rate,  or  the  Milwaukee 
rate,  will  not  be  directly  affected  by  the  order,  although  the  require- 
ments of  the  fourth  section  will  necessitate  various  changes.  What- 
ever is  done  under  the  order  will  almost  certainly  bring  complaints 
from  related  groups  because  of  disturbance  of  the  relation  effected 
in  the  adjustment  under  Midcontinent  OU  Rates. 

My  feeling  amounts  to  conviction  that  until  we  have  an  ampler 
record  we  shbuld  leave  in  effect  the  existing  grouping  adjustment 
which  has  for  four  years  proved  fairly  satisfactory  as  compared  with 
the  previous  rate  incongruities  which,  as  stated  in  the  opening 
sentence  of  the  report  in  the  case  cited,  "have  been  a  prolific  source 
of  complaint." 

I  am  authorized  by  Commissioners  Daniels  and  ArrcHisoN  to  say 

that  they  join  in  this  dissenting  expression. 
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No.  10622. 

MOBILE  CHAMBER  OF  COMMERCE  &  BUSINESS  LEAGUE 

ET  AL. 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  AND  LOUISVILLE  & 

NASHVILLE  RAILROAD  COMPANY. 


Bubmitted  March  10,  I9t0.    Decided  May  22,  1920. 


Kate  of  26.5  cents  per  100  pounds  on  sugar  in  carloads,  from  New  Orleans, 
La.,  to  Mobile,  Ala.,  found  unreasonable  to  the  extent  that  it  exceeded  or 
may  exceed  21.5  cents.    Reparation  denied  for  want  of  proof. 

R.  G,  Cobb  for  complainants. 

J,  F.  Abbott  for  American  Sugar  Refining  Company,  intervener. 

William  Burger  and  N.  TT.  Proctor  for  defendants. 

Report  of*hb  Commission. 

Division  3,  Commissioners  Meyer,  Hall,  and  Eastman. 
Meter,  Commissioner: 

This  case  was  made  the  object  of  a  proposed  report  which  was 
served  on  the  parties.  Exceptions  were  filed  by  defendants  and  oral 
argument  had. 

In  this  proceeding  the  Mobile  Chamber  of  Commerce  &  Business 
League  and  certain  wholesale  dealers  in  sugar  at  Mobile,*  Ala.,  allege 
that  the  carload  rate  on  sugar  from  New  Orleans,  La.,  to  Mobile,  of 
26.5  cents,  made  effective  April  1,  1919,  was  and  is  unreasonable. 
Complainants  seek  reparation  and  (lie  establishment  of  a  reasonable 
rate  for  the  future.  All  rates  are  hereinafter  stated  in  cents  per 
100  pounds. 

The  American  Sugar  Refining  Company  intervened  on  behalf  of 
complainants,  and  especially  objects  to  the  maintenance  of  the  same 
rate  on  carloads  and  less  than  carloads. 

Mobile  is  a  jobbing  city  of  considerable  importance  with  a  popu- 
lation of  approximately  80,000  people.  Aside  from  the  requirements 
for  local  consumption,  appreciable  quantities  of  sugar  are  distributed 
in  the  surrounding  territory  by  dealers  at  Mobile.  Under  the  present 
rate,  it  is  asserted,  the  jobbing  of  sugar  has  been  greatly  curtailed, 
but  undue  prejudice  is  not  alleged. 
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For  many  years  prior  to  June  25,  1918,  the  rate  on  sugar  in  car- 
loads from  New  Orleans  to  Mobile  was  12  cents.  On  that  date  it 
was  increased  to  15  cents,  undec  General  Order  No.  28  of  the 
Director  General  of  Railroads,  and  on  April  1,  1919,  further  in- 
creased to  26.5  cents,  which  is  the  same  as  the  rate  applied  on  less- 
than-carload  quantities. 

In  Bates  on  Sugar^  31  I.  C.  C,  495,  which  was  a  fourth  section 
proceeding  involving  rates  on  sugar  from  New  Orleans  to  Ohio  and 
Mississippi  river  crossings  and  points  in  the  southeast,  we  found 
that  the  rate  of  12  cents  from  New  Orleans  to  Mobile  was  depressed 
by  water  competition  and  permitted  the  continuance  of  higher 
rates  to  intermediate  points  not  in  excess  of  15  cents.  In  South- 
eastern  Sugar  Caaes^  48  I.  C.  C,  739,  we  found  that  the  rates  on 
sugar  as  revised  were  on  the  whole  reasonably  low.  Complainants 
contend  that  the  rate  established  therefore  exceeds  what  we  found 
to  be  reasonable  in  those  proceedings,  as  increased  under  General 
Order  No.  28. 

In  southern  classification  sugar  is  rated  fifth  class,  any  quantity, 
and  the  increase  on  April  1,  1919,  made  the  carload  rate  the  same 
as  the  fifth-class  rate,  although  sugar,  in  carloads,  rarely  moves 
on  class  rates  from  New  Orleans.  It  is  shown  by  complainants 
that  rates  on  sugar,  in  carloads,  from  New  Orleans  to  Montgomery, 
Ala.,  are  62  per  cent;  Birmingham,  Ala.,  52  per  cent;  Decatur,  Ala., 
Chattanooga,  Tenn.,  and  Atlanta,  Ga.,  50  per  cent  of  the  contem- 
poraneous fifth-class  rates. 

While  the  26.5-cent  rate  to  Mobile  applies  to  both  carload  and 
less-than-carload  shipments,  in  the  one  tariff  publishing  rates  from 
New  Orleans  carload  rates  to  14,071  points  are  lower  than  the  less- 
than-carload  rates,  and  to  105  points  the  same.  It  is  asserted  that 
less-than-carload  rates  to  points  in  the  southeast  average  40.3  per 
cent  greater  than  the  carload  rates.  On  this  basis,  assuming  the 
present  rate  to  be  reasonable  for  less-than-carload  shipments,  com- 
plainants urge  that  the  carload  rate  should  be  18.8  cents.  To  Mont- 
gomery and  Birmingham  the  carload  rate  is  31  per  cent  less  than  the 
less-than-carload  rate ;  to  Decatur,  Atlanta,  and  Augusta,  Ga.,  33  per 
cent  less ;  and  to  Jacksonville,  Fla.,  82  per  cent  less. 

The  distance  from  New  Orleans  to  Mobile  is  140  miles.  Under 
the  present  rate  of  26.5  cents,  the  revenue  per  ton  per  mile  is  37.9  mills, 
and  the  revenue  per  car-mile  at  the  prescribed  minimum  of  33,000 
pounds  is  62.9  cents.  Shipments  made  by  tl\e  American  Sugar 
Refining  Company  are  said  to  average  approximately  43,000  pounds, 
upon  which  the  car-mile  revenue  would  be  81.97  cents.  With  this 
showing  carload  rates  from  New  Orleans  to  other  jobbing  points  are 
contrasted,  and  notwithstanding  the  greater  distances  complainants 
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rely  on  the  comparison  a£  demonstrating  the  rate  to  Mobile  to  be 
excessive.    Some  representative  instances  are  as  follows: 


Now  Orleans  to— 


MohU© 

Montgomery 

f  elma 

Birmingham 

Docator 

Atlanta 

Augusta 


Revenoe 

Miles. 

1 

Rate. 

per  ton- 
miJe. 

CerUx. 

3/?/b. 

140 

20.5 

37.9 

318 

32 

20.13 

311 

32 

20.53 

365 

32 

18.03 

442 

35 

15.84 

493 

35 

14.20 

038 

36 

10.54 

Revenue 
per  car- 
mile. 


Cenl8. 
A2.9 
33.2 
34 
29.7 
26.1 
23.4 
17.4 


Complainants  also  refer  to  rates  from  New  Orleans  to  points  in 
Louisiana  west  of  the  Mississippi  River,  involving  transfer  across 
the  river,  and  they  assert  that  the  transportation  conditions  are 
similar  to  those  on  the  line  to  Mobile.  The  rate  to  Abbeville,  La., 
149  miles,  and  to  Lake  Arthur,  La.,  248  miles,  is  21.5  cents,  and  to 
Bayou  Sara,  107  miles,  the  rate  is  25  cents.  Defendants  refer  to 
carload  rates  to  points  between  Gibson  and  New  Iberia,  La.,  for  dis- 
tances of  from  67.5  to  126.8  miles,  of  25  cents,  and  to  points  between 
Cade  and  Crowley,  La.,  for  distances  of  from  134  to  167.7  miles,  of 
29  cents.  These  rates,  however,  are  proportional  rates,  and  the  local 
rate  from  New  Orleans  is  21.5  cents. 

Comparison  is  made  by  complainants  and  intervener  of  the  rates 
on  sugar  from  New  Orleans  to  Mobile  with  rates  on  other  com- 
modities, which  it  is  asserted  move  under  no  more  favorable  trans- 
portation conditions,  and  some  of  which  are  of  greater  value  than 
sugar,  between  the  same  points,  as  shown  in  the  following  table : 


Commodity. 


Supw 

Btarch 

Coffee 

Flour 

Lard 

Molasses 

Rice 

Salt 

Dried  beans 

Soda 

Biscuits,  crackers,  and  calces 

Camied  goods 

Grain  and  grain  products. . . 


Minimum 
weight. 


Povndf. 
33,000 
40,000 

Any  quantity. 

Any  quantity. 

36^000 
30,000 
30,000 
36,000 
30,000 
•  20,000 
3*^,000 
30,000-40,000 


( 

Revenup 

Rate. 

per  ton- 

mile. 

Centa. 

MilU. 

2«.5 

37.9 

20 

28.7 

19 

27.3 

15  6 

22.3 

12.6 

18 

16.5 

237 

16 

21.6 

9 

13 

20 

28.7 

10. 6 

23.7 

26.6 

38.1 

27.5 

39.6 

12.5 

18 

Revenue 

per  car- 
mile. 


62.9 
67.6 


21.6 
42.7 
32.4 
19.4 
61.8 
35  6 
38.1 
71.2 
27-86 


To  other  important  cities  in  the  southeast  complainants  show  that 
the  rates  on  sugar  are  but  slightly  higher  and  in  some  instances  the 
same  as  or  lower  than  the  rates  on  rice  and  molasses,  while  to  Mobile, 
the  rate  on  sugar  is  11.5  cents  higher  than  the  rate  on  rice  and  10 
cents  higher  than  the  rate  on  molasses. 
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The  intervener  urges  that  it  is  detrimentally  affected  by  the  main- 
tenance of  the  same  rate  on  carload  and  less-than-carload  quantities, 
inasmuch  as  this  basis  permits  dealers  at  New  Orleans  to  job  sugar 
in  Mobile  and  adjacent  territory,  displacing  to  a  great  extent  carload 
movements  from  New  Orleans. 

Defendants  state  that  the  rate  from  New  Orleans  to  Mobile  was 
formerly  depressed  by  water  competition;  that  in  the  revision  of 
April  1,  1919,  water  competition  was  disregarded  and  the  rate  to 
Mobile  applied  as  a  maximum  at  intermediate  points ;  that  the  fifth- 
class  rate  is  depressed  by  water  competition,  and  that  therefore  the 
relation  of  the  rate  on  sugar  to  the  fifth-class  rate  should  not  be  the 
same  as  such  relationship  to  other  points  where  the  class  rates  are  on 
a  more  normal  basis.  They  further  assert  that  in  making  the  less- 
than-carload  rate  the  fifth-class  rate  was  observed  as  maximum,  and 
that  but  for  the  fact  that  such  rate  is  depressed  the  less-than-carload 
rate  would  be  higher  than  the  present  rate  of  26.5  cents.  Fifth-class 
rates  from  New  Orleans  to  points  intermediate  to  Mobile  grade  up 
to  a  maximum  of  41.5  cents.  It  is  also  claimed  by  defendants  that 
while  the  rate  on  sugar  has  been  revised  without  regard  to  water 
competition,  rates  on  other  commodities  have  not,  and  higher  rates 
are  maintained  at  intermediate  points. 

The  rate  of  26.5  cents  is  blanketed  from  Kreole,  Miss.,  to  and  in- 
cluding Mobile,  for  distances  of  from  104  to  140  miles  from  New 
Orleans.  Defendants  compare  these  rates  with  rates  from  0.5  cent  to 
2.5  cents  higher  for  similar  distances  from  New  Orleans  to  points  on 
other  lines  leading  from  New  Orleans.  These  rates,  except  those  to 
points  on  the  Gulf  &  Ship  Island  Railroad,  were  advanced  at  the  same 
time  with  those  to  Mobile,  and  justification  by  virtue  of  this  com- 
parison necessarily  presupposes  the  propriety  of  such  rates. 

From  points  in  Michigan  shipments  of  beet  sugar  destined  to  the 
southeast  move  through  Cincinnati,  Ohio;  Louisville,  Ky.;  and  Evans- 
ville,  Ind. ;  and  for  distances  approximating  that  from  New  Orleans 
to  Mobile  the  rates  are  higher  than  that  under  complaint. 

Defendants  urge  that  the  road  between  New  Orleans  and  Mobile 
is  the  most  expensive  division  on  that  entire  line  to  operate ;  that  it 
traverses  a  swampy  territory  where  frequent  washouts  are  occasioned 
by  storms ;  and  that  a  substantial  portion  of  the  roadway  consists  of 
bridges,  of  which  there  are  11  over  200  feet  in  length. 

Under  General  Order  No.  28  the  rate  from  New  Orleans  to  St. 
Louis  and  Louisville  was  increased  from  18.3  cents  to  44.5  cents  and 
that  to  Cincinnati  from  19.8  cents  to  46  cents,  afterwards  reduced  to 
45  cents.  The  prior  rates,  as  well  as  rates  to  Memphis,  Tenn.,  and 
lower  Mississippi  River  points,  had  been  depressed  by  water  com- 
petition.   Rates  to  the  latter  points  were  increased  25  per  cent,  and 

57  I.  o.  a 


MOBILE  OHAMBEB  OF  COMMEROB  V.  DIRBOTOB  GBKBBAL.      609 

on  April  1, 1919,  such  further  increases  were  made  as  defendants  be- 
lieved would  properly  adjust  them  to  the  rates  to  St.  Louis,  Cincin- 
nati, and  Louisville.  Rates  to  interior  points  previously  influenced 
to  some  extent  by  those  to  the  river  points  were  also  advanced  on  that 
date. 

Disregarding  water  competition,  which  now  influences  the  rates  to 
a  much  less  extent  than  previously,  if  at  all,  there  is  unquestionably 
justiflcation  for  an  increase  in  the  rate  to  Mobile,  which  had  been 
depressed  to  permit  competition  with  boats  operating  on  the  Gulf 
of  Mexico  from  New  Orleans. 

While  in  permitting  the  continuance  of  the  12-cent  rate  to  Mobile 
we  provided  that  the  rates  to  intermediate  points  should  not  exceed 
15  cents,  that  can  not  be  considered  as  a  finding  that  15  cents  was 
the  maximum  reasonable  rate  when  considered  apart  from  the  de- 
pressed rate  to  Mobile.  On  the  other  hand,  the  defendants  have  not 
justified  the  full  amount  of  the  increase  in  the  rate  on  April  1,  1919. 

Upon  consideration  of  the  whole  record,  we  are  of  the  opinion  and 
find  that  the  rate  on  sugar,  in  carloads,  from  New  Orleans  to  Mobile, 
was,  is,  and  for  the  future  will  be,  unreasonable  to  the  extent  that  it 
exceeded  or  may  exceed  21.5  cents  per  100  pounds. 

The  complaint  asks  for  reparation  on  shipments  which  have  moved, 
but  no  evidence  as  to  such  shipments  or  the  payment  of  freight 
charges  was  introduced,  and  reparation  will  not  therefore  be  awaorded. 

An  appropriate  order  will  be  entered. 
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L  Rate  of  32  cents  per  100  pounds  on  sugar.  In  carloads,  from  New  Orleans, 

La.,  to  Montgomery,  Ala.,  found  to  have  been  and  to  be  unreasonable 

to  the  extent  that  It  exceeded  and  exceeds  29  cents. 
2.  Rate  of  34  cents  per  100  pounds  on  sugar,  in  carloads,  from  Savannah,  Ga., 

to  Montgomery,  Ala.,  found  to  have  been  and  to  be  unreasonable  to  the 

extent  that  It  exceeded  and  exceeds  31  cents. 
8.  Reparation  awarded. 

Charles  E.  CotteriU^  M,  M.  Caskie,  Bernard  Lohman^  and  E.  B. 
Gaines  for  complainants. 

J.  F.  Abbott  for  American  Sugar  Refining  Company;  0.  R.  HiUr 
yer  for  Savannah  Sugar  Refining  Corporation;  Edgar  Mmlton  for 
New  Orleans  Joint  Traffic  Bureau;  0,  L.  Bunn  for  Birmingham 
Traffic  Bureau ;  Harrison  Jones  for  Atlanta  Freight  Bureau ;  M.  M. 
Envmert  and  Candler^  Thompson  <&  Uirsch  for  Coca-Cola  Company; 
Morgan  Richards  for  Chamber  of  Commerce  of  Selma,  Ala.,  and 
Selma  Wholesale  Grocers'  Association;  and  T.  Z>.  Sale  for  Chero- 
Cola  Company  and  Columbus  Chamber  of  Commerce,  interveners. 

J,  Prince  Webster  for  Railroad  Commission  of  Georgia, 

N,  W.  Proctor  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Mejer,  Hall,  and  Eastman. 
Meyer,  Commissioner: 

This  case  was  made  the  subject  of  a  proposed  report  which  was 
served  on  the  parties.  Exceptions  were  filed  and  oral  argument 
had. 

The  Chamber  of  Commerce  of  Montgomery,  Ala.,  and  certain 
corporations  and  firms  of  that  city  dealing  in  sugar,  complain  that 
the  carload  rates  on  sugar  from  New  Orleans,  La.,  and  Savannah, 
Ga.,  to  Montgomery  have  been  since  April  1,  1919,  and  are  un- 
reasonable, unduly  prejudicial  to  complainants,  and  unduly  pref- 
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erential  of  su/B:ar  dealers  and  users  at  Birmingham  and  Eufaula,  Ala.. 
Chattanooga  and  Nashville,  Tenn.,  and  Atlanta,  Colnmbtis,  La 
Grange,  Macon,  and  West  Point,  OttL.  They  seek  the  establishmenft 
of  reasonable  and  nonprejudicial  rates  for  the  future  and  repara* 
tion  on  all  shipments  made  since  April  1, 1919. 

Petitions  of  intervention  on  behalf  of  complainants  were  filed  by 
the  American  Sugar  Befining  Company,  New  Orleans  Joint  TraflSc 
Bureau,  Chamber  of  Commerce  of  Sehna,  Ala.,  and  Selma  Whole- 
sale Orocers'  Association.  The  Savannah  Sugar  Befining  Corpora- 
tion, Atlanta  Freight  Bureau,  the  Coca-Cola  Conq>any,  and  the 
Chero-Cola  Company  intervened  in  support  of  the  complaint  in 
so  far  as  it  attacks  the  reasonableness  of  the  rates  from  New  Orleans 
and  Savannah  to  Montgomery,  but  maintain  that  any  undue  preju- 
dice to  Montgomery  or  preference  of  points  in  Georgia  in  rates 
from  Savannah  results  from  the  unreasonableness  of  the  rate  to 
Montgomery.  The  Birmingham  Traffic  Bureau  intervened  to  pro- 
tect the  interests  of  that  city. 

Montgomery  is  an  important  jobbing  center  and  large  quantities 
of  sugar  are  received  there  for  local  consumption  and  for  distribu- 
tion throughout  the  adjacent  territory.  It  is  318  miles  portheast  of 
New  Orleans  via  the  short  line  of  the  Louisville  &  Nashville  Rail- 
road. The  short-line  distance  of  the  Seaboard  Air  Line  Bmlway 
from  Savannah  to  Montgomery  is  338  miles;  that  of  the  Atlantic 
Coast  Line  Bailroad  410  miles,  and  that  of  the  Central  of  Georgia 
Railway  386  miles.  All  rates  will  be  hereinafter  stated  in  cents  per 
100  pounds. 

Prior  to  June  1, 1915,  the  rate  from  New  Orleans  to  Montgomery 
was  17  cents.  On  that  date  it  was  increased  to  21  oents ;  on  June  26, 
1918,  to  26.5  cents,  pursuant  to  General  Order  No.  98  of  the  Director 
General  of  Railroads,  and  on  April  1, 1919,  to  82  cents,  the  rate  now 
in  effect  and  under  complaint.  Complainants  do  not  assert  that  the 
rate  as  advanced  on  June  25,  1918,  was  unreasonable,  the  object  of 
this  complaint  being  to  have  restored  the  rate  of  26.5  cents  in  force 
prior  to  April  1, 1919. 

The  present  adjustment  of  rates  on  sugar  from  New  Orleans  to 
points  in  the  southeast  is  the  result  of  several  revisions.  Many  years 
ago  low  rates  were  established  on  sugar  from  New  Orleans  to  Ohio 
and  Mississippi  river  crossings  and  Nashville,  Tenn.,  to  meet  water 
competition  of  boat  lines,  and  market  competition  from  the  east. 
These  rates  were  to  some  extent  reflected  by  low  rates  to*  certain 
interior  points,  and  higher  rates  were  maintained  to  intermediate 
points. 

Prior  to  our  decision  in  Rates  on  Sugar^  31  I.  C.  C,  495,  which  was 
a  proceeding  under  the  fourth  section,  the  rates  on  sugar,  in  carloads, 
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from  Mew  Orleans  were  17  cents  to  Montgomery,  Birmingham,  Nash- 
ville, Cairo,  111.,  St.  Louis,  Mo.,  and  Louisville,  Ky.,  and  18.5  cents 
to  Cincinnati.  These  rates  were  depressed  by  water  competition  and 
were  exceeded  at  intermediate  points.  In  that  case  we  authorized 
the  carriers  to  continue  the  rates  to  the  river  crossings  and  Nashville, 
and  to  maintain  higher  rates  to  intermediate  points,  subject  to  maxi- 
mum rates  prescribed  therein.  The  carriers  proposed  to  apply  a  rate 
of  20  cents  to  Montgomery,  the  same  as  the  rate  prescribed  for  appli- 
cation at  intermediate  points  via  indirect  routes  for  similar  distances, 
and  as  this  rate  yielded  12  mills  per  ton-mile,  authority  to  maintain 
higher  rates  at  intermediate  points  was  denied. 

In  Svgar  Rates  from  New  Orleans,  82  I.  C.  C,  606,  we  authorized 
rates  to  intermediate  points  not  exceeding  21.5  cents  to  Montgomery 
and  Birmingham  and  points  intermediate  thereto,  25  cents  to  points 
south  of  the  southern  boundary  of  Tennessee,  and  28  cents  to  points 
north  thereof. 

The  carriers  established  a  rate  of  21  cents  to  Montgomery  and 
Birmingham  and  this  rate,  increased  25  per  cent  to  S6.6  cents  under 
General  Order  No.  28,  it  is  urged  by  complainants  is  the  rate  to 
Montgomery  found  by  us  as  the  maximum  reasonable  rate. 

Under  General  Order  No.  28  commodity  rates  on  sugar  from 
eastern  points  to  points  in  central  territory,  including  St.  Louis, 
Louisville,  Cincinnati,  and  Chicago,  were  increased  to  the  fifth-class 
basis,  and  the  rate  from  New  Orleans  to  St.  Louis  and  Louisville  was 
made  44.5  cents  and  that  to  Cincinnati  46  cents,  afterwards  reduced 
to  45  cents,  disregarding  water  competition.  All  other  rates  from 
New  Orleans  ware  increased  25  per  cent.  Rates  to  points  in  the 
southeast,  such  as  Nashville  and  Chattanooga,  had  previously  been 
related  to  the  rates  to  the  river  crossings,  and  the  readjustment  of 
rates  to  the  crossings  was  followed,  on  April  1,  1919,  by  a  revision 
of  rates  to  such  points. 

The  following  table  shows  the  rates  on  various  dat«s  and  the 
distances  from  New  Orleans  to  representative  points: 
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The  32-cent  rate  to  Montgomery  applies  from  New  Orleans  to  all 
stations  on  the  Louisville  &  Nashville  north  of  Mobile  to  and  includ- 
ing Birmingham,  and  also  to  stations  on  the  Southern  Railway  and 
the  Alabama  Great  Southern  Railroad  between  Meridian,  Miss.,  and 
Birmingham,  and  to  aU  points  in  Mississippi  north  of  the  Alabama 
&  Vicksburg  Railway  to  and  including  points  on  the  Southern 
Railway  from  Greenville  to  Columbus.  The  35-cent  rate  applicable 
to  Atlanta  and  Chattanooga  is  applied  at  all  points  east  of  Mont- 
gomery and  Birmingham  to  and  including  Columbus  and  Macon, 
Ga.,  and  to  points  in  Alabama  and  eastern  Mississippi  north  and  east 
of  Birmingham  to  and  including  the  line  of  the  Southern  Railway 
from  Memphis  through  Decatur  to  Chattanooga. 

On  April  1,  1919,  no  increase  was  made  in  the  rates  from  New 
Orleans  to  Atlanta  and  other  Georgia  points  corresponding  to  that 
to  Montgomery,  and  while  prior  to  June  25, 1918,  the  rate  to  Atlanta 
was  7  cents  higher  than  to  Montgomery  and  subsequent  thereto  8.5 
cents  higher,  the  present  rate  to  Atlanta,  is  but  3  cents  higher  than 
that  to  Montgomery. 

Sugar  is  rated  fifth  class,  any  quantity,  in  the  southern  classifica- 
tion, but  the  preponderance  of  the  movement  in  carloads  is  on  com- 
.modity  rates.  The  fifth-class  rate  from  New  Orleans  to  Mont- 
gomery is  51.5  cents,  to  Birmingham  61.5  cents,  and  to  Chattanooga 
and  Atlanta  70  cents.  Complainants  compare  this  relationship  with 
that  on  sugar  and  urge  that  the  rates  on  sugar  are  not  properly 
aligned,  and  that  this  is  further  shown  by  the  fact  that  prior  to  the 
increase  of  April  1,  1919,  the  rate  on  sugar  to  Montgomery  was  52 
per  cent  of  the  fifth-class  rate  and  is  now  62  per  cent,  while  to  Bir- 
mingham the  rate  on  sugar  is  52  per  cent  and  to  Chattanooga  and 
Atlanta. 50  per  cent  of  the  fifth-class  rates. 

It  is  also  shown  by  complainants  that  while  rates  on  various  com- 
modities are  from  4  to  11.5  cents  lower  to  Montgomery  than  to  Bir- 
mingham, the  rate  on  sugar  is  the  same,  and  that  on  these  commodi- 
ties the  rates  to  Atlanta,  Chattanooga,  Columbus,  and  Macon  exceed 
the  rates  to  Montgomery  by  a  much  greater  amount  than  do  the  rates 
on  sugar. 

There  was  no  increase  on  April  1,  1919,  in  the  less-than-carload 
rates  from  New  Orleans  to  Montgomery  and  the  surrounding  terri- 
tory corresponding  to  the  increase  in  the  carload  rates,  and  the 
spread  between  the  carload  rates  to  Montgomery  aad  the  less-than- 
carload  rates  to  surrounding  territory  has  thus  been  lessened,  which 
it  is  contended  has  resulted  in  restricting  the  territory  in  which 
jobbers  at  Montgomery  may  sell  because  of  the  competition  with 
less-than-carload  movements  from  New  Orleans. 
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The  American  Sugar  Refining  Company,  with  a  refinery  at  New- 
Orleans  having  a  capacity  of  3,200,000  pounds  of  sugar  daily,  urges 
that  the  present  adjustment  of  rates  on  sugar,  including  the  rates 
under  complaint,  as  a  result  of  the  increases  on  April  1,  1919,  casts 
a  disproportionate  share  of  increased  operating  costs  on  this  par- 
ticular commodity,  especially  on  traffic  from  New  Orleans.  It  offers 
comparisons  of  the  32-cent  rate  from  New  Orleans  to  Montgomery 
with  carload  rates  on  other  commodities  of  similar  transportation 
characteristics,  such  as  flour,  rice,  salt,  and  grain  and  grain  products. 
While  the  rate  on  sugar  has  been  increased  since  June  24, 1918,  52.5 
per  cent,  the  rates  on  the  other  conmiodities  have  been  increased  but 
approximately  25  per  cent.  The  present  rates,  minimum  weights, 
ton-mile  and  car-mile  revenue  on  these  commodities  are  shown  in 
the  following  table: 


Commodity. 


Sugar 

Flour 

Rice,  cleaned 

Salt 

Grain  and  grain  products. 


Rate. 

Minimum 

Ton-mile 

weight. 

revenue. 

Cents. 

Pounds. 

Mills. 

32 

33,000 

20.13 

22.5 

0) 

14.15 

31.5 

30,000 

.     19.81 

21.5 

30,000 

13.52 

22.5 

40,000 

14.15 

Car-mile 
revenue. 


Cents. 
33.2 


29.7 
20^ 
2S.§ 


» Any  quantity. 

The  average  weight  of  shipments  made  by  this  intervener  between 
January  1  and  June  1,  1919,  was  42,941  pounds,  and  the  car-mile 
revenue  under  the  rate  to  Montgomery  was  therefore  43.2  cents.  The 
26.5-cent  rate  to  Montgomery  produced  16.67  mills  per  ton-mile  and 
car-mile  revenue  of  27.5  cents  at  the  minimum  weight,  and  35.78 
cents  at  the  average  weight  shown.  The  other  commodities  named 
also  load  heavier  than  the  minimum  weight,  but  sufficient  informa- 
tion to  determine  the  average  loading  is  not  given. 

Defendants  contend  that  the  increases  under  General  Order  No. 
28  established  a  normal  basis  at  the  Ohio  River  points  but  resulted 
in  a  misalignment  of  rates  to  Memphis,  Nashville,  and  other  interior 
cities,  such  as  Chattanooga,  Birmingham,  and  Montgomery,  the  rates 
to  which  points  had  previously  been  related  to  the  rates  to  the  Ohio 
River  cities  and  Nashville.  They  urge  that  the  rate  from  New 
Orleans  to  Atlanta  and  other  Georgia  points  and  the  small  spread 
over  Montgomery  is  justified  by  the  market  competition  between  New 
Orleans  on  the  one  hand  and  Savannah,  Ga.,  New,  York,  N.  Y,,  and 
Philadelphia,  Pa.,  on  the  other;  that  the  rate  to  Chattanooga  is  justi- 
fied by  competition  between  Chattanooga  and  Nashville,  Louisville, 
Cincinnati,  and  Atlanta;  that  the  relationship  between  the  rates  to 
Birmingham  and  to  Chattanooga  of  3  cents,  which  had  been  main- 
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tained  since  1894,  was  continued  because  of  competition  of  Birming- 
ham with  Chattanooga,  and  that  the  parity  of  Montgomery  and 
Birmingham  was  presented  by  a  corresponding  increase  in  the  rate 
to  Montgomery.  They  assert  that  there  has  heeu  no  relation  between 
the  class  rates  and  commodity  rates  on  sugar  to  these  points;  that 
the  fifth-class  rate  to  Montgomery  was  influenced  by  the  combination 
of  rates  to  and  from  Mobile,  but  that  the  same  was  not  true  of  the 
rate  on  sugar. 

Comparison  is  made  by  defendants  of  the  rate  on  sugar  to  Mont- 
gomery with  the  rates  to  other  points  in  Alabama,  Mississippi,  and 
Tennessee,  with  which  the  rates  and  revenue  per  ton-mile  favorably 
compare.  It  is  stated  that  there  is  a  movement  of  beet  sugar,  in 
carloads,  from  or  through  Memphis,  Tenn.,  Louisville,  Ky.,  and 
Cincinnati,  Ohio,  and  a  movement  of  cane  sugar  from  eastern  re- 
fineries through  Baltimore,  Norfolk,  and  Charleston,  and  rates 
from  these  points  to  points  in  the  southeast  are  shown  which  pom- 
pare  favorably  with  the  rate  from  New  Orleans  to  Montgomery. 
Higher  rates  for  shorter  distances  are  also  shown  from  New  Orleans 
to  points  in  Texas.  While  there  is.  doubtless  a  movement  of  sugi^r 
from  Memphis,  Ohio  River  crossings,  and  south  Atlantic  pprts  to 
points  in  the  southeast,  such  movement  is  by  no  means  comparable 
to  that  from  the  refineries  at  New  Orleans  and  Savannah. 

Rates  on  canned  goods,  dried  beans  and  peas,  starch,  cabbage, 
onions  and  potatoes,  molasses  and  sirup  from  Cincinnati,  Louisville, 
Cairo,  and  ISIemphis  to  points  in  the  Southeast  are  shown  which  are 
higher  than  the  rate  on  sugar  from  New  Orleans  to  Montgomery, 
though  for  approximately  equal  distances.  It  is  asserted  that  grain 
moves  in  greater  volume  from  or  through  Ohio  and  Mississippi  river 
crossings  than  any  other  conunodity;  that  it  is  less  valuable  than 
sugar,  and  loads  heavier,  producing  greater  earnings  per  car  even 
at  lower  rates.  It  is  further  urged  that  freight  charges  on  sugar 
have  not  increased  in  any  greater  proportion  than  has  the  value  of 
the  commodity  and  that  the  ratio  of  the  rate  to  Montgomery  to 
the  value  is  approximately  3.5  per  cent,  which  is  low. 

As  previously  stated,  the  short-line  distance  from  Savannah  to 
Montgomery  is  338  miles.  The  present  rate  is  34  cents.  Prior  to 
April  1,  1919,  the  rate  was  31.5  cents.  As  with  respeot  to  the 
revision  from  New  Orleans,  defendants  did  not  increase  rates  from 
Savannah  to  points  in  Georgia  or  to  points  in  Alabama  just  east 
of  Montgomery,  and  a  rate  of  31.5  cents 'is  continued  to  points  4 
and  7  miles  east  of  Montgomery.  ThiB^  complainants  urge,  supports 
their  contention  that  the  Savannah-Montgomery  rate  was  changed 
to  bolster  up  the  increase  from  New  Orleans,  but  defendants  assert 
that  a  revision  of  these  rates  is  proposed. 
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The  following  table  shows  a  comparison  of  rates  and  ton-mile 
revenue  from  Savannah  to  Montgomery  and  other  representative 
points : 


Savannah  to — 


Montgomery,  Ala... 
Chattanooga,  Tenn. 
Birmingham,  Ala. . 

Anniston,  Ala 

Rome,  Ga 

Atlanta,  Oa 

Columbus,  Ga 


Distance. 

• 

Rate. 

2iae$. 

Centt, 

338 

84 

398 

35 

427 

35 

364 

32.5 

334 

24 

260 

24 

262 

24 

Revenue 

perton- 

mile. 


mo*. 

20.12 
17.50 
16.30 
17.86 
14.37 
18.46 
18.32 


The  31.5-cent  rate  pre\dously  in  effect  to  Montgomery  produced  a 
revenue  of  18.64  mills  per  ton-mile. 

The  rate  on  sugar  from  New  Orleans  to  Atlanta  is  3  cents  higher 
than  the  rate  to  Montgomery  for  an  additional  distance  of  175  miles. 
From  Savannah  the  rate  to  Montgomery  is  10  cents  higher  than  to 
Atlanta  for  an  additional  78  miles,  and  complainants  insist  that 
transportation  conditions  from  the  two  points  are  substantially 
similar.  Adhering  to  the  contention  that  we,  in  effect,  prescribed  a 
maximum  rate  of  21.5  cents  for  318  miles  from  New  Orleans  to 
Montgomery  in  the  fourth  section  cases,  complainants  urge  that  by 
comparison  the  rate  of  25  cents  from  Savannah  was  at  that  time 
unreasonable  for  the  sjiort-line  distance  of  338  miles,  or  even  for  the 
average  distance  of  387  miles,*  and  that  it  should  not  have  exceeded 
23  cents.  This,  increased  25  per  cent,  would  make  the  present  rate 
29  cents,  which  they  maintain  would  be  a  reasonable  rate. 

Competition  in  the  sale  of  sugar  is  keen,  and,  other  things  being 
equal,  the  retailer  will  often  purchase  his  grocery  supply  where  he 
can  obtain  sugar  the  cheapest;  it  is  accordingly  sold  by  the  jobber 
at  a  small  profit  as  a  "  leader  "  to  secure  orders  for  other  Merchandise. 
As  an  instance  of  the  difficulty  of  distributing  sugar  from  Mont- 
gomery against  thb  competition  of  certain  Georgia  points,  complain- 
ants show  that  Fitzpatrick,  Ala.,  on  the  Central  of  Georgia,  28  miles 
from  Montgomery  and  67  miles  from  Columbus,  Ga.,  can  be  reached 
by  jobbers  at  Columbus  at  a  combined  in-and-out  rate  of  54  cents 
while  complainants'  lowest  in-and-out  rate  is  54.5  cents.  Columbus 
dealers  obtain  their  sugar  from  Savannah,  and  Montgomery  dealers 
are  supplied  from  New  Orleans.  The  distance  from  Savannah  to 
Fitzpatrick  through  Columbus  is  333  miles;  from  New  Orleans 
through  Montgomery  347  miles.  This  comparison  is  not  intended 
to  suggest  that  equality  between  competing  jobbing  points  is  required 
by  the  act,  but  merely  to  illustrate  the  rate  adjustment.  The  in- 
equality alleged  is  attributed  to  the  unreasonableness  of  the  rate  to 
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Montgomery  rather  tbnn  to  a  subnormal  character  of  the  rates  to 
competing  points.  Complainants  insist  that  present  conditions  do 
not  permit  the  jobbing  of  sugar  from  Montgomery  for  greater  dis- 
tances than  25  or  30  miles.  Defendants  show  movements  of  sugar 
from  Montgomery  for  substantially  greater  distances,  but  complain- 
ants urge  that  this  is  a  result  of  a  shortage  of  sugar  and  is  not  a 
normal  condition.  Confectionery  manufacturers  also  claim  to  be 
disadvantageously  affected  in  the  disposition  of  their  products,  sugar 
being  a  substantial  ingredient. 

The  position  of  the  Savannah  Sugar  Refining  Corporation  is  that 
the  rate  from  Savannah  to  Montgomery  is  unreasonably  high;  that 
the  rates  to  Atlanta  and  other  associated  points  are  just  and  reason- 
able; and  that  inasmuch  as  the  distance  from  Savannah  to  Mont- 
gomery is  but  slightly  greater  than  that  from  New  Orleans,  the  rates 
from  both  markets  should  be  the  same  and  should  not  exceed  26.5  cents. 
Such  a  rate,  its  urges,  would  be  ample  under  operating  conditions 
surrounding  the  movement  of  sugar  from  Savannah.  Any  discrim- 
ination which  exists  against  Montgomery  it  asks  to  have  removed  by 
a  reduction  in  the  rate  to  that  point  to  a  reasonable  level.  It  is  urged 
that  sugar  in  carloads  is  recqgnized  from  a  transportation  stand- 
point as  among  the  most  attractive  commodities  which  move  in 
heavy  volume;  that  it  loads  heavily,  thereby  yielding  per  car-mile 
revenue  in  excess  of  most  other  tonnage ;  that  it  requires  no  special 
equipment  as  do  many  articles  taking  lower  rates,  and  .that  it  needs 
no  expedited  or  special  service. 

Defendants  urged  that  the  rates  from  Savannah  to  Georgia  points 
shown  are  too  low  and  that  rates  to  other  points  in  Georgia  are 
higher,  and  expressed  a  purpose  to  increase  all  sugar  rates  from 
Savannah  and  Brunswick,  Ga.,  to  points  having  depressed  rates  and 
to  reduce  rates  to  intermediate  points  which  are  now  higher. 

The  rate  from  Savannah  to  Atlanta  and  other  competitive  points 
in  Georgia  in  effect  prior  to  June  25,  1918,  was  19  cents,  which  had 
been  established  in  1900  to  correspond  with  a  rate  of  23  cents  from 
New  Orleans  to  Atlanta.  The  rate  from  New  Orleans  was  increased 
on  June  1, 1915,  to  28  cents,  and  on  June  25, 1918,  to  35  cents.  Inas- 
much as  the  present  rates  from  Savannah  to  Georgia  points  reached 
their  low  level  by  reason  of  their  relation  to  rates  from  New  Orleans, 
defendants  contend  that  discrimination  should  be  corrected  by  in- 
creasing the  Georgia  rates  and  not  by  reducing  the  rate  to  Montgom- 
ery. They  further  urge  that  rates  from  Savannah  to  Birmingham 
and  Chattanooga  are  depressed  rates  made  to  meet  competition  from 
New  Orleans. 

In  support  of  the  reasonableness  of  the  34-cent  rate  to  Mont- 
gomery defendants  submitted  comparisons  with  rates  on  sugar  from 
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eastern  p^nts  and  from  south  Atlantic  ports  to  points  in  the  south- 
east for  distances  approximating  that  to  Montgomery  which  are 
higher  than  34  cents.  Sugar  is  said  to  move  in  carloads  from 
Charleston  and  Jacksonville  en  route  through  these  ports  from 
eastern  refineries. 

The  record  co«tains  little  definite  evidence  of  the  extent  of  the 
movement  from  eastern  points  or  from  south  Atlantic  ports,  except 
Savannah,  to  points  in  the  southeast.  It  appears  that  the  rates 
are  not  consistently  adjusted,  and  a  revision  is  proposed  by  thfe^ 
carriers,  but  in  what  manner  is  not  shown,  except  to  Georgia  points. 

As  in  connection  with  the  rate  from  New  Orleans,  defendants 
show  comparisons  of  the  Savannah  rate  with  higher  rates  on  sugar 
from  Ohio  River  crossings  and  Memphis  to  destinations  in  the  south 
for  similar  or  less  distances. 

From  Savannah  to  Montgomery  via  the  Atlantic  Cdast  Line  the 
distance  is  411  miles.  All  points  on  that  line  in  Alabama  inter- 
mediate to  Montgomery  have  a  rate  of  31.5  cents.  Many  inter- 
mediate points  in  Georgia  are  shown  to  have  higher  rates,  but  such 
rates  are  generally  not  commbdity  rates  but  sixth-class  rates,  and 
carload  commodity  rates  in  this  territory  are  ordinarily  lower  than 
sixth-class  rates. 

Defendants  compare  rates  and  revenue  per  ton-mile  and  per  car- 
mile  from  Savannah  to  Montgomery  on  sugar  and  other  com- 
modities  which  it  is  urged  are  shipped  in  substantial  volume  from 
Savannah  and  other  south  Atlantic  ports,  received  in  most  in- 
stances from  the  north  by  water.  Some  of  these  comparisons  are 
as  follows : 


Commodities  and  weights. 


Sugar,  minimum  weight  33.000  pounds ' 

Asphalt,  pitch,  tar,  and  road  oil,  minimtmi  weight  40,000  pounds 

Bagging,  minimum  weight  30,000  pounds 

Beverages,  mineral  waters,  etc.,  minimum  weight  30,000  pounds 

Canned  goods,  minimiim  weight  36,000  pounds ' 

Poap,  etc.,  minimum  weight  30,000  pounds 

Cotton  ties,  minimum  weight  36,000  pounds 

Molasses,  minimum  weight  36,000  pounds 

Starch,  minimum  weight  30,000  pounds 


Rate. 

Ton-mile 

Car-mile 

revenue. 

revenue. 

Cents. 

Mitts. 

Cents. 

34 

20.12 

8S.2 

26.6 

15.66 

31.36 

32.5 

19.23 

28.85 

37.5 

22.19 

33.22 

49 

29 

52.19 

32.6 

19.23 

28.85 

27.5 

16.27 

39.29 

36.5 

21.6 

88.88 

37.5 

22.19 

33.22 

It  is  urged  on  behalf  of  complainants,  however,  that  the  com- 
parisons of  defendants  are  unaccompanied  by  testimony  of  a  simi- 
larity of  transportation  or  traffic  conditions. 

Defendants  insist  that  the  present  complaint  raises  the  question 
of  the  reasonableness  and  propriety  of  the  entire  readjustment  of 
April  1,  1919,  and  that  consequently  we  should  not  deal  with  the 
Montgomery  rate  apart  from  the  general  structure  of  which  it  is  a 
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part  ComplaiuaBts  contend  that  we  have  already  fixed  the  reason- 
able rate  from  New  Orleans  to  Montgomery  in  the  fourth  section 
proceedings  and  that  this,  rate  increased  2$  per  cent  should  not  be 
exceeded.  In  the  present  proceeding  only  the  rates  from  New 
Orleans  and  Savannah  to  Montgomery  are  under  attack  and  com^ 
plainants  are  entitled  to  a  finding  on  the  issue  which  they  presents 

The  fixing  of  maximum  rates  at  intermediate  points  in  fourth 
section  proceedings  can  not  be  considered  as  a  finding  that  such 
rates  are  maximum  reasonable  rates  when  considered  apart  from 
the  depressed  rates  to  the  competitive  points.  While  rates  pre- 
scribed in  such  proceedings  should  be  given  due  weight  they  are  not 
controlling. 

There  is  no  doubt  that  the  rates  on  sugar  from  New  Orleans  to  St. 
Louis  and  Ohio  River  crossings  were  prior  to  June  25,  1918,  de- 
pressed rates ;  but  the  increase  on  that  date  can  not  of  itself,  without 
other  substantial  proof,  be  accepted  as  justifying  the  increased  rate 
to  Montgomery.  It  does  not  follow  as  a  matter  of  course  that,  he- 
cause  the  rates  to  the  competitive  points  had  been  depressed,  the 
rates  to  all  interior  points  had  been  so  held  down  as  to  be  less  than 
reasonable  rates,  and  a  showing  that  the  rate  to  St.  Louis  for  700 
miles  was  made  445  cents  does  not  demonstrate  that  a  rate  of  32 
cents  to  Montgomery  for  a  distance  of  318  miles  is  reasonable. 

While  sugar  moves  in  carload  quantities  from  a  limited  number 
of  shipping  points,  it  may  be  said  that  from  those  points  the  move- 
ment is  heavy,  especially  from  New  Orleans  and  Savannah  to  points 
in  the  southeast. 

As  previously  shown,  the  rate  from  New  Orleans  to  Birmingham 
is  maintained  at  8  cents  under  that  to  Chattanooga,  and  the  Mont- 
gomery rate  is  made  the  same  as  that  to  Birmingham.  Montgomery 
does  not  compete  with  Chattanooga  nor  with  Birmingham  in  Chatta- 
nooga territory.  It  does,  however,  compete  with  Atlanta  and  its 
relationship  with  Atlanta  was  changed  in  the  last  revision.  It  would 
seem  that  the  relationship  with  Atlanta  is  at  least  equal  in  im- 
portance to  that  with  Birmingham,  novf  that  the  carriers  claim  to 
have  disregarded  the  competitive  influences  at  the  river  in  their  ad- 
justment of  sugar  rates. 

From  New  Orleans  the  distance  to  Atlanta  is  493  miles  over  the 
short  line  through  Montgomery,  and  the  ton-mile  revenue  is  14.2 
mills  from  the  rate  of  35  cents.  This  rate  is  an  increase  undet  General 
Order  No.  28  of  25  per  cent  over  the  rate  of  28  cents  approved  by 
us.  On  the  same  per  ton-mile  revenue  the  rate  to  Montgomery  would 
be  22.5  cents.  The  present  rate  of  32  cents  yields  a  revenue  of  20.13 
mills.    Recognizing  the  principle  that  per  ton-mile  revenues  normally 
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decrease  as  distance  increases,  a  reasonable  rate  to  Montgomery 
should  not  exceed  29  cents. 

Defendants  insist  that  the  rate  from  Savannah  to  Atlanta  has  in 
the  past  been  governed  primarily  by  the  rate  from  New  Orleans  to 
Atlanta.  The  distance  from  Savannah  to  Montgomery  is  not  greatly 
in  excess  of  the  distance  from  New  Orleans  to  the  same  point.  The 
present  rate  from  Savannah  is  2  cents  higher  than  that  from  New 
Orleans,  and  a  rate  made  on  that  basis  is  not  unreasonably  low. 

The  record  is  not  sufficient  to  justify  any  expression  with  respect  to 
the  level  of  the  rates  from  Savannah  to  points  in  Georgia.  Undue 
prejudice  has  not  been  sufficiently  shown  to  warrant  us  in  fixing  a 
definite  relationship  which,  in  connection  with  the  finding  of  a 
reasonable  rate  to  Montgomery,  would  fix  the  rates  to  points  in 
Georgia. 

Upon  consideration  of  the  whole  record,  we  are  of  the  opinion 
and  find  that  the  rate  on  sugar,  in  carloads,  from  New  Orleans  to 
Montgomery  has  been  since  April  1,  1919,  is,  and  for  the  future 
will  be,  unreasonable  to  the  extent  that  it  exceeded,  exceeds,  or  may 
exceed  29  cents  per  100  pounds;  that  the  rate  from  Savannah  to 
Montgomery  has  been  since  April  1,  1919,  is,  and  for  the  future  will 
be,  unreasonable  to  the  extent  that  it  exceeded,  exceeds,  or  may  exceed 
31  cents  per  100  pounds. 

We  further  find  that  prior  to  the  date  of  hearing  complainants 
H.  M.  Hobbie  Grocery  Company  and  Schloss  &  Kahn  Grocery  Com- 
pany made  shipments  from  New  Orleans  to  Montgomery  and  that 
they  paid  and  bore  the  charges  thereon ;  that  they  have  been  damaged 
to  the  extent  that  the  charges  paid  exceed  those  that  would  have 
accrued  at  the  rate  herein  found  reasonable,  and  that  they  are  en- 
titled to  reparation,  with  interest.  Complainants  should  comply 
with  rule  V  of  the  Rules  of  Practice.  The  record  contains  no  proof 
that  other  complainants  paid  and  bore  the  charges  and  reparation 
to  them  will  not  be  awarded. 

An  appropriate  order  for  the  future  will  be  entered. 
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No,  10648. 
LUKENS  STEEL  COMPANY 

V. 

DIKECTOR  GENERAL,  PHILADELPHIA  &  READING 

RAILWAY  COMPANY,  ET  AL. 


Submitted  March  t  i920.    Decided  May  tt,  1920. 


Rates  on  bituminous  coal  in  carloads  from  points  in  West  Virginia  to  Goates- 
ville,  Pa.,  found  not  unreasonable.    Complaint  dismissed. 

Ralph  B,  Evans  for  complainant. 
Wmiam  L.  Kinter  for  defendants. 

repopt  op  the  commisston. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3 : 

The  issues  here  presented  were  made  the  subject  of  a  proposed  re- 
port  by  the  examiner,  and  exceptions  thereto  were  filed  by  complain- 
ant. 

Complainant  is  a  corporation  engaged  in  the  manufacture  of  iron 
and  steel  at  Coatesville,  Pa.  By  complaint,  filed  May  15,  1919,  as 
amended,  it  alleges  that  the  rates  charged  on  38  carloads  of  bitumi- 
nous  coal,  shipped  in  February,  March,  and  April,  1918,  from  points 
in  West  Virginia  to  Reading,  Pa.,  and  diverted  at  Rutherford,  Pa., 
to  Coatesville,  were  unreasonable.  Reparation  and  the  establish- 
ment of  a  reasonable  rate  for  the  future  are  asked*  Rates  are  stated 
in  amounts  per  long  ton. 

Coatesville  is  on  the  Wilmington  &  Northern  branch  of  the  Phila- 
delphia &  Reading  Railway,  hereinafter  called  the  Reading,  31  miles 
from  Birdsboro,  Pa.,  the  junction  with  the  main  line,  and  29  miles 
from  Elsmere  Junction,  Del,,  where  the  branch  connects  with  the 
main  line  of  the  Baltimore  &  Ohio  Railroad. 

The  shipments  originated  at  American  Mine,  Swisher,  Kingmont, 
Elkins,  Grant,  Mine  64,  Industrial,  Colliery  No.  10,  Meadowvale, 
Norwood,  Waldo,  Dawson,  and  Gallihue,  W.  Va.,  and  moved  over 
the  Baltimore  &  Ohio  to  Hagerstown,  Md.,  Cumberland  Valley  Rail- 
road to  Shippensburg,  Pa.,  and  the  Reading  through  Rutherford, 
Reading,  and  Birdsboro,  Pa.,  to  Coatesville,  about  445  miles  from 
Elkins,  a  representative  point  of  origin.  They  were  originally  con- 
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signed  to  the  Keading  and  were  being  held  at  Rutherford.  The 
United  States  Fuel  Administrator  directed  that  they  be  diverted  to 
complainant  at  Coatesville,  about  96  miles  east  of  Rutherford.  No 
joint  rate  applied  over  the  route  of  movement  and  charges  were 
collected  on  all  the  shipments,  except  the  one  from  American  Mine, 
at  the  applicable  combination  rate  of  $2.70,  composed  of  $1,90  to 
Birdsboro '  and  80  cents  beyond.  Charges  on  the  shipment  from 
American  Mine  were  based  on  the  applicable  combination  rate  of 
$2.45,  composed  of  $1.65  to  Birdsboro  and  80  cents  beyond.  A 
charge  of  $2  per  car  for  diversion  at  Rutherford  yards  was  also  paid 
but  is  not  in  issue. 

Complainant  contends  that  the  rate  should  not  have  exceeded  the 
joint  rate  of  $1.90  contemporaneously  applicable  to  Coatesville  and 
Birdsboro  over  the  Baltimore  &  Ohio  and  Reading,  through  Els- 
mere  Junction.  The  distance  from  Elkins  to  Coatesville  via  this 
route  is  about  418  miles.  The  contemporaneous  joint  rate  to  Pen- 
coyd.  Pa.,  about  40  miles  east  of  Birdsboro  on  the  main  line  of 
the  Reading,  also  referred  to  by  complainant,  was  $1.95. 

For  defendants  it  was  testified  that  the  route  by  way  of  Elsmere 
Junction  is  the  one  customarily  used  from  West  Virginia  mines  to 
Coatesville;  that  the  Baltimore  &  Ohio,  the  originating  carrier  as 
to  many  of  the  shipments,  gets  the  long  haul  over  this  route;  and 
that  the  route  through  Shippensburg  in  connection  with  the  Cumber- 
land Valley  involves  a  three-line  haul  and  is  not  used  on  traflSe 
destined  to  points  on  the  Wilmington  &  Northern  branch  of  the 
Reading.  Defendants  assert  that  they  were  in  no  way  responsible 
for  the  routing  of  these  shipments  and  that  they  moved  over  the 
only  practical  route  from  the  diversion  point.  On  June  25,  1918, 
the  $1.90  rate  was  increased  to  $2.35  under  General  Order  No.  28  of 
the  Director  General  of  Railroads,  and  the  propriety  of  that  increase 
is  not  attacked. 

The  $2.70  rate  yielded  about  6  mills  per  ton-mile;  the  $1.90  rate 
would  yield  about  4.2  mills  per  ton-mile. 

We  find  that  the  rates  assailed  were  not  and  are  not  unreasonable. 
An  order  will  be  entered  dismissing  the  complaint. 
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No.  10768. 
LOWRY  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  CHICAGO  &  ALTON  RAILROAD 

COMPANY,  ET  AL. 


Submitted  March  11,  19t0,    Decided  May  2t,  19t0. 


Error  of  initial  carrier  in  diverting  a  carload  of  lumber  from  Memphis,  Tenn., 
to  Cairo,  111.,  instead  of  to  Alton,  III,  where  it  later  arrived,  not  found  to 
have  resulted  in  damage  to  complainant    Complaint  dismissed. 

O.  H.  Lowry  for  complainant. 

Hale  Houta  and  Fred  C.  Dumbech  for  defendants. 

Repobt  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woollby,  and  Eastman. 

By  Division  3 : 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner  and  no  exceptions  were  filed  by  the  parties. 

The  complainant,  successor  in  interest  to  the  Beekman  Lumber 
Company,  by  complaint  filed  July  8,  1919,  seeks  damages  for  the 
alleged  misrouting  of  a  carload  of  yellow-pine  lumber  shipped 
August  30,  1917,  from  Aberdeen,  Miss.,  to  Kansas  City,  Mo.,  and 
subsequently  diverted  to  Alton,  lU. 

The  shipment,  weighing  41,000  pounds,  was  originally  consigned 
to  the  shipper  at  Kansas  City  and  moved  via  the  St.  Louis-San 
Francisco  Railway,  hereinafter  called  the  Frisco,  to  Memphis,  Tenn., 
where,  in  accordance  with  the  shipper^s  orders,  it  was  held  until 
further  instructions  were  received.  On  September  25,  1917,  the 
shipper  instructed  the  Frisco  to  divert  it  to  the  Beekman  Lumber 
Company,  Mounds,  111.,  "  for  additional  diversion."  However, 
through  error  admitted  by  the  Frisco,  the  car  was  billed  to  Cairo, 
ni.,  where  it  arrived  September  28,  1917,  having  moved  via  the 
Frisco  to  Chaffee,  Mo.,  Chicago  &  Eastern  Illinois  Railroad  to 
Tamms.  HI.,  and  Mobile  &  Ohio  Railroad  beyond.  The  Beekman 
Lumber  Company,  upon  learning  that  the  shipment  was  at  Cairo, 
ordered  it  reconsigned  to  Alton. 

It  moved  there  via  the  Mobile  &  Ohio  to  East  St.  Louis,  HI.,  and 
the  Chicago  &  Alton  Railroad  beyond.  Transportation  charges 
were  collected  in  the  sum  of  $104.55  based  on  a  combination  rate 
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of  25.6  cents  per  100  pounds,  composed  of  17.1  cents  to  Cairo  and 
8.4  cents  beyond.  There  was  no  joint  rate  in  effect  from  Aberdeen 
to  either  Cairo  or  Alton  over  the  route  of  movement  and  the  rate 
applicable  was  26.9  cents,  composed  of  10  cents  to  Memphis  and  15.9 
cents  beyond.    The  shipment  was  therefore  undercharged  $1.64. 

Complainant  asks  reparation  on  the  basis  of  a  rate  of  21.3  cents, 
which  it  is  claimed  would  have  been  applicable  had  the  shipment 
moved  over  the  Illinois  Central  from  Memphis  by  way  of  Mounds 
to  East  St.  Louis  and  the  Chicago  &  Alton  beyond.  There  was  no 
tariff  authority  for  such  a  rate  nor  was  there  any  joint  rate  in  effect 
from  Aberdeen  to  either  Mounds  or  Alton  over  this  route.  The  rate 
legally  applicable  over  the  route  claimed  was  the  same  as  over  the 
route  of  movement. 

We  find  that  the  Frisco  violated  the  shipper's  instructions  in  di- 
verting the  shipment  to  Cairo  instead  of  Mounds,  but  no  damag:e  to 
complainant  is  shown  to  have  resulted  therefrom. 

An  order  will  be  entered  dismissing  the  complaint. 
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No.  10821. 
UNITED  VERDE  EXTENSION  MINING  COMPANY 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


SubmUted  March  5,  1920,    Decided  May  22,  1920. 


Rate  on  Infusorial  earth,  in  carloads,  from  Loropoc,  Calif.,  to  Clarkdale,  Ariz., 
found  unreasonable.  Reparation  awarded  and  reasonable  maximum  rate 
prescribed  for  the  future. 

E.  H.  B.  Avery  for  complainant. 
E.  W.  Camp  for  defendants. 

Refobt  of  the  Commission. 

DinsioK  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  8 :  • 

No  exceptions  were  filed  to  the  report  proposed  by  the  examiner. 

Complainant,  a  corporation  engaged  in  mining  and  smelting  cop- 
per ore  at  Jerome  and'Clarkdale,  Ariz.,  alleges  by  complaint  season- 
ably filed,  as  amended,  that  an  unreasonable  rate  was  charged  by  de- 
fendants on  960  crates  of  insulating  brick  made  from  infusorial 
earth  and  32  sacks  of  ground  infusorial  earth,  shipped  December  22, 
1917,  from  Lompoc,  Calif.,  to  Clarkdale.  We  are  asked  to  award 
reparation  and  to  prescribe  a  reasonable  rate  for  the  future.  Rates 
hereinafter  referred  to  are  carload  rates,  stated  in  amoimts  per  100 
pounds. 

Lompoc  is  on  the  line  of  the  Southern  Pacific  Company,  approxi- 
mately 181  miles  north  of  Los  Angeles.  Clarkdale  is  on  the  Atchi- 
son, Topeka  &  Santa  Fe  Railway,  hereinafter  called  the  Santa  Fe, 
38  miles  east  of  Cedar  Glade,  Ariz.  The  shipment,  weighing  55,859 
pounds,  moved  over  the  Southern  Pacific  to  Los  Angeles,  thence 
over  the  Santa  Fe  through  Cedar  Glade  to  destination.  Charges 
were  originally  collected  in  the  sum  of  $886.03,  the  basis  for  which 
is  not  disclosed.  At  the  hearing  it  developed  that  some  uncertainty 
existed  as  to  the  exact  nature  of  the  commodities  comprising  the 
shipment.  From  investigation  made  by  defendants  after  the  hear- 
ing it  appears  that  the  shipment  consi^^  of  pure  infusorial  earth, 
part  of  it  having  been  ground  and  the  remainder  being  in  blocks, 
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enoneoudy  described  in  the  billing  as  brides.  A  refund  of  $186^, 
the  basis  of  which  was  not  disdoeed,  was  thereiipcHi  made  to  com- 
phiinant,  leaving  the  n^  transportaticm  charges  collected  $678.69^ 
based  on  a  commodity  rate  of  17^  cents  from  Ixmkpoc  to  Los 
Angeles,  Calif.,  plus  the  fifth-class  rate  beyond^  erroneously  as- 
sumed to  be  $1.04.  The  rate  applicable  from  Los  Angeles  to  Clark- 
dale  was  a  combination  rate  of  $L02,  based  on  fifth-daas  rates,  re- 
spectivdy,  of  83  cents  to  Cedar  Glade  and  19  cents  beyond.  The 
legal  charges  were  $667.51  and  the  ^pment  was  oTercharged  $11.18. 

Contemporaneously  a  commodity  rate  of  50  cents,  minimnm  weight 
40,000  pounds,  applied  on  infusorial  earth,  ground,  in  bags,  from 
Lompoc  to  Cedar  Glade,  via  the  route  of  movement.  The  tariffs 
naming  eastbound  transcontinental  rates  on  infusorial  earth  were  not 
then  and  are  not  now  restricted  to  ground  earth  and  defendants 
concede  that  the  commodity  rate  to  Cedar  Glade  diould  have  applied 
to  infusorial  earth  without  the  restriction  contained  in  the  applicable 
tariff,  and  that  when  the  shipment  moved  a  reasonable  rate  from 
Lompoc  to  Clarkdale  would  not  have  exceeded  that  rate,  plus  the 
then  arbitrary  of  5  cents  Clarkdale  over  Cedar  Glade,  which  applied 
on  clay  products,  brick,  and  other  similar  commodities.  They  ex- 
press willingness  to  pay  reparation  upon  the  basis  of  a  rate  of  55 
cents.  Subsequent  to  the  movement  ^d  pursuant  to  orders  of  the 
Director  General  of  Bailroads  the  50-cent  rate  and  the  5-cent  arbi- 
trary were  respectively  increased  to  62.5  cents  and  6.5  cents,  and 
defendants  propose  to  establish  a  joint  commodity  rate  of  69  cents, 
minimum  40,000  pounds,  applicable  to  the  transportation  of  in- 
fusorial earth  from  Lompoc  to  Clarkdale. 

We  find  that  the  rate  applicable  was  unreasonable  to  the  extent 

that  it  exceeded  55  cents  per  100  pounds  and  that  the  present  rate  is, 

and  for  the  future  will  be,  unreasonable  to  the  extent  that  it  exceeds 

or  may  exceed  69  cents  per  100  pounds,  minimum  40,000  pounds. 

We  further  find  that  complainant  made  the  shipment  as  described 

and  paid  and  bore  the  charges  thereon ;  that  it  was  damaged  to  the 

extent  of  the  difference  between  the  charges  paid  and  those  that 

would  have  accrued  at  the  rate  herein  found  to  have  been  reasonable; 

and  that  it  is  entitled  to  reparation  in  the  sum  of  $371.47,  with 

interest. 

An  appropriate  order  will  be  entered. 
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No.  10968. 
ATLANTIC  REFINING  COMPANY 

V. 

DIRECTOR  GENERAL  AND  PENNSYLVANIA  RAILROAD 

COMPANY. 


BuhnUtted  March  19, 1920,    Decided  May  22, 1920. 


Demurrage  charges  collected  at  Lancaster,  Pa.,  for  detention  of  a  car  unloaded 
before  shipment  because  of  an  embargo,  found  not  to  have  been  unjust  or 
otherwise  unlawful.    Complaint  dismissed. 

E.  H,  Porter  and  John  H.  Stone  for  complainant. 
Henry  Wolf  Bikle  and  Edwin  A.  Lucas  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3: 

The  issues  here  presented  were  made  the  subject  of  a  proposed  re- 
port by  the  examiner.    No  exceptions  were  filed. 

Complainant,  a  corporation  engaged  in  refining  and  marketing 
petroleum  and  its  products  at  Philadelphia,  Pa.,  alleges  that  de- 
murrage charges  collected  at  Lancaster,  Pa.,  in  December,  1918,  on  a 
car  containing  an  intended  shipment  of  empty  barrels  were  unjust 
and  unlawful,  in  violation  of  section  10  of  the  federal  control  act. 
It  seeks  reparation  only. 

The  car  was  ordered  by  complainant  for  use  in  forwarding  a  ship- 
ment of  barrels  to  Point  Breeze,  Philadelphia,  and  placed  for  load- 
ing on  its  sidetrack  December  28,  1918.  The  barrels  were  loaded 
in  the  car,  but  because  of  an  embargo  the  Pennsylvania  Railroad, 
hereinafter  called  defendant,  refused  to  issue  a  bill  of  lading.  The 
car  was  then  imloaded  by  complainant  and  released  December  31, 
1918.  Defendant's  demurrage  rules  provided:  "When  empty  cars 
placed  for  loading  on  orders  are  not  used,  demurrage  will  be  charged 
from  the  first  7  a.  m.  after  placing  or  tender  until  released,  with  no 
time  allowance."  Charges  of  $8  per  day  for  two  days  were  col- 
lected for  the  detention. 

Complainant  does  not  question  either  the  existence  of  the  embargo 

or  the  amount  of  demurrage,  its  contention  being  that  demurrage  did 

not  accrue  because  of  any  fault  on  its  part,  but  because  of  defendant's 

failure  to  advise  of  the  existence  of  the  ^nbargo  before  the  car  waa 
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spotted  for  loading.  In  support  of  this  complainant  insists  that  on 
December  27,  1918,  its  agent  inquired  by  telephone  of  defendant's 
yardmaster  at  Lancaster  whether  the  proposed  shipment  could  be 
made,  and,  if  so,  whether  an  empty  car  could  be  placed  for  loading; 
that  the  yardmaster  replied  to  the  effect  that  the  shipment  could  be 
made  and  that  no  embargo  existed.  No  one  familiar  with  the  facts 
pertaining  to  the  ordering  of  the  car  appeared  at  the  hearing  on  be- 
half of  complainant. 

For  the  defendant  the  yardmaster  testified  that  he  referred  com- 
plainant's agent  to  the  local  rate  clerk  at  Lancaster  for  information 
concerning  the  embargo,  and  that  no  instructions  were  given  by  him 
to  place  the  car  for  loading.  The  conductor  on  what  is  known  at 
Lancaster  as  the  "  shifter,"  who  supervises  the  placement  of  empty 
cars  under  the  general  direction  of  the  yardmaster,  testified  that  it 
was  the  practice  of  complainant's  agent  to  order  empty  cars  from 
him;  that  his  duties  did  not  require  a  knowledge  of  embargoes;  that 
he  never  sought  information  from  shippers  concerning  proposed  des- 
tination of  equipment  ordered ;  and  that  he  never  discussed  embargoes 
in  connection  with  the  car  in  question.  The  local  freight  agent  and 
the  rate  clerk  at  Lancaster,  who  kept  in  touch  with  embargoes  and 
furnished  information  to  shippers  concerning  them,  testified  that  no 
inquiry  was  received  by  them  prior  to  the  loading  of  the  car. 

Upon  this  record  we  find  that  the  demurrage  charges  assailed  were 
not  unjust  or  otherwise  unlawful    The  complaint  will  be  dismissed 
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No.  10628. 
NORTHERN  GRAIN  &  WAREHOUSE  COMPANY 

DIRECTOR  GENERAL,  NORTHERN  PACIFIC  RAILWAY 

COMPANY,  ET  AL. 


Submitted  March  25,  1920.    Decided  May  tt,  19t0, 


Rate  of  76  cents  per  100  pounds  on  oats,  in  carloads,  from  points  in  South 
Dakota  to  Portland  and  Helix,  Oreg.,  and  Tacoma,  Wash.,  found  to  have 
been  unreasonable  to  the  extent  that  It  exceeded  Gl  cents.  R^aratlon 
awarded. 

A.  J,  Parrington  for  complainant. 
Paul  P.  Farrens  for  Director  GeneraL 

Repobt  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woollbt,  and  Eastman. 
By  Division  3 : 

The  issues  here  presented  were  made  the  subject  of  a  proposed  re- 
port by  the  examiner,  and  exceptions  thereto  were  filed  by  the  de- 
fendants. 

Complainant,  a  corporation  engaged  in  the  grain  business  at  Port- 
land, Oreg.,  by  complaint  filed  May  6,  1919,  as  amended,  alleges 
that  the  rate  of  76  cents  per  100  pounds  charged  by  defendants  on 
five  carloads  of  oats  shipped  during  August,  1918,  viz:  Three  from 
Canova,  Fairview,  and  Salem,  S.  Dak,,  respectively,  to  Portland; 
one  from  Salem  to  Helix,  Oreg. ;  and  one,  part  of  which  originated  at 
Bruce,  S.  Dak.,  and  part  at  Salem,  consolidated  at  Minneapolis, 
Minn.,  and  forwarded  to  Tacoma,  Wash.,  was  unreasonable,  in  viola- 
tion of  section  1  of  the  act  to  regulate  commerce  and  section  10  of 
the  federal  control  act,  to  the  extent  that  it  exceeded  61  cents.  Repa- 
ration is  asked.    Rates  are  stated  in  cents  per  100  pounds. 

All  the  shipments  were  accorded  a  transit  service  at  Minneapolis 
and,  with  the  exception  of  the  one  from  Fairview,  moved  into  Minne- 
apolis over  the  Chicago  &  North  Western.  The  shipment  from  Fair- 
view  moved  into  Minneapolis  over  the  Chicago,  Milwaukee  &  St. 
Paul.  From  Minneapolis  they  moved  as  follows :  Those  from  Salem 
and  Fairview  to  Portland  over  the  Northern  Pacific  and  the  Spokane, 
Portland  &  Seattle;  that  from  Canova  to  Portland  over  the  Great 

67 1.  C.  O. 


680  nrrEBSTATE  commebce  commissiok  bepobts. 

Northern  and  the  Spokane,  Portland  &  Seattle;  that  from  Salem  to 
Helix,  and  the  consolidated  shipment  from  Bruce  and  Salem  to 
Tacoma,  over  the  Northern  Pacific.  Charges  were  collected  at  the 
applicable  joint  commodity  rate  of  76  cents.  On  October  14,  1918, 
this  rate  was  reduced  to  61  cents. 

With  certain  exceptions  all  points  in  the  state  of  South  Dakota 
east  of  the  Missouri  Eiver,  including  these  points  of  origin,  are 
located  in  westbound  transcontinental  group  F.    Generally  speak- 
ing, group  F  also  includes  points  in  the  state  of  North  Dakota  east 
of  the  Missouri  Eiver,  a  large  part  of  the  state  of  Minnesota,  and 
some  points  in  Wisconsin  and  adjacent  states.    Prior  to  June  25, 
1918,  westbound  transcontinental  tariff  named  commodity  rates  of 
60  cents  on  oats  and  70  cents  on  wheat  from  group  F  points  to  these 
destinations.    In  the  same  tariff  many  of  the  lines  serving  group 
F  territory  named  a  "  special "  commodity  rate  of  55  cents  on  wheat 
from  points  on  their  lines  to  the  same  destinations,  which  under 
proper  tariff  provision  took  precedence  over  any  higher  rates.    The 
Chicago  &  North   Western   and  the   Chicago,  Milwaukee  &   St. 
Paul  did  not  name  "special"  commodity  rates  on  wheat  from  and 
to  the  points  of  origin  and  destination  here  considered.    On  June 
25, 1918,  pursuant  to  General  Order  No.  28,  of  the  Director  General 
of  Eailroads,  the  rates  on  wheat  were  generally  increased  25  per 
cent,  with  a  maximum  of  6  cents,  and  were  made  applicable  to 
coarse  grain,  including  oats.    This  resulted  in  rates  on  wheat  and 
coarse  grain  of  76  cents  from  group  F  points  to  the  destinations  to 
which  the  wheat  rate  had  been  70  cents,  and  of  61  cents  where  the 
"  special "  commodity  rate  of  55  cents  on  wheat  had  been  applicable. 

For  complainant  it  was  testified  that  the  westbound  movement  of 
grain  is  mostly  confined  to  oats  and  that  when  the  shipments  moved 
a  rate  of  61  cents  applied  on  oats  to  the  same  destinations  from  many 
points  in  group  F  in  South  Dakota  near  the  points  of  origin,  from  a 
large  number  of  points  in  Minnesota,  including  Duluth,  St.  Paul, 
and  Minneapolis,  and  from  points  in  Wisconsin,  including  Superior. 

The  application  of  the  wheat  rates  to  coarse  grain  disrupted  an 
adjustment  imder  which  the  rates  on  oats  were  generally  the  same 
from  all  group  F  points  to  these  destinations,  and  resulted  in  differ- 
ent rates  from  points  in  the  same  general  territory.  In  some  in- 
stances the  resulting  transportation  charges  were  greater  for  shorter 
than  for  longer  distances  in  violation  of  section  4  of  the  act. 

Defendants  urge  that  the  rate  assailed  was  established  in  conform- 
ity with  General  Order  No.  28,  and  that  the  subsequent  reduction 
was  voluntarily  made  for  the  purpose  of  realigning  the  rates  from 
group  F  points  so  as  to  put  them  on  the  same  relative  basis  as  for- 
merly existed. 
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We  find  that  the  rate  assailed  was  unreasonable  to  the  extent 
that  it  exceeded  61  cents  per  100  pounds;  that  complainant  made  the 
shipments  as  described  and  paid  and  bore  the  charges  thereon;  that 
it  has  been  damaged  to  the  extent  that  the  charges  paid  exceeded 
those  that  would  have  accrued  at  the  rate  herein  found  reasonable ; 
and  that  it  is  entitled  to  reparation,  with  interest.  The  exact  amount 
of  reparation  due  can  not  be  determined  upon  this  record,  and  com- 
plainant should  comply  with  rule  V  of  the  Kules  of  Practice. 
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No.  10999. 
PHILADELPHIA  QUARTZ  COMPANY 

V. 

DIRECTOR  GENERAL  OF  RAILROADS,  AS  AGENT. 


Submitted  March  17,  1920.    Decided  May  22,  1920. 


Rates  on  coal  ashes  and  cinders  In  carloads  from  Jersey  City,  N.  J.,  to  Rahway 
and  Woodbridge,  N.  J.,  and  from  Perth  Amboy,  N.  J.,  to  Rahway,  found 
unreasonable.    Reparation  awarded. 

William  Martin  for  complainant. 
Benry  Wolf  Bikle  for  defendant. 

Report  op  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 
Bt  Division  3 : 

• 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner,  and  exceptions  thereto  were  filed  by  the 
defendants. 

Complainant,  a  corporation  engaged  in  the  manufacture  of  sili- 
cate of  soda  at  Rahway,  N.  J.,  alleges  that  the  rates  charged  on  19 
carloads  of  coal  ashes  and  cinders  shipped  from  Jersey  City,  N,  J., 
to  Rahway  and  Woodbridge,  N.  J.,  and  from  Perth  Amboy,  N.  J., 
to  Rahway  between  September  26,  1918,  and  March  26,  1919,  both 
inclusive,  were  unjust  and  unreasonable  in  violation  of  section  10 
of  the  federal  control  act.  Reparation  only  is  sought.  Rates  will 
be  stated  in  cents  per  100  pounds  unless  otherwise  specified. 

Fourteen  of  the  shipments  moved  from  Jersey  City  over  the  Penn- 
sylvania Railroad — nine  to  Rahway  and  five  to  Woodbridge,  19  and 
23  miles,  respectively.  The  remaining  five  moved  from  Perth  Amboy 
to  Rahway  over  the  Central  Railroad  of  New  Jersey  via  Perth  Amboy 
Junction,  N.  J.,  and  the  Pennsylvania,  7  miles.  Charges  were  assessed 
at  the  applicable  sixth-class  rate  of  7  cents,  governed  by  the  official 
classification,  subject  to  the  minimum-rate  provision  authorized  by 
General  Order  No.  28  of  the  Director  General  of  Railroads. 

It  was  testified  on  behalf  of  complainant  that  the  Pennsylvania 
was  requested  on  March  5, 1919,  to  establish  conmiodity  rates  on  this 
traffic,  and  that  on  April  17,  1919,  rates  from  Jersey  City  of  3  cents 
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to  Bahway  and  8.5  cents  to  Woodbridge  were  published  and  are  still 
in  effect.  No  change  has  been  made  in  the  rate  from  Perth  Amboy. 
Complainant's  contention  is  that  the  rate  assailed  was  unreasonable 
to  the  extent  that  it  exceeded  2  cents  from  Perth  Amboy  to  Rahway, 
8  cents  from  Jersey  City  to  Bahway,  and  3.5  cents  from  Jersey  City 
to  Woodbridge.  It  contrasts  the  rate  charged  with  a  commodity  rate 
of  2  cents  from  Jersey  City  to  Carteret,  N.  J.,  on  the  Central  of  New 
Jersey  in  the  vicinity  of  Bahway,  for  a  haul  of  16  miles,  and  claims 
to  have  made  due  allowance  for  the  difference  in  distance  in  naming 
the  rates  from  Jersey  City  for  which  it  contends. 

Defendant's  witness  testified  that  the  movement  of  cinders  and 
ashes  from  Jersey  City  to  Bahway  and  Woodbridge  is  over  the 
heavily  traveled  main  line  of  the  Pennsylvania  and  requires  two 
classification-yard  movements,  one  at  Meadows  yard  and  the  other 
at  Waverly  yard ;  and  that  on  the  shipments  from  Perth  Amboy  the 
Central  of  New  Jersey  received  12.5  cents  per  net  ton.  An  exhibit 
detailing  the  shipments  was  introduced  to  show  the  time  during 
which  the  equipment  used  was  unavailable  for  other  purposes.  De- 
fendant's witness  also  introduced  a  statement  of  rates  on  ashes,  cin- 
ders, and  slag  from  and  to  several  New  Jersey  points,  ranging  from 
2.5  cents  for  3  miles  to  5.5  cents  for  43  miles;  and  on  ashes  and  cin- 
ders to  and  from  several  Pennsylvania  points  ranging  from  8  cents 
for  6  miles  to  5  cents  for  19  miles.  This  witness  testified  that  5  cents 
would  be  a  reasonable  rate  on  this  traffic  moving  in  fairly  large  vol- 
ume and  that  a  lower  rate  would  be  "  too  low." 

The  cars  in  which  the  shipments  were  made  from  Jersey  City  had 
arrived  there  laden  with  coal,  and  the  ashes  and  cinders  afforded  a 
revenue-producing  traffic  as  far  as  Bahway  on  the  return  movement 
to  the  mines. 

The  shipments  averaged  90,125  pounds  per  car  and  yielded  an 
average  revenue  of  $63.0ft  per  car.  The  rate  assailed  yielded  from 
Perth  Amboy  20  cents  per  ton-mile,  and,  based  on  99,512  pounds, 
the  average  loading  from  that  point,  an  average  of  $69.66  per  car 
and  $9.95  per  car-mile.  From  Jersey  City  to  Bahway  it  yielded  an 
average  of  about  7.37  cents  per  ton-mile,  and,  based  on  87,866  pounds, 
the  average  loading,  an  average  of  $61.51  per  car  and  $3.24  per  car- 
mile.  The  present  commodity  rates  from  Jersey  City  of  8  cents  to 
Bahway  and  8.5  ceiits  to  Woodbridge  yield  ton-mile  revenues  of 
3.16  cents  and  3.04  cents,  respectively,  and  car-mile  revenues,  based 
on  an  average  of  87,866  pounds,  of  $26.36  and  $30.75,  respectively. 
A  2-cent  rate  from  Perth  Amboy  to  Bahway  would  yield  5.7  cents 
per  ton-mile,  and,  based  on  99,512  pounds,  an  average  revenue  per 

car  of  $19.90. 
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In  Du  Pont  de  Nemours  Powder  Co.  y.  P.  c6  R.  Ry.  Co.^  43 
I.  C.  C,  1,  decided  January  22,  1917,  we  found  the  following  rates 
per  net  ton  on  coal  ashes,  cinders,  and  foundry  dirt,  in  carloads  to 
Carney's  Point,  N.  J.,  to  have  been  reasonable :  $1  from  Birdsboro 
and  Reading,  Pa.,  94  and  104  miles,  respectively;  80  cents  from 
Coatesville,  Pa.,  63  miles;  70  cents  from  Rockford,  Del.,  39  miles; 
and  from  Wilmington,  Del.,  30  miles,  60  cents  on  local  traffic,  and 
80  cents  on  traffic  received  from  connecting  lines. 

We  find  that  the  rates  charged  were  unreasonable  to  the  extent 
that  they  exceeded  3  cents  per  100  pounds  from  Jersey  City  to  Rail- 
way ;  3.5  cents  per  100  pounds  from  Jersey  City  to  Woodbridge;  and  2 
cents  per  100  pounds  from  Perth  Amboy  to  Rahway;  that  com- 
plainant made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon;  that  it  has  been  damaged  to  the  extent  that  the 
charges  paid  exceeded  those  which  would  have  accrued  on  basis 
of  the  rates  herein  found  reasonable;  and  that  it  is  entitled  to 
reparation,  with  interest.  The  exact  amount  of  reparation  due  can 
not  be  determined  on  this  record  and  the  complainant  should  comply 
with  rule  V  of  the  Rules  of  Practice. 

Complainant  also  asks  reparation  on  account  of  war  taxes  col- 
lected in  excess  of  those  which  would  have  accrued  if  computed 
upon  the  basis  of  the  rates  herein  found  reasonable.  We  are  with- 
out power  to  order  refund  of  war  taxes, 
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No.  11015. 

LOWRY  LUMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  MISSOURI  PACIFIC 

RAILROAD  COMPANY,  ET  AL. 


Submitted  March  1,  1920.    Decided  May  24,  1920. 


Charges  on  a  carload  of  lumber  from  Derry,  La.,  to  Dupo,  111.,  reconsigned  to 
Rushville,  Ind.,  not  shown  to  have  been  assessed  on  an  excessive  weight 
Ck>niplalnt  dismissed. 

G.  H.  Lawry  for  complainant. 
James  M.  Chaney  for  defendants. 

Report  of  the  Commission". 

Division  3,  Commissioners  Haul,  Woolley,  and  Eastman. 

By  Division  3 : 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner,  and  no  exceptions  were  filed  by  the  parties. 

Complainant  is  a  corporation  engaged  in  the  lumber  business  at 
Kansas  City,  Mo.  It  alleges  that  the  charges  collected  by  defend- 
ants on  a  carload  of  lumber  shipped  March  4, 1919,  from  Derry,  La., 
to  Dupo,  111.,  and  reconsigned  to  Rushville,  Ind.,  were  unjust  and 
unreasonable  in  that  they  were  based  on  an  excessive  weight.  Repa- 
ration is  asked. 

The  shipment  consisted  of  20,725  feet  of  yellow-pine  lumber.  It 
moved  over  defendant  carriers'  lines  and  charges  were  collected 
upon  a  net  weight  of  57,240  pounds,  the  weight  registered  on  March 
19, 1919,  by  the  track  scales  of  the  initial  carrier  at  Shreveport,  La., 
an  intermediate  point.  Complainant  submitted  a  copy  of  its  letter 
of  April  4, 1919,  to  the  agent  of  defendant  Missouri  Pacific  Railroad 
at  Dupo,  in  which  it  stated  that  the  weight  per  1,000  feet  of  dry 
yellow-pine  lumber  ordinarily  does  not  exceed  2,500  pounds  and 
requested  that  the  shipment  be  check- weighed  at  destination.  De- 
livery was  effected,  however,  before  that  letter  was  received  by  the 
carrier.  Complainant  also  submitted  a  letter  from  the  consignee  in 
which  it  is  stated  that  100  feet  of  the  lumber  in  question,  cut  into 
5-foot  lengths  after  shipment,  had  been  weighed  and  the  weight 
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thereof  found  to  be  220  pounds.  It  contends  that  on  that  basis  45,600 
pounds  is  an  ample  estimate  of  the  weight  of  the  entire  shipment. 

Defendants  show  that  the  shipment  was  track  scaled  at  Shreveport 
under  the  supervision  of  the  Western  Weighing  &  Inspection  Bureau, 
by  a  sworn  weighmaster,  upon  scales  which  were  tested  and  found 
correct  on  March  5, 1919. 

We  find  that  complainant's  allegation  has  not  been  sustained.  An 
order  dismissing  the  complaint  will  be  entered. 
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No.  11150. 

RUDYPATRICK  SEED  COMPANY 

DIRECTOR  GENERAL,  AS  AGENT,  COLORADO  & 
SOUTHERN  RAILWAY  COMPANY,  ET  AL. 


Submitted  March  10, 1920,    Decided  May  tJ^  1920. 


Joint  rates  on  sweet-clover  seed,  in  carloads,  from  Wheatland,  Wyo.,  to  Kansas 
City,  Mo.,  found  unreasonable  to  the  extent  that  they  exceeded  the  aggre- 
gates of  the  contemporaneous  intermediate  rates  to  and  from  Cheyenne. 
Wyo.    Reparation  awarded. 

/.  H.  Tedrow  for  complainant. 
Geo.  Williams  for  defendants. 

Report  of  the  Commission. 
Division  3,  Commissioners  Hall,  Woollet,  and  Eastman. 

By  Division  3 : 

Complainant  is  a  corporation  engaged  in  the  wholesale  seed  busi- 
ness at  Kansas  City,  Mo.  By  complaint  filed  January  13,  1920,  as 
amended,  it  alleges  that  the  rates  charged  on  three  carloads  of  sweet- 
clover  seed  shipped  from  Wheatland,  Wyo.,  to  Kansas  City,  via 
Cheyenne,  Wyo.,  January  2  and  December  16,  1918,  and  January  16, 
1919,  respectively,  were  unreasonable,  unjustly  discriminatory,  un- 
duly prejudicial,  and  in  violation  of  the  fourth  section  to  the  ex- 
tent that  they  exceeded  the  aggregates  of  the  contemporaneous  in- 
termediate rates  to  and  from  Cheyenne.  Reparation  is  asked,  in- 
cluding an  item  for  war  taxes.  Rates  are  stated  in  cents  per  100 
pounds. 

The  rates  charged  were  the  applicable  class  A  rates  of  85  cents 
prior  to  June  25,  1918,  and  106.5  cents  thereafter.  Contemporane- 
ously there  were  in  eifect  combination  rates  consisting  of  class  B 
rates  from  Wheatland  to  Cheyenne  applicable  on  interstate  traffic 
and  commodity  rates  beyond,  aggregating  66  cents  prior  to  June 
25, 1918,  and  83  cents  thereafter.  On  February  29,  1920,  defendants 
published  a  joint  rate  of  83  cents,  equal  to  the  Cheyenne  combina- 
tion, thus  removing  the  fourth  section  departure  which  was  not 
protected  by  application  or  otherwise.  They  make  no  defense  of 
the  rates  assailed,  and  express  their  acquiescence  in  an  award  of 
reparation  on  the  bases  of  the  respective  combinations, 
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We  find  that  the  rates  assailed  were  unreasonable  to  the  extent 
that  they  exceeded  the  aggregates  of  the  intermediate  rates  subject 
to  the  act  contemporaneously  in  effect  to  and  from  Cheyenne.     We 
further  find  that  complainant  made  the  shipments  as  described  and 
paid  and  bore  the  charges  thereon ;  that  it  was  damaged  thereby  in 
the  difference  between  the  charges  paid  and  those  that  would  have 
accrued  on  the  bases  herein  found  reasonable;  and  that  it  is  en- 
titled to  reparation  in  the  sum  of  $269.50,  with  interest.    We  are 
without  power  to  order  refund  of  war  taxes. 

An  order  awarding  reparation  will  be  entered. 
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No.  10097. 
ST.  LOUIS  CHAMBER  OF  COMMERCE 

V. 

BALTIMORE  &  OHIO  RAILROAD  COMPANY,  DIRECTOR 

GENERAL,  ET  AL.* 


SubmUted  AprU  10,  1919.    Decided  Maw  H,  1920. 


1.  The  relationship  of  rates  on  coal  from  mines  In  Illinois  and  Indiana,  under 

which  the  rate  to  St.  Louis,  Mo.,  on  the  west  bank  of  the  Mississippi 
River,  is  20  cents  a  ton  higher  than  the  contemporaneous  rate  to  Bast 
St.  Louis,  IlL,  directly  opposite  on  the  east  bank,  held  not  to  be  improper. 

2.  Owing  to  the  short  haul  on  this  coal,  the  volume  of  the  rate  to  East  St 

Louis  held  to  be  insufficient,  without  an  undue  depletion  of  line-haul 
revenues,  to  require  the  absorption  of  this  differential,  which  is  the 
charge  of  the  Terminal  Railroad  Association  of  St  Louis  for  the  transfer 
of  the  coal  across  its  Mississippi  River  bridges  and  ferries  and  its  de- 
livery in  St.  Louis.  Difference  in  treatment  of  differentials  on  long  and 
short  haul  traffic  discussed. 
8.  The  mere  fact  that  certain  of  the  lines  that  bring  this  coal  from  the  mines 
to  East  St.  Louis,  as  a  part  of  the  transportation  to  St.  Louis,  are  pro* 
prletary  ^nes  of  the  terminal  association  referred  to,  which  operates 
their  Joint  terminals  as  a  unit  in  and  between  the  St.  Louis  and  East  St 
Louis  rate  districts,  does  not  require,  as  a  matter  of  correct  legal  inter- 
pretation, the  application  of  a  common  rate  to  the  two  districta  Nor  is 
it  material  to  the  issue  presented  in  this  case  whether  the  cities  of  St 
*  Louis  and  Bast  St  Louis  are  to  be  viewed  as  together  comprising  but  a 
single  industrial  and  economic  unit 

Joseph  W.  Folk  and  Sidiuy  F.  Andrews  for  complainant. 

Chas.  H.  Daises  for  city  of  St.  Louis  and  R.  W.  Ropiequet  for 
East  St.  Louis  Chamber  of  Commerce,  Commercial  Club  of  Granite 
City,  and  East  Side  Manufacturers'  Association,  interveners. 

A.  P.  Humburg^  M orison  R.  Waite^  E.  C.  Kramer^  R.  V.  Fletcher^ 
T.  M.  Pierce^  M.  W.  Schaefer^  Alex  M.  BuUj  WUUam  Burger^  Ken- 
neth F.  BurgesSy  Carl  Fox^  Henry  O,  Herbel^  J.  L.  HoweU^  S.  H. 
Strawn,  Chas.  P.  Stewart^  John  R.  Tumey^  D.  P.  WUUams^  and 
N.  S.  Brown  for  defendants. 

Report  of  the  Commission. 

The  ccmiplaint  here,  to  which  the  Director  Oeneral  of  Railroads 
has  been  made  a  party,  is  that  on  coal  from  mines  in  Illinois  and  In- 
diana the  rate  to  St.  Louis,  Mo.,  on  tha  west  bank  of  the  Mississippi 
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River,  exceeds  by  20  cents  a  ton  the  rate  to  East  St.  Louis,  HI.,  di- 
rectly opposite  on  the  east  bank,  and  the  prayer  is  for  an  equality  in 
rate  to  the  two  points.    All  of  the  coal  destined  to  St.  Louis  passes 
through  the  East  St.  Louis  industrial  district  extending  from  Grran- 
ite  City,  111.,  on  the  north  to  Dupo,  111.,  on  the  south,  Y  and  8  miles, 
respectively,  from  East  St.  Louis.    At  all  of  the  above  points,  except 
Dupo,  the  coal  is  handled  via  the  Terminal  Railroad  Association  of 
St.  Louis,  hereinafter  called  the  terminal  association,  for  transfer 
across  the  bridges  or  ferries  for  final  delivery  in  St.  Louis  either  on 
its  own  rails  or  on  those  of  connecting  carriers.    The  Missouri  Pacific 
Sailroad  handles  traflSc  over  its  own  rails  from  certain  Illinois  mines 
to  St.  Louis  via  Dupo*    The  Wabash,  the  St.  Louis  &  OTallon  Rail- 
road, the  latter  a  nonproprietary  line,  as  well  as  the  Missouri  Pacific, 
operate  over  certain  of  the  bridges  of  the  terminal  association  with 
their  own  power.    The  rates  in  connection  with  the  terminal  are 
published  as  joint  rates. 

Only  a  small  part  of  the  coal  in  question  originates  at  the  Indiana 
mines,  which  are  distant  from  161  to  229  miles  from  East  St.  Louis. 
Most  of  it  originates  at  the  Illinois  mines,  which  are  distant  from 
9  to  124  miles  from  East  St.  Louis,  and  which  are  divided  for  rate- 
making  purposes  into  18  related  groups.  As  a  matter  of  fact  the 
real  issue  relates  to  the  adjustment  from  the  nearest  and  largest  of 
these  Illinois  groups,  which  is  group  2,  or  the  so-called  "inner 
group."  It  is  in  this  group  that  about  80  per  cent  of  the  combined 
St.  Louis-East  St.  Louis  coal  originates.  The  nearest  mine  in  this 
group  is  9  miles,  and  the  farthest  82  miles,  from  East  St.  Louis.  The 
weighted-average  haul  from  this  group  to  East  St.  Louis  is  about 
24  miles. 

At  the  time  the  complaint  was  filed  the  rates,  per  ton,  from  group 
2  were  52^  cents  to  East  St  Louis  and  72^  cents  to  St.  Louis.  The 
maximum  rates  from  the  other  Illinois  groups,  which  were  also  the 
rates  from  the  Indiana  oiines,  were  75  cents  to  East  St.  Louis  and 
95  cents  to  St.  Louis.  By  General  Order  No.  28  of  the  Director- 
General  of  Railroads  these  rates  have  since  been  increased  20  cents 
from  the  Illinois  mines  and  25  cents  from  the  Indiana  mines. 

It  is  the  contention  of  the  complainant  that,  in  view  of  this  exten- 
sive grouping  of  the  mines,  St.  Louis  and  East  St.  Louis,  as  destina- 
tion points  separated  only  by  the  Mississippi  River,  should  also  be 
grouped,  on  the  theory  that  together  the  two  cities  form  in  reality 
but  one  industrial  district,  to  which  a  common  rate  should  apply. 
In  this  connection  reference  is  made  by  the  complainant  to  the  fact 
that  the  two  cities  are  treated  as  one  industrial  district  in  boat  rates 
on  the  river;  live  stock  rates  from  the  west;  lumber  rates  from  tiie 
south;  and  rates  on  classes  and  commodities  generally,  except  in 
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some  instances  on  coal,  from  and  to  points  beyond  a  hmidred-mile 
zone. 

The  complaint  is  primarily  one  of  discrimination,  and  it  would 
be  equally  satisfactory  to  the  complainant  whether  the  alleged  in- 
equality were  removed  by  an  increase  in  the  rate  to  East  St.  Louis 
or  by  a  reduction  in  the  rate  to  St.  Louis. 

East  St.  Louis  has  intervened  in  opposition  to  the  prayer  of  the 
petition,  substantially  on  the  ground  that  it  is  entitled  to  the  bene- 
fit of  its  location  right  at  the  door,  so  to  speak,  of  the  Illinois  coal 
deposits,  with  a  shorter  mileage  than  to  St.  Louis,  and  without  the 
bridge  expense  of  the  latter  point.  It  suggests  that,  if  anything,  in 
the  present  day  of  increased  rates  and  operating  costs,  the  20-cent 
differential  for  crossing  the  river  should  be  increased  rather  than 
abolished  or  reduced. 

The  differential  has  been  20  cents  since  1906.  Prior  to  that  time, 
when  the  rate  to  St.  Louis  was  the  combination  on  East  St.  Louis, 
it  was  30  cents.  The  Illinois  Commission  has  permitted  changes 
from  time  to  time  in  the  intrastate  rates  to  East  St.  Louis,  contempo- 
raneously with  changes  in  the  interstate  rates  to  St.  Louis,  in  order 
to  preserve  the  present  differential. 

The  terminal  association,  whose  charge,  as  explained,  represents 
the  differential  here  complained  of,  is  a  corporate  organization  which 
owns  the  terminal  facilities,  on  both  the  St.  Louis  and  the  East  St. 
Louis  sides  of  the  Mississippi,  of  the  fourteen  proprietary  lines  which 
own  its  capital  stock  in  equal  shares.  It  owns  and  controls  also  the 
Merchants^  bridge  and  the  Eads  bridge,  together  with  the  Wiggins 
ferry,  used  in  the  transportation  of  all  its  freight  between  the  two 
sides  of  the  river.  It  has  198.53  miles  of  track  on  the  East  St  Louis 
side  of  the  river  and  146.86  miles  on  the  St.  Louis  side,  including  ex- 
tensive classification  yards  in  both  districts,  and  serves  a  large  por- 
tion of  the  64  square  miles  of  area  embraced  within  the  limits  of  the 
city  of  St.  Louis.  Certain  belt  lines  in  both  districts  are  included  in 
its  facilities.  Its  equipment  includes  152  locomotives,  178  work  cars 
in  company  service,  16  passenger  cars,  3  ferryboats  for  passengers 
and  wagons,  1  tug,  1  barge,  and  2  car  ferries.  Its  organization,  pur- 
poses, and  limitations  are  fully  described  in  United  States  v.  Termir 
not  Railroad  Association  of  St.  Louis^  224  U.  S.,  883. 

For  the  year  1916  the  tax  valuation  of  the  Eads  bridge  was 
$4,200,005,  and  lor  the  Merchants^  bridge  $1,420,205.  Based  on 
valuation  per  mile  of  Illinois  railroads,  as  determined  by  the  Illinois 
State  Board  of  Equalization,  the  tax  valuation  of  the  Eads  bridge  is 
equivalent,  using  these  roads  as  illustrative,  to  174  miles  of  the  Chi- 
cago &  Eastern  Illinois;  269  miles  of  the  Louisville  &  Nashville;  360 
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miles  of  the  Chicago,  Pe6ria  &  St.  Louis ;  470  miles  of  the  Litchfield 
&  Madison;  and  197  miles  of  the  St.  Louis  &  O'Fallon.  Similarly 
with  respect  to  the  Merchants'  bridge  the  figures  for  these  roads 
range  from  58  to  187  miles.  At  the  St.  Louis  end  of  the  Eads  brid^ 
the  coal  passes  through  a  tunnel  about  a  mile  long  through  a  con- 
gested portion  of  St.  Louis. 

It  is  the  contention  of  the  complainant  that  the  facilities  of  the 
terminal  association  should  be  regarded  as  a  continuation,  in  the 
form  of  terminals,  of  the  proprietary  lines,  and  not  as  the  facilities 
of  a  separate  composite  connecting  carrier,  which  may  make  a  sepa- 
rate charge  for  its  service,  and  that  upon  arrival  of  the  St.  Louis 
coal  at  East  St.  Louis  it  should  be  regarded  as  having  reached  the 
St»  Louis  rate  district,  as  defined  by  the  complainant,  for  delivery 
thence  across  the  river  in  St.  Louis,  as  a  part  discharge  by  the  pro- 
prietary lines  of  their  duty  under  the  St.  Louis  rate.  It  is  urged 
by  the  complainant  that  the  facilities  of  the  terminal  association 
have  been  acquired,  managed,  and  operated  as  a  unit,  unbracing  both 
sides  of  the  river  and  the  transfer  across,  and  that  they  can  not  be 
divided  for  the  sole  purpose  of  making  different  rates  to  the  re- 
spective points — in  short,  that  "  a  unified  terminal  means  %  uniform 
rate  therein."  In  other  words,  the  complainant  views  the  matter  as 
one  of  law,  in  which  the  question  of  greater  service  by  the  terminal 
association  on  St.  Louis  coal  than  on  East  St.  Louis  coal  has  no 
more  place  than  has  the  similar  question  of  difference  in  cost  of 
service  by  the  association  on  coal  destined  to  different  industries  in 
St.  Louis  itself,  which  is  not  reflected  in  the  rate. 

In  this  connection  criticism  is  made  by  the  complainant  of  the 
fact  that  on  East  St.  Louis  coal  the  proprietary  lines  absorb  the 
terminal  association's  charge  of  10  cents  a  ton  for  terminal  delivery, 
whereas  on  St.  Louis  coal  they  make  no  absorption  of  any  part  of 
that  association's  charge  of  20  cents  a  ton,  but  retain  their  full  rate 
for  the  same  service  that  they  render  on  their  East  St.  Louis  coal. 
It  is  the  contention  of  the  complainant  in  this  respect  that  it  is  im- 
proper for  these  lines  thus  to  treat  the  facilities  of  the  terminal 
association  as  a  continuation  of  their  rails  on  the  East  St.  Louis 
coal,  but  as  a  connecting  carrier  on  the  coal  destined  to  the  west 
side  of  the  river.  The  reason  for  this  absorption  on  the  east-side 
coal  is  said  by  the  defendants  to  be  the  competition  of  carriers 
that  make  deliveries  on  their  own  lines  direct  front  the  mines,  with 
the  result  that  unless  the  lines  that  do  not  reach  those  same  indus- 
tries with  their  own  rails  absorb  the  terminal  association's  charge, 
they  will  be  shut  out  of  those  industries  with  their  coal.  This  10 
cents  a  ton,  it  should  be  explained,  is  the  maximum  of  the  east-side 
absorption.    When  another  line,  in  addition  to  the  terminal  associa- 
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tion,  performs  a  second  terminal  service,  the  shipper  is  required  to 
pay  for  that  service  $3  a  car. 

But  there  is  also,  as  the  defendants  point  out,  an  even  greater  ab- 
sorption required  by  the  east-side  lines  on  the  greater  part  of  the  St 
Louis  coal  than  there  is  on  the  East  St.  Louis  coal,  due  to  this  situa- 
tion :  Neither  on  the  St.  Louis  nor  on  the  East  St.  Louis  side  of  the 
river  do  the  rails  of  the  terminal  association  constitute  the  entire 
terminal  mileage  of  the  respective  rate  districts.  There  are  on  both 
sides  of  the  river,  especially  on  the  St.  Louis  side,  additional  termi- 
nals, which  are  owned  and  operated  by  the  railway  systems  of  which 
they  are  a  part,  independently  of  the  terminal  association,  and  which 
are  owned  in  some  instances  by  proprietary  lines  of  the  terminal  asso- 
ciation in  addition  to  their  membership  interest  in  the  facilities  of 
that  association.^  Some  of  these  lines  with  independent  St.  Louis 
terminals  serve  Illinois  mines  with  their  own  rails,  and  are  therefore 
in  position  to  accord  to  industries  located  on  those  terminals,  and 
beyond  the  rails  of  the  terminal  association,  the  same  rate  that  is 
applied  to  industries  reached  by  the  terminal  association.  The  re- 
sult is  that  on  coal  which  is  delivered  to  industries  located  on  these 
independent  terminals,  after  passing  en  route,  in  many  instances, 
over  the  rails  of  the  terminal  association,  the  east-side  lines,  in  order 
to  meet  the  rate  of  the  independent  terminal  lines  from  the  mines, 
are  required  to  absorb  the  switching  charge  of  the  latter  lines.  This 
absorption,  which  amounts  to  13  cents  a  ton,  is  required  to  be  made 
on  about  61  per  cent  of  all  the  St.  Louis  district  coal  received  from 
the  Illinois  mines,  which  comprises  a  volume  much  greater  than  that 
of  the  east-side  coal,  on  which  the  absorption  of  10  cents  a  ton  is 
made. 

It  is  the  assertion  of  the  proprietary  lines,  and  particularly  of 
certain  nonproprietary  lines  to  be  presently  referred  to,  that  they 
could  npt  continue  also  to  absorb  this  13  cents  a  ton,  if  they  should 
be  required,  as  a  result  of  this  proceeding,  to  absorb  the  terminal 
association's  charge  of  20  cents  a  ton,  and  that  the  result  would  ac- 
cordingly be  that  the  shippers  of  nearly  two-thirds  of  the  entire 
coal  tonnage  of  the  St.  Louis  district  would  be  required  to  pay  13 
cents  a  ton  more  than  the  shippers  of  the  other  third,  in  order  that 
the  one-third  might  be  placed  on  a  rate  parity  with  the  shippers  of 
the  East  St.  Louis  coal.    Although  the  allegations  of  the  petition  are 

directed  against  rates  which  apply  to  the  whole  of  the  St.  Louis 
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*  It  has  been  stated  that  the  tennloal  assodatioo  has  193.53  miles  of  track  on  the 
East  St  Louis  side  of  the  river  and  146.86  miles  on  the  St  Louis  side.  Adding  to  these 
the  independent  terminal  tracks  described  will  increase  these  figures,  approximately,  to 
200  and  675  miles  for  the  respective  rate  districts.  The  St  Louis  rate  district,  that  is, 
the  district  over  which  the  St  Louis  rate  applies,  embraces  an  area  of  about  76  square 
miles. 
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district  as  above  described,  it  appears  from  the  record,  and  from  the 
brief  of  the  complainant,  that  the  primary  concern  of  the  complain- 
ant is  in  the  rates  to  points  of  delivery  reached  by  the  terminal 
association.  It  seems  to  be  the  contention  of  the  complainant  'with 
respect  to  shipments  destined  to  points  of  delivery  beyond  the  rails 
of  that  association,  on  which  the  13  cents  a  ton  is  absorbed,  that  this 
is  a  matter  of  competition  for  the  east-side. lines  to  settle  for  them- 
selves, and  with  which  the  complainant  is  not  concerned. 

In  addition  to  the  fourteen  proprietary  lines  of  the  terminal  assa 
ciation  the  allegations  of  the  petition  are  directeiji  also  against  seven 
nonproprietary  lines,  or  lines  which  have  no  stock  interest  in  the  ter- 
minal association  and  which  in  1917  originated  and  transported  to 
East  St.  Louis,  for  interchange  with  that  association  for  completion 
of  the  transportation,  about  55  per  cent  of  the  total  volume  of  St. 
Louis  coal  received  from  the  Illinois  mines.  Five  of  these,  the  East 
St.  Louis  &  Suburban,  the  St.  Louis  &  Belleville  Electric,  the  Litch- 
field &  Madison,  the  St.  Louis  &  O'Fallon,  and  the  St.  Louis,  Troy  & 
Eastern,  are  short  roads  carrying  coal  almost  exclusively.  These 
nonproprietary  lines,  however,  are  permitted  the  use  of  the  facilities 
of  the  terminal  association  on  the  same  terms  as  the  proprietary  lines. 
They  make  the  same  absorptions  of  10  cents  a  ton  on  the  East  St. 
Louis  coal  and  13  cents  a  ton  on  the  St.  Louis  coal  that  the  proprietary 
lines  do.  The  contention  of  the  complainant  with  respect  to  the 
nonproprietary  lines  is  that  it  is  by  their  own  choice  that  they  are 
not  members  of  the  terminal  association,  membership  being  open  to 
them  on  the  same  terms  as  to  the  proprietary  lines,  and  that  the  fact 
that  they  have  not  seen  fit  to  become  members  should  not  be  allowed 
to  operate  to  deprive  the  complainant  of  its  legal  rights  with  respect 
to  the  proprietary  lines. 

Another  fact  particularly  stressed  by  the  complainant  is  that  the 
East  St.  Louis  rate  is  extended  as  far  north  of  East  St.  Louis  as 
Granite  City,  a  distance  of  7  miles,  and  as  far  south  of  East  St.  Louis 
as  Dupo,  a  distance  of  8  miles,  and  that  it  requires  in  some  instances 
a  longer  haul  than  is  sometimes  required  in  making  St.  Louis  de- 
liveries. It  appears  from  the  testimony  of  the  defendants  that  the 
reason  for  this  extension  of  the  East  St.  Louis  rate  is  the  competition 
of  the  different  carriers  from  their  respective  mines,  some  of  which 
reach  East  St.  Louis  from  the  north  and  south  as  well  as  directly 
from  the  east.  For  example,  a  line  reaching  East  St  Louis  from  the 
southern  end  of  the  East  St.  Louis  district,  and  having  no  rails  to 
Madison,  in  the  northern  part  of  the  district,  may  be  required,  in 
order  to  meet  the  competition  of  a  line  which  applies  the  East  St 
Louis  rate  to  Madison  as  an  intermediate  point  on  its  route  from  the 
north,  to  absorb  the  charge  of  a  connection  from  East  St.  Louis  to 
Madison. 
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Substantially  the  foregoing  general  situation  was  presented  in 
The  lUinois  Coal  Cases,  32  I.  C.  C,  659,  decided  January  29,  1916, 
where  the  propriety  of  this  same  differential  of  20  cents  a  ton  was 
upheld.  Conditions  have  not  essentially  changed  since  then.  Neither 
the  subsequent  increase  in  the  rates  to  both  St.  Louis  and  East  St. 
Louis,  nor  the  direct  operation  of  the  railroads  by  the  federal  gov- 
emment  has  changed  either  the  fact  or  the  amount  of  this  differentiaL 
Nor  has  the  subsequent  construction  by  the  city  of  St.  Louis  of  the 
new  Municipal  bridge  to  connect  that  point  with  East  St  Louis, 
stressed  particularly  and  at  great  length  by  the  complainant,  any 
material  effect  upon  the  present  issue.  Perhaps  the  only  power  that 
the  Commission,  in  any  event,  would  have  in  connection  with  the 
use  of  this  bridge  by  the  trunk  lines  would  be  to  require  them,  on  a 
reasonable  and  proper  basis,  to  establish  through  routes  and  joint 
rates  with  some  municipal  or  other  railway  which  might  in  future 
be  organized  and  constructed  to  operate  over  it.*  Certain  cases  re- 
lied on,  some  of  them  decided  since  the  case  just  mentioned,  will  be 
referred  to  in  detail  later. 

The  real  question  to  be  decided  in  this  case  is  whether  the  rela- 
tionship is  proper  between  the  St.  Louis  and  the  East  St.  Louis 
rates,  as  through-rate  units  from  the  mines  to  final  points  of  delivery, 
regardless  of  whether  these  rates  should  be  viewed  as  the  rates  only 
of  the  carriers  from  the  mines  to  East  St.  Louis,  which  require  de- 
livery on  the  rails  of  the  terminal  association  in  St.  Louis  as  a  con- 
tinuation of  their  line  haul  to  a  point  in  the  St.  Louis  district,  as 
defined,  by  the  complainant,  or  as  the  joint  rates  of  the  line  carriers 
to  East  St.  Louis  and  the  terminal  association  as  a  connecting  car- 
rier.*   Therefore,  even  if,  as  contended  by  the  complainant,  this  coal 

>Ttil8  bridge  has  recently  been  completed  at  a  coat  to  the  city  of  St.  Lonls  of  about 
16,250,000.  It  Is  a  thorongbly  modem  structure,  an  Improvement  upon  the  Merchants' 
and  Bads  bridges,  with  an  upper  and  lower  deck,  the  upper  for  pedestrian,  street  car, 
and  Tehlcular  traffic,  and  the  lower  for  railway  freight  and  passengers^  It  Is  now  being 
used  for  pedestrian  and  vehicular  traffic,  and  the  tracks  are  laid  for  street-car  service, 
but  have  not  been  connected  for  use  at  the  bridge  ends.  The  freight  tracks  have  also  been 
laid,  ready  to  be  connected  at  sultaUe  approaches  on  both  sides  of  the  river.  They  have  a 
tpmporary  connection  with  the  Alton  k  Southern  on  the  Bast  St.  Louis  side  of  the  river, 
but  no  connection  on  the  St.  Louis  side.  Bnglneers  estimate  at  from  $500,000  to 
$8,000,000  the  cost  of  proper  approaches  and  fadlltiee  for  the  adequate  connection  of 
this  bridge  with  the  carriers  on  both  sidee  of  the  river.  The  municipal  ordinance  under 
which  the  bridge  was  built  provides  that  it  shall  be  forever  free  to  pedestrians  and 
vehicles,  and  that  the  freight  rate  on  traffic  passing  over  it  to  St.  Louis  shall  not  exceed 
that  to  Bast  St.  Louis.  It  further  provides  that  the  cost  of  operating  the  bridge  by  the 
railroads  shall  be  borne  by  the  carriers  using  it 

>If  this  conclusion  is  sound,  it  disposes  of  the  point  raised  respecting  the  absorption 
of  10  cents  a  ton  by  the  east-side  lines  on  the  Bast  St.  Louis  coal  when  delivered  on 
the  rails  of  the  terminal  association.  The  shipper  Is  not  Interested  in  how  the  east-side 
rate  is  made  or  divided.  The  Commission  held  in  The  lUinoiM  Coal  Cases  that  this  ab- 
sorption on  the  east-side  coal  was  a  matter  of  divisions,  in  which  the  shipper  was  not 
Interested.  The  question  here  is  whether  it  is  proper  to  charge  20  cents  a  ton  more  on 
the  St  Louis  coal  than  on  the  Bast  St  Louis  coal  regardless  of  how  either  or  both 
of  the  rates  are  made  or  divided. 
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is  to  be  viewed  as  passing  in  transit  over  the  rails  of  only  one  rail- 
way system  from  the  mine  to  point  of  delivery  in  the  St.  Ix>uis  dis- 
trict, what  are  really  the  two  determinative  questions  in  the  case 
would  still  remain  for  consideration,  namely,  the  relative  sendees 
rendered  by  the  defendants  on  the  St.  Louis  and  the  East  St.  Louis 
coal  under  the  respective  through-rate  units,  and  the  sufficiency  of 
the  volume  of  the  rate  to  East  St.  Louis,  in  view  of  the  short  haul. 
to  require  absorption,  without  unduly  encroaching  upon  the  defend- 
ants' line-haul  revenues,  of  any  additional  cost  of  performing  the  St> 
Louis  service. 

The  record  clearly  indicates  that,  looking  first  at  the  two  pres^it 
rate  districts  as  a  whole,  including  both  terminal  association  and 
independent  terminals,  the  service  rendered  by  the  transportation 
agencies  in  the  through  routes  from  the  mii^es  to  final  points  of 
delivery  is  greater,  both  from  the  standpoint  of  mileage  and  of  ex- 
pense per  mile,  on  the  St.  Louis  coal  than  it  is  on  the  East  St.  Lonis 
coal.    The  service  beyond  East  St.  Louis  on  the  St.  Louis  coal  is 
over  expensive  bridges  and  through  a  congested  metropolitan  city 
district,  where  the  cost  of  terminal  acquisition  and  upkeep  is  very 
great.    Some  idea  of  the  expensive  and  complicated  character  of  this 
service  is  afforded  by  the  testimony  given  on  behalf  of  the  terminal 
association,  which  it  will  be  unnecessary  to  refer  to  in  detail  here. 

The  record  contains  interesting  figures  on  actual  mileages  to  and 
within  the  two  rate  districts,  aside  from  the  difference  in  the  char- 
acter and  expense  of  the  two  services.    It  has  already  been  stated 
that  the  average  weighted  haul  from  group  2  to  East  St.  Louis  is 
about  24  miles.    The  average  weighted  haul  from  this  group  to  St, 
Louis  is  not  shown.    Figures  are  given,  however,  for  the  two  dis- 
tricts from  the  four  Illinois  groups  which  originate  more  than  95 
per  cent  of  the  coal  tonnage  of  those  districts.    The  principal  one 
of  these  groups  is,  of  course,  group  2.    These  figures  are  for  a  test 
period  of  six  days  in  April,  1918,  and  show  average  weighted  mile- 
ages of  31.9  miles  to  the  East  St.  Louis  district  and  44.4  miles  to 
the  St.  Louis  district,  or  a  mileage  to  the  St.  Louis  side  of  the  river 
39.18  per  cent  greater  than  to  the  East  St.  Louis  side.    It  has  been 
stated  that  the  average  weighted  haul  of  24  miles  from  group  2 
obtains  on  about  80  per  cent  of  the  combined  St.  Louis-East  St 
Louis  coal.    The  present  rate  to  East  St.  Louis,  out  of  which  would 
have  to  be  shrunk  the  20  cents  a  ton  of  the  terminal  association,  is 
72|  cents,  and  the  rate  in  effect  when  the  complaint  was  filed  was 
52i  cents.    The  amount  of  this  absorption  would  therefore  repre- 
sent 27^  per  cent  of  the  present  rate  and  38  per  cent  of  the  rate  in 
effect  when  the  complaint  was  filed. 
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The  record  further  indicates  that  the  service  rendered  on  the  coal 
delivered  only  on  the  rails  of  the  terminal  association  itself  is  also 
materially  greater  on  the  St.  Louis  coal  than  it  is  on  the  East  St. 
Louis  coal.  Although  it  was  testified  on  behalf  of  the  complainant 
that  most  of  the  coal-consuming  industries  in  the  St.  Louis  district 
are  located  not  far  from  the  river,  it  was  found  in  T?ie  lUinois  Coal 
Caaes^  already  referred  to,  that  the  weighted-average  haul  of  the 
terminal  association  within  the  East  St  Louis  district  was  8^  miles, 
and  within  the  $t.  Louis  district  8|  miles,  and  these  are  testified  to 
by  the  witness  for  the  terminal  association  as  representing  approx- 
imately the  respective  services  to-day. 

The  propriety  of  a  difference  in  treatment  of  differentials  between 
contiguous  points  on  long  and  short  haul  traffic  has  been  recognized 
by  the  Commission.  The  reason  for  this  is  that  on  the  long-haul 
traffic  the  volume  of  the  rate  is  permitted  by  the  distance  to  increase 
to  a  point  where  the  additional  cost  of  the  service  represented  by  the 
differential  can  be  spread  thinly  over  the  line  haul  and  finally  ab- 
sorbed without  unduly  encroaching  upon  the  line-haul  revenues, 
whereas  on  the  short-haul  traffic  the  distance  is  not  such  as  to  permit 
of  a  sufficient  increase  in  the  volume  of  the  rate  to  warrant  that  ab- 
sorption. A  reflection  of  this  principle  in  the  general  class  and 
commodity  rate  adjustment  to  these  very  points,  St.  Louis  and 
East  St.  Louis,  was  approved  in  Business  MerCs  League  of  St.  Louis 
V.  A.,  T.  (&  S.  F.  Ry.  Co.,  44  I.  C.  C,  308.  Under  that  adjust- 
ment the  differential  between  the  two  cities  is  absorbed  on  traffic 
originating  beyond  a  hundred-mile  z(Mie  and  assessed  against  the 
shipper  pn  traffic  originating  within  that  zone.  It  seems  clear  from 
the  foregoing  figures  that  the  propriety  of  this  principle  must  also 
be  recognized  with  respect  to  this  coal,  on  80  per  cent  of  which  the 
distance  to  East  St.  Louis  is  within  a  25  instead  of  a  hundred-mile 
zone,  and  on  which  the  level  of  the  rate  to  East  St.  Louis  is  such 
as  to  be  seriously  affected  by  the  absorption  of  20  cents  a  ton  sug' 
gested.  That  rate  has  not  been  shown  or  alleged  to  be  unreasonable 
for  the  service  performed.  In  fact  the  rate  in  effect  prior  to  the  last 
increase  by  order  of  the  Director  G^eneral  of  Railroads  was  looked 
upon  with  approval  by  the  Commission  in  The  Illinois  Coal  Cases. 
Nor  has  any  showing  or  allegation  of  unreasonableness  been  made 
by  the  complainant  with  respect  to  the  amount  of  the  differential 
itself. 

The  soundness  of  the  foregoing  conclusion  would  not  be  mate- 
rially affected  even  should  it  be  conceded  that  St.  Louis  and  East 
St.  Louis  comprise  together  but  one  industrial  district.  There  is  no 
requirement  of  law  that  the  rate  shall  be  the  same  to  all  points  of 
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delivery  in  the  same  industrial  district,  even  when  the  district  is  all 
Embraced  within  the  municipal  limits  of  one  city  instead  of  com- 
prising two  separate  municipalties,  as  the  industrial  district  as  de- 
fined by  the  complainant  here  does.     For  example,  the  CJommis- 
sion  has  established  differentials  over  the  Chicago  proper  rate   to 
the  farther  distant  points  of  delivery  in  the  Chicago  city  limits,  and 
under  natural  conditions  more  favorable  to  a  common  rate  than  are 
encountered  in  this  case.    Gilmore  <&  Go,  v.  G,  <&  N,  W.  By.  Oo.^  25 
I.  C.  C,  403 ;  Hammerachmidt  <&  Framen  Co.  v.  C.  <&  N.  W.  Ry.  Co,^ 
30  I.  C.  C,  71.    The  findings  in  these  cases  bear  directly  upon  one  of 
the  contentions  of  the  complainant,  namely,  that  the  assessing  of  the 
St.  Louis  differential  is  due  to  the  technical  interposition  of   the 
Mississippi  Eiver  and  of  the  Illinois-Missouri  state  line,  and  that  in 
principle  there  is  no  more  reason  for  making  an  extna  charge  to  St. 
Louis  over  East  St.  Louis  than  there  is  for  making  different  rates  to 
the  near  and  far  sides  of  the  Chicago  Kiver  in  the  Chicago  district. 
This  contention  misses  wholly  the  real  reason  for  the  differentiaL 
The  state  line  enters  into  it  not  at  all,  and  the  Mississippi  River  plays 
a  prominent  part  only  because  of  its  extreme  width  and  the  corre- 
sponding cost  in  investment  and  service  of  crossing  it,  which  cost 
and  service,  added  to  that  of  making  delivery  on  the  St.  Louis  termi- 
nals, represent,  in  connection  with  the  line  haul  to  East  St.  Louis,  a 
total  mileage  and  cost  per  mile  from  the  mine  to  final  point  of  de- 
livery in  St.  Louis  considerably  greater  than  the  contemporaneous 
total  mileage  and  cost  per  mile  from  the  mine  to  final  point  of  de- 
livery in  East  St.  Louis.    Doubtless  any  other  natural  barrier  which 
so  completely  divides  two  cities,  or  even  the  two  parts  of  ona  city  or 
industrial  district,  as  the  Mississippi  River  divides  St.  Louis  and 
East  St.  Louis,  and  which  involves  the  difference  in  the  character, 
mileage,  and  expense  per  mile  of  the  two  services  here  shown,  would 
result  in  a  similar  differential  on  the  short-haul  traffic. 

General  reference  has  already  been  made  to  the  contention  of  the 
complainant  that  the  East  St.  Louis  rate  should  be  extended  to  in- 
clude St.  Louis,  because  the  St.  Louis  rate  district,  or  delivering  . 
group,  is  disproportionately  small  when  compared  with  the  ex- 
tensive area  of  group  2  as  an  originating  group.  There  is  no  re- 
quirement of  law  that  origin  and  destination  groups  shall  be  coex- 
tensive in  area.  Except,  perhaps,  in  the  adjustment  of  transcon- 
tinental rates  it  may  be  said  to  be  the  usual  practice  for  origin  group 
rates  to  apply  to  destination  points  singly  or  grouped  only  a  few 
together.  This  is  the  general  plan  of  the  adjustment  of  the  rates 
applicable  from  the  coal  and  lumber  blanket  territories  of  the 
coimtry,  which  present  the  most  typical  and  important  instances  of 
grouping.    There  are,  for  example,  no  destination  groups  to  corre- 
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spend  with  the  southwestern  lumber  blanl^et,  which  extends,  west 
of  the  Mississippi  River,  south  from  the  Arkansas  River  to  the  Gulf 
of  Mexico,  or  with  the  southeastern  lumber  blankets  found  on  the 
other  side  of  that  river.  A  point  which  the  complainant  apparently 
overlooks  in  this  connection  is  the  fact  that  the  St.  Louis  consumer  of 
coal  gets  just  the  same  benefits  from  the  group  2  adjustment  as  the 
£ast  St.  Louis  consumer  does,  in  so  far  as  the  ignoring  of  the  differ- 
ence in  mileage  and  cost  of  service  as  between  the  near  and  far  mines 
in  the  group  are  concerned ;  that  is,  the  St.  Louis  consumer,  at  the'St. 
Louis  rate,  can  buy  coal  from  the  mine  82  miles  away  at  the  same  rate 
of  freight  that  obtains  from  the  mine  8  miles  away,  just  the  same  as 
the  East  St.  Louis  consumer,  at  the  East  St  Louis  rate,  can  do.  It  is 
interesting  to  note  also  in  this  connection  what  the  situation  would  be 
if  the  present  arrangement  of  the  mines  in  group  2  should  be  discon- 
tinued and  the  rates  should  be  made  on  distance.  Doubtless  in  that 
event  the  rate  to  St.  Louis  would  continue  to  exceed  the  rate  to  East 
St.  Loui^  by  the  amount  of  the  charge  for  the  added  service,  yet  the 
complainant  would  not  then  be  as  well  off  as  it  is  now  with  the  mines 
grouped,  because  it  could  not  then  receive  coal  from  all  of  the  mines 
in  group  2,  regardless  of  the  differende  in  distance,  at  a  common  rate. 

The  complainant  asks  why  the  cost  of  crossing  the  Mississippi 
River  bridges  and  ferries  between  East  St.  Louis  and  St.  Louis 
should  not  be  disregarded  the  same  as  the  difference  in  distance 
and  cost  of  service  between  the  near  and  far  mines  in  group  2  is 
ignored.  Li  this  query  the  complainant  apparently  assumes  that 
this  disregarding  of  difference  in  distance  on  the  part  of  the  lines 
serving  the  farther  mines  is  voluntary,  whereas  the  fact  is  that  it  is 
due  to  the  competition  of  the  lines  that  serve  the  near  mines  in 
the  group,  which  must  be  met  by  the  other  carriers  if  they  are  to 
participate  in  the  Illinois  coal  traffic.  No  such  competitive  situa- 
tion has  been  encountered  as  between  the  St.  Louis  and  East  St. 
Louis  districts,  which  would  tend  to  make  a  common  rate  to  the 
two  districts.  Such  a  situation  has,  however,  as  already  explained, 
been  encountered  on  61  per  cent  of  the  St.  Louis  coal,  and  has  been 
yielded  to  by  the  east-side  lines  by  their  absorption  of  13  cents  a  ton, 
the  same  as  the  similar  competitive  situation  on  the  east  side  has  been 
yielded  to  in  the  absorption  of  10  cents  a  ton. 

Nor  have  certain  cases  specially  stressed  by  the  complainant  been 
denied  careful  consideration.  In  one  of  these,  Dim/mitt'Caudle- 
Smith  Live  Stock  CorwmAasion  Co.  v.  R.  R.  Co.^  47  I.  C.  C,  287,  the 
application  of  the  same  rate  to  East  St.  Louis  as  to  St.  Louis,  on  live 
stock  originating  in  Missouri,  was  required  because  of  a  river-cross- 
ing situation  not  found  in  this  case.    The  mossing  of  the  Mississippi 
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River  from  the  Missouri  to  the  Illinois  side,  required  in  that 
was  not  always  at  St.  Louis,  as  it  is  in  this  case,  in  crossing  from  the 
Illinois  to  the  Missouri  side,  always  through  East  St.  Louis.    By  the 
Chicago  &  Alton  the  crossing  is  at  Louisiana,  Mo.,  107  miles  north  of 
East  St.  Louis ;  by  the  Chicago,  Burlington  &  Quincy  at  Alton,  111.,  20 
miles  north  of  East  St.  Louis ;  and  by  the  St.  Louis  Iron  Mountain 
&  Southern  and  the  St.  Louis  Southwestern  at  Thebes,  lU.,  129  miles 
south  of  East  St.  Louis.    By  the  Chicago  &  Alton  and  the  St.  Louis 
Southwestern  the  traffic  is  actually  hauled  across  the  river  at  Loui- 
siana and  Thebes,  respectively,  to  the  Illinois  side,  and  then  carried 
back  across  the  river  at  East  St.  Louis  when  destined  to  St.  Louis. 
A  crossing  of  the  Missouri  River  is  also  required  to  reach  St.  Louis 
by  the  Chicago,  Burlington  &  Quincy,  the  Chicago  &  Alton,  the 
Wabash,  and  the  Missouri,  Kansas  and  Texas.    The  latter  must  cross 
the  river  twice.   The  average  haul  in  the  live-stock  case  was  shown  to 
be  from  150  to  175  miles.    There  was  also,  on  the  part  of  the  repre- 
sentatives of  St.  Louis,  not  only  no  opposition  to,  but  dirfect  acqui- 
escence in,  the  prayer  of  the  East  St.  Louis  interests  in  that  case,  and 
therefore  no  attempt  to  develop  facts  or  argument  that  might  pos- 
sibly have  tended  to  weaken  the  showing  made  by  the  complainant. 

In  Associated  Jobbers  of  Los  Angeles  v.  A.^T.ds  S.  F.  Ry.  Oo.^ 
18  I.  C.  C,  310,  it  was  held  to  be  unlawful  to  make  a  per-car  charge 
in  addition  to  the  line-haul  rate  for  the  delivery  of  freight  on  an 
industrial  siding  after  reaching  Los  Angeles,  when  the  delivery  was 
made  by  the  line-haul  carrier  (but  not  when  made  by  a  connecting 
terminal),  upon  the  principle  that  such  sidings  were  a  part  of  the 
line  carrier's  terminals,  delivery  on  which  was  included  in  the  line- 
haul  rate.  Here  the  question  is  not  one  of  terminal  delivery  on 
industrial  sidings  after  the  coal  reaches  St.  Louis,  but  is  a  question 
of  the  rate  to  St.  Louis,  which  includes  industrial-siding  delivery. 
There  was  no  contention  in  that  case  that  the  mileage  was  greater 
and  the  character  of  the  service  more  expensive  on  the  traffic  deliv- 
ered on  industrial  sidings  than  on  traffic  delivered  on  the  line  car- 
rier's own  rails,  as  there  is  here  that  contention  as  between  ship- 
ments destined  to  St.  Louis  and  to  East  St.  Louis.  As  a  matter  of 
fact,  on  account  of  the  independent  terminal  line  competition  in 
St.  Louis  described,  the  east-side  lines  here,  in  absorbing  13  cents  a 
ton  on  approximately  two-thirds  of  the  coal  tonnage  of  the  entire 
St.  Louis  district,  are  really  doing  more  than  it  was  held  the  carriers 
were  required  to  do  in  the  case  cited,  where,  as  stated,  the  additional 
charge  for  delivering  the  car  to  an  industry  situated  on  a  line  other 
than  the  one  that  brought  it  into  Los  Angeles  was  not  condenmed. 

In  Chicago^  M.  db  St.  P.  Ry.  v.  Minn.  Civic  Asso.^  247  U.  S.,  490, 

also  particularly  referred  to  by  the  complainant,  it  was  clearly 
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pointed  oat  that  the  service  performed  on  shipments  in  Minneapolis, 
when  delivered  by  the  terminal  road  whose  stock  was  owned  prin- 
cipally by  the  line  carriers,  and  whose  charge  for  delivery  was  con- 
demned, was  not  greater  than  the  service  performed  on  traffic  which 
was  delivered  in  that  city  by  the  line  carriers  on  their  own  terminals. 
There  was  no  finding  or  suggestion  in  that  decision  that  the  de- 
fendants in  that  case  could  not  lawfully  charge  more  for  deliveries 
in  one  part  of  Minneapolis  than  in  another  part,  whether  on  their 
own  rails  or  on  the  rails  of  their  jointly  controlled  terminal  line,  if 
a  situation  in  respect  of  relative  services  similar  to  the  one  now 
being  considered  had  been  there  shown  to  exist. 

In  the  New  York  Harbor  Case^  47  I.  C.  C,  648,  also  strongly  urged, 
the  Commission,  in  spite  of  its  definite  recognition  of  industrial  New 
York,  including  a  part  of  the  state  of  New  Jersey,  as  a  single  eco- 
nomic and  manufacturing  community,  looked  with  approval  upon  a 
rate  adjustment  which,  for  short  hauls,  recognized  the  propriety  of 
an  additional  charge  for  lighterage  across  the  harl^or. .  As  a  part  of 
that  adjustment  it  was  shown  that  for  distances  of  not  to  exceed 
about  150  miles  the  rates,  on  both  classes  and  commodities,  to  Man- 
hattan and  Brookljm  were  higher,  by  the  amount  of  the  lighterage 
charge,  and  had  been  for  years,  than  to  Jersey  City  and  other  points 
on  the  New  Jersey  shore.  Of  particular  interest  in  this  connection 
are  the  rates  on*  anthracite  coal  f^m  the  mines  in  the  Scranton  dis- 
trict of  Pennsylvania  to  points  bordering  on  New  York  harbor, 
which  are  shown  by  tariffs  on  file  with  the  Conmiission  to  be  from 
50  to  70  cents  a  ton  higher  to  Manhattan  and  Brooklyn  than  to 
Jersey  City  and  Hoboken,  for  distances,  over  the  direct  line  of  the 
Delaware,  Lackawanna  &  Western,  ranging  from  180  to  210  miles. 
It  is  but  fair  to  say  that,  as  a  matter  of  fact,  the  New  York  Harbor 
Case  supports  the  conclusion  opposite  to  that  of  the  complainant, 
and  that  it  tends  to  justify  the  differential  here  in  question,  regardless 
of  whether  St.  Louis  and  East  St.  Louis  are  to  be  regarded  as  to- 
gether comprising  but  a  single  econ(Hnic  unit 

This  case  is  not  one  to  be  decided  on  technical  theories,  but 
as  a  practical  proposition  of  rate  making,  in  which  the  interests, 
not  only  of  the  shippers  of  the  St.  Louis  district,  but  as  well 
those  of  the  East  St.  Louis  district,  are  to  be  carefully  consid- 
ered. East  St.  Louis  is  in  a  real  sense  located  right  at  the  door 
of  the  Illinois  coal  deposits,  where  its  cost  of  transportation  is  fa- 
vorably affected  by  the  short  distance  from  the  mines,  and  by  its 
location  on  the  near  side  of  a  great  river,  and  is  entitled,  within  the 
reasonable  limits  of  rate  making,  to  all  the  benefits  of  that  location. 
The  two  cities  are  in  active  competition  with  each  other  in  the  loca- 
tion of  new  industries.    In  addition  to  its  lower  rate  on  coal  East  St 
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Louis  has  profited  by  its  adequate  and  unusual  water  supply  for 
manufacturing  purposes,  which  can  be  obtained  at  a  minimum  cost 
from  underlying  sheets  of  water  by  merely  pumping  it  through 
pipes  driven  into  the  ground.  Each  city  has  its  advantages  and 
its  disadvantages,  industrial  and  economic.  These  have  all  been 
fully  discussed  in  the  record  and  need  not  be  repeated  in  detail 
in  this  report,  where  the  question  that  is  being  considered  is  the 
propriety  of  the  rate  relationship  between  the  two  cities,  under 
standards  of  transportation  considerations  rather  than  of  dvic 
rivalry.  It  must  be  recognized,  however,  that  East  St.  Louis  has  a 
natural  advantage  of  location  over  St.  Louis  with  respect  to  this 
Illinois  coal,  of  which  it  should  be  deprived  by  a  readjustment  of 
rates  only  upon  a  clear  showing  of  justification.  East  St.  Louis  has 
grown  rapidly  in  recent  years,  but  there  is  no  showiqg  upon  this 
record  that  this  has  been  due  to  any  maladjustment  of  the  rates  on 
this  Illinois  coal,  at  the  expense  of  St.  Louis,  which  has  also  made 
rapid  progress  industrially. 

The  soundness  of  what  is  understood  to  be  the  contention  on  which 
the  complainant  chiefly  relies — ^that  because  of  their  membership  in 
the  terminal  association  the  proprietary  lines  are  required,  as  a  mat- 
ter of  law  and  regardless  of  a  material  difference  in  extent  and  char- 
acter of  service,  to  make  the  same  rate  to  St.  Louis  as  to  East  St. 
Louis — can  not  be  conceded.  The  weakness  in  this  contention  lies 
in  the  undue  importance  attached  to  the  mere  fact  of  a  common  ter- 
minal property  and  its  operation  as  a  unit.  If  this  unit,  by  dissolu- 
tion of  the  association  and  a  division  of  its  terminals  among  its  mem- 
bers, were  in  the  near  future  to  be  shredded  out  into  separate  ter- 
minals for  each  of  the  proprietary  lines,  the  situation  would  not  be 
essentially  different  from  what  it  is  now;  yet  the  contention  now 
made  could  not  then  reasonably  be  made  that  the  relative  services 
of  the  separate  through  lines  from  the  mines  to  final  points  of  de- 
livery in  St.  Louis  and  East  St.  Louis  would  play  no  part  in  the 
respective  rates  to  the  two  points.  These  proprietary  lines  have  in- 
curred no  greater  obligation  from  a  rate  standpoint  by  reason  merely 
of  their  combination  of  terminals.  The  propriety  of  that  combina- 
tion under  the  antitrust  laws  has  been  passed  upon  by  the  Supreme 
Court  of  the  United  States  in  the  case  cited. 

AiTCHisoN,  Commissioner: 

The  foregoing  portion  of  this  report  is,  with  minor  changes, 
based  upon  the  report  proposed  by  our  examiner  and  served  upon 
the  parties.  Detailed  exceptions  thereto  have  been  filed  by  the 
complainant.    The  defendants  and  interveners  did  not  except.    It  is 
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not  necessary  to  deal  with  the  exceptions  separately.  They  radiate 
from  two  points,  on  which  complainant  chiefly  relies,  one  of  fact, 
the  other  of  law.  There  is  a  question  of  fact  whether  the  East  St. 
Louis  and  St.  Louis  rate  districts,  as  now  constituted,  together  com- 
prise but  a  single  industrial  district.  Complainant  contends  that  as 
a  matter  of  law  the  proprietary  lines,  upon  reaching  East  St.  Louis 
with  St.  Louis  coal  for  transportation  thence  merely  to  another 
point  in  the  unified  St  Louis-East  St.  Louis  industrial  district,  as 
defined  by  the  complainant,  and  over  terminals,  which  the  complain- 
ant contends  ve  merely  a  continuation  of  the  proprietary  lines'  own 
rails,  are  prohibited  from  charging  a  higher  rate  for  the  transporta- 
tion of  the  St.  Louis  coal  than  for  the  transportation  of  the  East  St. 
Louis  coal.  It  is  therefore,  in  effect,  complainant's  contention  that  a 
greater  charge  could  not  be  made  on  the  St.  Louis  coal  than  on  the 
East  St.  Louis  coal  even  if  the  transportation  to  both  points  were 
over  the  line  of  a  single  carrier  from  the  mines  to  final  destinations. 
The  clause  of  section  1  of  the  act  which  defines  transportation  as 
mcluding  terminal  delivery  is  jurisdictional,  and  does  not  affect  the 
measure  of  the  rate,  or  relationship  of  rates,  for  the  terminal  service 
included  within  the  transportation.  This  interpretation  is  reflected 
in  our  own  action  in  cases  previously  cited  wherein  we  prescribed 
higher  rates  to  farther  distant  points  in  the  Chicago  switching  dis- 
trict than  to  nearer  points  on  the  same  lines  in  that  district  The 
determination  of  the  issue  in  such  cases  turns  upon  the  relative  serv- 
ices rendered  under  the  respective  through-rate  units  as  a  whole,  in- 
cluding line-haul  and  terminal  delivery,  without  necessarily  separat- 
ing the  one  from  the  other.  In  determining  the  relative  service  in 
this  case  the  bridge  service  is  an  element,  but  is  not  the  only  element 
considered.  As  shown,  the  average  distance  and  service  to  points  in 
the  St.  Louis  group  from  the  mines  in  question  exceeds  the  average 
distance  and  service  to  points  in  the  East  St.  Louis  group.  The  serv- 
ice under  the  through-rate  unit  on  the  St.  Louis  coal  is,  on  the  whole, 
substantially  greater  than  the  average  service  under  the  through-rate 
unit  on  the  East  St.  Louis  coal.  This  difference  in  service  controls 
the  present  controversy,  whether  the  facilities  of  the  Terminal  Rail- 
road Association  of  St.  Louis  are  viewed  as  those  of  a  separate  con- 
necting carrier  or  as  a  continuation  of  the  rails  of  the  proprietary 
lines  of  that  association,  and  whether  the  East  St.  Louis  and  St. 
Louis  rate  districts  are  treated  separately  or  as  together  comprising 
but  one  industrial  district.  In  the  New  York  Harbor  Case^  supra^ 
we  held  it  to  be  not  improper  for  the  carriers  to  make  the  rate  to 
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that  involved  in  this  proceeding,  in  view  of  the  additional  lighterage 
service  across  New  York  harbor,  although  we  definitely  recognized 
the  two  cities  as  together  comprising  a  single  industrial  district. 

Whether  the  decisions  of  the  Supreme  Court  of  the  United  States 
in  United  States  v.  Terminal  RaUroad  Association^  224  U.  S.,  883, 
and  236  U.  S.,  194,  prohibit  the  participation  of  the  terminal  associa- 
tion in  joint  rates  with  the  carriers  using  its  facilities,  and  the  de- 
cree prohibiting  the  association  from  acting  as  a  transportation 
company  and  from  operating  its  properties  "  otherwise  than  as  ter- 
minal facilities  for  the  railroad  companies  using  the.,  same,"  is  not 
decisive  as  to  the  reasonableness  of  the  rates  to  St.  Louis  compared 
with  the  rates  to  East  St.  Louis.  Whatever  the  form  of  tariff  publi- 
cation, the  decree  has  not  prohibited  the  terminal  association  from 
participating  in  the  carriage  of  coal  to  St.  Louis.  The  association 
was  not  dissolved  by  the  court.  Without  the  facilities  of  the  terminal 
association  the  bulk  of  the  traffic  in  coal  and  other  commodities  could 
not  reach  St.  Louis.  If  the  through  rates  from  the  mines  to  final 
points  of  delivery  in  St.  Louis  are  found,  as  they  are  in  this  pro- 
ceeding, to  be  reasonable  and  not  unduly  prejudicial,  it  is  of  small 
consequence  here  whether  the  association  in  the  future  takes  care 
of  its  part  of  the  through  rate  by  continuing  to  participate  in  joint 
rates  with  the  line  carriers  to  East  St.  Louis  or,  in  obedience  to  a 
requirement  of  the  court  decree  cited,  changes  its  form  of  tariff 
participation  by  naming  its  charge  separately  as  a  terminal  charge. 

It  is  contended  that  there  is  no  reason  for  the  difference  in  rates  on 
coal  from  Indiana  mines  to  St  Louis  and  East  St.  Louis,  where  the 
haul  ranges  from  161  to  229  miles,  and  the  traffic,  therefore,  comes 
from  beyond  the  100-mile  zone.  But  rates  from  the  different  groups 
of  mines  in  Illinois  and  Indiana  are  made  with  relation  one  to  the 
other,  and  any  different  adjustment  to  these  destination  points  would 
disrupt  a  relationship  which  has  long  existed,  and  with  no  profit  to 
the  complainant.  Only  a  small  part  of  the  St.  Louis  coal  comes  from 
the  Indiana  mines.  As  already  shown,  about  80  per  cent  comes  from 
group  2  in  Illinois,  from  which  the  weighted-average  haul  to  East 
St.  Louis  is  only  about  24  miles.  The  rates  from  the  Indiana  mines 
are  related  to  the  rates  from  group  2. 

It  is  further  contended  that  St.  Louis  has  the  same  rates  as  East 
St.  Louis  on  all  the  important  movements  of  raw  material  inbound, 
except  on  coal  from  mines  in  Illinois  and  Indiana.  This  is  true  only 
from  points  beyond  the  100-mile  zone,  and  then  because  on  long-haul 
traffic  the  trunk  line  revenues  are  regarded  as  sufficient  to  enable  the 
line-haul  carriers  to  absorb  the  terminal  charge,  which  consideration 
fails  as  to  the  short-haul  traffic. 
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Upon  all  the  facts  of  record  we  adopt  the  proposed  report  as  modi- 
fied as  a  part  of  this  report,  and  find  that  the  rates  assailed  are  not 
unreasonable,  unjustly  discriminatory,  or  unduly  prejudicial.  The 
complaint  will  be  dismissed. 

WooLLBY,  Com/nviasioner^  concurring: 

I  concur  in  the  majority  findings  because  they  embody  the  only 
soimd  disposition  of  this  case  upon  the  facts. 

St.  Louis  is  laboring  under  an  economic  handicap,  due  partially 
at  least  to  a  disadvantage  of  location  as  opposed  to  East  St.  Louis, 
on  short-haul  trafiic  from  the  east.  The  Mississippi  River  is  a  nat- 
ural barrier,  affecting  the  costs  of  transportation  as  between  these 
respective  commimities,  not  easily  to  be  overcome.  Deliveries  in 
East  St.  Louis  are  made  without  the  use  of  expensive  bridges  as  well 
as  the  additional  terminal  facilities  on  the  west  side  of  the  river. 
So  long  as  St.  Louis  is  served  by  a  privately  owned  terminal  utility, 
representing  a  tremendous  investment,  it  can  scarcely  expect  its 
transportation  costs  on  this  traffic  to  be  as  low  as  those  of  East.  St. 
Louis. 

The  problem  thus  confronting  St.  Louis  is  one  which,  in  my  opin- 
ion, it  must  solve  for  itself.  A  solution  in  part  at  least,  and  perhaps 
the  only  probable  one,  lies  in  municipal  ownership  of  the  river 
bridges  and  west -side  terminals.  The  acquisition  of  these  properties 
would,  of  course,  require  a  heavy  expenditure,  but  the  properties 
could  be  publicly  operated  at  a  less  cost  to  the  industries  of  St.  Louis 
than  they  now  pay.  Li  my  view  many  of  our  large  trade  and  in- 
dustrial centers  must  work  out  their  own  terminal  problems,  and 
only  through  ownership  of  terminals  by  the  community  governments 
themselves  may  this  best  be  accomplished. 

Eastman,  Commissioner^  dissenting: 

While  I  agree  with  much  that  is  said  in  the  majority  opinion,  I 
am  unable  to  concur  in  the  result.  It  appears  that  St.  Louis  and 
East  St.  Louis,  though  separated  by  the  Mississippi  River  and  con- 
nected only  by  costly  bridges  or  ferry  service,  are  treated  as  one 
community  for  rate-making  purposes  and  take  the  same  rates  on  all 
traffic  from  and  to  points  beyond  a  100-mile  zone,  except  in  some  in- 
stances on  coal.  Even  within  the  100-mile  zone,  live  stock  moves 
to  both  cities  at  equal  rates  from  points  west  of  the  river,  in  ac- 
cordance with  our  finding  in  the  Dimmdtt'Caudle-Smith  Case;  and 
there  are  several  other  like  exceptions.  The  practical  result,  since 
traffic  within  the  100-mile  zone  other  than  coal  is  relatively  unimpor- 
tant, is  that  East  St.  Louis  has  the  same  rates  as  St.  Louis  on  all  im- 
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portant  movements  of  manufactured  products  outbound,  and  on  all 
important  movements  of  raw  material  inbound  except  coal.  On  coal 
from  the  mines  in  Illinois  and  Indiana  it  has  a  substantial  preference 
over  St.  Louis.  Since  coal  is  perhaps  the  most  important  raw 
material  of  all,  the  commercial  advantage  of  this  situation  to  East 
St.  Louis  is  manifest. 

In  passing,  it  may  be  remarked  that  the  theory  approved  by  the 
majority  does  not  support  a  difference  in  rates  on  coal  from  the 
Indiana  mines,  where  the  haul  ranges  from  161  to  229  miles.  The 
more  important  question,  however,  is  whether  there  is  sufficient 
reason  for  the  difference  in  the  case  of  coal  from  the  Illinois  mines, 
which  are  within  the  100-mile  zone.  Undoubtedly,  the  bridges  or 
ferries  add  materially  to  the  cost  of  transportation  when  the  coal  is 
destined  to  St.  Louis.  But  this  additional  cost  is  the  same  whatever 
the  length  of  the  haul.  The  logic  is  not  clear  of  a  system  of  rates 
which  draws  around  St.  Louis  a  small,  arbitrary  circle  and  confines 
within  its  limits  the  use  of  a  differential,  especially  when  every  now 
and  then  the  rates  are  made  equal  regardless  of  the  circle. 

No  process  of  rate  making,  of  course,  can  avoid  the  transporta- 
tion cost  of  the  river  crossing,  and  it  must  be  borne  by  the  traffic. 
The  theory  underlying  the  100-mile  zone  seems  to  be  that  the  higher 
rates  for  the  longer  distances  can  more  easily  be  adjusted  so  that 
the  cost  may  be  spread  or  absorbed.  But  even  on  this  theory,  I  fail 
to  see  a  great  deal  of  difference  between  rates  on  live  stock  for 
average  distances  of  150  to  175  miles  and  rates  on  coal  for  average 
distances  of  25  to  50  miles.  Nor,  though  the  process  is  more  readily 
perceptible,  is  it  impossible  to  strike  an  average  of  the  shorter-dis- 
tance rates  by  which  compensation  may  be  secured  for  the  cost 
incident  to  the  river  crossing  without  charging  the  two  cities  dif- 
ferent rates.  Apparently  this  is  now  done  on  live  stock  and  certain 
other  commodities.  Kegardless  of  distance,  also,  no  differential  is 
charged  to  parts  of  St.  Louis  which  can  only  be  reached,  after  Uie 
traffic  crosses  the  river,  by  movement  through  an  expensive  tunnel. 
My  judgment  is  that  St.  Louis  and*  East  St.  Louis  ought  to  be 
treated  consistently  as  one  conmiunity  or  consistently  as  two  com- 
munities; that  the  majority  opinion  in  this  case  is  quite  out  of 
harmony  with  our  opinion  in  the  Dimrmtt'CaudleSmith  Case;  and 
that  under  all  the  circumstances  of  record  it  is  unjust  that  East  St. 
Louis  should  be  given  a  preference,  because  it  happens  to  secure 
most  of  its  coal  at  near-by  points,  which  it  would  not  be  given  if 
the  coal  were  a  little  farther  away. 

I  am  authorized  to  say  that  Commissioner  McChord  joins  in  this 

dissent 
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Rate  of  $1.80  per  net  ton  on  coke  from  Seaboard,  N.  J.»  to  Hokendauqua,  Pa., 
found  not  unreasonable.    Complaint  dismissed. 

Oeorge  W.  Avhrey  for  complainant. 
Arthur  B,  Hayes  iot  intervener. 
JoJ¥n  L.  Seager  for  defendants. 

Report  of  the  Commissiok. 

Division  3,  Commissioners  Hall,  Woollet,  and  Eastman. 
By  Division  3 : 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner.    No  exceptions  were  filed. 

Complainant,  a  corporation,  operates  two  blast  furnaces  at  Hoken- 
dauqua,  Pa.,  for  the  manufacture  of  pig  iron.  It  alleges  by  complaint 
filed  November  12, 1919,  that  the  rate  of  $1.80  charged  on  103  carloads 
of  coke  shipped  during  September,  October,  November,  and  Decem- 
ber, 1917,  from  Seaboard,  N.  J.,  to  Hokendauqua,  was  unreasonable 
to  the  extent  that  it  exceeded  $1.15.  Reparation  is  sought.  The 
Seaboard  By-Product  Coke  Company,  the  consignor,  intervened  and 
offered  evidence  on  behalf  of  complainant.  As  section  206(f)  of  the 
transportation  act,  1920,  provides  that  the  period  of  federal  control 
shall  not  be  computed  as  a  part  of  the  periods  of  limitation  in  claims 
for  reparation  to  the  Commission  for  causes  of  action  arising  prior 
to  federal  control,  claims  covering  the  shipments  herein  which  moved 
more  than  two  years  prior  to  the  filing  of  complaint  are  within  our 
jurisdiction.    Rates  are  stated  in  amounts  per  net  ton. 

The  shipments  moved  over  the  lines  of  the  Delaware,  Lackawanna 
&  Western  Railroad,  hereinafter  termed  defendant, -to  Phillipsburg, 
N.  J.,  and  the  Central  Railroad  of  New  Jersey  to  Hokendauqua,  a 
distance  of  99  miles.  They  were  delivered  there  to  the  Ironton  Rail- 
road for  spotting  at  complainant's  plant. 
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Prior  to  July  1, 1917,  the  rate  from  Seaboard  to  Hokendauqua  was 
$1.15.  On  that  date  it  was  increased  15  cents  in  common  with  other 
coke  and  coal  rates  in  this  territory.  On  November  26,  1917,  it  was 
reduced  to  $1.15,  and  on  June  25,  1918,  under  General  Order  No.  28 
of  the  Director  General  of  Railroads  increased  to  $1.60.  The  ship- 
ments made  on  or  after  November  26, 1917^nd  before  June  25, 1918, 
which  were  charged  a  rate  higher  than  $1.15  were  overcharged.  De- 
fendants should  make  prompt  refund.  The  $1.30  rate  yielded  earn- 
ings of  13  mills  per  ton-mile,  and  under  a  30-ton  loading,  $39  per 
car  and  39  cents  per  car-mile. 

As  evidence  of  unreasonableness  complainant  relies  primarily 
upon  the  short  duration  of  the  rate  charged  and  its  subsequent  re- 
duction to  the  old  level.  It  cites  for  comparison,  among  others,  a 
contemporaneous  rate  of  $1.15  on  coke  from  Steelton,  Pa.,  to  Balti- 
more, Md.,  88  miles. 

Defendant  denies  that  the  reduction  should  be  accepted  as  suffi- 
cient evidence  of  imreasonableness.  It  points  out  that  the  15-cent 
increase  was  part  of  a  general  rate  increase  and  that  rates  on  coke 
•from  Seaboard  to  other  furnaces  in  the  same  general  territory  were 
similarly  increased,  on  the  same  date.  It  maintains  that  competitive 
conditions  were  chiefly  responsible  for  the  reduction  and  that  the 
transportation  service  performed  warranted  the  rate  exacted. 

From  Seaboard  to  Bethlehem,  Pa.,  89  miles,  the  contemporaneous 
rate  was  $1.30.  Bates  on  coke  from  Camden,  N.  J.,  to  points  indi- 
cated, effective  prior  to  June  25,  1918,  which  included  the  general 
increase  in  July,  1917,  of  15  cents  per  ton,  were  as  f oIIot^s  : 


To- 


Oxford  Furnace,  N.  J. 

Whart<m,N.J 

Bethlehem,  Pa 

Catasanqua,  Pa 

Hokendauqua,  Pa — 


Deliveiy. 


D.,  L.  &W 

.....do. 

C.R.  R.ofN.  J. 

do 

do 


IfUeB. 


102 
124 
96 
104 
107 


Rata. 


11.45 
1.50 
1.35 
1.55 
1.55 


Intervener's  witness  referred  to  the  shipments  as  a  "  return  load 
in  empty  cars,"  unloaded  inbound  at  Seaboard.  According  to  de- 
fendant's witness  empty  cars  are  supplied  to  intervener's  plant  from 
the  Harrison  yard,  where  practicable,  and,  when  this  supply  is  ex- 
hausted, from  the  Secaucus  yard,  distant  from  the  plant  at  Seaboard 
about  3  and  3^  miles,  respectively ;  and  the  shipments  moved  largely 
in  cars  so  furnished.  In  the  movement  from  the  plant  at  Seaboard 
to  Hokendauqun  the  cars  are  classified  four  times,  namely,  at  Har- 
rison yard,  Secaucus  yard.  Port  Morris  yard,  and  Phillipsburg. 
Thus  the  transportation  involves  complicated  switching  movements 
through  busy  terminals  in  addition  to  a  bridge  haul  at  Northampton, 

Pa.,  and  the  spotting  service  at  Hokendauqua. 
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The  rate  paid  was  not  disproportionate  to  contemporaneous  rates 
on  the  same  commodity  to  certain  other  points  in  the  same  general 
territory.  As  we  have  frequently  pointed  out,  the  reduction  of  a 
rate  is  not  of  itself  conclusive  evidence  of  unreasonableness  of  the 
rate  reduced.  It  does  not  appear  that  the  rate  assailed  was  exces- 
sive for  the  service  rendered. 

We  find  that  the  rate  assailed  was  not  unreasonable.  The  com- 
plaint will  be  dismissed. 
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No.  10860. 

CUYAHOGA  VALLEY  RAILWAY  COMPANY 

V. 

DIRECTOR  GENERAL,  WHEELING  &  LAKE  ERIE 

RAILWAY  COMPANY,  ET  AL. 


Submitted  March  1,  1920,    Decided  June  2, 1920. 


Refusal  of  defendants  to  increase  the  amount  of  their  absorption  of  com- 
plainant's switching  charges  on  shipments  between  points  on  complainant's 
line  and  points  of  interchange  with  defendants*  lines  not  found  to  be  un- 
lawful.   Complaint  dismissed. 

C.  M.  Andrua  for  complainant. 

Morrison  R.  Waite  and  S.  H.  West  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Haul,  Aitghison,  and  Eastman. 

AiTOHisoN,  Commissioner: 

The  issues  here  presented  were  made  the  subject  of  a  report  pro- 
posed by  the  examiner,  and  no  exceptions  were  filed  by  the  parties. 

Complainant  is  a  corporation  engaged  in  the  business  of  trans- 
porting property  by  railroad  at  Cleveland,  Ohio,  where  its  tracks 
connect  with  those  of  defendants  Baltimore  &  Ohio  Railroad  and 
Wheeling  &  Lake  Erie  Railway.  It  receives  from  and  delivers  to 
said  defendants  freight  in  carloads  originating  at  or  consigned  to 
points  on  their  lines  or  the  lines  of  their  connections,  for  which 
service  it  makes  a  charge  of  $3.50  per  loaded  car  under  tariffs  law- 
fully on  file  with  us.  Defendants  absorb  $1.40  of  this  charge,  pro- 
vided that  the  movement  is  entirely  within  the  Cleveland  switching 
limits.  The  balance,  or  $2.10  per  car,  is  borne  by  the  shippers.  Com- 
plainant contends  that  by  reason  of  increased  operating  costs,  the 
amount  absorbed  by  the  trunk  lines,  which  complainant  terms  an 
allowance,  is  inadequate,  and  that  the  refusal  of  defendants  to 
absorb  a  greater  amount,  or  as  complainant  expresses  it,  to  make  an 
adequate  allowance  is  unjust  and  unreasonable  in  violation  of  sec- 
tion 1  of  the  act  to  regulate  commerce.  We  are  asked  to  prescribe 
for  the  future  an  ^^ allowance"  of  not  less  than  $2.75  per  car,  or 
such  other  ^'  minimum  allowance  "  as  we  may  consider  reasonable. 

The  early  history  of  the  Cuyahoga  Valley  Railway  is  set  forth  in 

the  Industrial  Railways  Case^  29  L  C.  C,  212,  at  page  301,  and  need 
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not  be  repeated  here.  It  was  incorporated  in  1905  and  opeif  tes  some 
9  miles  of  tracks  in  and  about  the  plant  formerly  owned  by  the 
Cleveland  Furnace  Company  but  now  by  the  Otis  Steel  Company. 
Complainant  owns  the  tracks  rtUd  equipment,  but  the  land  on  which 
the  tracks  are  laid  is  leased  from  the  Otis  Steel  Company.  All  shares 
of  complainant's  capital  stock  are  owned  by  the  steel  company. 

Complainant  performs  all  switching  between  industries  located  on 
its  line  and  the  points  of  interchange  with  the  connecting  trunk  lines. 
The  only  industry,  otber  than  the  Otis  Steel  Company,  mentioned  in 
the  record  as  being  served  regularly  by  complainant  is  the  Semet- 
Solvay  Company,  which  manufactures  coke  and  its  by-products  in  a 
plant  located  on  land  leased  from  the  Otis  Steel  Company.  A  small 
amount  of  switching  is  performed  at  irregular  intervals  for  other 
shippers,  and  occasionally  cars  are  switched  from  one  of  the  trunk 
lines  to  another.  In  addition  to  the  interchange  switching,  com- 
plainant performs  certain  interplant  switching  between  the  plants 
of  the  Semet-Solvay  Company  and  the  Otis  Steel  Company,  and  a 
large  amount  of  intraplant  switching  for  the  latter  company.  For 
each  of  these  services  complainant  makes  a  charge  of  $3.50  per  car. 
In  the  case  of  the  interplant  and  intraplant  switching  this  charge  is 
collected  entirely  from  the  industry  served,  but  in  the  case  of  cars 
interchanged  with  the  trunk  lines  and  on  which  they  receive  a  line 
haul  only  $2.10  is  paid  by  the  consignor  or  consignee,  the  remaining 
$1.40  being  paid  by  the  trunk  lines.  • 

A  considerable  amount  of  evidence  was  introduced  by  complain- 
ant tending  to  show  that  its  operating  costs  have  greatly  increased 
since  1916,  when  the  absorption  of  $1.40  was  first  made.  Before  de- 
termining the  effect  of  this  evidence,  however,  it  will  be  necessary  to 
consider  the  character  in  which  this  complainant  comes  before  us  and 
the  nature  of  the  so-called  allowance  which  it  seeks  to  have  increased. 

The  complaint  itself  and  much  of  the  evidence  presented  would 
seem  to  indicate  that  complainant  is  a  common-carrier  industrial 
line  subject  to  the  act.  Complainant's  secretary  and  treasurer 
testified  as  follows: 

Q.  •  ♦  ♦  Is  the  Cuyahoga  Valley  operated  as  a  plant  faciUty  or  along 
the  line  of  a  common  carrier? 

A.  It  is  operated  as  an  entirely  separate  concern  from  the  Furnace  Company 
in  every  particular. 

Q.  In  other  words,  the  Cuyahoga  Valley  Railway  Company  has  no  conhec- 
tlon  whatever  with  the  Cleveland  Furnace  Company  or  the  Semet-Solvay  Com- 
pany? 

A.  It  is  an  entirely  separate  concern.  Its  hooks  are  kept  separately,  and  it 
pays  its  taxes  separately  and  is  maintained  as  a  s^arate  organization. 

Complainant  is  incorporated  as  a  common  carrier,  and  makes 
reports  to  us.    By  its  tariff  on  file  with  us  it  holds  itself  out  to  switch 
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carload  freight  between  "  all  points  on  its  line  "  and  connecting  rail- 
roads at  a  charge  of  $3.60  per  car.  Before  filing  this  tariflf  it  applied 
to  and  received  authority  from  us  to  increase  the  former  rate  of 
$2.50.  • 

On  the  other  hand,  complainant,  in  its  brief,  takes  the  position 
that  it  is  not  a  common  carrier,  but  a  mere  plant  facility,  and  that 
the  so-called  allowance  is  of  the  kind  referred  to  in  section  15  of 
the  act. 

In  Manufacturers  Railway  Co,  v.  St,  L.,  /.  M.  <&  S,  Ry.  Co,^  28 
I.  C.  C,  93,  we  said,  at  page  101 : 

♦  ♦  ♦  Sometimes,  for  competitive  or  other  reasons,  a  trunk  line  will 
absorb  the  charge  of  a  connecting  terminal  line  for  gathering  freight  origi- 
nating on  the  latter  to  the  rails  of  the  trunk  line.  Manifestly  such  service  of 
the  terminal  line  is  one  performed  for  the  trunk  line  and  not  for  the  shipper, 
and  should  be  paid  for  by  the  trunk  line  and  not  by  the  shi];^r.  While  the 
trunk  line  may  thup  make  such  absorptions  voluntarUy,  we  have  not  had  cited 
to  us  and  are  not  ourselves  familiar  with  any  principle  of  law  under  which 
the  Commission  could  compel  the  trunk  line  thus  to  bear  not  only  the  expense 
of  the  service  of  a  connecting  terminal  line  but  the  reasonable  profit  In  addi- 
tion which  presumably  wUl  be  included  in  the  terminal  carrier's  rate.  We  are 
speaking  now  of  a  terminal  line  which  is  in  all  respects  a  carrier  subject  to 
the  act. 

Similarly,  allowances  are  frequently  made  by  the  trunk  Une  to  an  industry 
under  section  15  of  the  act  for  services  rendered  by  an  industrial  line  owned 
by  it  or  its  stockholders,  as  for  an  instrumentality  furnished  by  the  shipper, 
the  only  concern  of  the  Comlbission  in  such  case  being  to  satisfy  itself  that 
the  allowances  are  not  above  the  reasonable  cost  of  the  service  and  therefore 
are  not  indirectly  a  rebate  of  a  part  of  the  trunk  line's  charge  to  the  owning 
industry  through  the  medium  of  the  latter's  industrial  railway.  These  allow- 
ances also  are  voluntarily  made  as  for  services  performed  by  the  shipper  for 
the  trunk  line  and  it  is  not  settled  law  that  we  can  require  them  to  be  made 
by  the  trunk  line  any  more  than  we  can  require  the  latter  to  absorb  the  pub- 
lished rate  of  the  terminal  carrier  subject  to  the  act,  referred  to. 

It  is  to  be  observed  that  the  only  allegation  made  in  this  com- 
plaint of  a  violation  of  the  act  is  that  defendants'  refusal  to  make 
an  ''  adequate  allowance  "  to  complaint  is  unjust  and  unreasonable 
in  violation  of  section  1.  It  is  not  clear  from  the  record  upon  what 
theory  the  complainant  would  be  benefited  if  we  were  to  require 
the  trunk  lines  to  absorb  a  greater  amount  than  now  provided  for 
in  their  tariffs.  As  above  indicated,  complainant  now  publishes  in 
tariffs  on  file  with  us  a  charge  of  $3.60  per  loaded  car  interchanged 
with  its  trunk  line  connections  either  for  delivery  to  plants  located 
on  its  rails  or  cars  loaded  out  from  such  plants.  The  trunk  lines 
absorb  $1.40  of  such  charge.  Assuming  that  the  trunk  lines  would 
absorb  $2.75  of  such  charge,  the  complainant  would  not  be  benefited 
thereby,  because  under  its  published  tariff  it  could  exact  from  the 
shippers  or  consignees  located  on  its  rails  but  75  cents.    In  other 
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words,  the  amount  it  would  secure  for  its  dtKtching  service  would 
be  the  same,  but  the  consignees  or  shippers  would  pay  less  and  the 
trunk  lines  more.  None  of  the  shippers  or  consignees,  however,  are 
parties  to  the  complaint,  nor  is  complaint  made  that  the  rates  paid 
by  such  shippers  are  unreasonable  or  otherwise  unlawful.  It  fol- 
lows, therefore,  that  the  complaint  must  be  dismissed. 


No.  10640. 
NATIONAL  REFINING  COMPANY 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


Suhmitted  February  21,  1920.    Decided  June  i,  1920. 


Rates  on  petroleum  and  its  products,  in  carloads,  from  Coffeyville,  Kans.,  to 
Healdton,  Okla.,  found  to  have  been  and  to  be  unreasonable.  Reasonable 
maximum  rates  on  those  commodities  in  tank  cars  prescribed  for  the 
future  and  r^aration  awarded. 

CUfford  Thome  and  W.  T.  WUdman  for  complainant 
T.  J.  Norton  for  defendants. 

Rbpobt  of  thb  Commission. 

Division  2,  Commissioners  Clabk,  Daniels,  and  Woollbt. 
WooLLBT,  Commissioner: 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner,  and  no  exceptions  were  filed  by  the  parties 

Complainant  is  a  corporation,  operating  an  oil  refinery  at  Coffey* 
ville,  Kans.,  for  the  manufacture  of  petroleum  products  from  crude 
petroleum  obtained  from  the  so-called  midcontinent  oil  field  in 
Kansas  and  Oklahoma,  and  maintaining  a  distributing  station  at 
Healdton,  Okla.,  for  the  marketing  of  its  products.  By  complaint 
filed  May  12, 1919,  it  alleges  that  the  rates  maintained  by  defendants 
on  petroleum  and  its  products,  in  tank  cars,  from  Coffeyrille  to 
Healdton^  for  more  than  the  preceding  two-year  period,  were  and 
are  unjust  and  unreasonable  in  violation  of  section  1  of  the  act  to 
regulate  commerce,  and  on  and  after  March  21, 1918,  in  violation  of 
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section  10  of  the  federal  control  act;  and  were  and  are,  in  their 
relation  to  certain  other  cited  rates,  unduly  prejudicial  to  complain- 
ant and  unduly  preferential  of  competing  shippers  under  the  latter 
rates,  in  violation  of  section  3  of  the  act  to  regulate  commerce;  and 
that  certain  of  the  rates  exceeded  and  exceed  the  aggregates  of  con- 
temporaneous intermediate  rates,  in  violation  of  section  4  of  the  act. 
The  prayer  is  for  reparation  on  shipments  made  within  the  two-year 
period  and  for  reasonable  and  nonprejudicial  rates  for  the  future. 
Bates  herein  stated  are  in  cents  per  100  pounds. 

In  1917,  1918,  and  1919  complainant  shipped  from  Coffeyville  to 
Healdton  upward  of  30  box-car  loads  of  refined  petroleum  products, 
in  barrels,  which  it  marketed  in  competition  with  the  local  refinery. 
During  this  period  the  rates  appUed  to  oU  in  barrels  and  in  tank  cars. 
Complainant  expects  that  the  future  movement  will  be  in  tank  cars, 
and  the  question  of  a  rate  for  the  future  will  be  confined  thereto. 

Healdton  is  a  local  point  on  a  short  branch  of  the  Oklahoma,  New 
Mexico  &  Pacific  Railway,  about  31  miles  .west  of  Ardmore,  Okla. 
The  branch  was  constructed  in  1917  from  Ringling  Junction,  Okla., 
to  afford  an  outlet  for  the  Healdton  oil  field.  Prior  to  September 
15, 1917,  on  which  date  the  branch  was  taken  over  by  that  line  from 
the  constructing  contractor  and  the  rates  to  Ringling  Jimction  were 
extended  to  Healdton,  the  through  rates  included  the  contractor's 
charge  of  5  cents  for  transportation  over  the  branch.  That  charge 
must,  of  course,  be  disregarded ;  and  as  it  was  understood  at  the  hear- 
ing, without  objection  by  defendants,  that  as  to  that  period  the  two 
points  might  be  considered  as  one,  the  rates  hereinafter  shown  up  to 
the  date  named  are  those  to  Ringling  Junction.  Practically  all  of 
the  shipments  moved  over  the  Atchison,  Topeka  &  Santa  Fe  Rail- 
way to  Purcell,  Okla.,  the  Gulf,  Colorado  &  Santa  Fe  Railway  to 
Ardmore,  and  the  Oklahoma,  New  Mexico  &  Pacific  Railway  to 
destination,  a  distance  of  374  miles.    Various  rates  were  charged, 

as  follows:  Oenti. 

Prior  to  September  16,  1917 70 

September  16, 1917,  to  May  15,  1918,  iuclusive 50 

May  16,  1918,  to  June  24,  1918,  inclusive 71. 5 

June  25,  1918,  and  after 80.5 

The  50-cent  rate  was  the  simi  of  a  commodity  rate  of  35  cents  to 
Ardmore  and  a  fifth-class  rate  of  15  cents  to  Healdton.  The  rate 
of  70  cents  was  a  joint  fifth-class  rate  to  Ringling  Junction,  and 
the  two  last  named  were  successive  joint  fifth-class  rates  to  Heald- 
ton. Each  of  the  joint  rates  exceeded  the  sum  of  the  contempo- 
raneous local  rates  to  and  from  Ardmore. 
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There  are  other  available  routes  over  the  defendant  lines,  the 
shortest  of  which  is  via  the  Missouri,  Kansas  &  Texas  Railway  to 
Oklahoma  City,  the  Atchison,  Topeka  &  Santa  Fe  Railway  to  Pur- 
cell,  the  Gulf,  Colorado  &  Santa  Fe  Railway  to  Ardmore,  and  the 
Oklahoma,  New  Mexico  &  Pacific  Railway  beyond,  the  distance  being 
807  miles.  Over  these  routes  combinations  of  rates  to  and  from 
Ardmore  were  and  are  applicable,  as  follows : 

Cents. 

Prior  to  September  15, 1917 48 

S^tember  15,  1917,  to  June  19,  1918,  inclusive 50 

June  20, 1918,  to  June  24, 1918,  inclusive 50. 5 

June  25, 1918,  to  July  81, 1918,  incluslYe 68. 5 

August  1, 1918,  to  April  19, 1919,  inclusive 59 

April  20, 1919,  and  after 51. 5 

Complainant  submits  comparisons  with  other  rates  on  refined  pe- 
troleum in  adjacent  and  other  similar  territory,  with  rates  from 
Coffeyville  to  Healdton  on  other  commodities,  and  with  earnings 
on  all  traffic  handled  by  defendants,  as  tending  to  establish  the 
unreasonableness  of  the  rates  assailed.  The  unreasonableness  of  the 
present  rates  is  admitted  by  defendants,  who  propose  a  rate  of  44 
cents.  It  is  asserted  for  complainant  that,  measured  by  the  rate  in 
the  opposite  direction,  the  rate  should  not  exceed  32  cents;  measured 
by  the  percentage  relations  of  the  commodity  and  class  rates  from 
Coffeyville  to  Clinton,  Okla.,  the  rate  should  not  exceed  33.5  cents; 
and,  measured  by  the  ton-mile  earnings  under  the  rate  from  Kansas 
refining  points  to  Clinton,  the  rate  should  not  exceed  35  cents. 

At  least,  the  parties  agree  that  the  rate  may  be  fixed  with  refer- 
ence to  the  decision  in  National  Petroleum  Asso,  v.  i/.,  K.  dk  T.  Ry. 
Co.^  47  I.  C.  C,  355,  though  they  differ  in  their  modes  of  applying 
the  standards  therein  prescribed.  That  case  was  similar  to  this  in 
that  it  involved  rates  on  petroleum  and  its  products,  in  carloads, 
from  18  producing  points  in  southeastern  Kansas,  including  Coffey- 
ville, to  the  following  Oklahoma  points:  Bartlesville,  Tulsa,  Cush- 
ing,  Drimiright,  Enid,  Oklahoma  City,  and  Clinton.  Group  rates 
from  the  producing  points  were  established,  based  on  the  average 
short-line  distances  to  the  seve^l  Oklahoma  points,  varying  from 
12  to  26  cents  and  yielding  ton-mile  earnings  ranging  between  1.95 
and  3  cents.  The  most  remote  point  was  Clinton,  to  which  the  aver- 
age distance  was  computed  at  267  miles  and  the  rate  fixed  at  26 
cents,  producing  ton-mile  earnings  of  1.95  cents.  The  present  rate 
to  Clinton,  effective  August  1, 1918,  representing  the  general  incre^i^ 
of  4.5  cents,  is  30.5  cents,  and  the  ton-mile  earnings  thereunder  are 
2.28  cents. 

The  average  short-line  distances  from  the  Kansas  producing  points 
in  the  National  Petroleum  Asso.  Casey  eupra^  are  291  miles  to  Ard- 
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more  and  322  miles  to  Healdton.  It  is  contended  for  defendants 
that,  as  the  present  commodity  rate  of  39.5  cents  from  Coffejrville  to 
Ardmore  is  not  assailed,  it  should  be  used  as  the  basis  of  the  rate 
to  Healdton.  For  the  average  distance  of  291  miles  this  rate  pro- 
duces a  ton-mile  revenue  of  2.68  cents.  Applying  this  figure  for  the 
322  miles  to  Healdton  and  adding  the  1-COTit  arbitrary  provided  by 
the  Oklahoma  distance  rates,  defendants  arrive  at  44  cents,  which 
they  contend  would  be  a  reasonable  rate.  But,  apart  from  the  fact 
that  no  presumption  of  reasonableness  attaches  to  the  Ardmore  rate 
merely  because  it  is  not  drawn  in  question  in  this  case,  defendants' 
proposition  would  make  a  rate  relatively  higher  for  the  greater  dis- 
tance than  the  rate  to  Clinton.  If  the  rate  to  Healdton  is  to  be 
determined  upon  the  principle  of  constant  progression,  the  ton-mile 
revenue  of  2.28  cents  imder  the  present  rate  to  Clinton,  based  upon 
the  rate  fixed  in  the  National  Petrolewm,  Aaso.  Ga^e^  would  afford 
the  fairer  measure ;  and  for  the  relatively  short  additional  distance 
of  55  miles  the  result  would  not  be  anomalous.  Applying  this  figure 
for  322  miles  would  produce  a  rate  of  37  cents,  equivalent  to  32.5 
cents  prior  to  June  25,  1918,  the  difference  representing  the  4.5-cent 
general  increase.  Complainant  concedes  that  it  would  be  satisfied 
with  a  rate  on  the  same  ton-mile  basis  as  the  present  rate  to  Clinton ; 
and  its  proposed  maximum  of  35  cents  is  predicated  on  that  figure, 
but  applied  to  the  short-line  distance  of  307  miles  from  Coffeyville. 
The  appropriate  factor  is  the  average  short-line  distance  from  the 
18  Kansas  points,  which  would  bring  the  Healdton  rate  more  nearly 
into  harmony  with  the  group  adjustment  established  in  the  above- 
cited  case. 

While  it  is  true  that  there  is  in  effect  at  present  a  rate  of  32  cents 
from  Healdton  to  Coffeyville  and  defendants  admit  that  conditions 
are  not  materially  different  from  those  in  the  opposite  direction,  the 
record  does  not  establish  it  as  the  maximum  reasonable  rate  for  the 
traffic  in  question.  Little  Rock  Freight  Bureau  v.  M.  P.  Ry.  Oo,y 
51 1.  C.  C,  23. 

The  question  of  rates  on  petroleum  and  its  products  from  the 
Kansas  points  to  Oklahoma  points  had  not  been  definitely  settled 
prior  to  the  decision  in  the  National  Petroleum  Aaso.  Case^  the  order 
in  which  became  effective  April  15, 1918,  and  pending  which  the  car- 
riers postponed  a  readjustment  of  the  rates  here  in  question;  and 
in  that  case  reparation  was  denied.  Upon  all  the  facts  of  record 
\w  find  that  the  rates  assailed  were,  prior  to  April  15,  1918,  un- 
reasonable in  so  far  as  they  exceeded  the  aggregates  of  the  con- 
temporaneous intermediate  rates  subject  to  the  act;  that  from  the 
latter  date  to  June  24,  1918,  inclusive,  they  were  unreasonable  to 
the  extent  that  they  exceeded  82.5  cents  per  100  pounds;  and  that 
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on  and  after  June  25,  1918,  they  were,  are,  and  will  be  unreasonable 
to  the  extent  that  they  have  exceeded  or  may  exceed  37  cents  per 
100  pounds.  We  further  find  that  complainant  made  shipments  as 
described  and  paid  and  bore  the  charges  thereon;  that  it  was  dam- 
aged thereby  in  the  difference  between  the  charges  paid  and  those 
that  would  have  accrued  on  the  bases  herein  found  reasonable;  and 
that  it  is  entitled  to  reparation  accordingly,  with  interest.  The 
amount  of  reparation  due  can  not  be  determined  upon  the  present 
record.  Complainant  should  prepare  a  statement  in  accordance  with 
rule  V  of  the  Rules  of  Practice.  The  alleged  undue  prejudice  is 
not  established. 

An  appropriate  order  will  be  entered,  in  compliance  with  which 
the  defendants  should  observe  the  requirements  of  the  fourth  sec- 
tion of  the  act. 
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No.  9461. 
DE  LAVAL  SEPARATOR  COMPANY 

ABERDEEN  &  ROCKFISH  RAILROAD  COMPANY  ET  AL. 


Submitted  May  S,  1918.    Decided  June  1, 1920. 


i.  Ratings  in  official,  western,  and  southern  claasiflcatlons  and  resulting  rates 
on  centrifugal  cream  separators,  In  carloads  and  less  than  carloads,  not 
shown  to  be  unreasonable  per  se  or  in  comparison  with  the  ratings  and 
rates  on  agricultural  implements,  other  than  hand. 

2.  Ratings  and  rates  on  centrifugal  cream  separators,  In  boxes,  not  shown  to  be 

unreasonable  in  comparison  with  the  ratings  and  rates  on  the  same  com- 
modity in  crates. 

3.  Rules  applicable  on  straight  carloads  of  agricultural  implements,  other  than 

hand,  and  mixed  carloads  of  agricultural  implements,  other  than  hand, 
and  centrifugal  cream  separators,  permitting  stoppage  in  transit  partly 
to  unload  and  storage  in  transit  not  shown  to  be  unjustly  discriminatory. 
Ck)mplaint  dismissed. 

Cassoday^  Butler^  Lamib  <&  Foster;  William  E.  Lamb;  Harry  C. 
Kelly;  and  Karl  D.  Loos  for  complainant. 

SamiLel  D.  Snow  for  International  Harvester  Company -of  Amer- 
ica; W.  J,  Evans  for  National  Implement  &  Vehicle  Association; 
W.  M.  Hopkins  for  Rock  Island  Plow  Company,  Acme  Harvesting 
Machine  Company,  Associated  Manufacturers'  Company,  and  Ren- 
frew Machinery  Company,  Limited ;  P.  TF.  Dougherty  for  Board  of 
Railroad  Commissioners  of  South  Dakota ;  E.  H.  Scott  and  Walter 
Condron  for  State  of  Iowa  and  Iowa  Board  of  Railroad  Commis- 
sioners; H,  D.  Caster  for  Kansas  Public  Utilities  Commission;  A.  R. 
Keeler  and  W,  L.  Derry  for  Illinois  Implement  and  Vehicle  Dealers' 
Association;  H,  D,  Skinner  for  Western  Retail  Implement,  Vehicle 
and  Hardware  Association ;  John  O.  Oage  and  C,  I.  Buxton  for  Min- 
nesota Implement  Dealers'  Association ;  W,  D.  Burdick  for  Associated 
Manufacturers'  Company ;  and  F.  R.  Sehenthall  for  Wisconsin  Im- 
plement &  Vehicle  Association  and  National  Federation  Implement  & 
Vehicle  Dealers'  Associations,  interveners. 

Kenneth  F.  Bwrgess  and  C,  E.  Spens  for  Chicago,  Burlington  & 
Quincy  Railroad  Company;  C,  B.  Ackerman  for  Chicago  &  North 
Western  Railway  Company;  R.  G,  Fyfe  for  western  classification 
lines;  Parker  McCoUester^  D,  P.  Connelly  F.  W.  Smithy  and  J.  W. 
AUison  for  official  classification  lines;  and  William  Burger  for  south- 
em  classification  lines. 
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Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley, 

WooiiLBT,  Commissioner: 

The  complaint  in  this  case,  filed  by  a  corporation  engaged  in  the 
manufacture  of  centrifugal  cream  separators  and  other  centrifugal 
Ynachines,  such  as  emulsors,  varnishing  machines,  oil-reclaiming  ma- 
chines, and  milk  clarifiers,  with  its  principal  plant  at  Poughkeepsie, 
N.  Y.,  alleges  that  the  carload  and  less-than-carload  ratings  in  the 
official,  western,  and  southern  classification  territories  on  centrifugal 
cream  separators  and  the  rates  applicable  thereunder  are  unreason- 
able per  se  and  as  compared  with  the  rates  on  agricultural  imple- 
ments, other  than  hand;  that  the  ratings  and  rates  on  centrifugal 
cream  separators,  in  boxes,  are  unreasonable  as  compared  with  the 
ratings  and  rates  on  centrifugal  cream  separators,  in  crates;  that  the 
provisions  maintained  by  certain  of  the  defendants  in  western  classi- 
fication territory  permitting  mixed  carload  shipments  of  centrifugal 
cream  separators  and  agricultural  implements,  other  than  hand,  at 
the  rate  and  minimum  weight  applicable  on  straight  carloads  of  agri- 
cultural implements,  result  in  unjust  discrimination  and  imdue  preju- 
dice; that  similar  mixing  rules  maintained  on  intrastate  traffic  in  the 
states  of  Illinois,  Iowa,  Nebraska,  Kansas,  Minnesota,  South  Dakota, 
North  Dakota,  and  Wisconsin  result  in  undue  prejudice;  that  the 
western  classification  provision  permitting  mixed  carload  shipments 
of  centrifugal  cream  separators  and  internal-combustion  engines  at 
the  class  A  rating  and  minimum  weight  of  24,000  pounds  results  in 
undue  prejudice  to  complainant;  and  that  the  rules  maintained  by 
certain  of  the  defendants  permitting  stoppage  in  transit  partly  to 
unload  and  the  storage  in  transit  of  straight  carloads  of  agricultural 
implements,  other  than  hand,  and  mixed  carloads  of  centrifugal 
cream  separators  and  agricultural  implements,  other  than  hand,  are 
unjustly  discriminatory  and  unduly  prejudicial. 

It  should  be  borne  in  mind  that  since  this  complaint  was  filed  and 
heard  substantial  changes  have  taken  place  so  far  as  the  classifica- 
tions are  concerned.  The  three  territorial  classifications  have  been 
consolidated  into  one  issue  and  many  of  the  rules,  packing  require- 
ments, and  ratings  have  undergone  changes. 

Several  state  commissions,  manufacturers  of  agricultural  imple- 
ments and  cream  separators,  and  associations  of  implement  dealers 
intervened,  all  in  opposition  to  the  cancellation  of  the  mixed  carload 
rules,  and  some  in  opposition  to  lower  ratings  or  rates  on  separators, 
boxed,  than  on  separators,  crated,  and  to  the  cancellation  of  the 
transit  rules  permitting  storage  and  stoppage  partly  to  unload. 
Rates  are  stated  in  cents  per  100  pounds.    When  agricultural  imple- 
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ments  are  referred  to  herein  the  term  will  be  understood  to  apply  to 
agricultural  implements,  other  than  hand. 

Centrifugal  cream  separators,  hereinafter  termed  separators,  are 
machines  used  at  creameries,  milk  stations,  and  on  farms,  to  separate 
cream  from  milk  by  a  centrifugal  process.  There  are  two  tjrpes,  one 
operated  by  motive  power  and  the  other  by  hand.  The  latter  may, 
by  a  few  simple  attachments,  be  made  capable  of  operation  by  power,' 
and  while  only  a  very  small  percentage  is  originally  sold  with  such 
attachments  it  appears  that  ultimately  a  majority  of  the  hand  ma- 
chines are  operated  by  power,  usually  by  gasoline  engines.  The  power 
separators,  which  constitute  less  than  1  per  cent  of  the  present  output, 
are  much  larger  and  more  valuable  than  the  hand  separators,  but  the 
classifications  make  no  distinction  between  them. 

Separators  are  rated  under  the  caption  "  machinery  and  machines  ^ 
as  follows: 


OffidaL 

Weetem. 

SoutlMRi. 

L.  C.  L. 

C.L. 

L.  C.  Jj, 

C.L. 

L.C.L. 

C.L. 

In  boxes 

2 
2 

»6 
»6 

2 
1 

»A 
»A 

2 
2 

>6 

Id ctitff^ r » , T , w. « . * . . T , . ^  . . 

>• 

1  Iffaimnm,  24,000  pounds,  subject  to  graduated  scales  dependent  upon  sice  or  capacity  of  cars  used. 

In  the  official  classification  the  first  specific  item  on  separators 
was  published  in  1904,  and  provided  first  class  for  less  than  carloads, 
and  fifth  class,  minimum  24,000  pounds,  for  carloads.  Various 
manufacturers  applied  for  reductions  in  both  the  carload  and  less- 
than-carload  ratings  and  the  latter  was  reduced  to  second  class  on 
July  1, 1914,  since  which  time  no  complaint  against  the  ratings  other 
than  that  here  in  issue,  has  been  received.  The  southern  classifica- 
tion originally  provided,  in  1905,  an  any-quantity  ratiug  of  second 
class,  except  when  not  packed  or  when  s.  u.  packed,  and  on  Novem- 
ber 1,  1912,  a  carload  rating  was  established.  In  the  Consolidated 
Classiflcdtion  Caee^  54  I.  C.  C,  1,  it  was  recommended  that  an  in- 
crease in  this  carload  rating  from  sixth  to  fifth  class  be  made,  but 
for  reasons  which  need  not  be  stated  here,  we  did  not  indorse  the 
recommendation.  In  western  classification  territory  the  present  rat- 
ings have  been  in  effect  since  1915,  when  the  rating  on  separators, 
boxed,  was  reduced  from  first  to  second  class  upon  application  of 
complainant. 

REASONABLENESS  OF  THE  RATINGS  AND  RATES. 

There  is  no  competition  between  separators  and  agricultural  imple- 
ments and  complainant  does  not  contend  that  there  should  be  a  fixed 
rate  relationship,  its  position  being  that  separators  packed  in  boxes 
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are  safer  and  better  traffic  than  agricultural  implements;  that  the 
weight  per  cubic  foot  is  greater  and  the  average  loading  heavier; 
that  the  movement  of  separators  is  substantial  and  regular;  that  the 
hazard  is  negligible;  that  the  absence  of  risk  makes  the  question  of 
value  unimportant;  that  separators  require  only  the  minimum 
amount  of  service,  no  greater  than  is  required  for  agricultural  imple- 
ments; and  that,  considering  all  of  the  transportation  conditions, 
the  rates  on  separators,  boxed,  should  be  lower  than  the  rates  on 
agricultural  implements.  It  asks  for  commodity  or  class  rates  on 
separators,  boxed,  both  in  carloads  and  in  less  than  carloads,  some- 
what lower  than  the  commodity  or  class  rates  on  agricultural  imple- 
ments from  and  to  the  same  points,  but  is  willing  to  accept  in  con- 
nection with  the  lower  carload  rates  a  minimum  of  36,000  pounds, 
provided  there  are  also  maintained  rates  the  same  as  the  present 
rates  on  agricultural  implements,  with  the  present  minimum  of 
24,000  pounds.  Complainant  ships  in  carload  lots  from  Pough- 
keepsie  to  numerous  distributing  houses  maintained  by  it  in  the 
east,  south,  and  west,  but  mostly  in  the  west.  The  separators  are 
distributed  in  less-than-carload  lots  from  the  branch  houses,  and 
complainant's  principal  interest  as  to  the  carload  rates  is  in  those 
from  Poughkeepsie  to  distributing  points  east  of  the  Mississippi 
River  and  from  the  Mississippi  River  to  distributing  points  west 
thereof. 

On  agricultural  implements,  in  carloads,  the  classification  ratings 
and  the  minimum  weight  are  generally  the  same  as  on  separators. 
Formerly  implements  were  subject  to  a  minimum  of  20,000  pounds 
in  the  southern  classification  while  in  the  western  the  minimum  on 
implements  was  not,  except  in  a  few  instances,  subject  to  the  grad- 
uated scale.  In  the  consolidated  classification  the  24,000-pound  mini- 
mum, subject  to  the  graduated  scale,  was  made  applicable  to  agricul- 
tural implements  generally,  following  our  recommendations  in  the 
Consolidated  Classification  Case,  supra.  The  less-than-carload  rat- 
ings on  implements  vary,  but  the  predominant  ratings  for  imple- 
ments, k.  d.,  are  third  class  in  the  western  and  southern  classifications, 
and  rule  25,  or  15  per  cent  lower  than  second  class,  in  official.  In  all 
three  territories  the  great  majority  of  the  agricultural  implements, 
s.  u.,  are  rated  double  first  class  or  first  class. 

There  are  a  number  of  instances  in  which  agricultural  implements, 
in  carloads,  are  accorded  commodity  rates  lower  than  the  classifica- 
tion basis.  From  Poughkeepsie  there  are  commodity  rates  on  im- 
plements to  points  in  the  west  which  are,  in  so  far  as  the  particular 
rates  cited  of  record  are  concerned,  from  2.5  to  8  cents  lower  than  the 
class  rates,  with  a  minimum  of  24,000  pounds.  The  official  classifica- 
tion lines  explain  that  these  rates  were  established  by  the  New  York 
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Central  Railroad  Company  for  use  by  an  implement  manufacturer 
at  Poughk&psie  in  order  partially  to  meet  the  rates  established  by 
the  Boston  &  Maine  Railroad  Company  from  Hooac  Falls,  N.  Y^  at 
which  point  there  is  a  large  agricultural  implement  factory,  and  were 
made  approximately  2  cents  over  the  class  rates  from  Albany,  N.  Y^ 
which  point  takes  the  same  rates  as  Troy,  N.  Y.,  westbound.  Hoosic 
Falls  normally  takes  Boston  rates  westbound,  which  are  the  same  as 
the  New  York  rates,  also  normally  applying  from  Poughkeepsie,  but 
the  Boston  &  Maine  established  rates  on  agricultural  implements, 
westbound,  from  Hoosic  Falls  on  the  basis  of  the  Troy  rates,  which 
are  lower  than  the  New  York  rates.  Complainant  insists  that  the 
same  reason  exists  for  reducing  the  rates  on  separators  from  Pough- 
keepsie in  order  partially  to  meet  the  rates  from  Little  Falls,  N.  Y., 
a  separator-manufacturing  point,  which  takes  the  same  fifth-class 
rates  westbound  as  Albany. 

There  are  also  commodity  rates  lower  than  the  class  rates,  from 
Ohio  River  crossings  and  from  Philadelphia,  Pa.,  and  Philadelphia 
rate  points  into  southern  classification  territory  on  a  limited  list  of 
agricultural  implements.  The  southern  classification  lines  explain 
that  the  rates  from  Ohio  River  crossings  were  established  because 
of  competitive  conditions  resulting  from  the  manufacture  of  agri- 
cultural implements  in  the  south,  and  suggest  that  the  rates  from 
Philadelphia  and  Philadelphia  rate  points  were  established  to  equal- 
ize the  rates  from  the  crossings. 

Complainant  asserts  that  there  are  numerous  instances  in  western 
trunk  line  territory  of  commodity  rates  on  agricultural  implements, 
in  carloads,  lower  than  the  class  rates,  but  the  only  instances  cited 
of  record  are  rates  from  Chicago  and  Rock  Island,  HI.,  to  La  Crosse  and 
Superior,  Wis. ;  Winona,  St.  Paul,  Minneapolis,  and  Duluth,  Minn.  ; 
Hutchinson,  Coffeyville,  Wichita,  Arkansas  City,  and  Belle  Plains, 
Kans. ;  Grand  Island  and  Kearney,  Nebr. ;  and  Joplin,  Mo.  It  was 
not  shown  that  in  western  trunk  line  territory  commodity  rates 
lower  than  the  class  rates  predominate  on  agricultural  implements, 
in  carloads,  and  defendants  assert  that  many  of  the  commodity  rates 
have  been  canceled  and  but  comparatively  few  remain. 

The  complaint  alleges  that  separators  move  steadily  throughout  the 
year  and  therefore  furnish  a  regular  and  uniform  tonnage  to  the  car- 
riers, while  the  largest  volume  of  agricultural  implements  moves 
during  a.  small  portion  of  any  given  year.  No  substantial  evi- 
dence was  introduced  in  support  of  these  allegations.  Witnesses 
for  interveners  testified  that  the  movement  of  separators  was  great- 
est in  the  fall  and  spring  months,  while  agricultural  implements 
move  in  imiform  volume  throughout  the  year  for  the  reason  that 
different  implements  are  required  by  farmers  during  different  sea- 
sons and  the  seasons  varv  in  different  localities. 
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There  is  much  evidence  of  record  concerning  transportation  con- 
ditions covering  the  movement  of  cream  separators,  as  compared 
with  agricultural  implements.  It  is  shown  that  the  weight  per  cubic 
foot  of  the  separators  is  heavier  and  the  average  loading  greater,  and 
that  there  is  no  difference  in  the  hazard  or  in  the  service  or  equip- 
ment required  in  the  movement  of  these  commodities.  The  value  of 
agricultural  implements  is  much  lower  than  that  of  separators,  while 
the  volume  of  movement  is  greater ;  in  fact,  it  may  be  said  that  the 
movement  of  separators  as  compared  with  that  of  agricultural  im- 
plements is  negligible.  These  differences  are  of  sufficient  importance 
to  have  justified  the  establishment  of  commodity  rates  on  agricul- 
tural implements  between  certain  points  without  taking  the  sepa- 
rators out  of  the  classification.  Complainant  concedes  that  sepa- 
rators are  properly  grouped  with  machinery  and  machines,  and  its 
contentions  with  respect  of  the  alleged  impropriety  of  a  mixture  of 
separators  with  agricultural  implements  are  all  opposed  to  its  con- 
tention that  the  rates  on  the  implements  should  be  used  as  a  measure 
of  the  reasonableness  of  the  rates  on  cream  separators. 

BOXES  V.   CRATES. 

Complainant  takes  the  position  that  the  weight  density  of  sepa- 
rators packed  in  boxes  is  greater  than  that  of  separators  in  crates, 
and  that  the  box  is  a  safer  package.  For  these  reasons  it  insists  that 
separators,  in  boxes,  should  be  rated  at  least  as  low  as  third  class  in 
less  than  carloads,  and  in  carloads  should  take  rates  at  least  10 
per  cent  lower  than  the  carload  rates  on  separators  in  crates.  It 
suggests  that  the  distinction  between  the  carload  rates  might  be 
maintained  by  establishing  a  minimum  of  36,000  pounds  in  connec- 
tion with  the  lower  commodity  rates  asked,  as  separators  in  crates 
can  not  be  loaded  to  that  weight  in  a  standard  box  car. 

Complainant's  machines  are  taken  apart  to  a  certain  extent  and 
packed  in  substantial  boxes  made  of  seven-eighths  inch  dressed  pine, 
tongued,  grooved,  and  glued,  separate  compartments  being  provided 
for  the  parts.  Other  manufacturers  represented  at  the  hearing  also 
pack  their  separators  in  boxes.  The  International  Harvester  Com- 
pany, hereinafter  called  the  International,  uses  a  substantial  crate, 
the  machines  being  packed  in  excelsior,  wrapped  in  heavy  paper, 
and  securely  braced  within  the  crate.  Certain  parts  are  packed  in  a 
fiber  box  fastened  within  the  crate.  The  evidence  shows  that  the 
claims  for  loss  and  damage  filed  by  complainant  and  the  Inter- 
national are  negligible.  A  representative  of  the  latter  concern  tes- 
tified that  his  company  had  formerly  used  boxes,  but  on  account  of 
greater  economy  had  adopted  the  crate  and  had  found  it  sufSciently 
safe.  A  member  of  the  Official  Classification  Committee  testified 
that  his  committee  had  come  to  the  conclusion  that  the  crate  was  as 
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safe  a  container  for  separators  as  the  box,  and  therefore,  in  ac- 
cordance with  its  established  practice,  made  no  distinctions  in  the 
ratings.  The  testimony  of  a  member  of  the  Southern  Classification 
Committee  was  to  the  effect  that  it  was  the  opinion  of  his  com- 
mittee that  a  crate  represented  no  greater  hazard  than  a  box  in  the 
transportation  of  separators.  The  chairman  of  the  Western  Classi- 
fication' Conmiittee,  hereinafter  termed  the  western  oitmimittee,  testi- 
fied that  his  committee  had  decided,  baaed  upon  the  testimony  of 
various  manufacturers,  that  the  box  was  a  better  package  than  the 
crate  and  entitled  to  a  lower  rating. 

Although  exhibits  illustrating  the  methods  of  packing  indicate 
that  the  difference  in  weight  density  is  due  to  a  certain  extent  to 
the  more  compact  manner  in  which  complainant's  separators  are 
packed,  it  is  not  shown  to  what  extent,  if  any,  it  is  due  to  a  difference 
in  the  weight  density  of  the  machines  themselves.  The  average  per 
car  loading  of  the  International's  machines  is  substantially  less  than 
the  average  loading  of  complainant's  machines,  but  more  nearly 
approximates  the  average  loading  shown  of  record  for  the  shipments 
of  other  manufacturers  who  pack  their  separators  in  boxes.  In  all 
three  classifications,  with  but  few  exceptions,  the  articles  in  the  ma- 
chinery and  machines  group  are  rated  the  same  in  crates  as  in  boxes. 

MIXTURE  WITH  AGRICULTURAL  IMPLEMENTS. 

At  the  time  of  the  hearing  the  provisions  permitting  the  shipment 
of  agricultural  implements  and  separators  in  mixed  carloads  pre- 
vailed throughout  western  trunk  line  and  trans-Missouri  territory 
and  on  intrastate  trafiic  in  Illinois,  Iowa,  Nebraska,  Kansas,  Minne- 
sota, South  Dakota,  North  Dakota,  and  Wisconsin. 

Under  the  official  classification  mixtures  were  provided  by  the 
application  of  rule  10  of  that  classification,  so  that,  generally  speak- 
ing, any  articles  provided  in  the  classification  could  be  shipped  in 
mixed  carloads  at  the  highest  rating  provided  for  any  article  in  the 
shipment  and  at  the  minimum  attached  to  that  rating.  It  was  as- 
serted of  record  that  the  feature  of  the  mixing  provisions  in  western 
classification  territory  most  objectionable  to  complainant  would  be 
eliminated  by  the  application  of  a  rule  made  on  the  basis  of  rule  10 
of  the  official  classification. 

The  question  of  a  rule  to  govern  ratings  and  rates  on  commodities 
shipped  in  mixed  carloads  was  discussed  in  the  Consolidated  Clasai- 
fication  Cdse^  supra.  We  there  recommended  to  the  Director  Gen- 
eral a  uniform  rule  providing  that  articles  having  a  carload  rate  or 
rating  may  be  shipped  in  mixed  carloads  at  the  carload  rate  applying 
on  the  highest-rated  article  and  subject  to  the  highest  minimum 
weight  attaching  to  any  article  in  the  load.    Our  recommendation 

was  accepted  in  part  and  the  consolidated  classification  contains  a 
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rule  providing  for  mixtures  at  the  highest  carload  rating  and  the 
highest  minimum  applicable  to  any  of  the  articles  in  the  carload,  so 
far  as  western  and  southern  classification  territories  are  concerned. 
It  includes  articles  taking  commodity  rates  so  far  as  official  classifi- 
cation tenftory  is  concerned. 

By  Freight  Rate  Authority  No.  14,321  of  September  22,  1919,  as 
amended,  the  Director  General  authorized  the  cancellation  in  west- 
em  territory  of  the  application  of  agricultural-implement  com- 
modity rates  on  separators,  cream  or  whey,  in  mixed  carloads  with 
agricultural  implements,  with  the  result  that  the  class  A  rates  are 
applicable  on  this  mixture.  Following  this,  and  prior  to  January  1, 
1920,  applications  for  permission  to  make  the  same  cancellation 
were  filed  on  behalf  of  various  roads  not  under  federal  control.  The 
effect  of  these  cancellations  is  to  satisfy  that  part  of  the  complaint 
which  alleges  undue  preference  of  the  mixture  referred  to  and  undue 
prejudice  and  disadmCntage  to  straight  carloads  of  separators. 

MIXTURE  WrrH  ENGINES. 

In  the  western  classification  the  item  covering  centrifugal  cream 
separators  carried  a  note  providing  that  internal-combustion,  alcohol, 
gas,  or  oil-burning  engines  may  be  loaded  in  mixed  carloads  with 
*cream  separators  at  class  A,  minimum  24,000  pounds,  subject  to  rule 
6-B,  which  are^he  rating  and  minimum  weight  applicable  on  straight 
carloads  of  either  separators  or  engines.  Complainant  contends  that 
this  mixture  is  productive  of  undue  prejudice  in  that  by  its  use  one 
or  two  preferred  manufacturers  are  enabled  to  ship  cream  separators 
in  less-than-carload  quantities  at  carload  rates,  and  it  maintains  that 
the  rule  is  unlawful  and  should  be  eliminated  for  the  same  reasons  as 
advtoced  against  the  mixture  of  cream  separators  and  implements; 
that  gasoline  engines  and  cream  separators  are  totally  independent 
and  unrelated  articles  of  traffic;  that  the  manufacture,  distribution, 
and  sale  of  each  is  an  entirely  separate  and  distinct  line  of  business; 
and  that  there  is  no  general  commercial  need  for  the  mixture,  which 
was  established  in  response  to  one  or  two  isolated  requests  of  unusu- 
ally situated  manufacturers.  The  chairman  of  the  western  committee 
testified  that  the  mixture  was  first  permitted  under  a  provision  relat- 
ing to  creamery  outfits  in  western  classification  No.  5,  effective  Janu- 
ary 10,  1889;  that  the  specific  mixture  of  gasoline  engines  and 
separators  was  established  upon  the  application  of  manufacturers 
of  both  separators  and  engines,  and  at  the  time  no  objection  was 
made  thereto  by  shippers;  that  power  types  of  separators  are  useless 
without  an  engine  of  proper  size  to  drive  them,  and  inasmuch  as  the 
hand  type  may  also  b^  equipped  for  use  with  power,  an  engine  is  a 
proper  part  of  the  equipment;  and  he  maintains  that  the  rule  is 
reasonable,  does  not  result  in  discrimination,  and  is  in  accordance 
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with  the  findings  of  the  Commission  on  mixtures  of  machinery  and 
motive  power  and  on  carload  mixtures  in  general  as  expressed  in 
the  Western  Classification  Case^  25  I.  C.  C,  442.  Complainant  sub- 
mitted no  substantial  evidence  to  show  that  this  mixture,  which  is 
now  permitted  under  rule  10  of  the  consolidated  classification,  had 
resulted  in  any  appreciable  disadvantage  to  it 

STOPPAGE  AND  STORING  IN  TRANSIT  RUIiBS. 

In  northwestern  territory  the  Great  Northern,  Northern  Pacific, 
and  Minneapolis,  St  Paul  &  Sault  Ste.  Marie  railways  permit  stop- 
page in  transit  partly  to  unload  and  storage  in  transit  on  straight 
carloads  of  agricultural  implements  and  on  mixed  carloads  of  imple- 
ments and  separators,  with  charges  of  $5  per  car  for  each  stop  to 
unload  and  1  cent  per  100  pounds,  minimum  $5  per  car,  for  storage  in 
transit.  In  western  trunk  line  exceptions  a  similar  rule  with  a  like 
charge  obtains  with  respect  to  stoppage  in  transit  partly  to  unload. 
It  is  stated  that  the  rules  provide  for  the  application  on  such  ship- 
ments of  the  through  agricultural  implement  rate  and  minimum 
weight  from  point  of  origin  to  final  destination,  which  would  in 
some  instances  result  in  lower  charges  than  on  straight  carloads  of 
separators.  Complainant  has  never  asked  for  and  does  not  now  seek 
the  application  of  similar  rules  on  straight  carloads  of  separators. 
Its  position  is  stated  as  follows :  ^ 

Complaint  is  made  because  the  shipment  of  mixed  cars  Into  a  transit  point 
enables  the  delivery  of  centrifugal  cream  separators  to  that  transit  point  or  to 
a  final  destination  at  a  considerably  less  rate  than  a  simUar  shipment  in  a 
straight  carload  from  the  same  point  to  the  same  destination. 

Its  case,  therefore,  with  respect  to  these  transit  services  stands  on 
the  same  ground  as  with  respect  to  the  mixture  of  implements  ajid 
separators.  On  behalf  of  the  Chicago,  Burlington  &  Quincy  it  was 
stated  that  if  the  transit  rules  are  discriminatory  that  carrier  has  no 
objection  to  the  establishment  of  similar  rules  on  straight  carloads  of 
separators.  Complainant  submitted  no  evidence  showing  any  actual 
disadvantage  suffered  by  it  because  of  these  transit  services. 

CONCLUSIONS. 

Upon  the  facts  of  record  we  find  that  the  ratings  and  rates  on 
centrifugal  cream  separators  in  carloads  and  less  than  carloads  are 
not  shown  to  be  unreasonable  per  se  or  in  comparison  with  the  rat- 
ings and  rates  on  agricultural  implements  other  than  hand;  that  the 
ratings  and  rates  on  separators  in  boxes  are  not  shown  to  be  un- 
reasonable as  compared  with  the  ratings  and  rates  on  separators  in 
crates;  and  that  the  mixed-carload  rules  an^  the  rules  permitting 
stoppage  in  transit  partly  to  unload  and  storage  in  transit  do  not 
result  in  unjust  discrimination.    The  complaint  will  be  dismissed. 

oTLaa 


UNITED  STATES  CAST  IRON  P.  ^k  F.  CO.  V.  DIRECTOR  GENERAL.   677 


No.  10548. 

UNITED  STATES  CAST  IRON  PIPE  &  FOUNDRY 

COMPANY,  INCORPORATED, 

v.. 

DIRECTOR  GENERAL  AND  PENNSYLVANIA  RAILROAD 

COMPANY. 


Submitted  February  25,  1920,    Decided  June  1,  1920. 


On  complaint  that  the  allowance  to  complainant  for  spotting  cars  within  its 
plant  at  Burlington,  N.  J.,  is  inadequate,  Held:  Without  passing  upon  our 
power  to  order  an  increased  allowance,  that  complainant  has  not  demon- 
strated  the  propriety  of  an  increased  allowance  for  the  spotting  service  in 
question.    Ck)mplaint  dismissed. 

Evans  Browne  and  Britton  <&  Gray  for  complainant. 

George  Stuart  Patterson  and  Lemuel  B,  Schofield  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

WooLLET,  Commissioner: 

The  issues  here  presented  were  4nade  the  subject  of  a  proposed 
report  by  the  examiner.  Exceptions  thereto  were  filed  by  the  com- 
plainant, but  argument  was  waived. 

The  complainant  owns  and  operates  12  plants  for  the  manufacture 
of  cast-iron  pipe,  pipe  fittings,  castings,  and  like  products,  one  of 
which  is  at  Burlington,  N.  J.  It  alleges  that  formerly  it  was  cus- 
tomary for  the  Pennsylvania  Railroad  Company,  hereinafter  termed 
the  defendant,  with  its  engines  to  switch  cars  to  and  from  the  usual 
places  for  loading  and  nnloading  upon  the  industrial  tracks  of  com- 
plainant's plant  at  Burlington  without  any  charge  in  addition  to 
the  line-haul  rate;  that  for  some  years  prior  to  June  1,  1917,  the 
complainant,  with  its  own  power  and  at  its  own  expense,  rendered 
the  customary  interchange  switching  and  spotting  service  on  inter- 
state traffic  without  allowance  therefor;  that  since  June  1,  1917, 
defendant  has  made  an  allowance  to  it  for  this  service  at  the  rate 
of  76  cents  per  car;  that  such  an  amount  is  insufficient  and  ma- 
terially less  than  the  actual  cost  properly  chargeable  to  such  service ; 
that  defendant  has  been  and  is  rendering  an  interchange  switching 
and  spotting  service  without  cost  in  addition  to  the  line-haul  rates 
to  others  similarly  situated  in  the  Philadelphia  rate  district;  and 

OTLCa 


678  INTERSTATE  COMMERCE  COMMISSION  REPORTS. 

that  by  reason  of  these  facts  complainant  has  paid  rates  which  were 
unreasonable,  unjustly  discriminatory,  and  unduly  preferential,  in 
violation  of  sections  1,  2,  and  3  of  the  act  to  regulate  commerce. 
Separation  is  asked  and  an  order  requiring  defendant  "  to  pay  an 
adequate  and  sufficient  allowance  to  complainant  out  of  the  prevail- 
ing Philadelphia  district  rates  for  the  interchange  switching  and 
spotting  service  performed  by  it,  as  incidental  to  interstate  trans- 
portation." 

The  plant  at  Burlington  is  on  the  Delaware  River  and  abuts  on 
the  defendant's  right  of  way.  It  is  within  the  Philadelphia  rate 
district.  It  covers,  including  the  plant  railroad  tracks,  approxi- 
mately 82  acres  and  is  intersected  by  a  public  highway.  Within  the 
plant  are  about  40  structures,  among  which  are  foundries,  machine 
shops,  and  storage  houses,  and  about  10,600  feet  of  standard-gauge 
track,  which,  in  at  least  one  instance,  extends  through  a  building. 
There  is  also  a  system  of  narrow-gauge  track  intersecting  at  a  few 
places  the  standard-gauge  track.  The  complainant  has  one  standard- 
gauge  locomotive,  which  is  used  for  both  interchange  and  intraplant 
switching,  and  also  several  locomotive  cranes,  which  at  times  also 
operate  over  the  standard-gauge  tracks.  The  narrow-gauge  cars 
are  operated  by  hand  power.  The  intraplant  trackage  is  connected 
with  the  trunk  line  by  a  spur  known  as  track  No.  5,  which  is  about 
800  feet  long.  The  spur  connects  with  an  interchange  track  located 
on  defendant's  right  of  way  and  having  a  capacity  of  about  25  cars. 
Inbound  cars  are  placed  by  defwidant's  motive  power  on  the  inter- 
change track  and,  when  this  is  full,  on  the  track  of  complainant, 
designated  No.  5.  Complainant's  engine  pulls  the  cars  back  to 
"  a  point  beyond  the  switch  point  near  the  scale,"  on  track  No.  6, 
classifies  them  "  over  the  various  Pipe  Company  tracks,"  and  then 
moves  them  to  the  designated  places  of  loading  or  unloading.  Out- 
bound cars  are  loaded  at  designated  places  within  the  plant  and 
are  moved  by  complainant's  engine  over  the  track  which  leads  by 
the  scales  to  the  connection  with  defendant's  line  and  placed  on 
the  interchange  track.  In  some  instances  an  inbound  car  is  only 
partially  unloaded  at  one  place  and  is  then  moved  by  complainant's 
power  to  another  unloading  point  for  the  completion  of  unloading. 
At  times  a  car  which  has  been  unloaded  is  switched  by  complainant's 
engine  to  a  place  of  loading  to  be  employed  in  an  outbound,  move* 
ment. 

The  principal  inbound  commodities  are  coal,  coke,  pig  iron,  scrap 
iron,  limestone,  and  sand.  The  coal  and  coke  originate  in  western 
Pennsylvania  and  West  Virginia;  the  pig  iron  in  eastern,  central, 
and  western  Pennsylvania,  and  in  New  York,  New  Jersey,  and  Ala- 
bama; the  scrap  iron,  limestone,  and  suid  at  various  places.    The 
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outbound  products — ^pipe,  pipe  fittings,  and  castings — are  shipped 
generally  to  trunk  line  territory. 

The  defendant,  prior  to  1911,  rendered  the  spotting  service  with 
its  own  equipment  and  without  charge  in  addition  to  the  line-haul 
rate.  Since  that  time  the  complainant  has  performed  spotting  service 
as  above  described  with  its  own  motive  power.  Since  June  1,  1917, 
it  has  received  from  the  defendant  a  maximum  allowance  of  76  cents 
per  car  bjsed  on  cost  data  submitted  for  1915.  This  amount,  it 
insists,  is  insufficient  in  that  it  does  not  cover  the  actual  cost  to  it 
of  performing  the  service.  An  exhibit  filed  by  complainant  consists 
of  copies  of  monthly  "statements  of  switching  service  performed" 
made  by  it  to  the  defendant  from  June,  1917,  to  May,  1919,  both 
inclui^ve.  In  the  statement  of  June,  1917.  such  costs  per  loaded  car 
as  are  considered  total  83.77  cents;  in  December,  1917,  the  cost  is 
shown  as  $1.69 ;  in  June,  1918,  as  $1.49 ;  and  in  May,  1919,  as  $3.67. 
Another  exhibit  filed  by  complainant  shows  the  "average  inter- 
change switching  cost  per  car  "  at  complainant's  plant  from  June  1, 
1917,  to  May  31,  1919,  as  $1.36.  The  increase  in  these  switching  and 
spotting  costs  was  due  principally  to  increased  cost  of  labor  and  sup- 
plies. For  example,  in  June,  1917,  the  defendant's  engineman 
received  pay  at  the  rate  of  32.3  cents  per  hour;  the  brakeman  at  22.3 
cents  per  hour;  the  scale  man,  at  23  cents  per  hour,  while  in  May, 
1919,  the  engineman  received  60  cents  per  hour;  the  brakeman  43.3 
cents  per  hour  and  the  scale  man  41.2  cents  per  hour. 

.Complainant  also  shows  the  rates  in  effect  from  June  1,  1917,  to 
June  1, 1919,  on  cast-iron  pipe  and  fittings  in  carloads  from  Burling- 
ton to  j*epresentative  markets,  such  as  Boston,  Mass.,  Providence, 
R.  I.,  New  York,  N.  Y.,  Philadelphia,  Pa.,  and  Baltimore,  Md.,  to 
which  complainant  ships  extensively.  Generally  speaking,  during 
this  period  the  rates  were  increased  by  15  per  cent  in  1917  and  25  per 
cent  in  1918  under  the  general  increases  authorized  by  the  Commis- 
sion and  the  Director  General. 

The  price  of  complainant's  standard  products  delivered  at  New 
York  City  in  1916  was  about  $30  per  ton  of  2,000  pounds.  The  price 
increased  during  1916  and  1917  until  it  reached  $65  or  $70  per  ton. 
In  the  latter  part  of  1917  the  government  established  a  price  of  $49 
per  ton  at  Birmingham,  Ala.,  which  was  considered  as  a  base  point. 
This  resulted  in  a  price  at  New  York  of  about  $57  or  $58  per  ton. 
The  complainant's  witness  testified  that  at  present  there  is  open- 
market  competition  and  that  the  price  at  New  York  is  $50  to  $55 
per  ton. 

At  Emaus,  Pa.,  a  point  on  the  Philadelphia  &  Reading  Railway 
within  the  Philadelphia  rate  district,  is  the  Donaldson  Iron  Com- 
pany, which  manufactures  the  same  kind  of  pipe  and  fittings  as  com- 
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plainant  and  competes  with  complainant  in  practically  all  markets 
reached  from  the  plant  at  Burlington.  To  typical  points  in  repre- 
sentative consuming  territory  the  rates  from  Emaus  are  the  same  as 
from  Burlington.  At  the  plant  of  the  Donaldson  Iron  Company 
the  Philadelphia  &  Reading  Railway  renders  all  the  interchange 
switching  and  spotting  with  its  own  equipment  without  charge  in 
addition  to  the  line-haul  rate.  Interchange  switching  and  spotting 
is  performed  by  the  defendant  or,  during  federal  control,  by  the 
Baltimore  &  Ohio  Railroad  for  account  of  the  defenoant,  at  the 
plant  of  E.  I.  Du  Pont  de  Nemours  &  Company,  Harrison  Works, 
Grays  Ferry  (Philadelphia).  At  the  two  yards  of  the  Atlantic  Re- 
fining Company  in  Philadelphia,  one  reached  by  the  defendant  and 
•  the  Baltimore  &  Ohio  and  the  other  by  the  defendant,  interchange 
switching  and  spotting  is  performed  by  the  trunk  lines  without 
charge  in  addition  to  the  line-haul  rate.  At  the  two  plants  of  the 
Edward  G.  Budd  Manufacturing  Company  in  Philadelphia,  the  de- 
fendant renders  interchange  switching  and  spotting  service  without 
any  charge  in  addition  to  the  line-haul  rate.  At  the  plant  of  the 
Thomas  Devlin  Manufacturing  Company  at  Burlington  the  defend- 
ant renders  interchange  switching  and  spotting  service  without  any 
charge  in  addition  to  the  line-haul  rate.  There  is  no  evidence  as  to 
the  extent  and  nature  of  the  spotting  service  rendered  at  these  vari- 
ous industries  except  that  it  is  stated  that  the  Atlantic  Refining  Com- 
pany has  a  very  extensive  system  of  tracks.  With  the  exception  of 
the  one  at  Emaus  the  products  of  these  industries  are  not  in  compe- 
tition with  those  of  complainant's  plant  at  Burlington. 

In  April,  1914,  following  our  report  of  January  20, 1914,  in  Indus- 
trial Rail/way 8  Case^  29  I.  C.  C,  212,  all  allowances  for  interchange 
switching  and  spotting  were  discontinued  by  the  carriers  in  trunk 
line  and  central  freight  association  territories.  In  April,  1915, 
allowances  to  the  Union  Railroad  Company  of  Pittsburgh,  the 
Monongahela  Connecting  Railroad,  the  Newburgh  &  South  Shore 
Railroad,  the  South  Buffalo  Railway  Company,  and  the  Lake  Ter- 
minal Railroad  were  reinstated.  In  April,  1916,  a  general  account- 
ing committee  was  created  for  receiving  the  applications  of  indus- 
tries or  of  industrial  railroads  for  allowances,  to  be  transmitted 
through  the  traffic  officials.  A  subcommittee  was  appointed  to  deal 
with  each  particular  case.  On  the  recommendation  of  this  com- 
mittee allowances  were  granted.  The  basis  considered  by  the  com- 
mittee for  an  allowance  to  a  common  carrier  differed  from  that  for 
an  allowance  to  a  plant  facility.  As  to  the  latter,  the  general  ac- 
counting committee  in  arriving  at  the  average  cost  considered  only 

the  transportation  cost,  which  included  the  wages  of  the  crew,  coal, 
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oil]  waste,  repairs  to  locomotives,  5  per  cent  depreciation,  and  6  per 
cent  interest  on  the  original  cost  of  the  locomotives. 

Defendant  filed  an  exhibit  showing  common  carriers  and  indus- 
trial railways  in  eastern  trunk  line  and  central  freight  association 
territories,  embracing  14  common  carriers  and  64  plant  facilities,  to 
which  allowances  are  paid  by  trunk  lines.  In  all  but  four  instances 
the  allowances  are  based  on  costs  of  1915  or  1916;  in  three  of  these 
four  instances  the  period  covered  by  the  data  submitted  extended  into 
1917,  and  in  one  extended  over  the  four  years  ended  December  31, 
1914.  The  amounts  of  these  allowances  are  stated  ^'per  car"  and 
"  pei>  ton."  For  a  plant  facility  the  amount  per  car  ranges  from  47 
cents  to  $2.89,  and  the  amount  per  ton  from  1.1  cents  to  4.8  cents. 

Other  exhibits  filed  by  defendant  show  the  following:  (a)  A  list 
of  176  industries  on  the  Pennsylvania^  Railroad,  Eastern  Lines,  which 
do  all  of  their  spotting  without  any  allowance.  In  this  list  appear 
industries  at  Bristol,  Pa.;  Camden,  N.  J.;  Souy^i  Camden,  N.  J.; 
Eddystone,  Pa.;  Philadelphia,  Pa.;  Roebling^^.  J.;  and  Trenton, 
N.  J.  (b)  A  list  of  12  industries  on  the  P^Insylvania  Railroad, 
Eastern  Lines,  which  do  part  of  their  spotting  without  allowance 
therefor,  (c)  A  list  of  4  industries,  2  in  Pennsylvania  and  1  in 
New  Jersey  on  defendant's  line,  and  1  in  New  Jersey  on  the  Central 
Railroad  of  New  Jersey,  which  do  their  own  spotting  without  allow- 
ance therefor.  The  products  of  these  4  are  given  in  the  exhibits  as 
cast-iron  pipe  and  special  castings,  and  complainant  admits  that  2 
of  them,  at  least,  are  its  competitors,  (d)  A  list  of  21  industries 
reached  by  the  Pennsylvania  Railroad,  Eastern  Lines,  to  which  no 
allowances  have  been  paid  but  which  have  made  application  for 
allowances. 

It  thus  appears  that  on  the  line  of  defendant  the  granting  of 
allowances  to  industries  for  the  use  of  their  plant  facilities  is  the 
exception  rather  than  the  rule,  and  that  where  allowances  are  paid 
they  are  with  few  exceptions  on  the  same  basis  as  that  of  com- 
plainant— ^the  1915-1916  basis  of  cost. 

It  does  not  affirmatively  appear  why  the  defendant  discontinued 
the  spotting  service  with  its  own  equipment.  So  far  as  the  record 
shows,  the  complainant  has  not  requested  the  defendant  to  perform 
the  spotting  service  in  question  nor  signified  its  willingness  to  permit 
defendant  to  do  so  with  its  equipment.  To  render  with  its  own  equip- 
ment all  the  transportation  service  which  it  is  obligated  to  perform, 
if  it  so  desire,  is  defendant's  unquestionable  right. 

A  carrier  is  ordinarily  under  a  legal  obligation  to  effect  delivery 
under  a  transportation  rate.  The  nature  and  extent  of  delivery 
of  carload  traffic  has  differentiated  with  the  increasing  complexity 
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in  the  development  of  industrial  enterprise.  Perhaps  the  most  com- 
mon, if  not  the  standard,  form  of  delivery  for  carload  freight  is 
the  setting  of  a  car  on  the  so-called  team  tracks  of  the  carrier,  where 
it  may  be  conveniently  unloaded,  usually  by  the  consignee.  Another 
common  form  and  a  substitute  for  team-track  delivery  is  the  switch- 
ing of  a  car  to  the  private  siding  of  a  consignee  whose  place  of  busi- 
ness is  contiguous  to  the  trunk  line,  clear  of  the  main  track.  It  is 
indisputable  that  the  trunk  line  carrier  may  be  required  to  perform 
these  or  equivalent  services  of  delivery  without  charge  in  addition 
to  the  transportation  rate,  or,  if  it  choose,  may  employ  an  agent  to 
render  the  service  for  it.  This  agent  may  be  the  shipper  or  owner 
of  the  property  transported,  with  the  limitation  that  the  charge  or 
allowance  for  the  service  may  be  no  more  than  just  and  reasonable. 

With  the  rapid  growth  of  mafly  industries  and  their  extension  over 
large  areas,  the  places  for  the  discharge  of  inbound  freight  and  the 
loading  of  outbound  goods  have  receded  farther  atid  farther  within 
the  plants  and  fron^be  rails  of  the  trunk  lines.  Facilities  became 
necessary  to  transport  materials  or  partly  manufactured  articles  from 
one  point  within  the  plant  to  another  and  there  grew  up,  primarily 
for  the  convenience  of  operation  of  the  industries,  a  system  of  tracks 
on  their  private  property  over  which,  in  many  instances,  they  em- 
ployed their  own  cars  and  motive  power.  Where  the  trunk  line 
attempted  with  its  motive  power  to  continue  the  carriage  to  the 
designated  place  of  unloading,  increasingly  distant  from  the  trunk 
line,  and  involving  greater  and  greater  service,  it  became  less  and 
less  practical  for  its  engines  to  operate  within  the  plant.  The  next 
step  was  a  natural  consequence  of  the  physical  situation.  The  in- 
crease in  the  service,  particularly  in  the  great  industrial  centers,  was 
rarely  attended  by  an  increase  in  the  transportation  rate  of  the  carrier 
by  reason  of  the  larger  spotting  service.  Frequently  the  industry, 
finding  that  the  operation  of  the  carrier's  locomotives  embarrassed 
intraplant  activities,  and  the  carrier,  no  longer  wishing  to  continue 
with  its  own  engines  a  service  which  had  become  so  complex,  mutually 
agreed  that  the  motive  power  of  the  industry  should  be  employed  in 
the  accomplishment  of  the  spotting  and  in  certain  cases  that  reim- 
bursement should  be  made  for  this  ase  of  equipment.  In  most  in- 
stances the  great  majority  of  shippers,  in  the  same  immediate  local- 
ity— as  in  the  Philadelphia  rate  district — continued  under  the  same 
transportation  rate  to  receive  an  average  delivery  service. 

Just  as  there  are  criteria  by  which  the  reasonableness  of  a  ratd 
may  be  measured,  so  there  are  tests  whereby  it  may  be  determined 
whether  a  particular  service  is  within  the  scope  of  a  carrier's  legal 
obligation.  That  a  service  such  as  spotting  has  been  rendered  for  a 
long  time  under  a  transportation  rate,  is  important  evidence  that 

67 1. 0.  c. 


UNITED  STATES  CAST  IBON  P.  A  F.  CO.  V.  DIRECTOR  QBKERAL.   683 

the  service  was  considered  in  arriving  at  the  rate  and  also  of  the 
carrier's  obligation  as  to  delivery.  However,  duration  of  time  is 
not  conclusive.  The  customary  practice  generally  as  to  carload 
traffic,  the  customary  delivery  service  extended  to  the  rank  and  file 
of  industries  in  the  same  general  district,  the  customary  delivery 
service  rendered  to  the  rank  and  file  of  competing  industries  in  the 
same  general  district,  the  customary  delivery  service  rendered  to 
competing  industries  in  the  same  rate  group  under  the  same  trans- 
portation rates,  involving  practically  the  same  line-haul  service, 
these  are  consi(krations  pertinent  to  the  determination  of  what  con- 
stitutes a  reasonable  delivery  service  and  the  carrier's  legal  obliga- 
tion in  a  particular  instance.  However,  in  testing  the  extent  of  the 
carrier's  legal  obligation  as  to  the  delivery  of  carload  freight,  two 
circumstances  are  entitled  to  primary  consideration.  One  is  the 
extent  of  the  service  involved  in  a  typical  team-track  delivery;  the 
other,  the  extent  of  the  service  rendered  in  the  typical  shunting  of 
a  car  upon  a  siding  of  a  shipper  clear  of  the  main  track — ^the  sub- 
stitute for  team-track  delivery. 

Wherever  a  particular  delivery  service — spotting  at  some  place 
of  unloading  within  a  plant — properly  may  be  construed  as  the 
equivalent  of  either  of  these  two  services,  and  the  rendition  of  such 
service  practical,  we  may  compel  a  carrier  to  perform  such  service 
with  its  own  equipment  as  part  of  its  legal  obligation  as  to  delivery 
of  carload  traffic.  As  the  magnitude  of  the  service  becomes  great^ 
than  the  equivalent  of  team-track  delivery  or  simple  switching  de- 
livery, the  demand  on  the  carrier  for  its  performance  tends  to  exceed 
wfiat  may  be  regarded  as  a  proper  delivery  service  under  transporta- 
tion rates.  To  comply  with  this  legal  obligation,  as  pointed  out 
above,  the  carrier  may  employ  the  owner  of  the  property  trans- 
ported and  pay  a  compensation  or  allowance  not  more  than  is  just 
and  reasonable.  Any  service  performed  by  a  shipper  in  excess  of 
the  carrier's  legal  obligation  as  to  delivery  is  a  voluntary  service  for 
the  shipper's  own  convenience  and  for  which  it  is  entitled  to  re- 
ceive no  compensation.  Hence,  a  proper  switching  or  spotting  al- 
lowance represents  payment  for  the  difference  between  the  service 
in  delivery  which  a  carrier  actually  performs  and  the  service  which 
the  carrier  is  legally  obligated  to  render. 

The  showing  of  complainant  is  uncontradicted  of  record  that  the 
actual  cost  to  it  of  taking  cars  from  the  interchange  track,  or  from 
track  No.  5  within  the  plant,  and  spotting  them  at  the  places  of  un- 
loading is  not  at  present  covered  by  the  amount  of  the  allowance 
which  has  hitherto  been  paid.  However,  it  is  not  satisfactorily  es- 
tablished that  the  legal  obligation  of  the  defendant  goes  to  the  ex- 
tent of  requiring  it  to  spot  the  cars  at  the  places  of  unloading  or 
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to  take  the  cars  from  the  places  of  loading  within  the  plant.  The 
obligation  as  to  delivery  may  have  been  complied  with  when  the 
cars  are  placed  on~the  interchange  track  or  on  the  spur  within  the 
plant  connecting  with  the  interchange  track.  The  transportation 
rates  paid  by  complainant  are  the  same  as  those  applicable  to  the 
Philadelphia  rate  district  generally.  Where  an  industry  is  accorded 
the  equivalent  of  the  delivery  service  rendered  to  the  majority  of 
shippers  in  the  same  district  which  receive  either  team-track  de- 
livery or  simple  switching  delivery,  there  is  no  basis  for  a  finding 
that  the  line-haul  rates  contemplate  an  additional  spotting  service 
at  such  industry,  or  that  the  line-haul  rates  have  been  rendered  un- 
reasonable or  otherwise  unlawful  by  the  withdrawal  of  the  spotting 
service  by  the  line-haul  carrier  or  its  failure  to  reimburse  the  in- 
dustry for  the  entire  cost  of  the  spotting  service  which  the  latter  per- 
forms. Complainant's  case  is  presented  on  the  theory  that  the  sole 
issue  is  the  adequacy  of  the  allowance  voluntarily  made  by  the  de- 
fendant to  cover  the  cost  of  the  interchange  switching  and  spotting 
service  performed  by  complainant  with  its  own  power.  But,  as 
above  shown,  the  determination  of  that  issue  necessarily  involves  the 
question  of  whether  the  service  for  which  the  increased  allowance 
is  sought  can  fairly  be  regarded  as  a  service  substituted  for  the 
terminal  service  which  the  defendant  is  obligated  to  perform.  While 
the  record  is  insufficient  to  warrant  a  finding  exactly  delimiting  the 
4fefendant's  legal  obligation  as  to  delivery  at  complainant's  plant, 
it  has  not  been  demonstrated  that  this  obligation  is  as  extensive  as 
the  total  service  for  which  complainant  seeks  compensation.        ^ 

Switching  allowances  to  large  industries  have  developed  in  cer- 
tain parts  of  the  country  imtil  in  many  instances  they  are  little 
better  than  undue  preferences,  and  represent  service  which  we  would, 
ah  initio^  long  hesitate  to  direct  a  carrier  to  render  in  effecting  de- 
livery of  carload  freight.  They  are,  without  doubt,  frequently  com- 
pelled by  the  fear  of  loss  of  large  tonnage;  they  deplete  unneces- 
sarily the  revenues  of  the  carriers  and  thus  tend  to  shift  the  burden 
of  paying  for  such  expensive  deliveries  from  the  shoulders  of  the 
recipients,  where  it  belongs,  to  the  shoulders  of  other  shippers  who 
receive  only  average  delivery  service. 

We  are  of  opinion  and  find : 

1.  That  the  moving  of  cars  between  the  interchange  track,  or  the 
spur  track  just  within  the  plant,  and  the  places  of  unloading  or  load- 
ing within  the  plant  is  a  spotting  service. 

2.  That  tliere  is  no  evidence  of  record  that  the  defendant  has  de- 
clined to  render  the  spotting  service  or  that  the  complainant  is  will- 
ing to  have  the  spotting  service  rendered  by  means  of  defendant's 

engines. 

BTTLaa 


UNITED  STATES  CAST  IBON  P.  4k  F.  CO.  V.  DIBECTOB  QEKERAL.   685 

3.  That  there  are  many  industries  in  the  same  general  territory 
and  on  the  lines  of  defendant  which  do  their  own  spotting  without 
compensation  from  the  trunk  line. 

4.  That  the  allegations  of  unjust  discrimination  against,  or  undue 
prejudice  to,  complainant  have  not  been  sustained. 

5.  That  where  allowances  are  made  the  present  allowances  of 
the  trunk  lines  to  other  industries  are  generally  on  the  1915-1916 
basis  of  cost. 

6.  That  the  transportation  cost  to  complainant  of  moving  cars 
between  the  interchange  track,  or  the  spur  track,  just  within  the 
plant,  and  places  of  unloading  or  loading  exceeds  the  allowance  paid 
to  it  by  defendant. 

7.  That,  without  passing  upon  our  power  to  order  a  carrier  to 
increase  such  allowance,  complainant  has  not  demonstrated  on  this 
record  the  propriety  of  an  increased  allowance  from  defendant  for 
the  spotting  service  in  question. 

The  complaint  will  be  dismissed^ 
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No.  10509. 
WASTE  MERCHANTS  ASSOCIATION  OF  NEW  YORK 

V. 

DIRECTOR  GENERAL,  ANN  ARBOR  RAILROAD 

COMPANY,  ET  AL. 


Submitted  February  26,  1920,    Decided  June  Jf,  1920. 


On  complaint  that  carriers  serving  tariff-named  piers  and  stations  In  New  Yoiit 
and  Brooklyn,  N.  Y.,  failed  to  render  the  service  of  loading  carload  ship- 
ments of  waste  paper  stock  provided  for  under  the  rates  in  their  tarlffis, 
thereby  compelling  complainant's  members  to  furnish  such  service  by  means 
of  their  own  employees ;  and  that  in  consequence  rates  were  exacted  which 
were  In  violation  of  sections  1,  2,  and  3  of  the  act  to  regulate  commerce, 
and  of  section  10  of  the  federal  control  act ;  Heldj  That  the  variance  of  the 
practice  from  the  tariff  undertaking  was  as  much  in  the  Interest  of  com- 
plainant's members  as  of  defendants;  that  the  rates  collected  were  not 
unreasonable,  unjustly  discriminatory,  or  unduly  prejudicial  for  the  trans- 
portation service  rendered.    CJomplalnt  dismissed. 

Ernie  A  damson  for  complainants. 
/?.  W.  Barrett  for  respondents. 

Report  of  the  Commission". 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

Woolu:y,  Commissioner: 

The  complainant  is  an  unincorporated  association  of  individuals, 
partnerships,  and  corporations  engaged  in  business  in  New  York, 
N.  Y.,  and  the  vicinity.  Its  members  deal  ii^  waste  material  and  ship 
paper  and  rags,  known  as  paper  stock,  compressed  into  bales,  in 
carloads,  from  New  York  City,  N.  Y.,  to  points  outside  th^  state  of 
New  York.  The  complaint,  filed  March  11,  1919,  alleges  that 
defendants,  in  connection  with  the  transportation  of  paper  stock  in 
bales,  in  carloads,  from  New  York  City  to  interstate  points  have 
refused  to  render  the  service  of  loading  such  shipments,  to  furnish 
agents  to  check  and  verify  the  shipments  upon  delivery  at  duly 
established  stations,  warehouses,  sheds,  piers,  and  platforms,  and  to 
furnish  free  lighterage  service  within  the  lighterage  limits  of  New 
York  harbor ;  that  defendants  in  connection  with  the  transportation 
of  other  kinds  of  freight  furnish  such  service  without  charge  to 
shippers ;  and  that  by  reason  of  the  facts  alleged  complainant's  mem- 
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bers  have  been  subjected  to  the  payment  of  rates  and  charges  for 
transportation  which  were  unreasonable,  unjustly  discriminatory, 
and  unduly  prejudicial  in  violation  of  sections  1,  2,  and  3  of  the  act 
to  regulate  commerce  and  of  section  10  of  the  federal  control  act. 
We  are  asked  to  prescribe  for  the  future  rates,  regulations,  and 
practices  and  to  require  defendants  to  observe  the  provisions  of  the 
lawful  tariffs. 

Keparation  is  sought  in  an  amount  which  shall  represent  ^^a  reason- 
able allowance  per  ton  or  per  car  for  lighterage  services  performed, 
and  which  are  presumed  to  be  performed  by  defendants,"  and  "  liqui- 
dated damages  for  violation  of  said  act  to  regulate  commerce  and 
said  federal  control  act.''  The  allegation  as  to  the  disregard  of  the 
tariff  provisions  in  respect  to  lighterage  was  abandoned. 

To  the  general  rule  that  shippers  must  load  carload  freight,  the 
carriers  serving  New  York  harbor  points  publish  exceptions  which 
are  substantially  the  same  as  the  following : 

Exceptions  to  Rule  8-B. 

(Pennsylvania  RaUroad  Company's  excq;>tion8  to  Official  Clmssiflcatlon  No.  44, 

I.  C.  C.  7230.) 

At  New  York,  N.  Y.,  and  Brooklsm,  N.  Y.,  freight  in  carloads,  other  than 
bulky  freight  carried  at  carload  rates,  received  or  delivered  at  New  York  or 
Brooklyn  stations,  as  shown  in  the  list  of  stations  and  agencies  (Note  9),  and 
carrier's  warehouses  or  sheds  or  over  piers  or  platforms,  wiU  be  loaded  into 
and  unloaded  from  cars  by  the  carriers. 

The  exceptions  at  New  York  harbor  have  been  brought  to  pass  by 
conditioning  circumstances  at  that  port.  Outbound  freight  is  loaded 
from  piers  or  pier  stations  into  cars  standing  on  floats  alongside  of 
piers  instead  of  from  trucks  into  cars  on  team  tracks.  Shippers  at 
New  York  are  required  to  bring  their  freight  to  carriers'  pier  stations 
and  there  to  unload  it  to  the  bulkhead,  or  in  instances  to  take  their 
trucks  on  to  the  pier  and  unload  the  freight  at  some  point  opposite 
the  location  of  the  empty  cars  standing  on  floats  to  receive  the 
freight. 

The  complainant  contends  that  the  defendants  refused  to  perform 
the  obligations  assumed  by  the  tariff  exceptions  cited  above,  in  that 
they  did  not  load  paper  stock  of  complainant's  members  into  cars  for 
the  outbound  movement  during  the  period  covered  by  the  complaint 
It  is  undisputed  that  the  defendants  did  not  load  a  large  part  of  com- 
plainant's members'  paper  stock  into  cars  during  this  period,  con- 
trary to  their  tariff  undertaking  and  that  the  employees  of  these 
shippers  actually  performed  the  loading  service.  What  were  the  cir- 
cumstances which  led  the  carriers  to  depart  from  their  tariffs  and 
former  practice  in  this  respect? 
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In  April,  1917,  the  United  States  entered  the  world  war,  and  one 
of  the  results  was  a  congestion  of  traffic,  accompanied  by  a  labor 
shortage,  particularly  experienced  by  the  carriers  at  their  termi- 
nals in  New  York.  The  Central  Bailroad  of  New  Jersey  embargoed 
the  shipment  of  paper  stock.  At  the  New  York  Central,  pier  34, 
all  westbound  freight  was  embargoed,  except  in  carload  lots  when 
loaded  by  the  shippers.  The  Lehigh  Valley  Eailroad  and  the  Lacka- 
wanna Bailroad  embargoed  paper  stock.  Shippers  of  paper  stock 
along  with  nearly  all  other  shippers  in  New  York  and  Brooklyn 
carried  their  freight  in  trucks  to  railroad  piers  and  pier  stations. 
When  these  trucks  of  paper  stock  took  their  places  in  long  lines 
of  vehicles  containing  various  commodities  waiting  for  a  chance  to 
be  unloaded  at  the  piers,  great  delays  ensued  and  the  trucking  be- 
came exceedingly  expensive.  These  delays  were  largely  due  to  labor 
shortage.  Either  the  carriers  or  the  shippers  suggested  that  the 
movement  of  paper  stock  would  be  facilitated  if  the  shippers  were 
willing  to  load  their  paper  stock  into  empty  cars  for  outboimd 
movement.  The  evidence  is  somewhat  conflicting  as  to  the  origin 
of  this  suggestion.  However,  from  the  evidence  as  a  whole,  there 
is  little  doubt  but  that  an  agreement,  tacit  or  expressed,  was  arrived 
at  between  the  carriers  and  shippers  of  paper  stock  by  which  the 
latter  undertook  to  do  their  own  loading  of  the  cars  if  they  were 
permitted  to  drive  their  trucks  on  to  the  piers  of  the  former  with 
but  short  periods  of  waiting.  The  complainant's  members  thus 
were  enabled  to  withdraw  their  trucks  from  the  long  lines  of  vehi- 
cles containing  miscellaneous  commodities  and  to  form  lines  con- 
sisting exclusively  of  trucks  of  paper  stock. 

That  such  a  mutual  arrangement  was  for  the  benefit  of  both  par- 
ties under  the  extraordinary  conditions  of  war  times  can  not  be 
questioned.  Paper  stock  is  a  low-grade  commodity  which  ordinarily 
moves  in  large  quantities  and  the  record  indicates  that  during  the 
period  of  congestion  these  shippers  were  able  to  forward  between 
40,000  and  80,000  carloads  of  paper  stock.  This  is  persuasive  that 
they  fared  much  better  than  shippers  of  certain  other  commodities 
who  were  compelled  to  wait  their  turn  in  the  slow  process  of  load- 
ing by  the  carriers'  reduced  force  of  labor. 

By  no  means  all  of  the  outbound  pier  stations  in  the  vicinity  of 
New  York  harbor  were  referred  to  in  the  testimony  which  is  indefi- 
nite in  character  and  in  details  conflicting. 

Unjust  discrimination  against  complainant's  members  or  undue 
preference  of  other  commodities  has  not  been  satisfactorily  estab- 
lished. However,  it  appears  that  whereas  these  shippers  were  not 
provided  with  freight  checkers  or  tallymen  by  the  carriers  and 
therefore  were  given  bills  of  lading  marked  '^  shippers  load  and 
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count,"  shippers  of  hides  and  leather  who  also  loaded  cars  on  the 
floats  at  the  piers  were  provided  with  freight  checkers  and  given 
^^  clean"  bills  of  lading.  On  the  other  hand  the  carriers  would  not 
allow  shippers  of  spelter  and  other  valuable  metals  even  to  load. 
Such  shipments  the  carriers  loaded  and  tallied  for  their  own  pro- 
tection and  for  them  issued  ^^  clean  "  bills  of  lading.  This  was  dis- 
crimination, but  it  was  not  unjust;  preference,  but  not  undue;  and 
no  damage  to  complainant's  members  was  shown  to  have  arisen  by 
reason  of  marking  the  bills  of  lading  of  paper  stock,  ^^  shippers 
load  and  count,"  other  than  delays  in  the  settlement  of  claims. 

It  is  obvious,  as  pointed  out  above,  that  the  carriers  did  not  fulfill 
their  complete  obligation  under  the  tariffs  during  the  prevalence  of 
war  conditions,  and  as  a  consequence  the  shippers  were  compelled  to 
incur  the  expense  of  loading  by  means  of  their  own  employees.  For 
the  most  part,  however,  had  the  shippers  insisted  on  their  rights 
under  the  tariffs,  their  paper  stock  would  have  been  received  eventu- 
ally after  long  delays  along  with  other  commodities  and  loaded  by 
the  carriers.  Pursuing  such  a  course,  they  would  not  have  been  able 
to  ship  nearly  as  much  as  they  did,  and  the  expense  incident  to  the 
delays  of  trucks  standing  in  long  lines  together  with  conveyances 
of  other  commodities  for  hours  waiting  to  unload  would  have  far 
outweighed  the  expense  of  loading  che  cars  by  their  own  employees. 
If  deprived  of  some  portion  of  this  transportation  service  extended 
by  tariff,  due  to  war  conditions,  these  shippers  received  a  considera- 
tion for  such  deprivation.  The  very  undertaking  by  the  carriers  in 
their  tariffs  to  load  carload  shipments,  as  pointed  out,  is  an  exception 
to  the  general  practice  in  favor  of  the  shippers  at  New  York.  There 
is  no  evidence  to  indicate  that  the  rates  or  the  charges  paid  on  com- 
plainant's shipments  were  excessive  for  the  total  transportation 
service  actually  rendered  to  them  by  the  carriers,  excluding  loading. 

For  any  failure  to  observe  their  published  tariffs  the  carriers  may 
be  answerable  in  another  process.  There  was  no  alternate  clause  in 
defendants'  tariffs  providing  for  the  payment  of  an  allowance  if  the 
shipper  performed  the  loading  service  and  hence  since  all  allowances 
to  a  shipper  must  be  published  in  the  tariffs,  even  if  defendants 
desired,  they  could  not  lawfully  have  compensated  complainant's 
members  for  the  loading  service  rendered  by  them.  Nothing  in  the 
act  requires  that  a  shipper  must  be  reimbursed  for  transportation 
service  that  he  may  elect  to  perform  primarily  for  his  own  con- 
venience.   Section  15  says: 

If  the  owner  of  property  transported  nnder  this  Act  directly  or  Indirectly 
renders  any  service  connected  with  such  transportation,  or  furnishes  any 
Instrumentality  used  therein,  the  charge  and  allowance  therefor  shall  be  no 
more  than  just  and  reasonable,  and  the  Ck>mmlssion  may,  after  hearing  on  a 
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complaint  or  on  its  own  initiative,  determine  what  is  a  reasonable  charge  as  the 
maximum  to  be  paid  by  the  carrier  or  carriers  for  the  services  so  rendered  or 
for  the  use  of  the  instrumentality  so  furnished. 

This  provision  is  intended  merely  to  provide  against  excessive 
allowances. 

We  are  of  opinion  and  find  that  the  rates  and  transportation 
charges  assessed  on  the  shipments  of  paper  stock  of  complainant's 
members  during  the  period  covered  by  the  complaint  were  not  un- 
reasonable, unjustly  discriminatory,  or  unduly  prejudicial  in  viola- 
tion of  the  act  to  regulate  commerce,  or  unreasonable  in  violation  of 
section  10  of  the  federal  control  act  for  the  transportation  service 
actually  rendered  by  the  carriers;  that,  under  the  circumstances, there 
was  no  obligation  on  the  part  of  the  carriers  to  make  an  allowance 
to  complainant's  members  for  the  loading  service.  The  complaint 
will  be  dismissed. 
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No.  10808. 

HOME  PACKING  &  ICE  COMPANY 

V. 

DIRECTOR  GENERAL,  ATCHISON,  TOPEKA  &  SANTA  FE 

RAILWAY  COMPANY,  ET  AL. 


PORTIONS  OF  FOURTH  SECTION  APPLICATION  No.  2060. 


Sulnnitted  March  17/1920.    Decided  June  1,  1920. 


1.  Fourth-class  and  fifth-class  rates,  respectively,  charged  on  carload  shipments 

of  salted  meats,  In  bulk,  and  packing-house  products  from  Terre  Haute, 
Ind.,  to  Chicago,  HI.,  found  not  unreasonable,  but  the  adjustment  of 
rates  on  those  commodities  from  Terre  Haute  and  St.  Louis,  Mo.,  to 
Chicago  found  unduly  prejudicial  to  complainant  and  unduly  preferen- 
tial of  its  competitors  at  St.  Louis  In  so  far  as  the  rates  from  Terre  Haute 
have  exceeded  the  contemporaneous  rates  from  St  Louis.  The  undue 
prejudice  having  been  removed,  and  there  being  no  proof  of  damage,  com- 
plaint dismissed. 

2.  Fourth  section  relief  denied. 

Samuel  D.  Royse  and  Clarence  B.  Cardy  for  complainant. 
Homer  T.  Dick  and  K.  Z.  Richmond  for  defendants. 

Kepost  of  the  Commission. 

Division  2,  Commissioners  Clabk,  Daniels.  Aia>  Woollet. 

Daniels,  Commdssioner: 

The  issues  here  presented  were  made  the  subject  of  a  proposed  re- 
port by  the  examiner,  and  exceptions  were  filed  by  complainant. 

Complainant  is  a  corporation  engaged  in  the  meat-packing  busi- 
ness at  Terre  Haute,  Ind.  By  complaint  filed  August  4,  1919,  as 
amended,  it  alleges  that  the  carload  rates  applied  on  salted  meats 
and  packing-house  products  from  Terre  Haute  to  points  within  the 
Chicago,  111.,  switching  district,  increased  since  August  1, 1917,  with- 
out corresponding  increases  in  the  rates  from  specified  competing 
packing-house  points  to  the  same  destinations,  notably  from  St. 
Louis,  Mo.,  were  and  are  unreasonable,  and  that  the  adjustment  com- 
plained of  was  and  is  unjustly  discriminatory  and  unduly  preju- 
dicial to  complainant,  in  violation  of  sections  1,  2,  3,  and  4  of  the 
act  to  regulate  commerce  and  of  section  10  of  the  federal  control  act. 
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The  prayer  is  for  reparation  on  shipments  made  since  August  1, 
1917,  based  upon  the  difference  between  the  contemporaneous  rates 
from  Terre  Haute  and  St.  Louis  to  points  within  the  Chicago  switch- 
ing district.  Bates  are  stated  herein  in  cents  per  100  pounds,  and 
where  referred  to  as  present  rates  are  those  in  effect  at  the  time  of 
the  hearing. 

The  Chicago  &  Eastern  Illinois  Eailroad  is  the  short  line  between 
Terre  Haute  and  Chicago,  178  miles,  with  a  course  almost  due  nortii 
and  south.  It  also  has  a  direct  line  between  St.  Louis  and  Chicago, 
290  miles  in  length.  Shipments  from  St.  Louis  to  Chicago  via  the 
Pennsylvania  system  pass  through  Terre  Haute,  and  may  so  move 
when  handled  via  the  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railroad.  There  are,  however,  other  and  more  direct  lines  between 
St.  Louis  and  Chicago.  Some  of  complainant's  shipments  from 
Terre  Haute  to  Chicago  moved  over  the  Chicago  &  Eastern  Illinois 
Bailroad  and  others  over  the  Pennsylvania  system,  the  latter  route 
being  233  miles  in  length. 

About  90  per  cent  of  complainant's  output  is  produced  from  hogs 
and  the  remainder  from  cattle.  Approximately  60  per  cent  of  its 
hogs  are  purchased  in  the  region  about  Terre  Haute  and  the  balance 
in  live-stock  markets,  principally  East  St.  Louis,  111.  Its  products 
are  marketed  in  competition  with  western  packers  for  the  most  part, 
more  particularly  with  packers  located  at  Chicago,  St.  Louis,  East 
Louis,  and  points  in  Iowa,  Nebraska,  Minnesota,  Wisconsin,  and 
Illinois.  This  competition  usually  is  very  keen,  sales  sometimes 
being  made  on  a  margin  as  narrow  as  an  eighth  of  a  cent  a  pound, 
and  in  ordinary  times  complainant's  average  profit  is  about  25  cents 
per  100  pounds.  As  above  stated,  however,  the  demand  for  repara- 
tion is  based  upon  the  spread  between  the  respective  rates  from  Terre 
Haute  and  St.  Louis  to  Chicago. 

The  testimony  of  complainant's  sole  witness,  its  vice-president  and 
general  manager,  is  that  about  90  per  cent  of  the  shipments  in- 
volved were  exported  to  Europe  and  that  of  the  balance  some  were 
sent  to  Canada.  As  expressed  on  brief,  practically  all  of  the  ship- 
ments embraced  in  the  claim  for  reparation  were  first  placed  in 
Chicago  storage  and  subsequently  exported.  These  shipments  were 
sold,  under  supervision  of  the  United  States  Food  Administration, 
to  the  British  and  other  allied  governments  engaged  in  the  world 
war.  From  time  to  time  during  the  period  from  August,  1917,  to 
about  June,  1919,  the  various  packers  were  called  upon  by  the  Food 
Administration  for  lists  of  commodities  they  could  furnish  within  the 
ensuing  30  days,  and  allotments  were  made  accordingly,  at  specified 
prices,  free  aboard  ship,  upon  which  bases  contracts  were  made  with 
the  purchasing  governments.    Each  packer  was  obliged  to  accept 
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its  allotment,  upon  the  terms  prescribed,  mider  pain  of  exclusion 
from  further  participation  in  the  business;  and  the  prices  to  all 
packers  were  uniform,  thus  eliminating  the  element  of  competition. 
One  result  was  that  the  packer  having  the  lowest  freight  rate  enjoyed 
the  largest  profit,  and  in  some  instances  the  prices  fixed  were  so  low 
the  complainant  sustained  a  loss,  whereas  in  others  a  good  profit  was 
received.  These  conditions  did  not  obtain  in  connection  with 
domestic  business.  Notwithstanding  such  rate  disadvantages  as  it 
encountered,  complainant's  business  has  grown  in  volume  from  be- 
tween $3,000,000  and  $4,000,000  per  annum  immediately  prior  to  the 
war,  then  including  no  exports,  to  about  $6,000,000  per  annum  at 
present,  with  a  continuing  and  prospectively  permanent  export 
trade  in  competition  with  other  packers. 

From  85  to  90  per  cent  of  the  shipments  on  which  reparation  is 
asked  consisted  of  fresh-salted  meats,  or  what  is  termed  of  record 
^^  lightly  salted  meats,''  in  bulk.  The  remaining  shipments  con- 
sisted of  packing-house  products,  principally  lard,  in  packages,  and 
apparently  some  shipments  of  cured  salted  meats  in  bulk. 

The  process  of  curing  fresh-salted  meat  requires  that  it  be  placed 
in  refrigerated  rooms  and  salted,  and  it  is  allowed  so  to  remain 
for  approximately  30  days.  It  is  then  packed  with  salt  in  250  or 
500  pound  boxes  and  sent  to  the  seaboard  for  export.  Complainant's 
own  storage  facilities  are  limited  and,  during  the  annual  period  of 
heavy  receipt  of  hogs,  November  1  to  March  1,  are  soon  filled  to 
capacity.  Being  seasonal,  these  requirements  would  not  justify  the 
cost  of  storage  equipment  sufficient  to  accommodate  the  full  output. 
Kecourse  is  had,  therefore,  to  storage  at  Chicago,  where  large  ware- 
houses for  the  purpose  are  maintained  and  where  brokerage,  inspec- 
tion, and  banking  facilities  are  available;  also  in  order  to  con- 
centrate shipments  for  export.  Complainant's  competitors  similarly 
make  use  of  the  Chicago  storage.  The  shipments  here  in  question 
were  so  handled,  and  as  there  was  no  through  rate  from  Terre  Haute 
to  seaboard  with  transit  thereunder,  complainant  paid  the  ap- 
plicable rates  to  and  from  Chicago.  The  attack  is  upon  the  inbound 
factors  only. 

The  rates  assailed  are  the  class  rates  applied  under  the  govern- 
ing official  classification  and  exceptions  thereto,  in  which  these  com- 
modities were  and  are  rated  as  follows,  minimimi  uniformly  30,000 
pounds:  Fresh-salted  meats,  i.  e.,  lightly  salted  meats  not  cured,  in 
bulk  or  in  packages,  fourth  class;  cured  salted  meats,  in  bulk,  fourth 
class;  cured  salted  meats  and  packing-house  products,  in  packages, 
fifth  class.  Contemporaneously,  commodity  rates  from  St.  Louis  ap- 
plied on  fresh-salted  meats,  cured  salted  meats,  and  packing-house 
products,  whether  in  bulk  or  in  packages,  minimum  weight  26,000 
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pounds,  except  that  on  fresh-salted  meats  the  minimum  was  20,000 
pounds,  subsequently  increased  to  21,000  pounds,  the  commodity  rate 
on  fresh-salted  meats  being  the  same  as  on  fresh  meats.  The  re- 
spective rates  and  the  changes  therein  since  1914,  with  the  short- 
line  distances,  are  shown  in  the  following  table: 


Miles. 

Oct.  25, 1914. 

Oct.  26. 1914. 

Sept.  20, 1917. 

June  25.1918. 

To  Chicago  Irom— 

Salted 
meats. 

Packing- 
bouse 
prod- 
ucts. 

Salted 
meats. 

Packing- 
house 
prod- 
ucts. 

Salted 
meats. 

Packing- 
house 
prod- 
ucts. 

Salted 
mftatSi 

Packing- 
house 
prod- 
ucts. 

Terre  Haute 

178 
282 

Cents, 
14 
/    '10 
\   «13.5 

Cents, 
11.5 

Cents, 
14.7 
/   *10.5 
\   «14.2 

Cents, 
12.1 

}     10.5 

Cents, 
22 
/  »10.5 
\  «14.2 

Cents, 
15 

1     10.5 

Cents. 
27.5 
1   »13 
\  U8 

Cents, 
19 

St.  Louis 

}   » 

1  Cured  salted  meats. 


>  Fresh-salted  meats. 


Using  present  salted-meat  rates  as  illustrative,  complainant  com- 
pares the  27.5-cent  rate  from  Terre  Haute,  yielding  ton-mile  and 
car-mile  revenues  of  30.9  mills  and  46.35  cents,  the  latter  based  on 
the  30,000-pound  minimum,  with  rates  and  corresponding  revenues 
from  various  packing-house  points  in  Illinois,  Missouri,  Nebraska, 
Iowa,  and  Minnesota  to  Chicago  and  Milwaukee,  Wis.  The  con- 
trasted rates  themselves  vary  materially,  including  rates  of  13  cents 
for  distances  of  from  185  to  283  miles  and  of  16  cents  for  distances 
as  low  as  183  miles  and  as  high  as  367  miles.  Excluding  the  St. 
Louis-Chicago  rate,  the  contrasted  ton-mile  earnings  range  from  8.7 
to  17.5  mills  and  the  car-mile  earnings  from  11.33  to  22.73  cents,  the 
two  latter  figures  based  upon  a  26,000-pound  minimum.  The  13-cent 
rate  from  St.  Louis  to  Chicago  yields  9.2  mills  per  ton-mile  and, 
at  26,000  pounds,  12  cents  per  car-mile;  and  it  is  pointed  out  that, 
whereas  the  distance  from  Terre  Haute  to  Chicago  is  but  63  per  cent 
of  the  4istance  from  St.  Louis  to  the  same  point,  the  rate  from  Terre 
Haute  is  more  than  200  per  cent  of  the  St.  Louis  rate.  It  should  be 
observed,  however,  that  while  the  rates  cited  for  comparison  apply  on 
cured  salted  meats  and  packing-house  products  they  do  not  apply 
on  fresh-salted  meats,  of  which  most,  if  not  all,  of  the  shipments 
in  bulk  consisted.  See  Decker  <&  Sons  v.  Director  General^  65 
I.  C.  C,  433.  As  above  shown,  the  rate  on  fresh-salted  meats  in 
bulk  from  St.  Louis  to  Chicago  is  18  cents,  the  same  as  the  rate  on 
fi-esh  meats,  and  correspondingly  higher  rates  on  fresh-salted  meats 
than  on  cured  salted  meats  apply  generally  from  and  to  the  other 
points  named.  The  rate  on  fresh  meats  from  Terre  Haute  to  Chi- 
cago is  36.5  cents,  or  9  cents  higher  than  on  fresh-salted  meats. 
Complainant  also  cites  a  rate  of  15.5  cents  on  packing-house  prod- 
ucts from  Indianapolis^  Ind.,  through  Terre  Haute  and  Chicago,  to 
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Aurora,  111.,  230  miles,  in  which  the  Chicago  &  Eastern  Illinois  and 
the  Pennsylvania  lines  participate.  .Complainant's  shipments  ex- 
«'eeded  the  prescribed  minimum,  236  carloads  over  the  Chicago  & 
£astem  Illinois  in  1918  and  1919  having  averaged  38,681  pounds. 

Complainant  distinguishes  between  the  movement  of  its  products 
from  Terre  Haute  to  Chicago  for  storage  purposes  and  the  normal 
movement  of  its  products  to  consuming  points  in  central  freight 
association  territory.  With  respect  to  the  latter  traffic  complainant 
makes  no  objection  to  the  payment  of  the  full  class  rates  as  the  same 
basis  of  rates  is  also  paid  by  its  competitors  at  St.  Louis  and  other 
points  west  of  Chicago.  But  it  urges  that  with  respect  to  its  ship- 
ments to  Chicago  for  storage  purposes  its  rates  should  be  measured 
by  the  lower  commodity  rates  enjoyed  by  its  competitors  at  St.  Louis 
and  other  western  points  who  also  use  the  Chicago  storage  facilities. 
Complainant's  claim  for  reparation  is  based  primarily  upon  the 
relationship  of  rates  between  its  plant  and  that  of  its  St.  Louis  com- 
petitors to  Chicago  rather  than  upon  the  measure  of  the  rates  from 
Terre  Haute  to  Chicago.  While  the  measure  of  the  rates  from 
St.  Louis  must  necessarily  be  taken  into  consideration  in  determining 
the  issue  of  undue  prejudice,  it  does  not  follow  that  the  higher  rates 
paid  by  complainant  were  intrinsically  unreasonable. 

Rates  on  these  commodities  in  the  territory  to  the  west  have  been 
on  a  materially  lower  basis  than  in  the  territory  lying  east  of  the 
Indiana-Illinois  line  and  applicable  to  traffic  from  points  in  Illinois 
to  points  east  of  that  line;  and  while  con^plainant  contends  that 
Terre  Haute,  only  6  miles  from  the  dividing  line,  should  take  the 
western  basis  on  the  traffic  to  Chicago,  defendants  insist  that  it 
properly  takes  the  basis  applicable  in  the  territory  in  which  it  is 
situate.  The  proceedings  leading  up  to  the  approved  application 
in  that  territory  of  fourth-class  rates  on  packing-house  products 
loose  and  fifth-class  rates  on  those  products  packed  are  outlined 
in  Eastern  Live  Stock  Caae^  36  I.  C.  C,  675,  and  Fresh  Meat  and 
Packing-House  Product  Rates^  38  I.  C.  C,  665.  Following  a  pro- 
posed revision  to  meet  the  criticism  in  The  Five  Per  Cent  Case^  31 
I.  C.  C,  351,  401,  of  the  class-rate  structure  in  central  freight 
association  territory,  the  modified  class  rates  suggested  in  the  C.  F. 
A.  Class  Scale  Case^  45  I.  C.  C,  254,  as  increased  under  authority  of 
The  Fifteen  Per  Cent  Case,  45  I.  C.  C,  303,  were  duly  established 
and  subsequently  increased  25  per  cent  pursuant  to  General  Order 
No.  28  of  the  Director  General  of  Railroads.  Meanwhile,  the 
Public  Service  Commission  of  Indiana  authorized  the  application 
of  the  C.  F.  A.  scale  intrastate,  but  with  a  precautionary  limitation 
of  one  year,  its  continuance  to  be  subject  to  its  establishment  intra- 
state in  Illinois.     An  application  to  that  end  was  filed  with  the 
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Public  Utilities  Commission  of  Illinoi^s,  together  with  a  fifteenth 
section  application  to  this  Commission,  but  both  were  withdrawn 
upon  the  advent  of  federal  control.  The  C.  F.  A.  scale  while,  there- 
fore, applied  from  Terre  Haute  to  Chicago,  was  not  applied  from 
St.  Louis;  and  neither  the  rates  in  Illinois  nor  those  from  St.  Louis 
received  the  15  per  cent  increase  in  the  period  intervening  between 
the  5  per  cent  increase  and  the  increase  under  General  Order  No.  28. 
Shortly  prior  to  the  present  complaint  the  Director  General  asked 
our  advice  concerning  the  appropriate  classification  and  class  and 
commodity  rates  to  be  applied  in  Illinois;  and  at  the  hearing  in 
this  case  the  defendants  proposed,  pending  that  investigation,  tem- 
porarily to  increase  the  St.  Louis-Chicago  rate  on  packing-house 
products,  including  cured  salted  meats,  to  16.5  cents,  to  increase  the 
18-cent  rate  on  fresh  meats  applicable  also  on  fresh-salted  meats,  to 
20.5  cents,  and  to  establish  the  same  rates  from  Terre  Haute.  This 
.was  satisfactory  to  complainant,  and  the  prayer  for  future  relief 
was  withdrawn.  After  the  hearing  herein,  following  recommenda- 
tions made  by  us  to  the  Director  General,  we  approved  the  applica- 
tion of  the  revised  C.  F.  A.  scale  between  points  in  that  portion  of 
Illinois  on,  south,  and  east  of  the  line  of  the  Atchison,  Topeka  & 
Santa  Fe  Railway  from  Chicago  through  Joliet  and  Streator  to 
Pekin,  the  east  bank  of  the  Illinois  River  to  its  confluence  with  the 
Mississippi  River,  thence  via  the  east  bank  of  the  Mississippi  River 
to  East  St.  Louis,  including  St.  Louis.  lUinais  Classification^  55 
I.  C.  C,  290;  56  I.  C.  C.,  202.  The  adjustment  proposed  at  the  hear- 
ing has  since  been  effectuated  and  the  same  rates  now  apply  from  ^ 
Terre  Haute  to  Chicago  as  from  St.  Louis  to  Chicago. 

Insisting,  notwithstanding  the  compromise  adjustment,  that  the 
rates  assailed  have  been  reasonable  throughout  and  that  the  western 
basis  is  unduly  low,  particularly  under  present  conditions,  defendants 
cite  numerous  existing  rates  on  fresh-salted  meats  and  on  packing- 
house products  from  Chicago  and  from  Indianapolis,  Lafayette,  and 
Evansville,  Ind.,  Louis\dlle,  Ky.,  Cincinnati  and  Cleveland,  Ohio, 
and  St.  Louis  to  various  points  in  central  freight  association  terri- 
tory for  distances  ranging  above  and  below  the  distance  from  Terre 
Haute  to  Chicago  and  with  which  the  rates  from  Terre  Haute 
seem  to  be  properly  aligned.  It  is  explained  that  the  Indianapolis- 
Aurora  rate,  cited  by  complainant,  was  overlooked  in  the  general 
readjustment  and  continued  inadvertently;  and  meanwhile  ship- 
ments of  fresh-salted  meats  and  packing-house  products  from  In- 
dianapolis to  Chicago  have  been  on  the  full  class  basis.  It  appears 
that  the  value  of  the  commodities  shipped  runs  as  high  as  $12,000 
per  car. 
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Upon  all  the  facts  of  record,  we  find  that  the  rates  assailed  are  not 
shown  to  have  been  or  to  be  unreasonable,  but  that,  to  the  extent  that 
the  rates  from  Terre  Haute  to  Chicago  have  exceeded  the  con- 
temporaneous rates  from  St.  Louis  to  the  same  point,  the  adjustment 
has  been  unduly  prejudicial  to  complainant  and  unduly  preferential 
of  competitors  of  complainant  located  at  St.  Louis. 

The  undue  prejudice  has  been  removed  and  there  is  no  evidence 
of  record  that  the  lower  rates  in  effect  from  St.  Louis  at  the  time 
the  shipments  moved  were  the  proximate  cause  of  any  actual  pecuni- 
ary loss  to  complainant.  The  fact  that  some  competitors  may  have 
enjoyed  larger  profits  does  not  establish  damage  to  complainant  as 
a  consequence  of  the  undue  prejudice,  and  during  the  period  herein- 
before mentioned  the  prices  received  by  complainant  were  fixed, 
not  by  favored  competitors,  but  by  the  Food  Administration.  In- 
deed, at  no  time  and  in  no  instance,  as  far  as  is  shown,  was  the  price 
made,  or  controlled  to  complainant's  detriment  by  any  competitor  by 
virtue  of  a  preferential  rate  to  Chicago.  In  short,  the  requisite  proof 
of  damage  is  wanting.  Penna.  R.^R.  Co.  v.  International  Coal  Co.^ 
230  XT.  S.,  184;  Meeker  cfe  Co,  v.  L.  V.  R.  R.  Co.,  236  XT.  S.,  412; 
Coal  SwUcMng  Reparation  Cases  at  Chicago,  36  I.  C.  C,  226 ;  Sffrs. 
cfe  Merchants^  Asso.  v.  A.  cfe  A.  R.  R.  Co.,  37  I.  C.  C,  350.  Nor,  in 
the  absence  of  proof  of  damage,  does  the  departure  from  the  long- 
and-short-haul  provision  of  the  fourth  section  of  the  act  entitle  com- 
plainant to  reparation.  Appalachia  Lumber  Co.  v.  L.  <&  N.  R,  R.  Co., 
25  I.  C.  C,  193. 

Those  portions  of  Fourth  Section  Application  No.  2060  filed  by 
J.  F.  Tucker,  agent,  in  which  the  carriers  named  as  parties  thereto 
ask  authority  to  continue  to  charge  for  the  transportation  of  fresh 
meat,  salted  meat,  and  packing-house  products  from  St.  Louis  and 
Indianapolis  to  Chicago,  rates  which  are  lower  than  the  rates  con- 
temporaneously maintained  on  like  traffic  from  Terre  Haute  and 
other  intermediate  points,  were  assigned  for  hearing  with  the  com- 
plaint. Defendants  submitted  no  evidence  in  justification  of  relief 
thereunder.  To  the  extent  that  it  is  involved,  the  application  will 
be  denied. 

Orders  dismissing  the  complaint  and  denying  fourth  section  relief 
will  be  entered. 
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Nos.  698  and  707  (Sub-Nos.  215  and  541). 
ODEN  &  ELLIOTT 


SEABOARD  AIB  LINE  RAILWAY  ET  AI* 


Submitted  January  19,  1920.    Decided  June  i,  IStO. 


Findings  Id  Bupplemental  report  in  this  case,  37  I,  C  0.,  S^  denylns  repara- 
tion to  Oden  &  Elliott  on  84  slilpments  of  lumber  on  which  they  failed  to 
establish  that  the;  bore  the  transportation  charges  reafflrmed.  New  parties 
complainant  barred  by  the  statute  of  llmltationfl.     Am^ided  complaint 


Vassar  L.  Allen  and  Brenton  K.  Fiak  for  complamanta, 
CUmdian  B.  Northrop  for  defendants. 

Report  of  the  Commibsiok. 
Bt  the  Commission  : 

No  argument  was  had  in  this  case,  but  the  complainants  filed  ex- 
ceptions to  the  proposed  report  issued  by  the  examiner.  The  excep- 
tions were  of  a  general  character,  in  which  objections  were  taken  to 
the  entire  proposed  report  Certain  modifications  in  that  report  are 
here  made. 

We  held  in  our  former  supplemental  report,  37  I.  C.  C,  345, 
decided  December  20,  1915,  following  the  principles  announced  in 
Nicola,  Stone  &  Myers  Co.  v.  L.  t&  N.  R.  R.  Co.,  14  I.  C.  C,  199,  that 
Oden  &  Elliott,  the  original  complainants  herein,  were  not  entitled 
to  reparation  on  certain  interstate  shipments  of  lumber,  because  it 
was  not  shown  that  they  had  borne  the  transportation  charges.    Id- 
eluded  therein  were  claims  for  reparation  in  the  amount  of  $818.73 
on  84  shipments  which  they  had  purchased  f.  o.  b.  destinations  and 
on  which  they  had  charged  the  freight  charges  to  their  vendors, 
certain  unnamed  mill  operators.    On  May  1,  1919,  complainants  pe- 
titioned us  to  reopen  the  proceedings  for  a  reconsideration  of  our 
j.-:_:_^  in  respect  to  these  claims  and  for  permission  to  amend  the 
int  by  joining  the  mill  operators  as  additional  parties  com- 
it.    This  petition  was  granted  by  our  order  of  May  27,  1919. 
I  subsequent  hearing  complainants  endeavored  to  show  by 
ce  that  Oden  &  Elliott  finally  bore  part  of  the  transportation 
i  in  that  there  are  still  some  small  balances  due  them  on  the 
ccounts  which  they  carried  with  the  mill  operators  against 
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whom  they  had  debited  the  freight  charges.  These  open  accounts, 
in  certain  instances  extending  over  a  period  of  many  years,  contained 
debits  and  credits  respecting  numerous  other  transactions,  so  that  it 
was  impossible  to  state  what  these  final  balances  due  represented. 

It  is  well  settled  that  a  party  claiming  reparation  is  not  entitled 
to  recover  unless,  among  other  things,  it  is  definitely  shown  that  he 
finally  bore  the  unlawful  freight  charges  as  such.  The  evidence 
just  recited  does  not  sustain  complainants'  contention  that  Oden  & 
Elliott  ultimately  bore  the  freight  charges  and  no  additional  evi- 
dence in  support  of  the  contention  was  offered. 

The  original  complaint  was  brought  by  Oden  &  Elliott  to  recover 
reparation  for  their  own  account  only,  and  not  as  agents  for  their 
vendors.  The  latter  were  not  joined  as  parties  complainant  within 
the  statutory  period  and,  therefore,  their  claim  for  reparation 
is  barred.    In  the  supplemental  report,  supra^  we  stated : 

The  parties  shown  upon  the  record  to  have  borne  the  freight  charges  are  not 
before  us,  and  are  now  barred  by  the  statute  of  limitations. 

The  amending  of  the  complaint  in  1919  by  permitting  the  inter- 
vention of  the  parties  who  paid  and  bore  the  freight  charges  as  such 
can  now  have  no  effect  as  the  statute  has  nm. 

However,  the  principal  contention  of  complainants  is  that  our 
former  decision  conflicts  with  that  of  the  Supreme  Court  in  South- 
ern Pac.  Co.  V.  DamelhTaemer  Lumber  Co.^  245  U.  S.,  531,  herein- 
after referred  to  as  the  DamelhTaemer  Case^  from  which  they  quote 
the  following: 

The  plaintiffs  suffered  losses  to  the  amount  of  the  verdict  when  they  paid. 
Their  claim  accrued  at  once  in  the  theory  of  the  law  and  it  does  not  inquire 
into  later  events,  ♦  ♦  ♦  The  carrier  ought  not  to  be  allowed  to  retain  his 
illegal  profit  and  the  only  one  who  can  take  it  from  him  is  the  one  that  alone 
was  in  relation  with  him,  and  from  whom  the  carrier  took  the  sum. 

Since  in  most  instances  Oden  &  Elliott  were  named  as  consignors 
in  the  bills  of  lading  and  the  names  of  their  vendors  were  not  men- 
tioned in  the  transportation  records,  complainants  contend  that 
under  the  decision  of  the  Supreme  Court  the  Commission  can  not 
look  beyond  the  transportation  records  to  determine  who  actually 
bore  the  freight  charges.  But  the  statement  quoted  from  that  de- 
cision must  be  considered  in  connection  with  the  facts  appertaining 
to  the  case. 

The  history  of  the  DameU-Taemer  Case^  supra j  as  fully  reported 
in  190  Fed.,  659,  and  221  Fed.,  890,  shows  that  it  arose  out  of  and 
resulted  in  the  affirmation  by  the  Supreme  Court  of  our  decision  in 
Burgess  v.  Transcontinental  Freight  Bureau^  13  I.  C.  C,  668,  wherein 
reparation  was  awarded  to  the  Damell-Taenzer  Lumber  Company 
and  others  for  the  exaction  of  unreasonable  freight  charges.    In  dis- 
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posing  in  that  case  of  the  defendants'  contention  that  as  the  rate 
charged  was  added  to  the  price  paid  by  the  consumer,  the  com- 
plainants, who  paid  the  rate,  were  not  actually  damaged,  we  used 
language  of  similar  import  to  that  quoted  from  the  decision  of  the 
Supreme  Court  in  the  DameU-Taemer  Case^  supra^  saying  at  page 
680: 

If  complainants  were  obUged  to  follow  every  transaction  to  Its  ultimate 
result  and  to  trace  out  the  exact  commercial  effect  of  the  freight  rate  paid, 
it  would  never  be  possible  to  show  damages  with  sufficient  accuracy  to  Justify 
giving  them.  Certainly  these  defendants  are  not  entitled  to  this  money 
which  they  have  taken  from  the  complainants,  and  they  ought  not  to  be 
heard  to  3ay  that  they  should  not  be  required  to  refund  this  amount  because 
the  complainants  themselves  may  have  obtained  some  portion  of  this  sum  from 
the  consumer  of  the  commodity  transported. 

The  Burgess  Case^  supra,  and  the  Nicola,  Stone  cfe  Myers  Case, 
supra,  were  decided  during  the  same  month.  In  the  latter  case,  at 
page  208,  we  said : 

*  *  *  the  Commission  is  confined  in  the  making  of  awards  for  repara- 
tion to  the  injury  or  damage  sustained  by  those  who  are  the  real  and  sub- 
stantial parties  at  interest  in  the  transaction  in  which  such  transportation 
charges  have  been  made.  The  reparation  is  due  to  the  person  who  has  been 
required  to  pay  the  excessive  charge  as  the  price  of  transportation.  It  fol- 
lows that  we  must,  in  making  orders  of  reparation  in  these  cases,  upon  prop^* 
proof  of  the  shipments,  make  such  orders  in  f&vor  of  those  who  paid  the 
charges  as  freight  charges,  or  on  whose  account  the  same  were  paid,  and  who 
were  the  true  owners  of  the  property  transported  during  the  period  of  trans- 
portation. 

This  principle,  modified  only  to  the  extent  of  eliminating  proof 
of  title  to  the  property  transported,  has  since  governed  us  in  award- 
ing reparation  for  the  collection  of  an  unreasonable  rate.  More- 
over, the  Nicola,  Stone  dk  Myers  Case,  supra,  upon  which  the  former 
supplemental  decision  herein  is  based,  was  approved  by  the  circuit 
court  of  appeals  for  the  sixth  circuit  in  the  Damell'Taen&er  Case, 
221  Fed.,  890,  and  that  decision  in  turn  was  affirmed  by  the  Supreme 
Court  in  the  very  decision  now  relied  upon  by  the  complainants. 

Upon  the  record  as  made,  since  no  error  of  law  or  of  fact  has 
been  shown,  we  reaffirm  the  former  finding  in  our  supplemental  re- 
port in  this  case  and  deny  reparation  with  respect  to  the  84  ship- 
ments here  involved.    An  order  of  dismissal  will  be  entered. 
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No.  10650. 
EDWAED  HIKES  LXJMBER  COMPANY 

V. 

DIRECTOR  GENERAL,  CHICAGO,  BURLINGTON  & 
QUINCY  RAILROAD  COMPANY,  ET  AL. 


Submitted  February  11,  1920.    Decided  June  1,  1920. 


Joint  class  rate  charged  on  a  carload  shipment  of  oats  from  Chicago,  111.,  to 
Picayune,  Miss.,  In  June,  1916,  found  to  have  been  applicable,  but  unreason- 
able to  the  extent  that  it  exceeded  the  aggregate  of  contemporaneous  inter- 
mediate rates  to  and  from  East  St  Louis,  IlL    Reparation  awarded. 

John  Andrew  Ronan  for  complainant. 
Z.  H,  Lamb  for  defendants. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

WooLLEY,  Com/mdssioner: 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner,  and  no  exceptions  were  filed  by  the  parties. 

By  complaint,  filed  May  16, 1919,  complainant,  a  corporation,  seeks 
reparation  in  the  sum  of  $36.19,  on  the  ground  that,  in  lieu  of  the 
joint  rate  of  36  cents  per  100  pounds  charged  on  a  carload  of  oats 
shipped  from  Chicago,  111.,  to  Picayune,  Miss.,  June  26,  1916,  con- 
temporaneous intermediate  rates  to  and  from  East  St.  Louis,  111.,  and 
aggregating  80  cents  per  100  pounds  were  applicable,  or  that  the  rate 
so  charged  was  unreasonable  and  otherwise  unlawful  in  so  far  as  it 
exceeded  the  aggregate  of  the  intermediate  rates.  Informal  claim 
was  filed  May  21,  1918. 

The  shipment  weighed  60,300  pounds  and  moved  from  Chicago  to 
Picayune  over  the  defendant  lines,  consigned  by  complainant  to  its 
subsidiary,  the  Jordan  River  Lumber  Company.  Charges  were  col- 
lected in  the  sum  of  $217.09,  at  the  joint  class  D  rate  of  36  cents  then 
in  effect  from  and  to  those  points,  conformably  to  the  rating  of  oats 
in  the  governing  southern  classification.  The  agency  tariff  which 
published  that  rate  and  to  which  the  participating  carriers  were 
parties  contained  a  '^  List  of  commodities  on  which  rates  are  named 
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in  other  tariffs"  and  immediately  beneath  that  caption  appeared  the 
foUowing  provision: 

The  Rates  on  Glasses  and  Ck>mmodities  as  published  in  the  Tariffs  (supple- 
ments thereto  or  reissues  thereof),  referred  to  below,  will  govern  In  all  cases, 
and  the  rates  named  in  this  Tariff,  or  as  supplemented,  will  not  apply  on  sudi 
Glasses  and  Commodities  from  and  to  the  points  named. 

One  of  the  items  carried  thereunder  made  appropriate  reference 
to  another  agency  issue  for  rates  on  grain,  grain  products,  and  hay, 
carloads,  from  Chicago  and  certain  other  points  to  the  Mississippi 
valley,  but  the  tariff  so  referred  to  published  no  rates  on  grain  from 
Chicago  to  Picayune.  Contemporaneously,  the  defendant  Chicago, 
Burlington  &  Quincy  Railroad  Company  maintained  a  carload  rate 
of  9  cents  per  100  pounds  on  oats  from  Chicago  to  East  St.  Louis, 
applicable  to  interstate  traffic;  and  at  the  same  time  a  rate  of  21 
cents  per  100  pounds  on  the  same  commodity  applied  beyond  over 
the  other  lines  in  the  route  of  movement. 

Complainant's  interpretation,  in  which  the  Chicago,  Burlington  & 
Quincy  has  concurred  throughout,  is  that  the  above-quoted  pro- 
vision and  the  reference  in  the  item  thereunder  to  another  tariff  for 
rates  on  grain  precluded  the  application  of  the  rate  assailed,  carried 
in  the  tariff  in  which  the  provision  appeared ;  and  therefore  that,  no 
rate  having  been  published  in  the  tariff  to  which  reference  was  so 
made,  the  intermediate  rates  above  mentioned,  carried  in  still  other 
tariffs,  were  available  and  applicable. 

This  contention  disregards  the  limited  character  of  the  quoted 
provision.  The  latter  did  not  declare  inapplicable  all  rates  on 
classes  and  commodities  carried  in  the  same  tariff  merely  by  reason  of 
reference  in  items  thereunder  to  other  tariffs  for  rates  on  specified 
classes  and  commodities.  It  provided  that  class  and  commodity 
rates  "  published  "  in  tariffs  so  referred  to  would  govern  in  all  cases, 
in  which  event,  and  not  otherwise,  the  rates  carried  in  the  tariff 
containing  the  provision  would  "  not  apply  on  such  classes  and  com- 
modities from  and  to  the  points  named."  In  brief,  the  manifest  pur- 
pose was  to  avoid  a  conflict  of  rates.  No  rate  on  grain  from  Chicago 
to  Picayune  having  been  "  published  "  in  any  tariff  referred  to  in 
the  items  listed  under  that  provision,  the  joint  class  D  rate  of  36 
cents  was  applicable. 

On  the  other  hand,  a  joint  rate  is  prima  facie  unreasonable  when 
and  to  the  extent  that  it  exceeds  the  aggregate  of  intermediate  rates 
subject  to  the  act ;  and  not  only  is  the  presumption  not  rebutted  in 
this  instance,  but  it  is  strengthened  by  an  admission  of  unreasonable- 
ness on  behalf  of  the  defendants.  By  recent  tariff  changes,  the 
joint  rate  no  longer  exceeds  the  combination  to  and  from  East  St 
Louis. 
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We  find  that  the  rate  assailed  was  applicable  to  the  shipment,  but 
that  it  was  unreasonable  to  the  extent  that  it  exceeded  *30  cents 
per  100  pounds,  the  sum  of  the  contemporaneous  intermediate 
rates  to  and  from  East  St.  Louis;  that  complainant  made  the  ship- 
ment as  described  and  bore  the  charges  thereon;  and  that  it  was 
damaged  thereby,  and  is  entitled  to  reparation  from  the  defendant 
carriers,  in  the  sum  of  $36.19,  with  interest.  An  order  therefor  will 
be  entered,  but  no  order  for  the  future  is  necessary. 
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No.  10706. 

FJttEDERICK  CONLIN,  P.  LEROY  HARWOOD,  RECEIVERS 

GROTON  IRON  WORKS, 

V. 

NEW  YORK,  NEW  HAVEN  &  HARTFORD  RAILROAD 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  February  26,  1920.    Decided  June  1,  1920. 


Charges  assessed  on  carload  traffic  originating  beyond  the  lines  of  the  New 
England  railroads  and  delivered  to  the  Groton  Iron  Works  in  Groton,  Conn., 
over  the  New  York,  New  Haven  &  Hartford  Railroad  Company's  so-called 
ferry  extension  spur  found  unduly  prejudicial  to  the  extent  that  they 
exceed  the  charges  assessed  on  like  traffic  delivered  in  Groton  proper  by 
more  than  $3  per  car. 

C.  L.  Avery  and  Tracy  Waller  for  complainants. 
N.  S.  Buckingham  for  defendants. 

Report  of  the  Commissioi^ 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

WooLLEY,  Commissioner: 

The  issues  here  presented  were  made  the  subject  of  a  proposed 
report  by  the  examiner,  and  exceptions  thereto  were  filed  by  the 
defendants. 

The  Groton  Iron  Works,  hereinafter  called  complainant,  is  en- 
gaged in  building  ships  for  the  Emergency  Fleet  Corporation 
United  States  Shipping  Board.  Its  plant  is  located  on  the  Thames 
River,  opposite  New  London,  Conn.,  within  the  corporate  limits  of  the 
borough  of  Groton,  Conn.,  and  is  about  1.5  miles  south  of  Groton 
station  on  the  New  York,  New  Haven  &  Hartford  Railroad,  here- 
inafter called  the  New  Haven.  It  is  probably  the  largest  single  in- 
dustry on  New  London  harbor,  employing  between  3,300  and  4,000 
men  and  in  addition  to  facilities  for  the  receipt  and  delivery  of 
freight  by  water  has  direct  connection  with  the  New  Haven's  so- 
called  ferry  extension  spur.  This  spur  extends  from  a  point  0.8  of 
a  mile  north  of  the  plant,  the  location  of  the  New  London  Ship  & 
Engine  Company,  to  Midway,  Conn.,  a  distance  of  3.32  miles,  where 
it  joins  the  main  line  from  New  York  to  Boston.  It  was  formerly 
a  part  of  the  New  York,  Providence  &  Boston  Railroad,  but  was  dis- 
continued as  a  main  line  about  30  years  ago  when  the  bridge  over  the 
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Thames  Biver  was  completed.  Groton  station  is  on  the  Neifv 
Haven's  main  line  approximately  1  mile  east  of  New  London. 
Owing  to  the  layout  of  the  New  Haven's  tracks  carload  traffic  from 
the  west  intended  for  delivery  at  complainant's  plant  necessarily 
moves  through  Groton  to  Midway  and  thence  back  over  the  ferry 
extension.  Under  a  regulation  of  the  New  Haven  this  traffic  must 
be  billed  to  Midway  and  the  charges  thereon  are  computed  at  the 
rates  to  Midway  plus  $3  per  car  for  switching. 

The  complaint,  filed  June  14,  1919,  by  the  receive^  of  the  Groton 
Iron  Works,  attacks  the  propriety  of  this  regulation  on  the  ground 
that  it  deprives  complainant  of  the  benefit  of  the  rates  to  Groton  and 
subjects  it  to  the  payment  of  rates  and  charges  that  are  unreason- 
able, unjustly  discriminatory,  and  unduly  prejudicial.  The  com- 
plaint also  attacks  the  charges  for  switching.  Separation  is  asked 
on  all  carload  shipments  received  since  August  1,  1917,  on  which 
the  charges  exceeded  those  that  would  have  accrued  under  the  Groton 
rates. 

Complainant  cited  four  specific  shipments  as  illustrative  of  the 
disadvantage  to  which  it  is  alleged  to  be  subjected  by  reason  of  the 
requirement  that  to  obtain  delivery  on  its  tracks  the  traffic  must  be 
billed  to  Midway.  Two  of  these  shipments  consisted  of  lumber  from 
Savannah,  Ga.,  moving  all  rail  via  New  York  and  the  New  Haven. 
The  rate  on  limiber  from  Savannah  to  New  London  and  Groton  wh^i 
these  shipments  moved  was  28  cents  per  100  pounds,  and  to  Mid- 
way 31  cents.  The  present  rates  are  84  cents  and  37  cents,  respec- 
tively. The  charges  on  the  two  shipments  amounted  to  $316.62, 
including  the  switching  charge  of  $8  per  car,  or  $36.06  more  than 
would  have  accrued  under  the  rate  to  Groton.  The  third  shipment 
consisted  of  a  carload  of  cement  from  Glens  Falls,  N.  Y.,  moving 
in  June,  1918.  The  tariff  then  in  effect  carried  a  rate  of  $2.36  per 
net  ton  to  New  London  and  Groton  and  $2.82  to  Midway.  This 
shipment  was  billed  to  Groton  and  in  addition  to  the  charge  of 
$159.45  for  transportation  and  switching,  which  was  $28.62  more 
than  would  have  been  paid  at  Groton,  a  diversion  charge  of  $2  was 
assessed,  the  destination  having  been  changed  while  the  car  was  in 
transit.  On  October  15,  1918,  the  so-called  water-competitive  rate 
to  New  London  and  Groton  was  eliminated  and  thereafter  a  rate 
of  $3.20  per  ton  was  in  effect  to  the  three  points.  The  fourth  ship- 
ment consisted  of  steel  bars  from  Youngstown,  Ohio.  This  car  was 
also  billed  to  Groton  and  arrived  at  that  point  before  complainant 
was  advised  that  it  had  left  Youngstown.  In  this  instance  the 
rates  to  New  London,  Groton,  and  Midway  were  the  same,  23.5  cents 
per  100  pounds.  After  the  arrival  of  the  car  complainant  gave  in- 
structions to  forward  it  over  the  ierrj  extension  and  for  this  service 
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the  New  Haven  assessed  a  rate  of  9  cents  for  the  mov^nent  from 
Groton  to  Midway,  amounting  to  $106.34,  a  switching  charge  of  $3, 
and  a  reconsigning  charge  of  $5.  The  total  charges  were  $378.95. 
The  charge  for  delivery  at  Groton  would  have  been  $264.61. 

Bituminous  coal  is  another  commodity  in  which  complainant  is 
interested.  The  rate  on  that  commodity  from  group  1  mines  on  the 
Pennsylvania  Railroad  in  Pennsylvania  to  New  London  is  $2.90  per 
gross  ton,  to  Groton  $3.30,  and  to  Midway  $3.40.  The  rates  to  New 
London  and  Groton  were  originally  predicated  on  the  charge  from 
the  mines  to  South  Amboy,  N.  J.,  and  thence  by  water,  and  because 
the  water  rate  was  higher  to  Groton  than  to  New  London  the  rail 
rate  was  also  made  higher.  Midway  is  not  on  the  water  and  takes 
a  higher  basis  of  rates.  Apparently  there  is  little  or  no  movement  of 
coal  by  water  to  either  New  London  or  Groton. 

Midway,  although  named  in  the  tariffs,  is  not,  properly  speaking,  a 
station.  There  are  no  industries  there  and  no  local  traffic  moves  in 
or  out.  It  is  the  main  intermediate  yard  of  the  New  Haven  betweoi 
New  York  and  Boston.  All  traffic  originating  in  New  York  or  re- 
ceived from  the  New  Haven's  western  connections  moves  in  through 
trains  to  this  yard,  where  the  cars  are  reclassified  and  dispatched 
north  or  east.  For  operating  reasons  carload  traffic  intended  for  de- 
livery in  New  London  or  Groton  moves  through  those  points  to  the 
yard  and  is  then  switched  back.  There  is,  therefore,  no  substantial 
difference  in  the  actual  handling  of  cars  for  delivery  in  New  London. 
Groton,  or  to  complainant's  plant.  The  only  difference  is  that  traffic 
for  New  London  and  Groton  moves  to  Midway  and  then  back  from  3 
to  4  miles  over  the  New  Haven's  main  line,  while  traffic  to  the  Groton 
Iron  Works  moves  to  Midway  and  back,  2.5  miles,  over  the  ferry 
extension.  The  switching  charge  has  been  assessed  for  some  years 
on  traffic  moving  between  Midway  and  industries  on  the  east  side  of 
the  harbor  served  by  the  ferry  extension  and  was  in  effect  when  com- 
plainant's plant  was  built. 

Complainant  is  principally  interested  in  the  rates  on  lumber,  coal, 
and  steel.  For  many  years  rates  on  lumber  from  the  south  to  points 
on  the  New  Haven  reached  also  by  water  have  been  lower  than  the 
rates  to  interior  points.  Groton  is  on  tidewater,  as  is  also  Noank, 
Conn.,  the  first  station  east  of  Midway,  but  Midway  is  3  miles  from 
the  water  and  consequently  takes  the  higher  basis.  The  coal  rates 
are  adjusted  in  a  similar  manner,  lower  rates  applying  to  water- 
competitive  points*.  The  departures  from  the  fourth  section  result- 
ing from  the  maintenance  of  lower  rates  to  points  inmiediately  west 
and  east  of  Midway  are  protected  by  a  fourth  section  application 
which  has  not  been  heard.  Apparently  the  fourth  section  is  ob- 
served in  the  adjustment  of  rates  on  iron  and  steel.   Applications  for 
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authority  to  continue  lower  rates  on  cement  from  the  Hudson  and 
Lehigh  districts  to  coast  cities  in  New  England  than  the  rates  con- 
temporaneously in  effect  to  intermediate  points  were  denied  in 
AUentown  Portland  Cement  Co.  v.  B.  cfi  O.  R.  R.  Co.^  49  I.  C.  C,  602. 

This  complaint  has  been  occasioned  principally  by  reason  of  the 
maintenance  of  higher  rates  at  Midway  than  at  Groton  or  New 
London,  the  inconvenience  resulting  from  the  rule  requiring  Midway 
to  be  indicated  on  the  billing  being  of  secondary  importance.  As 
stated,  Midway  is  a  yard;  the  rates  are  in  fact  paper  rates,  and  the 
only  traflSc  to  which  they  apply  is  that  destined  to  or  originating  at 
industries  in  Groton  on  the  ferry  extension.  The  only  other  industry 
on  the  spur  is  the  New  London  Ship  &  Engine  Company,  a  concern 
employing  between  1,500  and  2,000  men  in  the  manufacture  of  marine 
engines.  It  appears  that  the  carload  traffic  received  by  the  two  com- 
panies on  the  ferry  extension  during  the  two  years  ended  August  31, 
1919,  was  five  times  as  much  as  that  delivered  in  Groton  proper,  and 
about  70  per  cent  of  the  total  delivered  in  New  London.  In  1918 
the  New  Haven  had  under  consideration  the  establishment  of  an 
agency  station  on  the  ferry  extension  to  be  known  as  Eastern  Point, 
and  the  general  freight  agent  of  that  line  stated  that  if  such  a  sta- 
tion had  been  established  no  objection  would  have  been  interposed 
to  the  maintenance  of  rates  on  lumber  on  the  Groton  basis,  which 
would  have  been  effected  by  a  reduction  in  the  rates  to  Midway. 

It  is  clear  that  there  is  nothing  unlawful  in  the  requirement  of  the 
New  Haven  that  carload  traffic  intended  for  delivery  to  complainant 
over  the  ferry  extension  shall  be  billed  to  Midway.  If  billed  to 
Groton  it  is  short  of  destination,  and  except  for  the  circmnstances 
that  the  break-up  yard  is  east  of  Groton,  would  be  set  out  at  that 
point.  In  compliance  with  this  requirement  complainant  stamps  on 
its  shipping  orders  "  ship  all  orders  to  Midway " ;  nevertheless,  be- 
cause of  its  location,  shippers  frequently  overlook  this  notation  and 
forward  cars  to  Groton.  To  guard  against  such  errors  and  to  avoid 
unnecessary  expense  and  delay  complainant  instructed  the  New 
Haven  in  1917,  at  the  beginning  of  its  operations,  to  handle  all  car- 
load traffic  consigned  to  it  over  the  ferry  extension,  but  notwithstand- 
ing such  instructions  the  carrier  has  placed  cars  at  Groton,  resulting 
in  charges  that  would  not  have  accrued  if  the  instructions  had  been 
followed. 

No  evidence  was  offered  by  either  of  the  parties  respecting  the 
reasonableness  of  the  rates  to  New  London,  Groton,  or  Midway.  The 
issue  is  mainly  whether  the  defendants  are  justified  in  charging  more 
on  traffic  delivered  over  the  ferry  extension  than  they  contempo- 
raneously charge  on  like  traffic  delivered  in  Groton.  The  location  of 
complainant's  plant  does  not  differ  materially  from  the  location  of 
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other  industries  in  and  around  New  London  harbor,  the  effect  of 
water  competition  is  no  greater  at  Groton,  and  the  circumstances  of 
transportation  are  substantially  the  same.  The  New  Haven  is  entitled 
to  some  compensation  for  the  service  performed  in  switching  over 
this  spur  and  $3  per  car  does  not  appear  to  be  an  unreasonable  amount 
to  charge.  There  is  no  showing  that  complainant  has  been  damaged 
by  reason  of  the  lower  rates  maintained  on  traffic  to  Groton. 

We  find  that  the  charges  assailed  on  carload  traffic  originating  at 
points  west  of  Groton  and  delivered  over  the  ferry  extension,  are, 
and  for  the  future  will  be,  unjust  and  unduly  prejudicial  to  com- 
plainant and  complainant's  traffic  to  the  extent  that  they  exceed  or 
may  exceed  by  more  than  $3  per  car  the  charges  contemporaneously 
maintained  by  the  defendants  on  like  traffic  delivered  in  Groton 
proper.  We  also  find  that  the  failure  of  the  New  Haven  to  comply 
with  complainant's  delivery  instructions  has  resulted  in  additional 
charges  that,  under  the  circumstances  here  shown,  should  not  have 
been  assessed,  but  as  it  does  not  appear  that  complainant  has  paid 
these  charges  no  order  for  reparation  can  be  entered  on  this  record. 
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No.  10570.* 

Wn.LTAM  SCHUETTE  &  COMPANY 

V. 

DIRECTOR  GENERAL,  NORTHERN  PACIFIC  RAILWAY 

COMPANY,  ET  AL. 


Submitted  May  12,  1920,    Decided  June  U  1920, 


1.  Shipments  of  lumber  Id  carloads  from  points  in  Oregon,  Washington,  Idaho, 

and  Minnesota  to  Minneapolis  or  Minnesota  Transfer  intended  for  desti- 
nations east  of  Chicago,  111.,  were  transferred  into  other  cars  at  Minnesota 
Transfer  and  reshlpped  to  ultimate  destinations  on  account  of  operating 
rules  of  the  Great  Northern  and  Northern  Pacific  railways  which  pro- 
hibited their  cars  from  moving  off  of  their  lines. 

2.  Charges  in  excess  of  those  whidi  would  have  accrued  at  the  through  rates 

plus  legally  applicable  reconsigning  charges  found  to  have  resulted  from 
the  unlawful  refusal  of  the  Northern  Pacific  and  the  Great  Northern  to 
permit  reconsignment  in  accordance  with  their  tariffs.  Reparation 
awarded. 

W.  J.  Herman  for  complainant. 
John  F.  Finei^ty  for  defendants. 

Repobt  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woollet. 

Clark,  Chairman: 

A  repK)rt  proposed  by  the  examiner  was  served  upon  the  parties  to 
which  exceptions  were  filed  by  defendants. 

The  complaint,  which  was  seasonably  filed,  concerns  47  shipments 
of  lumber  forwarded  between  November  20,  1916,  and  May  14,  1917, 
from  points  in  Oregon,  Washington,  Idaho,  and  Minnesota,  originally 
consigned  to  Minneapolis  or  Minnesota  Transfer,  but  intended  for  and 
reconsigned  to  destinations  east  of  Chicago,  111.  It  is  alleged  that  com- 
plainant was  compelled  to  have  the  shipments  transferred  to  other  cars 
at  Minnesota  Transfer  by  reason  of  the  fact  that  the  Great  Northern 
Railway  Company  and  the  Northern  Pacific  Railway  Company,  herein 
after  called  defendants,  refused  to  permit  their  own  cars  to  move  be- 
yond their  respective  lines.  Complainant  incurred  additional  expenses 
for  transferring  the  shipments  and  for  switching  and  demurrage. 

^Thl8  report  embraces  Docket  No.  10570  (Sab-No.  1),  Same  v.  Director  General,  Great 
Nortbem  Railwaj  Company,  et  al. 
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Freight  charges  were  collected  at  the  combimUioiis  of  rates  based 
OD  Minnesota  Transfer.  It  is  alleged  that  the  charges  collected  by 
the  carriers  were  unreasonable,  unduly  prejudicial,  and  illegal ;  and 
that  the  additional -expenses  incurred  in  transferring  the  shipments 
resulted  from  the  unlawful  action  of  defendants.  Separation  is 
asked. 

It  was  complainant's  intention  to  reconsign  the  shipments  to  desti- 
nations east  of  Chicago,  but  beginning  in  December,  1916,  due  to  car 
shortage,  defendants  refused  to  permit  their  own  cars,  into  which  the 
shipments  were  loaded,  to  leave  their  rails.  As  complainant  had  no 
facilities  for  transferring  the  shipments  it  ordered  them  switched 
to  certain  warehouses  at  Minnesota  Transfer  where  they  were  loaded 
into  other  cars  and  then  forwarded  east  on  new  billing.  Complain- 
ant bore  the  additional  expense  for  transfer,  switching,  and  demur- 
rage, as  well  as  the  freight  charges  at  the  local  rates  to  and  beyond 
Minnesota  Transfer.  At  the  time  of  movement  there  were  joint  rates 
to  the  ultimate  destinations  of  26  of  the  shipments;  and  through 
rates,  composed  of  rates  to  Chicago,  Minneapolis,  or  Minnesota 
Transfer,  and  proportionals  beyond,  to  the  ultimate  destinations  of 
the  remaining  shipments.  Complainant  asks  reparation  in  the 
amount  of  the  difference  between  the  total  charges  paid,  including 
the  transfer  charges,  and  those  which  would  have  accrued  at  the 
joint  or  through  rates. 

The  practice  of  reconsigning  shipments  of  lumber  is  very  general- 
Defendants'  tariffs  permitted  reconsignment  at  Minneapolis  and 
Minnesota  Transfer  at  the  through  rates  from  these  points  of  origin 
to  ultimate  destination,  and  did  not  prohibit  the  movement  of  their 
own  cars  beyond  their  rails.  The  tariffs  provided,  however,  that 
nt  would  not  be  permitted  if  the  lading  of  the  car  was 
■  partially  removed. 

-d  is  incomplete  with  respect  to  the  action  taken  by 
,  in  each  particular  instance  before  having  the  lading 
Generally  negotiations  were  conducted  by  telephone 
ills  of  the  transactions  were  not  preserved.  The  foUow- 
elating  to  reconsignment,  addressed  by  complainant  to 
'  the  Northern  Pacific  at  Minneapolis,  is  typical: 
our  telepboDe  cooversatlon  this  date,  kiodly  have  N.  P.  car 
Vorth  American  Lumber  Company's  yard  at  Minnesota  Tronafer 
red  Into  a  car  that  can  travel  east. 

3  placed  with  the  carriers  promptly  and  the  additional 
liled  were  due  solely  to  defendants'  refusal  to  permit 
0  move  east. 

ant  does  not  attack  the  propriety  of  defendants'  action 
ig  the  movement  of  cars  to  their  own  rails,  but  con- 

67 1,  a  a 


SCHUETTE  A  CO.  V.  DIBECTOK  GENBBAL.  Ill 

tends  that  this  should  have  been  accomplished  without  imposing 
additional  expense  upon  the  shipper. 

In  Schwager  cfe  Nettleton  v.  G.  N.  Ry.  Co.^  12  I.  C.  C,  521,  in 
which  case  transfer  was  accomplished  by  defendant,  we  said : 

The  shipper  is  entitled  to  notice  of  a  transfer  charge  other  than  one  coming 
to  him  through  the  coUection  of  the  charge  from  his  consignee,  and  as  he  is 
not  obliged  to  follow  his  shipment  and  make  the  transfer  himself  he  is  en- 
titled to  the  protection  afforded  by  a  published  definite  rate. 

The  defendant  can  not  excuse  the  collection  of  th's  unpublished  and  unknown 
drajrage  and  transfer  charge  by  proof  that  it  had  a  rule  which  forbade  the 
sending  of  its  own  cars  beyond  its  own  line  during  a  period  of  car  shortage 
and  congestion  of  business. 

On  April  7, 1908,  we  announced  the  view  that: 

Where  connecting  lines  have  united  In  publishing  a  joint  through  rate  be- 
tween two  points  it  is  the  sense  of  the  Commission  that  it  is  the  duty  of  the 
carriers  in  the  route  to  provide  the  car  and  permit  it  to  go  through  to  destina- 
tion or  to  transfer  the  pr<^)erty  en  route  to  another  car  at  their  own  expense. 
Conference  Ruling  No,  59. 

In  Omaha  (from  Exchange  v.  G.  N.  Ry.  Co.^  47  I.  C.  C,  532,  we 
held  that  under  joint  rates  carriers  must  send  shipments  through 
promptly  and  that  an  operating  rule  was  unreasonable  and  unlawful 
which  required  holding  grain  in  cars  at  jtmction  pomes  for  indefinite 
periods.  There,  however,  the  principal  issue  was  with  respect  to  the 
delay  incident  to  the  transfer  of  the  shipments  by  the  carriers. 

Defendants  concede  that  where  joint  rates  were  established  they 
were  obliged  to  permit  shipments  to  move  through  in  the  original 
cars  or  to  transfer  them  at  their  own  expense.  They  contend,  how- 
ever, that  complainant,  when  it  learned  that  defendants'  cars  would 
not  be  permitted  to  move  through,  should  have  billed  its  shipments 
direct  to  ultimate  destination  thus  affording  defendants  an  oppor- 
tunity to  send  foreign  equipment  to  such  points;  that  complainant, 
before  transferring  each  particular  shipment,  should  have  insisted 
that  defendants  reconsign  it  at  the  joint  through  rates;  and  that 
complainant  by  having  the  shipments  transferred  violated  the  re- 
consignment  rules  and  prevented  the  application  of  the  through 
rates. 

It  is  contended  for  defendants,  who  were  not  parties  to  the  pro- 
portional rates  east  of  Minneapolis,  that  in  die  absence  of  joint  rates 
the  principle  of  Conference  Ruling  No.  69  is  inapplicable.  Subse- 
quent to  the  movement  the  tariffs  were  amended  to  specifically  provide 
that  reconsignment  rules  would  apply  "  where  shipments  are  handled 
on  local  rates,  joint  rates  or  combination  of  intermediate  rates."  De- 
fendants refer  to  this  fact  as  an  indication  that  the  previous  rule, 
which  provided  for  the  application  of  through  rates,  had  reference 

only  to  joint  rates.    This  position  is  not  well  taken.    The  previous 
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rules  authorized  reconsignment  and  provided :  "  Kate  in  effect  at  the 
time  of  shipment  from  originating  point  to  final  destination  will 
govern."  Shipments  are  frequently  reconsigned  on  basis  of  the  sum 
of  the  local  rates  under  tariffs  which  provide  for  reconsignment  at 
the  through  rate,  which,  in  such  instances,  is  made  by  combining  two 
or  more  rates  instead  of  by  the  use  of  a  single  factor.  Dora/a  <&  Co.  v. 
N.  C.  <6  St.  L.  Ry.,  33  I.  C.  C,  523, 527.  In  Chicago  d&  North  Westei-n 
Railway  Reconsignment  Rules^  29  I.  C.  C,  620,  we  said : 

There  is  no  right  inherent  with  the  shipper  to  demand  that  any  transfer 
resulting  from  the  reconsignment  at  his  request  of  freight  originally  consigned 
and  hilled  to  a  given  destination,  shall  be  performed  by  the  carrier,  either  at 
its  own  expense  or  otherwise.    ♦    ♦    ♦ 

But  in  that  case  the  tariffs  specifically  prohibited  reconsignment 
which  would  require  the  movement  of  cars  to  points  on  connecting 
lines  to  which  joint  rates  were  not  established.  Here  the  tariffs 
authorized  reconsignment  without  a  similar  restriction. 

It  is  shown  that  one  consignment  weighed  37,080  pounds  inbound 
and  52,100  pounds  outbound.  Complainant  was  unable  to  explain  this 
alleged  discrepancy,  but  it  introduced  in  evidence  copies  of  invoices 
upon  which  it  bought  the  lumber  at  point  of  origin  and  sold  it  at 
destination,  which  were  substantially  identical  so  far  as  quantity 
and  dimensions  were  concerned.  All  the  shipments  were  sold  before 
leaving  points  of  origin  and  if  the  carriers  had  so  permitted  would 
have  moved  through  without  transfer  of  lading.  It  is  asserted 
for  complainant  that  in  transferring  the  shipments  no  lumber  was 
added  or  taken  away. 

In  Brahston  v.  C.  of  G.  Ry,  Co.^  51  I.  C.  C,  459,  a  carload  of  lum- 
ber, which  the  carriers  refused  to  reconsign  because  of  an  embargo, 
was  unloaded  and  stored  by  an  independent  storage  company,  and 
was  subsequently  forwarded  to  the  ultimate  destination  on  new 
billing  at  the  rates  to  and  beyond  the  storage  point.  The  tariffs 
authorized  reconsignment  without  restriction  as  to  embargoes.  We 
held  that  the  shipment  was  essentially  a  through  shipment;  that  the 
joint  rate  to  ultimate  destination  was  applicable;  and  reparation, 
including  the  additional  charges  incurred  in  connection  with  the 
storage  of  the  shipment,  was  awarded. 

It  is  unquestionably  established  that  defendants  at  all  times  de- 
nied their  obligation  to  permit  shipments  to  move  through  under 
reconsignment  where  the  rates  were  based  on  Minneapolis,  Minne- 
sota Transfer,  or  Chicago,  and,  therefore,  that  specific  demands  by 
complainant  for  such  reconsignment  would  have  been  refused.  In 
these  circumstances  the  showing  of  a  specific  demand  with  respect  to 
each  of  the  21  shipments  moving  to  destinations  taking  rates  based 
on  these  points  was  unnecessary,  for  the  law  does  not  require  the 
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performance  of  a  vain  act.  Stewart  Iron  Co.  v.  P.  Co.,  47  I.  C.  C, 
512.  With  respect  to  shipments  destined  to  points  to  which  joint 
rates  were  established  defendants  admit  on  brief  that  ^'  it  is  abund- 
antly clear  that  the  complainant  must  have  known  that  cars  subse- 
quently shipped  would  not  be  allowed  to  move  to  eastern  destina- 
tions.'' Defendants  apparently  contend  that  complainant  did  not 
give  them  an  opportunity  to  comply  with  their  reconsigning  rules 
before  transferring  the  shipments.  Beginning  in  December,  1916, 
defendants  refused  to  permit  their  equipment  to  move  east,  and  so 
notified  complainant.  Complainant  was  informed  that  the  Great 
Northern  did  not  have  men  available  to  transfer  the  loads.  Com- 
plainant was  forced  by  defendants  to  transfer  all  the  shipments. 
In  these  circumstances,  also,  complainant  need  not  prove  a  specific 
demand  for  the  reconsignment  of  each  of  the  26  shipments  which 
moved  to  destinations  to  which  joint  rates  were  in  force. 

We  find  that  defendants  should  have  permitted  all  the  shipments 
to  be  reconsigned  on  basis  of  the  joint  or  through  rates,  plus  the 
applicable  reconsignment  charge,  if  any;  that  the  charges  com- 
plained of,  including  those  for  transferring  the  shipments,  were  the 
direct  result  of  defendants'  unlawful  refusal  to  permit  reconsignment 
as  provided  by  their  tariffs;  and  that  complainant  is  entitled  to 
reparation  in  the  sum  of  the  difference  between  the  charges  assailed 
and  those  that  would  have  accrued  at  the  through  rates  plus  appli- 
cable reconsignment  charges,  if  any,  with  interest.  The  exact  amount 
of  reparation  due  can  not  be  determined  on  this  record.  Complainant 
should  comply  with  the  provisions  of  rule  V  of  the  Rules  of 
Practice. 

No  order  for  the  future  is  necessary. 
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No.  10492. 
PHELPS  DODGE  CORPOKATION  ET  AL. 

V. 

DIKECTOR  GENERAL,  ARIZONA  &  NEW  MEXICO 
RAILWAY  COMPANY,  ET  AL. 


Submitted  February  6,  1920.    Decided  June  2,  1920. 


1.  Rates  on  copper  bullion,  in  carloads,  from  points  In  Arizona  to  New  York, 

N.  Y.,  not  found  to  be  unreasonable  or  otherwise  unlawful. 

2.  Rates  on  copper  bullion,  in  carloads,  from  points  in  Arizona  to  CteWeston, 

Tex.,  found  unreasonable  and  reasonable  maximum  rates  prescribed  for 
the  future. 

John  S.  Burchmore  and  Luther  M.  Walter  for  complainants. 

G.  W.  Feakins  for  complainants  and  Arizona  Copper  Company, 
intervener. 

F.  A.  Jones  for  Arizona  Corporation  Commissicm  and  United 
Verde  Copper  Company,  interveners. 

T.  J,  Norton  and  James  L.  Coleman  for  defendants. 

Report  or  the  Commisiox. 

Clark,  Chairman: 

Complainants  herein  are  corporations  engaged  in  smelting  copper 
ore  at  Douglas,  Morenci,  Globe,  and  Clarkdale,  Ariz.  They  allege  that 
the  rates  on  copper  bullion,  in  carloads,  from  the  points  named  to  New 
York,  N.  Y.,  all  rail  and  rail  and  water,  are,  and  since  June  25, 1918, 
have  been,  unreasonable,  imjustly  discriminatory,  and  unduly  preju- 
dicial in  violation  of  sections  1,  2,  and  3  of  the  act  to  regulate  com- 
merce and  section  10  of  the  federal  control  act  to  the  extent  that  they 
exceeded  and  exceed  by  more  than  25  per  cent  the  rates  in  effect 
prior  to  June  25,  1918,  and  that  rates  from  the  same  points  of 
origin  to  Galveston,  Tex.,  and  New  Orleans,  La.,  are  unreasonable, 
unduly  prejudicial,  and  in  violation  of  the  long-and-short-haul 
provision  of  section  4  of  the  act  to  regulate  conunerce.  The  estab- 
lishment of  reasonable  and  nonprejudicial  rates  and  reparation 
on  shipments  made  on  and  after  January  1,  1919,  are  asked.  The 
claim  for  reparation  is  thus  limited  by  reason  of  complainants'  un- 
derstanding that  the  increased  cost  of  transportation  was  provided 
for  in  the  increased  price  for  copper  fixed  by  the  government 
when  the  rates  here  attacked  became  effective.    That  price  expired 
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December  31,  1918,  and  a  lower  price  immediately  prevailed.  The 
Arizona  Corporation  Commission,  the  Dnited  Verde  Copper  Com- 
pany, and  the  Arizona  Copper  Company  intervened  in  support  of 
the  complaint.  Except  where  otherwise  specified,  rates  are  stated 
throughout  this  report  in  amounts  per  ton  of  2,000  pounds. 

Copper  bullion  is  produced  by  smelting  copper  ore.  It  leaves  the 
smelters  in  large  cakes  or  slabs  weighing  about  300  pounds  each, 
and  from  those  cakes  refined  copper  is  produced.  In  the  refining 
process  impurities  are  removed  and  gold  and  silver  in  varying  per- 
centages are  frequently  extracted. 

RATES  TO  NEW  YORK,  N.  T. 

The  principal  movement  of  copper  bullion  from  these  points  of 
origin  is  to  a  refinery  at  Laurel  Hill,  Long  Island,  N.  Y.,  where  both 
rail  and  water  facilities  are  available.  The  principal  rail-and-water 
route  to  New  York  from  Douglas,  which  was  selected  by  the  parties 
as  being  fairly  representative  of  the  points  of  origin,  is  via  the  lines 
of  the  El  Paso  &  Southwestern  Eailroad  and  the  Galveston,  Harris- 
burg  &  San  Antonio  Railway  to  Galveston,  a  distance  of  1,103  miles, 
thence  via  the  Morgan  line  or  the  Mallory  Steamship  line,  a  dis- 
tance of  approximately  2,200  miles.  While  the  traffic  may  move  by 
rail  and  water  through  New  Orleans,  it  is  testified  that  the  tonnage 
moving  via  that  route  is  negligible.  The  all-rail  routes  are  through 
Kansas  City  or  St.  Louis,  Mo.,  or  Chicago,  111.  The  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  has  a  direct  line  from  Clark- 
dale  to  Chicago. 

It  is  testified  for  defendants  that  in  1901  the  rail-and-water  rate 
from  Douglas  to  New  York  via  Galveston  was  $20;  tKat  the  rate  was 
reduced  early  in  1902  to  $15.95,  and  that  it  was  further  decreased  a 
few  months  later  to  $9.95.  Complainants  assert,  however,  that  those 
rates  were  applicable  from  pK)ints  other  than  Douglas  and  via  routes 
longer  than  those  now  used.  It  appears  that  no  smelters  were  in 
operation  at  Douglas  prior  to  1904.  From  1904  to  June  24, 1918,  the 
rates  applicable  from  Douglas  via  the  routes  now  used  were  subject 
to  minor  fluctuations.  The  rate  applicable  for  approximately  three 
years  prior  to  June  25,  1918,  was  $8.55  via  the  rail-and-water  route 
from  Douglas,  and  was  increased  to  $16.50  on  that  date  pursuant 
to  the  requirements  of  General  Order  No.  28  of  the  Director  General, 
of  Railroads.  The  all-rail  rate  from  Douglas  to  New  York  prior  to 
January  15,  1915,  was  $9.05.  It  was  increased  on  that  date  to 
$10.05,  and  on  June  25,  1918,  a  blanket  rate  of  $16.50  was  estab- 
lished under  the  general  order  referred  to  from  points  in  Arizona 
and  other  western  states  to  eastern  points  via  all-rail  routes  as 
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well  as  via  rail-and- water  routes.  The  distances  from  the  points  of 
origin  to  New  York  range  from  3,303  to  3,636  miles  via  the  rail-and- 
water  route  through  Galveston  and  from  2,512  to  2,620  miles  via  the 
all-rail  routes. 

Complainants  compare  the  increase  of  approximately  60  per  cent 
on  copper  bullion  from  the  Arizona  points  to  New  York  with  an 
increase  of  25  per  cent  or  less  on  various  commodities,  including 
copper  bullion  from  Kennett,  Calif.,  to  New  York,  and  iron  and  steel 
articles  moving  for  comparable  distances  in  transcontinental  traffic. 
These  comparisons  are  unaccompanied  by  evidence  of  the  circum- 
stances surrounding  the  establishment  of  the  rates  referred  to,  the 
volumes  of  traffic  moving  thereunder  or  other  governing  factors. 
While  the  rate  from  Kennett  to  New  York  was  increased  less  than 
25  per  cent,  it  is  the  same  as  that  from  the  Arizona  points,  and  in 
any  blanket  adjustment  of  rates,  embracing  points  widely  separated 
and  from  and  to  which  varying  rates  have  theretofore  applied,  it  is 
obviously  impossible  to  observe  a  uniform  percentage  increase. 

Defendants  contend  that  the  rates  on  copper  bullion  effective  prior 
to  June  25, 1918,  were  unduly  low  and  that  it  was  necessary  to  impose 
upon  the  bullion  traffic  increases  greater  than  those  imposed  upon 
other  commodities  in  order  that  the  bullion  rates  might  be  brought 
up  to  their  proper  level.  It  appears  that  for  a  considerable  period 
of  time  prior  to  federal  control  the  carriers  participating  in  the 
transportation  of  bullion  had  endeavored  to  increase  the  rates  from 
Arizona,  as  well  as  from  points  in  other  states,  but  owing  to  dis- 
agreements among  themselves,  and  to  competition  of  producers  in 
various  parts  of  the  country,  the  rates  were  not  increased  until 
June  25,  1918. 

It  is  asserted  for  complainants  that  copper  bullion  is  very  desirable 
traffic,  loads  to  considerably  more  than  the  marked  capacity  of  the 
car,  and  that  by  reason  of  the  weight  of  the  units  in  which  it  is 
handled  it  is  not  readily  pilfered.  It  is  also  shown  that  the  water 
lines  have  eagerly  sought  the  bullion  traffic  by  reason  of  its  value  as 
ballast.  These  assertions  are  not  refuted  by  defendants,  but  it  is 
shown  in  their  behalf  that  copper  bullion  is  a  commodity  of  high 
value,  approximately  $500  a  ton,  and  yields  comparatively  low  ton- 
mile  earnings  under  the  rates  attacked.  For  example,  the  rate  of 
$16.50  from  Clarkdale  to  New  York,  all  rail,  yields  ton-mile  earnings 
of  6.2  mills  and  car-mile  earnings  of  24.8  cents,  while  the  earnings 
on  other  commodities,  including  infusorial  earth,  cotton,  canned 
goods,  wrought-iron  pipe,  soda  ash,  and  fire  brick,  range  from  6.4  to 
19.8  mills  per  ton-mile  and  from  14  to  51.8  cents  per  car-mile  over 
the  all-rail  routes  from  points  in  Arizona  and  from  points  in  other 
states  for  comparable  distances.    There  is  substantially  no  showing, 
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however,  as  to  the  volume  of  movement  or  other  relative  transporta- 
tion characteristics. 

It  is  shown  for  defendants  that  for  a  distance  of  2,512  miles  from 
Douglas  to  New  York  the  former  all-rail  rate  of  $10.05  yielded  4 
mills  per  ton-mile,  and  that  the  present  rate  of  $16.50  yields  only 
6.5  mills.  The  corresponding  car-mile  earnings,  using  the  average 
loading  of  approximately  44  tons,  are  17.6  and  28.6  cents,  respec- 
tively. Comparisons  introduced  by  defendants  show  that  ton-mile 
earnings  on  various  other  commodities  moving  for  similar  distances 
from  western  points  to  the  east  range  from  9.3  mills  to  2.18  cents, 
the  corresponding  car-mile  earnings  ranging  from  19  to  71  cents. 
Car-mile  comparisons  offered  by  complainants  show  earnings  lower 
than  those  accruing  on  copper  bullion  on  various  commodities  mov- 
ing from  Pacific  coast  points  to  New  York  City,  as  well  as  to  other 
points,  under  the  rates  established  pursuant  to  the  requirements  of 
General  Order  No.  28.  It  is  contended  for  defendants,  however, 
that  the  car-mile  comparisons  so  offered  are  necessarily  more  favor- 
able to  complainants'  contentions  than  would  be  ton-mile  compari- 
sons by  reason  of  the  fact  that  the  average  carload  weight  of  bullion 
is  used,  while  on  other  commodities  the  earnings  are  computed  on 
basis  of  the  minimum  weights.  We  ha've  frequently  commented 
upon  the  value  of  the  car-mile  and  ton-mile  tests,  and  such  com- 
parisons have  been  found  of  much  value  in  many  cases,  but  they 
must  be  considered  in  the  light  of  all  the  circumstances  and  condi- 
tions and  are  of  controlling  force  only  when  those  circumstances  and 
conditions  are  substantially  similar. 

Defendants  compare  the  rate  of  $16.50  on  bullion  from  Douglas 
to  New  York  with  rates  ranging  from  $16  per  ton  on  fire  brick  to 
$85.60  per  ton  on  canned  goods  from  points  in  Pennsylvania  to 
points  in  Arizona.  It  is  shown  that  the  rate  on  wool  in  grease  from 
Jerome  Junction,  Ariz.,  to  New  York  is  $40  per  ton  and  the  rates 
on  brass  and  copper  scrap  and  on  zinc  scrap  from  California  points 
to  New  York  aro  $27.80  and  $80  per  ton,  respectively. 

Complainants  contend  that  the  rail-and- water  rates  should  be 
lower  than  the  all-rail  rates.  They  observe  that  at  the  time  of  the 
hearing  defendant  Mallory  Steamship  Company  was  not  under  fed- 
eral control  and  was  being  operated  in  competition  with  rail  lines; 
that  they  consider  the  service  by  water  less  valuable  to  shippers  than 
the  all-rail  service  and  generally  use  it  only  when  there  is  an  advan- 
tage in  rates ;  and  that  the  cost  of  service  to  the  carriers  should  be  less 
via  water,  as  a  boat  will  carry  as  much  freight  as  an  entire  train  with- 
out the  expense  incident  to  the  construction  and  maintenance  of  a  road- 
way and  without  the  delay  and  expense  occasioned  by  shipments  pass- 
ing through  numerous  terminal  and  junction  points.    While  there  are 
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certain  expressions  of  opinion  as  to  the  cost  of  transportation  by  water 
as  compared  with  the  cost  of  transportation  f  3r  similar  distances  by 
rail,  there  is  no  evidence  as  to  the  relative  costs  of  such  services  nor 
is  there  any  evidence  as  to  the  approximate  cost  of  service  via  the 
rail-and-water  routes  through  Galveston  and  New  Orleans.  Coun- 
sel for  complainants  point  out  that  in  Southwestern  Shippers  Ttaf^c. 
Abso.  v.  a.,  T.  <&  S.  F.  Ry.  Co.,  24  I.  C.  C,  570,  583,  we  found  that 
the  movement  of  traffic  by  water  between  Galveston  and  New  York, 
a  distance  of  2,200  miles,  was  fairly  equivalent  to  rail  transporta- 
tion for  350  miles  between  certain  points  in  southwestern  territory. 
It  appeared  from  the  record  in  that  case  that  the  expense  of  operat- 
ing a  ship  upon  the  ocean  was  not  great  and  that  the  terminal  or 
dockage  expenses  were  the  more  serious  item.  It  was  said  that  of 
the  total  expenses  60  per  cent  were  at  the  dock  and  40  per  cent  upon 
the  ocean.  That  case,  however,  was  decided  in  1912,  and  it  can  not 
be  seriously  contended  that  transportation  conditions  during  the 
period  of  federal  control  and  at  the  present  time  may  be  fairly 
compared  with  those  existing  more  than  seven  years  ago. 

Defendants  introduced  exhibits  showing  that  the  cost  of  labor  and 
materials  has  increased  greatly  in  recent  years,  that  the  total 
compensation  paid  labor  *by  one  of  the  principal  defendants  for 
the  year  ended  December  31,  1918,  was  nearly  100  per  cent  greater 
than  that  paid  for  the  year  ended  June  30,  1915,  that  the  cost  of 
materials  used  by  defendants  has  increased  more  than  100  per  cent 
within  the  past  four  years,  and  that  the  deficit  of  the  federal  trans- 
portation system  for  the  first  four  months  of  1919  was  greater  than 
for  the  entire  year  of  1918.  Complainants  point  out  that  while 
operation  of  the  railroads  under  federal  control  earned  less  than  the 
aggregate  standard  return,  federal  operation  of  defendants  El  Paso 
&  Southwestern  Railroad  and  Atchison,  Topeka  &  Santa  Fe  Rail- 
way earned  119.3  and  110.8  per  cent,  respectively,  of  the  standard 
return  during  the  year  1918,  and  such  operation  of  the  railroad  of 
defendant  Southern  Pacific  Company  earned  89.5  per  cent  of  its 
standard  return.  It  appears  that  these  earnings  were  enhanced  by 
substantially  increased  volumes  of  traffic,  and  more  especially  of 
copper  bullion,  moving  during  the  period  referred  to,  and  counsel 
for  complainants  concedes  that  the  bullion  traffic  was  stimulated 
by  war-time  necessities  and  the  demands  of  the  government.  While 
rates  ought  not  to  be  established  upon  the  basis  of  a  period  of  adverse 
conditions,  so  neither  should  they  be  fixed  altogether  with  respect  to 
recent  years  of  comparative  prosperity.  City  of  Spokane  v.  N.  P. 
Ry.  Co,,  16  L  C.  C,  876.  It  is  well  established  ihsX  the  unfavorable 
financial  condition  of  a  defendant  can  not  lawfully  be  remedied  by 
the  imposition  of  unreasonable  rates,  and  it  is  equally  well  settled 
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that  a  favorable  financial  condition  can  not  lawfully  be  made  the 
basis  for  rates  that  are  noncompensatory.  Railroad  Cam/nUssicnera 
of  Florida  y.  S.  A.  L.  By.,  16  I.  C.  C,  1, 6. 

With  respect  to  the  rail-and-ocean  rates  defendants  point  out  that 
the  rate  from  Douglas  to  New  York  in  force  prior  to  June  25, 1918, 
yielded  2.86  mills  per  ton-mile,  while  the  present  rate  yields  only 
5.51  mills,  based  on  the  actual  distance  by  rail  and  water.  It  is  as- 
serted for  defendants  that  the  rail-and-ocean  rate  should  not  be 
lower  than  the  all-rail  rate  as  the  service  by  water  is  valuable  to  the 
shipper  and  the  railroad  and  steamship  lines  generally  are  not 
operated  in  competition  but  under  a  unified  control.  It  is  asserted 
that  the  rail-and-ocean  rate  is  the  key  to  the  all-rail  situation,  as  a 
lower  rate  by  water  would  divert  traffic  from  the  all-rail  routes  to 
the  Gulf  lines.  Since  the  rail-and-ocean  rate  of  $16.50  was  estab- 
lished the  steamer  lines  operating  from  Galveston  to  New  York  have 
been  relinquished  from  federal  control. 

In  The  Fifteen  Per  Cent  Vase,  45  1.  C.  C,  803,  324,  decided  in 
June,  1917,  we  said: 

Special  emphasis  has  been  laid  upon  the  unusually  heavy  increased  expenses 
that  have  been  laid  upon  the  carriers  by  water,  which,  because  of  arrange- 
ments for  through  carriage  with  rail  carriers,  are  subject,  as  to  part  or  all  of 
their  rates,  to  our  jurisdiction.  Ordinarily  rates  via  rail-and-water  routes  are 
maintained  at  a  lower  level  than  via  all-rail  routes.  Largely  increased  costs  of 
operation,  the  diversion  of  traffic  to  other  channels  because  of  war  conditions, 
and  the  attendant  increased  marine  Insurance  have  laid  upon  such  rall-and- 
water  routes  unusual  burdens.  We  think  that  existing  conditions  justify  the 
maintenance  of  rates  via  such  routes  on  a  level  not  higher  than  the  all-rail 
rates  between  the  same  points. 

In  Public  Utilities  Commission  of  Colorado  v.  Ky  Co.,  52  I.  C.  C, 
439,  462,  decided  March  31,  1919,  we  reiterated  the  facts  noted  in 
the  above  quotation.  It  is  not  shown  that  the  conditions  mentioned 
no  longer  obtain;  there  is  no  evidence  to  sustain  complainants' 
contention  that  the  cost  of  transportation  via  the  rail-and-water 
routes  under  present  conditions  or  under  conditions  obtaining  dur- 
ing the  period  of  federal  control  is  or  was  less  than  that  via  the  all- 
rail  routes.  We  can  not  find  on  the  evidence  here  presented  that  rates 
on  copper  bullion  from  the  Arizona  points  named  to  New  York  via 
rail  and  water  are  imreasonable  or  that  they  should  be  lower  than 
the  rates  applied  from  the  same  Arizona  points  to  New  York  via  all- 
rail  routes. 

Complainants  show  that  points  of  origin  in  Arizona,  Montana, 
Utah,  and  other  states  were  not  grouped  under  a  blanket  rate  prior 
to  the  effective  date  of  General  Order  No.  28;  that  Douglas,  Globe, 
Clarkdale,  and  Morenci  did  not  take  one  and  the  same  rate,  nor  did 
they  take  the  rate  applied  from  points  in  other  states.    Witness  for 
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complainants  testified  that  there  should  be  some  spread  between  the 
*  rates  from  the  Arizona  points  named,  but  that  there  should  not  be 
any  material  difference.  Witness  for  intervener  Arizona  Corpora- 
tion Commission  was  of  opinion  that  die  rate  from  Douglas  should 
be  less  than  the  rate  from  Clarkdale.  We  think  those  views  are 
entitled  to  consideration  in  connection  with  rates  to  Galveston,  here- 
inafter discussed.  Defendants  argue  that  there  is  no  discrimination 
now,  as  all  points  of  origin  in  the  west  have  the  same  rate.  It  is 
apparent  that  the  various  points  of  origin  in  Arizona  could  not  be 
given  different  rates  on  smelter  products  moving  to  eastern  points 
without  disturbing  the  blanket-rate  adjustment  applicable  through- 
out most  of  the  western  states.  In  all  cases  of  blanket  or  group  rates 
there  is  of  necessity  more  or  less  disregard  of  distance  and  varyring 
degrees  of  inequality,  but  such  inequalities  are  not  necessarily  un- 
reasonable or  unjust  when  the  situation  is  viewed  from  every  stand- 
point and  all  the  circumstances  and  conditions  are  taken  into  account 
In  the  absence  of  proof  of  tangible  injury  to  complainants  or  of 
positive  evidence  that  rates  are  unjustly  discriminatory  or  unduly 
prejudicial  a  group  adjustment  should  not  be  disturbed.  Bovaird 
Supply  Go.  V.  A.,  T.  <&  S.  F.  Ry.  Co.,  13  I.  C.  C,  56;  CMcago  Lum- 
ber A  Coal  Co.  V.  T.  S.  By.  Co.,  16  I.  C.  C,  823. 

We  are  of  opinion  in  the  light  of  the  evidence  adduced  that  the 
rates  complained  of  from  Douglas,  Morenci,  Globe,  and  Clarkdale  to 
New  York,  via  all-rail  and  via  rail-and-water  routes,  are  not  un- 
reasonable, unjustly  discriminatory,  or  unduly  prejudicial. 

BATES  TO  GALVESTON  AND  NEW  ORIiEANS. 

While  complainants  allege  that  the  rates  from  Arizona  points 
above  named  to  New  Orleans  are  unreasonable,  substantially  no 
evidence  with  respect  thereto  was  adduced,  although  it  is  testified 
that  the  New  Orleans  route  is  a  very  unusual  one  for  bullion  moving 
via  rail  and  water  to  New  York.  No  commodity  rates  are  pub- 
lished on  copper  bullion,  in  carloads,  from  the  points  of  origin  to 
Galveston  and  it  is  asserted  that  the  traffic  can  not  move  on  basis 
of  the  fourth-class  rates  that  would  apply.  The  fourth-class  rate 
from  Douglas  to  Galveston  is  $1,975  per  100  pounds,  or  $39.50  per 
ton  of  2,000  pounds,  and  the  fourth-class  rates  from  Morenci,  Globe, 
and  Clarkdale  are  considerably  higher. 

Complainants  desire  reasonable  rates  to  Galveston  in  order  that 
they  may  ship  to  that  point  with  a  view  to  the  utilization  of  private 
steamers  or  chartered  bottoms  when  defendants'  water  lines  can  not 
handle  the  shipments.  It  is  asserted  for  complainants  that  in  the 
past  embargoes  laid  by  the  steamer  lines  operating  from  Galveston 
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to  New  York  have  seriously  interfered  with  the  use  of  the  water 
route,  and  that  at  times  complainants  have  had  thousands  of  tons 
of  buUion  tied  up  at  Galveston  on  account  of  the  inability  of  the 
steamer  lines  to  handle  it  Complainants  ask  for  a  rate  of  $7.25 
per  ton  from  Douglas  to  Galveston,  computed  by  adding  25  per  cent 
to  the  division  of  ^$5.80  accruing  to  the  rail  carriers  out  of  the  rail- 
and-water  rate  of  $8.55  in  effect  prior  to  June  26,  1918,  with  corre- 
sponding rates  from  Morenci,  Globe,  and  Clarkdale. 

Defendants  object  to  the  establishment  of  rates  to  Gktlveston  on 
the  ground  that  shippers  might  thereby  be  enabled  to  avoid  pa3nnent 
of  the  through  rates  via  all-rail  and  rail-and-water  routes.  How- 
ever, a  shipper  is  entitled  to  transpK)rtation  at  reasonable  rates  and 
an  unreasonable  rate  can  not  be  permitted  to  stand  merely  because 
if  readjusted  other  rate  adjustments  may  foUow.  Auto  Vehicle  Co^ 
V.  C.^  M.  cfe  St.  P.  Ry.  Co.,  21  I.  C.  C,  286 ;  New  Orleans  Board  of 
Trade  v.  L.  cfe  N.  R.  R,  Co.,  23  I.  C.  C,  429. 

The  fourth-class  rate  of  $1,975  per  100  pounds  from  Douglas  to 
Galveston  yields  ton-mile  earnings  of  3.49  cents,  and  car-mile  earn- 
ings based  on  an  average  loading  of  44  tons  of  $1,535.  Complainant 
shows  that  under  the  proportions  of  the  rates  accruing  to  the  car- 
riers prior  to  June  25,  1918,  the  ton-mile  earnings  ranged  from  6.8 
to  7.73  mills  from  Douglas,  Morenci,  and  Globe,  Ariz.,  to  Galveston, 
the  corresponding  car-mile  earnings  ranging  from  23.3  to  30.7  cents. 
Using  the  same  basis  of  division  complainant  shows  that  the  ton- 
mile  earnings  from  the  three  points  named  to  Galveston  imder  the 
present  rates  from  those  points  to  New  York  range  from  11.71  to 
13.03  mills  and  the  car-mile  earnings  from  47.1  to  47.8  cents. 

The  distances  from  Douglas,  Globe,  Morenci,  and  Clarkdale  to 
Galveston  are  1,103,  1,119,  1,209  and  1,364  miles,  respectively. 
Morenci  is  on  a  narrow-guage  line  from  which  "the  bullion  must  be 
transferred  to  standard-gauge  cars,  and  Clarkdale  is  261  miles  farther 
from  Galveston  than  is  Douglas. 

The  local  rate  on  copper  smelter  products  and  zinc,  in  carloads, 
from  Anaconda,  Mont,  to  Galveston,  Tex.,  is  $11.50  per  ton,  mini- 
mum weight  40,000  pounds,  although  it  appears  that  there  is  sub- 
stantially no  movement  under  that  rate.  In  Tennessee  Copper  Co. 
V.  S.  Ry.  Co.,  41 1.  C.  C,  336,  decided  October  3, 1916,  we  found  that 
rates  on  copper  bullion  ranging  from  $6.40  to  $7  per  ton  from  Cop- 
perhill,  Tenn.,  to  eastern  points  ranging  from  990  miles  to  1,133 
miles  distant  were  not  shown  to  be  unreasonable.  The  correspond- 
ing rates  now  applicable  from  Copperhill  range  from  $8.20  to  $9.50 
per  ton.  However,  those  rates  apply  on  trafSc  moving  in  large  vol- 
ume and  in  a  territory  that  is,  generally  speaking,  on  a  rate  level 

somewhat  lower  than  that  applying  in  the  southwestern  territory. 
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The  rates  from  the  Arizona  points  to  New  York  are  established 
under  rule  77  of  our  Tariff  Circular  18-A,  under  which  rule  the  car- 
riers  are  obliged  to  establish  the  New  York  rates  to  Gralveston  upon 
reasonable  request  therefor. 

Under  all  the  facts  and  circumstances  we  are  of  opinion,  and  find, 
that  the  rates  on  copper  bullion  from  the  points  named  to  Galveston, 
Tex.,  are  unreasonable,  and  that  reasonable  rates  per  ton  of  2,000 
pounds  for  the  future  should  not  exceed  the  following : 

To  Galveston,  Tex.,  from: 

Douglas,   Ariz $9. 75 

Morenci,    Ariz 10. 00 

Globe,  Ariz 10. 25 

Clarkdale,  Ariz 11, 50 

An  appropriate  order  will  be  entered. 

Commissioner  Daniels  did  not  participate  in  the  decision  of  this 
case. 
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No.  10626.* 
ANACONDA  COPPEK  MINING  COMPANY  ET  AL. 

V. 

DIRECTOR  GENERAL,  ANN  ARBOR  RAILROAD 

COMPANY,  ET  AL. 


Bulmitted  February  6, 1920.    Decided  June  t,  1920. 


1.  Rates  on  smelter  products  from  nnmerous  points  of  origin,  principally  in 

tlie  west,  to  destinations  chiefly  in  the  east,  fonnd  not  to  have  been  or 
to  be  unreasonable,  unjustly  discriminatory,  or  unduly  prejudicial  ex- 
c^t  as  stated  below. 

2.  Rates  on  smelter  products,  carloads,  from  points  in  Washington  and  Idaho 

found  to  have  been  and  to  be  unduly  prejudicial. 

8.  Rates  on  smelter  products  from  points  in  Arizona  and  Texas  to  Oktlveston, 
Tex.,  found  to  be  unreasonable,  and  reasonable  maximum  interstate 
rates  prescribed. 

4.  Failure  of  defendants  to  establish  refining-in-transit  arrangement  at  Balti- 
more, Md.,  on  shipments  of  smelter  products  moving  from  points  princi- 
pally In  the  west  not  found  unreasonable,  unjustly  discriminatory,  or 
unduly  preJudiciaL 

6.  Reparation  denied. 

Arthur  B.  HayeSy  L.  O.  Evans^  and  Warren  Nichols  for  complain- 
ants. 

George  E.  Erh  for  Public  Utilities  Commission  of  Idaho,  Mon- 
tana Railroad  Commission,  and  Nevada  Public  Service  Commis- 
sion; Arthur  A.  Lewis  for  the  Public  Service  Commission  of  Wash- 
ington ;  Arthur  B,  Hayes^  M.  E.  Whitehead^  John  H.  Wourms^  H.  R. 
Macmillanj  and  Bowat^  Marshall^  MacmUlan  <&  Crow  for  other  in- 
terveners. 

James  L,  Coleman^  B,  W,  Scandrett^  J.  G,  McMurry^  T.  J.  Norton^ 
and  Charles  Donnelly  for  defendants. 

W.  A.  Parker y  K,  V,  Fletcher^  A,  P.  Humburg  and  Chas,  J.  Rixey^ 
jr.,  for  Director  General  of  Railroads. 

>Thi8  report  embracefl  No.   10581,  American  Smelting  ft  Refining  Company  eC  aL  v. 
Director  General,  Ann  Arbor  Railroad  Company,  et  al. 
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Report  of  the  Commission. 

Clark,  Chairman: 

The  complaints  in  these  proceedings  were  filed  by  corporations 
engaged  in  mining,  concentrating,  and  smelting  copper,  lead,  zinc, 
and  other  ores,  and  in  refining  the  resulting  products.  Complain- 
ants in  No.  10526  allege  that  the  all-rail  and  rail-and-water  rates 
on  copper  and  zinc,  in  carloads,  from  Anaconda  and  Black  Eagle. 
Mont.,  and  on  copper  and  lead,  in  carloads,  from  International, 
Utah,  and  Miami,  Ariz.,  to  points  in  the  Chicago  district,  central 
freight  association,  eastern  trunk  line,  and  New  England  territories 
and  on  smelter  products  from  Miami,  Ariz.,  to  Galveston,  Tex.,  were 
and  are  unreasonable  and  unduly  prejudicial,  in  violation  of  sec- 
tions 1  and  3  of  the  act  to  regulate  commerce  and  section  10  of  the 
federal  control  act.  The  Board  of  Railroad  Commissioners  of  the 
state  of  Montana,  Public  Utilities  Commission  of  the  state  of  Idaho, 
Public  Service  Commission  of  Washington,  United  States  Smelting, 
Refining  &  Mining  Company,  Northport  Smelting  &  Refining  Com- 
pany, Pennsylvania  Smelting  Company,  and  L.  Vogelstein  &  Com- 
pany intervened  in  support  of  the  complaints. 

Intervener  L.  Vogelstein  &  Company  challenges  the  rates  on 
pig  lead,  in  carloads,  from  Kellogg,  Idaho,  to  all  points  on  and  east 
of  the  Missouri  and  Mississippi  rivers  and  prays  for  the  establish- 
ment of  rates  from  Kellogg  to  said  points  that  shall  not  exceed  the 
rates  on  lead  from  Montana,  Utah,  and  Arizona  smelting  points  to 
the  same  destinations.  The  petition  of  this  intervener  includes  a 
prayer  for  relief  on  account  of  alleged  proposed  increased  rates  from 
Kellogg  to  various  destinations.  No  violation  of  the  act  to  regulate 
commerce  or  the  federal  control  act  can  be  predicated  upon  the  pro- 
posed action  of  the  Director  General  or  the  carriers  and  the  statutes 
make  no  provision  for  the  issuance  by  us  of  injunctions  or  other  like 
writs. 

Intervener  Northport  Smelting  &  Refining  Company  alleges  that 
the  all-rail  and  rail-and-water  rates  on  lead  and  lead  bullion,  in  car- 
loads, from  Northport,  Wash.,  to  points  in  the  Chicago  district,  cen- 
tral freight  association,  trunk  line,  and  New  England  territories 
were  and  are  unreasonable  and  that  rates  from  Northport  higher 
than  those  maintained  from  points  in  Montana  and  other  states 
were  and  are  unduly  prejudicial,  in  violation  of  section  3  of  the  act 
to  regulate  commerce. 

Complainants  in  No.  10581  attack  the  all-rail  and  rail-and-water 

rates  on  copper,  lead,  and  zinc  smelter  products,  in  carloads,  from 

smelting  points,  principally  in  th^  west,  and  from  ports  of  entry 
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from  the  Kepublic  of  Mexico,  to  the  refineries  and  from  the  refineries 
to  destinations  throughout  the  United  States,  and  allege  that  the 
failure  of  defendants  to  establish  in  connection  with  through  rates 
from  the  various  points  of  origin  a  refining-in-transit  arrangement 
at  Baltimore,  Md.,  is  unjust  and  unreasonable,  unjustly  discrimina- 
tory, and  unduly  prejudicial  in  violation  of  sections  1,  2,  and  3  of 
the  act  to  regulate  commerce  and  section  10  of  the  federal  control 
act. 

The  prayer  of  the  complainants  is  for  just  and  reasonable  rates 
for  the  future,  the  establishment  of  a  refining-in-transit  arrange- 
ment at  Baltimore,  and  reparation  on  shipments  moving  on 
and  after  June  25,  1918.  In  view  of  the  close  relationship  of  the 
issues  and  upon  agreement  of  the  parties  the  cases  were  consolidated 
for  hearing  and  disposition.  A  report  was  proposed  by  the  ex- 
aminer and  served  upon  the  parties.  Certain  exceptions  thereto  were 
taken  and  argument  thereon  has  been  had.  The  statements  of  fact 
proposed  by  the  examiner  are  substantially  correct  and  with  minor 
corrections  and  necessary  amplifications  they  are  made  the  basis  of 
this  report.  Rates  are  stated  throughout  the  report  in  amounts  per 
ton  of  2,000  pounds,  unless  otherwise  indicated,  and  complainants 
and  the  intervening  companies  are  referred  to  collectively  as  com- 
plainants. 

The  complaints  are  directed  against  the  rates  established  pur- 
suant to  the  requirements  of  (reneral  Order  No.  28  of  the  Director 
General  of  Eailroads,  and  against  similar  rates  via  such  lines  as 
were  not  under  federal  control.  Before  initiating  the  increased 
rates  on  smelter  products  the  Director  General  consulted  complain- 
ants and  other  smelting  and  refining  companies  with  respect  to  the 
proposed  changes.  They  were  unwilling  to  accede  to  the  increased 
rates  now  made  the  subject  of  complaint  and  asserted  that  there  was 
no  reason  for  an  increase  in  the  rates  on  their  commodities  greater 
than  the  increase  of  25  per  cent  authorized,  with  few  exceptions,  for 
traffic  generally.  That  contention  is  now  urged  before  us,  and  it 
is  also  asserted  that  certain  rates  on  complainants'  products  estab- 
lished on  June  25,  1918,  were  not  only  excessive,  unjust,  and  un- 
reasonable, but  were  largely  in  excess  of  tiie  increases  prescribed  in 
General  Order  No.  28  and  therefore  unauthorized  and  illegal.  The 
general  order  referred  to  reads  in  part  as  follows: 

Section  2.  Commodity  Rates.    (Domestic). 

(a).  Interstate  commodity  rates  on  the  following  articles  in  carloads 
shaU  be  Increased  by  the  amounts  set  opposite  each : 

m  ^  0  0  0  0  0 
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Bullion,  base  (copper  or  lead),  pig  or 

slab,  and  other  smelter  products ^Twenty-five  (25)  per  cent,  except — ^1. 

That  rates  from  producing  points  in 
the   States  of  Arizona,   Oallfomia, 
Idaho,     Montana,     Nevada,     New 
Mexico,  CMregon,  Utah  and  Washlnsr- 
ton  to  New  York,  N.  Y.,  shall  be  six- 
teen dollars  and  fifty  cents  ($16.50) 
per  net  ton  with  established  differ- 
entials to  other  Atlantic  seaboard 
points,  and  2.  Rates  from  points  in 
Colorado  and  M  Paso,  Tex.,  to  At- 
lantic Seaboard  points  shall  be  in- 
creased six  dollars  and  fifty  cents 
($6.50)    per    net    ton.      Separately 
established  rates  used  as  factors  in 
making  through  rates  to  the  Atlantic 
^  seaboard     shall    be    increased     in 

amounts    sufficient    to    protect    the 
through  rates  as  above  increased. 
«  «  «  «  ^  ^  « 

(b)  Interstate  commodity  rates  not  included  in  the  forgoing  list  shall  be  in- 
creased twenty-five  (25)  per  cent. 

Complainants  allege  that  under  the  terms  of  General  Order  No. 
28  the  rates  on  zinc  should  not  have  been  increased  to  a  greater  ex- 
tent than  25  per  cent  for  the  reason  that  there  is  no  shipment  of 
base-bullion  zinc,  the  product  shipped  being  a  refined  zinc  pro- 
duced electrolytically  and  known  as  prime  western  spelter.  They 
further  allege  that  the  increased  rates  on  smelter  products  from 
points  in  Colorado,  Oklahoma,  and  other  states  to  Atlantic  sea- 
board points  and  from  certain  eastern  points  back  to  intermediate 
points  were  and  are  unlawful  for  the  reason  that  the  amoun^  of  the 
increase  exceeds  25  per  cent,  which,  it  is  argued,  was  prescribed  by 
the  general  order. 

The  federal  control  act  provides  that  during  the  period  of  federal 
control,  whenever  in  his  opinion  the  public  interest  requires,  the 
President  may  initiate  rates,  fares,  charges,  classifications,  regula- 
tions, and  practices  "  by  filing  the  same  with  the  Interstate  Com- 
merce Commission."  No  order  for  the  filing  of  rates  as  a  condi- 
tion precedent  to  the  lawful  initiation  thereof  is  required  by  the  act. 
The  rates  attacked  as  unlawful  by  reason  of  the  alleged  failure  to 
observe  the  terms  of  General  Order  No.  28  were  filed  with  us  by 
the  President  through  his  duly  appointed  agent,  and  a  failure  to  ad- 
here strictly  to  the  terms  of  a  preliminary  order  of  the  Director 
General,  which  is  not  required  by  the  act,  and  in  the  absence  of 
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which  complainants'  contentions  would  be  without  foundation,  can 
not  be  construed  as  defeating  the  validity  of  the  rates  concerned. 

It  appears  that  the  intervening  state  commissions  are  interested 
primarily  in  the  protection  of  the  copper,  lead,  and  zinc  industries 
of  their  respective  states.  With  the  exception  of  the  Montana  com- 
mission no  evidence  was  introduced  in  their  behalf,  although  evi- 
dence was  offered  in  behalf  of  the  Arizona  commission  in  No. 
10492,  Phelps  Dodge  Corporation  v.  Director  General^  57  I. 
C.  C,  714,  the  record  in  which  was  by  agreement  of  the  parties 
herein  made  ft  part  of  this  record.  For  the  Idaho  commission  it  was 
said: 

Our  particular  interest  in  this  matter  is  the  protecting  of  the  developmei^t 
of  the  lead  mining  industry  in  the  state  of  Idaho,  which  we  feel  will  suffer 
by  reason  of  any  increase  in  freight  rates,  the  increase  in  freight  rates,  as 
we  contend,  being  reflected  back  and  paid  ultimately  by  the  producers,  the 
independent  producers  of  which  we  have  a  great  number  within  the  state  of 
Idaha 

Complainants'  operations  embrace  the  mining  of  the  ore  at  vari- 
ous points,  the  shipment  of  the  ore  for  short  distances  from  those 
points  of  production  to  the  smelters  for  treatment,  shipment  of 
the  smelter  products  to  the  refineries  "for  further  treatment,  and 
shipment  thence  to  the  points  of  consumption  of  the  refined  ma- 
terial. The  smelters  operated  or  used  by  complainants  are  located 
at  various  points  throughout  the  United  States,  but  principally  in 
states  west  of  the  Mississippi  Eiver,  and  at  Cananea  and  other 
points  in  northern  Mexico.  During  the  period  covered  by  the  com- 
plaints the  smelters  were  in  continuous  operation,  except  that  local 
conditions  interfered  somewhat  with  the  operation  of  those  located 
in  Mexico,  and  the  products  moved  in  large  volimie. 

Ores  are  designated  as  copper,  lead,  or  zinc,  according  to  the 
predominating  metal  content.  Smelting  is  the  process  of  separat- 
ing the  metal  content  from  the  ore.  Smelter  products  are  copper 
bullion,  anodes,  bars,  blister,  ingots,  matte,  pig,  residue,  slabs,  and 
sulphates;  lead  bullion,  bars,  pig,  and  matte;  zinc  bullion  or  spelter, 
slabs,  residue,  dross,  and  dust;  antimony  bullion;  and  nickel  sul- 
phates. With  few  exceptions  these  products  are  not  marketable 
in  the  form  in  which  they  leave  the  smelters,  and  must  undergo 
further  treatment  at  a  refinery.  It  appears  that  in  the  treatment 
of  the  bullion,  blister,  and  matte  varjring  quantities  of  gold  and 
silver  are  frequently  obtained.  The  smelter  products  will  be  here- 
inafter referred  to  as  copper,  lead,  or  zinc  bullion,  or  collectively 
as  bullion,  and  the  refined  material  will  be  referred  to  as  copper, 
lead,  or  zinc 
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The  following  tables  compiled  from  an  exhibit  introduced  by 
complainants  are  fairly  illustrative  of  the  rate  situation  prior  and 
subsequent  to  June  25, 1918 : 

1.   COPPER  BUIXION  TO   NEW  YORK,  N.   Y. 


From  Oarfleld,  Utah 

Do ! 

From  McOill,  Nev... 

Do 

From  Hayden,  Arix . 

Do 

Do 

From  El  Paso,  Tex.. 

Do 

Do 

From  Tacoma,  Wash 

Do 


Rnmfngi,        | 

Ratif. 

DMnoe. 

• 

OaMBfle. 

Too-milc 

liUet. 

Centi, 

liUU. 

iS10.ft6 

2,439 

19 

4.36 

n6.50 

2,430 

20.5  ' 

6.76 

U2.15 

2,666 

21.4 

4.55 

M6.80 

2,666 

20 

6.19 

»»U.OO 

«2,100 

23.4 

5.21 

«» 16.60 

«2,109 

35 

7.82 

"16.80 

2,886 

25.7 

6.71 

»»6.50 

< 1,597 

19.4 

4.07 

«»  14.00 

*  1,597 

41.8 

8.78 

«>14.00 

2,374 

28.1 

5.88 

U2.00 

3,110 

16.6 

3.86 

S16.50 

3,110 

22.81 

5.31 

load 


ina 


43.6 

43.6 

46.9 

46.9 

44.9 

44.9 

44.9 

47.7 

47.7 

47.7 

43 

4S 


2.  COPPER  FROM  TACOMA,  WASH. 


To  New  York,  N.  Y 
Do 

To  Detroit,  Mich... 
Do.... 


1S12.00 
>16.50 
» 11.00 
M3.80 


3,110 
3,110 
2,484 
2,484 


16.60 
22.81 
19.04 
23.88 


3.86 
5.31 
4.43 
6.65 


43 
43 
43 
43 


3.  LEAD  BULLION  TO  NEW  YORK. 


From  East  Helena,  Mont 
Do 

From  Denver,  Colo 

Do 

From  Murray,  Utah 

Do 


1S10.15 
>16.50 
»7.65 
M4.15 
110.65 
S16.50 


2,466 
2,466 
1,025 
1,925 
2,434 
2,434 


18.6 
30.2 
15.9 
29.4 
18.2 
28.2 


4.11 
6.69 
3.97 
7.35 
4.83 
6.78 


4S.3 

45.3 

40 

40 

41.7 

41.7 


4.  PIG  LEAD  FROM  FEDERAL,  ILL. 


To  New  York,  N.  Y 
Do 

To  Pittsburgh,  Pa.. 
Do 


183.90 
«7.00 
13.00 
«4.70 


1,152 

1,152 

631 

631 


13.2 
23.7 
18.5 
29 


3.39 
6.07 
4.75 
7.45 


99 
39 
39 


5.  PIO  LEAD  FROM  OMAHA,  NEBR. 


To  Chicago,  111 

Do 

To  New  York,  N.  Y 

Do 

To  Cleveland,  Ohio. 

Do 


112.20 
*3.40 
14.15 
«8.40 
13.40 
24.90 


488 
488 
1,397 
1,397 
827 
827 


19.4 
29.9 
12.8 
25.8 
17.7 
25.5 


4.51 
6.97 
2.98 
6.01 
4.11 
5.93 


43 
43 
43 
43 
43 
43 


6.  ZINC  SPELTER  TO  NEW  YORK,  N.  Y. 


From  Hcnryetta,  Okla 
Do 

From  Blonde,  Colo 

Do 


116.90 
•8.60 
18.15 

s 14. 15 


1,537 
1,537 
1,966 
1,966 


19.3 
24.1 
12.4 
21.6 


4.49 
5.59 
4.15 
7.19 


43 
43 
80 
30 


1  Rate  prior  to  June  25, 1918. 

•  Present  rate. 

s  Via  Gulf  of  Mexico. 

*  Distance  computed  by  using  720  constructive  miles,  Galveston  to  New  York,  via  Morgan  line. 
•AUraiL 

57 1. 0.  a 


ANACONDA  COPPER  MIinKQ  CO.  V.  DIBBOTOB  GHSKERAU        729 

With  few  exceptions  rates  in  force  prior  to  1918  had  been  main- 
tained without  substantial  change  for  more  than  10  years.  Com- 
plainants stress  this  fact  as  an  indication  that  the  western  carriers, 
at  least,  were  satisfied  with  the  rates  and  that  the  traffic  was  bearing 
its  share  of  the  transportation  burden.  Indeed,  it  is  argued  for  com- 
plainants that  the  rates  in  force  prior  to  June  25, 1918,  were  unreas- 
onably high  not  only  when  considered  in  and  of  themselves  but 
when  considered  in  comparison  with  other  rates.  It  is  shown,  for 
example,  that  the  car-mile  revenues  on  bullion  from  representative 
points  under  the  rates  previously  in  force  ranged  from  16.22  cents 
to  21.4  cents  for  distances  of  from  2,666  miles  to  3,180  miles,  while 
the  rates  on  other  commodities  established  on  June  25,  1918,  yield 
car-mile  earnings  ranging  from  10.05  cents  on  lumber  to  22.55  cents 
on  clover  seed  for  similar  distances.  Similar  comparisons  are  made 
as  to  shipments  moving  from  2,000  to  2,600  miles.  For  the  transpor- 
tation of  lumber  an  average  distance  of  3,055  miles  the  car-mile 
revenue  is  11  cents,  using  an  average  load  of  24  tons.  The  rate  on 
lumber  from  Kalispell,  Mont.,  to  New  York  is  77  cents  per  100 
pounds  and  from  Seattle,  Wash.,  to  New  York  80  cents  per  100 
pounds,  or  $15.40  and  $16  per  ton,  respectively.  Prior  to  Jime  25, 
1918,  the  rate  on  copper  bullion  from  Black  Eagle,  Mont.,  to  New 
York  was  about  50  cents  per  100  pounds;  on  wheat  from  Great  Falls 
to  New  York  57  cents ;  and  on  flour  57.5  cents.  The  average  distance 
of  the  bullion  movement  is  approximately  2,500  miles. 

We  have  frequently  held  that  a  prima  facie  presumption  of 
reasonableness  attaches  to  a  rate  that  has  been  long  voluntarily 
maintained.  But  the  continuance  of  a  given  rate  is  not  conclusive 
evidence  of  the  reasonableness  of  that  rate  and  certainly  the  exis- 
tence of  a  lower  rate  in  the  somewhat  remote  past,  especially  in  view 
of  the  abrupt  economic  changes  since  the  date  when  the  lower  rates 
were  established,  does  not  necessarily  prove  anything  of  value  in 
ascertaining  the  reasonableness  of  rates  in  force  during  the  period 
of  federal  control. 

Defendants  assert  that  the  rates  on  bullion  in  force  prior  to  June 
25,  1918,  were  unwarrantably  low  and  that  it  was  necessary  to  in- 
crease them  more  than  25  per  cent  in  order  to  bring  them  up  to  their 
proper  level ;  that  repeated  attempts  were  made  during  a  period  of 
years  prior  to  the  date  mentioned  to  increase  the  rates,  but  that 
industrial  and  carrier  competition  prior  to  the  period  of  federal  con- 
trol compelled  the  maintenance  of  the  lower  rates  under  circumstances 
which  the  carriers  could  not  control  and  which  negative  any  pre- 
sumption of  reasonableness  from  the  long-continued  existence  of 
those  rates.  It  is  shown  that  even  a  small  increase  of  50  cents  per 
ton  for  transcontinental  movements  of  bullion  attempted  in  1915 
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was  protested  against  by  the  smelter  interests  and  was  subsequently 
abandoned  by  reason  of  carrier  competition  and  other  considera- 
tions. Defendants  point  out  that  the  ton-mile  earning  on  bullion 
from  Denver,  Colo.,  to  New  York,  N.  Y.,  a  distance  of  1,925  miles 
is  7.5  mills,  the  corresponding  car-mile  earning  being  28.4  cents 
while  the  ton-mile  earnings  on  other  commodities  moving  in  car- 
loads from  Denver  to  New  York  range  from  9.7  miUs  on  dried 
beans  to  18.4  mills  on  dry  hides  in  bales,  the  car-mile  earMngs  being 
24.5  cents  and  33.7  cents,  respectively.  It  is  also  shown  that  the 
ton-mile  earnings  on  iron  and  steel  from  Pittsburgh,  Pa.,  to  Denver 
and  on  structural  iron  from  Chicago,  111.,  to  Denver,  distances  of 
1,486  and  1,018  miles,  respectively,  are  13.4  mills  and  15.1  mills,  re- 
spectively, the  corresponding  car-mile  earnings  being  46.6  cents  and 
52.9  cents.  The  rate  on  bar  iron  from  Pittsburgh  to  Spokane,  Wash., 
is  $1.25  per  100  pounds,  minimum  weight  80,000  pounds.  For  the 
short-line  distance  of  2,301  miles  this  rate  yields  earnings  of  10.86 
mills  per  ton-mile^  and  43.46  cents  per  car-mile.  From  Chicago  to 
Seattle,  Wash.,  the  rate  on  iron  and  steel  articles  is  $1,125,  distance 
2,173  miles,  and  the  earnings  40.9  cents  per  car-mile  and  slightly  over 
1  cent  per  ton-mile.  The  ton-mile  and  car-mile  earnings  on  bullion 
for  the  longer  distances  are  lower  than  the  earnings  on  structural 
steel,  stoves  and  ranges,  wrought-iron  pipe,  wool  in  grease,  and  other 
commodities.  Of  the  commodities  used  for  comparative  purposes 
iron  and  steel  articles  and  lumber  probably  most  nearly  approach 
the  transportation  characteristics  of  bullion.  In  Oregon  cfe  Wa«A- 
ington  Lumher  Mfrs.  Aaao,  v.  U,  P,  R.  B.  Go.^  14  I.  C.  C,  1,  13,  we 
recognized  the  similarity  of  transportation  characteristics  as  be- 
tween copper  and  lumber.  Lumber  moves  in  both  box  cars  and  flat 
cars  whereas  bullion  moves  only  in  the  former.  It  is  shown  that 
the  box-car  loading  of  lumber  from  the  northwest  has  averaged 
about  33  tons  although  it  is  asserted  that  cars  have  been  loaded  as 
high  as  77  tons.  Lumber  is  a  commodity  of  relatively  low  value 
and  moves  in  large  volume,  the  tonnage  of  lumber  on  the  Northern 
Pacific  Railroad  alone  exceeding  the  copper  production  of  the  world. 
The  record  is  replete  with  car-mile  and  ton-mile  statistics,  com- 
plainants relying  largely  upon  the  former  and  defendants  upon  the 
latter  in  substantiation  of  their  assertions.  We  have  frequently  had 
occasion  to  comment  upon  the  car-mile  and  train-mile  revenue  tests, 
and  they  have  been  found  of  substantial  probative  force  in  many 
situations.  National  Hay  Asso.  v.  M.  C.  R.  R.  Co.^  19  I.  C.  C,  34,  47. 
In  re  Advances  on  Coal  to  Lake  Ports^  22  I.  C.  C,  604,  620.  We  have 
also  commented  upon  the  limited  value  of  ton-mile  revenue  compari- 
sons, although  of  much  value  in  many  cases.  The  process  of  com- 
paring rates  by  ton-mile  figures  is  one  by  which  those  rates  may  be 
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•brought  down  to  the  narrowest  point  of  scrutiny  and  in  this  sense 
the  ton-mile  test  is  valuable,  but  it  is  only  one  test  and  does  not  take 
into  consideration  any  of  the  surrounding  circumstances  and  condi- 
tions that  enter  into  the  making  of  the  rate,  regardless  of  how  com- 
pulsory or  imperious  they  may  be.  Btis.  Men^s  Asso.  of  Minn.  v. 
C,  St.  P.,  Minn.  <&  O.  Ry.  Co.^  2  I.  C.  C,  52;  Coke  Producers*  Asso. 
of  Cormelhville  v.  B.  <&  O.  R.  R.  Co.^  27  I.  C.  C,  125^140;  Commerdcd 
Club  of  Omaha  v.A.(&S.R.  Ry.  Co.,  27  I.  C.  C,  302,  317 ;  Springs- 
ton  Lumber  Co.  v.  N.  P.  Ry.  Co.,  50  I.  C.  C,  591,  594. 

Complainants  point  out  that  bullion  is  a  most  desirable  com- 
modity from  a  transportation  standpoint;  that  the  traffic  has  been 
engerly  sought  by  the  rail  carriers  of  the  country  as  well  as  by  water 
carriers  operating  through  the  Panama  Canal  and  from  the  Gulf 
ports;  that  the  commodity  is  loaded  to  the  maximum  carrying 
capacity  of  the  cars;  that  the  material  may  be  and  is  transported 
in  any  kind  of  a  car  that  can  be  locked  and  sealed;  that  it  moves 
in  large  volume  throughout  the  year ;  that  the  only  risk  assumed  by 
the  carriers  in  its  transportation  is  that  of  theft,  and  that  claims  for 
loss  have  been  negligible  in  amount.  These  assertions  are  not  re- 
futed by  defendants,  but  it  is  shown  in  their  behalf  that  copper, 
lead,  and  zinc  bullion,  and  more  especially  copper  bullion,  are  com- 
modities of  high  value,  a  carload  of  copper  bullion  having  a  value  at 
the  time  of  hearing  of  approximately  $22,000.  Lead,  lead  bullion, 
and  zinc  bullion  or  spelter  are  not  so  valuable,  but  the  value  of 
lead  bullion  ms^y  be  considerably  enhanced  by  the  presence  of 
precious  metals.  The  commodities  have  for  many  years  been 
grouped  for  rate-making  purposes  and  that  rate  grouping  is  not 
here  attacked.  Copper  bullion  constitutes  about  60  per  cent  of  the 
tonnage  moving  under  the  rates  in  question.  It  is  shown  for  de- 
fendants that  the  earnings  on  a  carload  of  wheat  valued  at  about 
$75  a  ton  are  only  slightly  in  excess  of  those  accruing  on  a  carload 
of  copper  bullion  valued  at  $500  a  ton  and  similar  comparisons 
with  the  earnings  on  other  commodities  are  offered.  It  is  also 
shown  by  defendants  that  copper  is  rated  fourth  class  in  the  govern- 
ing classification  and  that  the  commodity  rates  on  copper  and  copper 
bullion  are  only  33.4  per  cent  of  the  rates  that  would  otherwise 
apply,  while  iron-pipe  and  structural-steel  rates  are  67.5  and  78.3 
per  cent,  respectively,  of  their  class  rates.  Copper  and  copper  bul- 
lion ordinarily  move  under  commodity  rates.  Value  is  an  essential 
factor  of  a  reasonable  rate,  and,  as  we  said  in  Advances  in  Rates — 
Western  Case^  20  I.  C.  C,  307,  355 : 

We  can  never  depart  from  the  ad  valorem  principle  in  the  maldng  of  rates. 
No  governmental  railway  system  does.  The  national  highways  may  as  properly 
tax  a  carload  of  tea  with  some  relation  to  its  value  as  the  state  may  tax  an 
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import  on  the  same  basis,  or  the  toll  road  distingnish  between  the  automobile 
and  the  wheelbarrow.    In  all  charges  of  an  arbitrary  character  where  pablic 
policy  is  involved  there  is  need  that  the  greater  burden  shall  fall  upon  thoee 
best  able  to  support  it 

However,  value  is  only  one  of  the  elements  that  must  be  considered. 
Other  elemental  tests  must  be  applied  of  which  a  comparison  of 
revenue  under  the  rates  attacked  with  revenue  derived  by  defendants 
from  the  transportation  of  other  commodities  under  similar  circum- 
stances and  conditions  is  one  of  considerable  importance.  Pacific 
Creamery  Co,  v.  S.  P.  Co,^  34  I.  C.  C,  586,  591.  Many  comparisons 
of  that  character  were  submitted  by  the  parties. 

Numerous  exhibits  were  introduced  by  complainants  showing  that 
within  the  last  few  years  the  cost  to  them  of  labor  and  materials 
has  increased  greatly,  but  it  is  conceded  that  defendants  have  also 
been  subjected  to  rapidly  mounting  costs.  Carriers  can  not  under- 
take to  equalize  manufacturing  costs  through  the  adjustment  of 
freight  rates.  Iron  Ore  Rate  Cases^  41 1.  C.  C,  181,  214.  While  the 
shipper  is  entitled  to  a  reasonable  rate  the  carrier  is  at  the  same  time 
entitled  to  a  reasonable  return.  Carriers  are  entitled  to  reasonable 
rates  for  the  service  they  render  even  though  those  rates  may  be 
such  that  shippers  can  not  do  business  at  a  profit.  RaUroad  Com- 
missioners  of  Florida  v.  Southern  Express  Co.^  28  I.  C.  C,  634,  635. 
Commercial  advantages  and  disadvantages  are  not  factors  that  can 
have  any  great  consideration  by  us  in  reaching  conclusions  as  to  the 
propriety  of  rate  structures.    Illinois  Coal  Cases j  32  I.  C.  C,  659,  680. 

The  government,  on  September  21,  1917,  fixed  the  price  of  copper 
at  23.5  cents  per  pound.  It  is  asserted  by  complainants  that  the  price 
so  fixed  was  lower  than  the  price  which  had  been  previously  obtained, 
but  that  notwithstanding  that  fact  the  transportation  rates  were 
subsequently  increased  an  average  of  approximately  56  per  cent.  It 
is  observed  from  the  exhibits  that  the  price  of  23.5  cents  was  in  excess 
of  the  average  price  obtained  prior  to  1916  and  that  the  price  of  26 
cents  per  pound  fixed  by  the  government  on  July  2, 1918,  was  appar- 
ently greater  than  any  price  that  had  obtained  prior  to  1916,  except 
that  during  a  part  of  the  year  1907  a  price  of  26.25  cents  prevailed, 
which  was  followed,  however,  by  a  price  of  14.625  cents  in  1908.  The 
average  price  for  a  period  of  30  years,  1889  to  1918,  inclusive,  was 
less  than  16  cents  per  pound.  The  price  of  26  cents  per  pound  rep- 
resented an  increase  of  2.5  cents,  while  the  increase  in  freight  rates 
amounted  to  less  than  one-third  of  one  cent  per  pound.  It  was  tes- 
tified in  Phelps  Dodge  Corporation  v.  Director  General^  swpra^  that 
the  increased  price  fixed  on  July  2,  1918,  was  intended  to  cover  the 
increase  in  freight  rates,  and  complainants  in  that  case  claim  repara- 
tion only  on  shipments  moving  subsequently  to  January  1,  1919,  the 
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date  on  which  the  price  of  26  cents  expired.  Complainants  in  the 
instant  cases  deny  that  the  increased  price  was  intended  to  cover  the 
increases  in  transportation  charges  and  claim  reparation  from  the 
date  when  the  increased  rates  were  established.  There  are  no  figures 
of  record  which  give  the  cost  of  producing  a  unit  quantity  of  copper 
or  other  smelter  product.  In  any  event  it  must  be  presumed  that  the 
price-fixing  activities  of  the  government  were  fairly  conducted,  and 
the  presumption  is  strengthened  by  the  fact  that  there  is  no  showing 
that  the  price  fixed  for  copper  did  not  cover  the  cost  of  production 
plus  a  reasonable  profit.  It  may  also  be  observed  that  while  an  in- 
crease of  more  than  25  per  cent  was  imposed  upon  th^  bullion  traffic, 
smelter  products  were  not  alone  in  taking  increases,  in  many  in- 
stances, of  more  than  25  per  cent  under  General  Order  No.  28.  Low- 
grade  commodities  such  as  coal  and  coke,  moving  for  short  dis- 
tances, were  subjected  to  increases  of  more  than  that  percentage  and 
the  application  of  the  provisions  of  the  general  order  referred  to  re- 
sulted in  increases  of  80  to  100  per  cent  on  sugar  and  more  than  100 
per  cent  on  certain  commodities  of  less  value  than  bullion  that  move 
for  substantial  distances,  notably  com,  oats,  rye,  and  barley.  Na- 
tional Council  Farmers^  Assos.  v.  Director  General^  56  I.  C.  C, 
399.  Many  other  articles  of  commerce  have  been  subjected  to  suc- 
cessive increases  of  5,  15,  and  25  per  cent  and  complainants'  argu- 
ment that  the  bullion  rates  should  not  have  been  increased  a  greater 
percentage  than  were  the  rates  on  other  commodities  would  lead 
logically  to  a  holding  that  bullion  should  have  been  subjected  at 
least  to  those  successive  increases  instead  of  having  been  maintained 
on  substantially  the  same  level  for  more  than  10  years. 

Complainants  seek  the  establishment  of  rates  on  smelter  products 
in  carloads  from  Miami,  Ariz.,  Hayden,  Ariz.,  and  El  Paso,  Eagle 
Pass,  Laredo,  and  Brownsville,  Tex.,  to  Galveston,  Tex.  No  com- 
modity rates  are  in  effect  from  the  points  named  to  Gralveston  and  it 
is  testified  for  complainants  that  by  reason  of  the  rate  adjustment  it 
has  been  necessary  to  move  the  bullion  via  .Tampico,  Mexico,  and 
other  routes.  Defendants  object  to  the  establishment  of  local  rates  to 
Galveston  on  the  ground  that  the  smelter  products  might  be  moved  to 
Galveston  on  the  basis  of  those  rates  and  sent  forward  in  privately 
owned  or  privately  chartered  bottoms,  thereby  enabling  shippers  to 
avoid  payment  of  the  through  rates  via  all-rail  and  rail-and-water 
routes.  That  contention  can  not  be  seriously  considered,  for,  as  we 
have  frequently  said,  shippers  are  entitled  to  reasonable  rates  and 
if  the  rates  to  Galveston  are  unreasonable  it  is  our  duty  to  require 
an  adjustment  that  shall  be  consonant  with  the  provisions  of  the  law. 
The  fact  that  there  is  a  water  route  affording  a  low  rate  from  a  given 
point,  to  a  certain  destination  does  not  justify  us  in  permitting  the 
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rail  carriers  k)  cLarge  an  unreasonable  rate  to  that  given  point.  So. 
Pacific  Co.  V.  Irderstate  Gom/m.  Gorwm.^  219  U.  S.,  433.  The  fol- 
lowing table  showing  rates  applicable  on  smelter  products  via  Gral- 
veston,  Tex.,  was  introduced  by  complainants: 


To  New  York  and  Perth  Amboy.  from— 


HavdeD,  Ariz 

El  Paso,  Tex 

Eagle  Pass,  Tex.. 

Laredo,  Tex 

Brownsville.  Tex. 


Distance 
to  Galves- 
ton. 


1,389 
877 
422 
371 
424 


Bail-and- 

oceanrate 

per  ton. 


$16.50 
14.00 
14.00 
14.00 
14.00 


Rail  pro- 
portion. 


$12,084 
7.44 
7.44 
6.908 
6.968 


Rail  earn- 
ings per 
car-nQle. 


Cents, 
39.06 
40.12 
69.64 
66.96 
64.91 


RaUi 

ingsper 

ton-mile. 


JflOt. 
8.69 
8.48 
17.6 
16.9 
16.4 


The  following  statement  of  local  and  proportional  rates,  in 
amounts  per  100  pounds,  on  smelter  products  from  the  points  named 
to  Galveston  is  fairly  illustrative: 


Hayden,  Aris 

El  Paso,  Tex 

Eagle  Pass,  Tex.. 

Laredo,  Tex 

Brownsville,  Tex. 


class). 

Lead* 

(5th 
class). 

82.435 

L105 

.965 

.98 

.975 

82.005 
.865 
.76 
.76 
.775 

Zinc* 

(5th 

cuss). 


$3,006 
.865 

.75 
.75 
.775 


>  Copper  bars,  rougb  cast,  cakes,  ingots,  pigs,  slabs,  carload,  minimum  wei^t  40,000  pounds. 

*  Lead,  pig  or  slab,  carload,  minimum  weight  40,0()0  pounds. 

'  Ztnc,  anodes,  bar,  rod,  plate  sheet,  carload,  minimum  weight  36  000  pounds. 

The  rates  to  Galveston,  now  effective  yield  ton-mile  earnings  rang- 
ing in  round  numbers  from  2  cents  to  5  cents  and  car-mile  earnings 
based  on  a  load  of  44  tons  of  from  88  cents  to  $2.20.  The  rate  on 
copper  smelter  products  and  zinc  in  carloads  from  Anaconda,  Mont., 
to  Galveston,  Tex.,  is  $11.50  per  ton,  minimum  weight  40,000  pounds, 
although  it  appears  that  there  is  no  movement  under  that  rate. 

In  Tennessee  Copper  Co.  v.  S.  Ry.  Co.^  41  I.  C.  C,  336,  decided 
October  3, 1916,  we  found  that  rates  on  copper  bullion  ranging  from 
$6.40  to  $7  per  ton  ftom  Copperhill,  Tenn.,  to  Atlantic  seaboard 
points  ranging  from  990  miles  to  1,133  miles  distant  were  not  shown 
to  be  unreasonable.  The  rates  now  applicable  from  Copperhill. 
are  $9  per  ton  to  New  York  and  Perth  Amboy  for  distances  of  844 
and  830  miles,  respectively,  $9.50  to  Boston,  Mass.,  for  a  distance  of 
1,076  miles;  $8.50  to  Philadelphia,  Pa.,  for  a  distance  of  752  miles; 
and  $8.20  to  Baltimore  for  a  distance  of  656  miles.  The  rates  from 
the  Michigan  producing  points  are  on  substantially  the  same  level. 
Those  rates  apply  on  traffic  moving  in  large  volume  and  in  a  terri- 
tory where  the  general  level  of  rates  is  lower  than  in  the  soutii> 

western  territory. 
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We  are  of  opinion,  and  find,  that  the  interstate  rates  per  ton  of 
2,000  pounds  on  smelter  products  from  the  points  named  to  Galves- 
ton, Tex.,  are  unreasonable  and  should  not  exceed  the  following : 

To  Galveston,  Tex.,  from: 

Hayden,  Ariz $11.50 

Miami,   Ariz ^ 10.  25 

El  Paso.  Tex 8.  75 

Eagle   Pass,   Tex 7. 00 

Laredo,  Tex 7. 00 

Brownsville,   Tex 7. 00 

It  is  asserted  for  complainants  that  for  many  years  prior  to 
June  25,  1918,  there  was  an  established  and  definite  relationship 
between  the  Michigan  rates  on  copper  bullion  and  the  rates  on  cop- 
per bullion  from  the  far  western  smelters  in  Montana,  Washing- 
ton, and  Utah,  which  relationship  was  destroyed  by  the  establish- 
ment of  the  rates  here  attacked  thereby  giving  an  undue  advantage 
to  Michigan  producers.  Discrimination  is  also  alleged  as  between 
states  in  the  west,  but  while  certain  witnesses  expressed  a  prefer- 
ence for  the  relationship  of  rates  existing  prior  to  June  25,  1918, 
the  record  is  practically  devoid  of  evidence  on  this  issue.  It  is 
stated  for  defendants  that  the  blanket  adjustment  of  rates  from 
western  states  is  responsive  to  the  contentions  of  complainants  that 
competition  between  copper  producers  is  such  that  practically  the 
same  basis  of  rates  should  be  maintained.  In  fact,  in  the  instant 
cases,  it  is  shown  that  there  is  keen  competition  in  the  sale  of  cop- 
per, especially  in  the  principal  markets  of  New  York  and  New  Eng- 
land. However,  the  evidence  adduced  is  not  sufficient  to  warrant  a 
finding  on  the  issue  of  undue  prejudice  as  between  the  western 
states.  The  following  statement  compares  rates  on  copper  bullion 
from  Anaconda,  Mont.,  to  New  York  with  those  from  Houghton, 
Mich.,  to  the  same  destination : 

Rates  on  copper  bullion  from  Anaconda  and  Houghton  to  New  York. 


From  Anaccmda,  Mont. 


AUnOL 


Rate , 

Effective  date. 

Rate 

Effective  date. 
Rate 
Effective  date. 

Rate 

Effective  date. 

Rate 

Effective  date. 

Rate 

Effective  date. 


tiaoo 

8/9.W 

siaso 
siai5 

5/17/15 


SM.50 
6/25A8 


Percentage  of  increase. 


66 


Lake  and 
rail  via 
Duluth. 


From  Houghton,  Mich. 


AUraiL 


Declto 
Mar.  31. 


10.30 

8/0/00 

10.35 

5/1/17 

10.50 

8«A7 

Siai5 

5/28/18 

116.50 

6/25/18 

•$15.70 

5/34/10 


7a  6 


$7.10 

6/0A1 
I8L50 
8/1/13 


110.60 

6/25/18 

$11.40 

10./25/18 


6a5 


Apr.  1  to 
Nov.  30. 


$5.70 

6/6/11 

Cancelled. 

3/26/13 

$&50 
5/13/13 

$7.10 
8/17/L1 

$&90 
6/26/18 

$9.60 
1(V26/18 


68.4 


Lake  and 
raU. 


$4.00 
10/26/12 


$4.00 

3/90/17 

$5.60 

8/1/17 

$6.70 

5/25/18 

>$8.40 

7/26/18 


110 


i  Via  U.  8.  R.  R.  Administration  (N.  Y.-N.  J.  Canal  Section),  $15.ia 
>Via  U.  8.  R.  R.  Administration  (N.  Y.-N.  J.  Canal  Sectioo),  $7,801 
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Comparison  of  earnings  froni  Michigan  and  Montana  points  to  New  York,  N.  T., 

all  rail. 


Hof]gfaton,Mloh... 
Dollar  Bay,  Mich. . 
Lake  Lfnden,  Mich 
Hancock,  Mioti.... 
Anaconda,  Mont... 

Bntte,  Mont 

Black  Eagle,  Mont. 


Distance. 


MOet. 
1,820 
1,325 
1,322 
1,321 
2,438 
2,413 
2,338 


Rate  per 

ton  of  2.000 

pounds. 


til.  40 
U.40 
1L40 
11.40 
16.50 
10.50 
10.50 


KaminKS 

pertoo- 

mlla 


J#ill0. 

8.63 

8.6 

&62 

&62 

6.76 

6.88 

7.06 


Since  our  decision  of  December  2,  1912,  in  Michigan  Copper  dk 
Brass  Co.  v.  2>.,  S.  S.&A.  Ry.  Co.,  25  I.  C.  C,  357,  the  winter  rates 
from  Michigan  all  rail  have  been  increased  60.5  per  cent  and  the 
summer  rates  all  rail  68.4  per  cent  while  the  rates  from  Montana 
have  been  increased  65  pey  cent.  The  lake-and-rail  rate  from  Mon- 
tana has  been  increased  70.6  per  cent  while  the  lake-and-rail  rate 
from  Michigan  has  been  increased  110  per  cent.  The  ton-mift  earn- 
ings on  the  copper  traffic  from  Michigan  to  New  York  average  8.59 
mills,  while  from  Montana  they  average  6.88  mills.  It  is  not  shown 
that  there  is  or  has  been  a  definitely  established  relationship  as 
between  the  rates  referred  to,  but  if  such  a  relationship  did  exist  no 
unjust  discrimination  or  undue  prejudice  appears  by  reason  of  the 
rate  changes  referred  to. 

The  present  rate  on  lead  smelter  products,  including  pig  lead  from 
Northport,  Wash.,  and  Kellogg  to  Chicago,  for  example,  is  $13.10 
per  ton,  whereas  the  rfite  from  Montana  is  $11.50  per  ton,  although 
points  in  the  states  of  Washington  and  Idaho  were  blanketed  with 
points  in  other  states  in  the  establishment  of  rates  to  Atlantic  sea- 
board territory.  The  interveners  compete  with  producers  in  Mon- 
tana and  other  states  in  the  common  markets  embraced  within  the 
territory  on  and  east  of  the  Missouri  and  Mississippi  rivers.  Points 
in  the  states  of  Washington,  Idaho,  and  Montana  take  the  same 
rates  on  westboimd  traffic,  and  counsel  for  the  Director  General 
argues  in  favor  of  a  blanket  adjustment  which  includes  those  states 
on  traffic  to  the  Atlantic  seaboard.  We  are  of  opinion,  and  find, 
that  under  all  the  circumstances  the  maintenance  of  rates  on  smelter 
products,  including  pig  lead  and  lead  bullion,  from  points  in  ttie 
states  of  Washington  and  Idaho  to  points  on  and  east  of  the  Mis- 
souri and  Mississippi  rivers  higher  than  the  rates  contemporaneously 
maintained  from  points  in  Montana,  Utah,  and  Arizona  to  the  same 
points  of  destination  was  and  is  unduly  prejudicial  to  such  points  in 
Washington  and  Idaho.  In  the  absence  of  proof  of  damage,  repara- 
tion is  denied. 
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Complainants  in  No.  10581  seek  the  establishment  of  a  refining-in- 
transit  service  at  Baltimore  on  smelter  products.  The  plant  at  that 
point  is  a  copper  refinery,  established  many  years  ago,  is  one  of  the 
largest  in  the  world  and  refines  the  product  of  several  smelters. 
Shipments  of  smelter  products  are  transported  to  Baltimore  on  the 
basis  of  the  rat«s  applicable  from  points  of  origin  to  that  point, 
there  refined,  and  subsequently  shipped  to  points  of  consumption  in 
New  England,  New  York,  and  Philadelphia  territories  at  the  rates 
applicable  on  the  refined  product  from  Baltimore  to  those  points, 
the  through  charges  to  New  England  being  $4.50  per  ton  in  excess  of 
the  corresponding  charges  through  Perth  Amboy,  N.  J.  It  is  pointed 
out  that  refining  in  transit  and  subsequent  forwarding  of  the  product 
on  the  basis  of  the  through  rate  is  permitted  without  additional 
charge  at  South  Chicago,  111.,  East  Chicago,  Ind.,  Grasselli,  Ind., 
Springfield,  111.,  East  St.  Louis,  111.,  St.  Louis,  Mo.,  Kansas  City, 
Mo.,  and  Omaha,  ifebr.  At  certain  other  points  refining  in  transit 
is  permitted  at  additional  charges  ranging  from  20  cents  to  50  cents 
per  ton.  The  evidence  indicates,  however,  that  the  only  points  at 
which  copper  is  refined  under  a  refining-in-traifeit  privilege  are 
Nichols  Siding,  N.  Y.,  Chrome,  N.  J.,  and  Perth  Amboy,  N.  J.  Com- 
plainants express  a  willingness  to  pay  50  cents  per  ton  for  the  transit 
service  at  Baltimore. 

The  refining  plant  at  Perth  Amboy  is  owned  by  complainant 
American  Smelting  &  Refining  Company,  but  more  than  55  per 
cent  of  the  smelter  products  of  that  company  is  refined  at  Balti- 
more. Defendants  object  to  the  establishment  of  a  refining-in- 
transit  privilege  at  Baltimore  on  the  ground  that  it  would  deplete 
their  revenues,  and  for  the  additional  reason  that  an  unreasonably 
long  out-of-line  haul  would  be  required.  This  would  be  85  miles 
on  shipments  moving  to  Philadelphia,  New  York,  or  New  England 
via  the  Pennsylvania  Railroad.  The  Baltimore  &  Ohio  Railroad 
does  not  haul  the  New  England  traffic  through  Baltimore.  Operat- 
ing arrangements  and  tariff  provisions  require  delivery  to  its  con- 
nections at  other  junctions,  and  the  route  via  Baltimore  would  be 
about  65  miles  longer.  The  maximum  out-of-line  haul  on  smelter 
products  moving  to  New  England  is  about  18  or  20  miles  through 
the  Perth  Amboy  refineries.  Defendants  contend  that  the  existence 
of  transit  arrangements  at  other  points  has  no  direct  bearing  upon 
the  issue  for  the  reason  that  those  points  are  all  on  the  direct  routes 
or  substantially  so.  They  assert  that  the  trunk  lines  reaching  Balti- 
more take  no  part  in  the  refining  services  at  Perth  Amboy  and  other 
points,  do  not.  participate  in  the  New  York  rate,  and  do  not  have 
the  advantage  of  terminal  allowances  accx)rded  to  carriers  reaching 
those  points.  ^  It  also  appears  that  at  Baltimore  there  is  the  inter- 
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vention  of  an  additional  carrier,  the  Canton  Kailroad,  over  which  a 
portion  of  the  traffic  must  pass.  The  evidence  fails  to  indicate  that 
the  rates  to  and  from  Baltimore  are  or  have  been  unjustly  discrimi- 
natory or  unduly  prejudicial.  In  fact,  complainants'  principal  wit- 
ness  disclaimed  any  charge  of  unjust  discrimination  as  between 
Baltimore  and  Perth  Amboy.  Unless,  therefore,  the  rates  to  and 
from  Baltimore  are  found  imreasonable  there  is  no  basis  on  which 
a  finding  favorable  to  complainants'  prayer  for  transit  service  at 
Baltimore  could  rest.  Southern  Rice  Growers*  Asso.  v.  T.  &  N.  O. 
R.  R.  Co,^  53  I.  C.  C,  197.  It  is  well  established  that  a  carrier  is 
entitled  to  reasonable  compensation  for  each  service  rendered.  For 
services  that  it  may  render  or  procure  to  be  rendered  off  its  own 
line,  or  outside  the  mere  matter  of  transportation  over  its  line,  it 
may  charge  and  receive  compensation.  Interstate  Commerce  Com- 
mission V.  Stickney^  215  U.  S.,  105 ;  Royal  Milling  Co.  v.  G.  N.  Ry. 
Co.^  41  I.  C.  C,  29.  The  charge  of  50  cents  per  ton  suggested  by 
complainants  is  less  than  the  present  switching  charge  between  cer- 
tain points  within  the  switching  limits  of  Baltimore.  The  evidence 
fails  to  show  that  the  rates  from  points  of  origin  to  Baltimore  or 
on  refined  copper  from  Baltimore  are  or  have  been  unreasonable. 
Beasonable  routes  now  exist  in  connection  with  which  transit  serv- 
ices are  accorded  on  the  basis  of  the  through  rates,  and  in  the  ab- 
sence of  any  violation  of  the  requirements  of  the  act  to  regulate 
commerce  or  the  federal  control  act  complainants'  prayer  for  transit 
service  at  Baltimore  must  be  denied. 

Under  all  the  circumstances  and  conditions  we  are  of  opinion, 
and  find,  that  the  ra&s  complained  of  were  not  and  are  not  un- 
reasonable, unduly  prejudicial,  or  unjustly  discriminatory  except 
as  hereinbefore  noted,  and  that  the  failure  of  defendants  to  establish 
refining-in-transit  service  at  Baltimore  is  not  shown  to  have  been 
or  to  be  unreasonable  or  to  subject  complainants  to  unjust  discrimina- 
tion or  imdue  prejudice. 

Appropriate  orders  will  be  entered. 

Commissioner  Daniels  did  not  participate  in  the  decision' of  these 

cases. 
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No.  10877. 
NATIONAL  SUPPLY  COMPANY 

V. 

CHICAGO,  MILWAUKEE  &  ST.  PAUL  RAILWAY 
COMPANY,  DIRECTOR  GENERAL,  ET  AL. 


Submitted  May  4,  19t0.  .Decided  June  1,  1920. 


Rates  on  anthracite  coal  from  certain  points  in  Pennsylvania  to  destinations 
in  Iowa,  Kansas,  Missouri,  and  Nebraska  not  found  unreasonable  or  un- 
duly preJudlcUU.    Complaint  dismissed. 

R.  W.  Smiley  for  complainant. 
A.  B.  Enoch  for  defendants. 

Frank  Lyon  for  Northwestern  Coal  Dock  Operators'  Association; 
and  R.  W.  Rojneqttet  for  Illinois  Coal  Traffic  Bureau,  interveners. 

Report  of  the  Commission. 

Division  2,  Commissioners  Clark,  Daniels,  and  Woolley. 

Clark,  Chairman: 

The  issues  here  presented  were  made  the  subject  of  a  proposed  re- 
port by  the  examiner,  and  no  exceptions  thereto  were  filed  by  the 
parties. 

Complainant  is  a  corporation  dealing  in  anthracite  and  bituminous 
coal,  lumber,  and  building  material  at  Lincoln,  Nebr.  By  complaint 
seasonably  filed  it  alleges  that  the  rates  on  anthracite  coal  from 
Coxton,  Dunmore,  and  other  points  in  Pennsylvania  to  destinations 
on  lines  of  the  defendants  in  Iowa,  Kansas,  Missouri,  and  Nebraska 
are  unjust  and  unreasonable  because  the  increases  under  General 
Order  No.  28  of  the  Director  General  were  applied  separately  to 
each  factor  of  the  through  rates  instead  of  being  added  but  once  to 
the  combination;  unduly  prejudicial  by  reason  of  the  fact  that  con- 
temporaneously a  single  increase  was  made  on  the  combination 
through  rates  applicable  to  bituminous  coal  and  by-product  coke.  A 
violation  of  the  fouilih  section  is  also  alleged.  Reparation  is  asked. 
The  Northwestern  Coal  Dock  Operators'  Association  and  the  Illinois 
Coal  Traffic  Bureau  intervened. 
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Oeneral  Order  No.  28  provided  that  increases  should  be  effected 
on  coal  rates  by  adding  to  each  such  rate  in  effect  on  June  24,  1918, 
certain  specific  amounts,  dependent  upon  the  base  rate,  as  follows: 

Where  rate  is  0  to  49  cents  per  ton,  Increase  of  15  cents  per  net  ton. 
Where  rate  is  50  to  99  cents  per  ton,  increase  of  20  cents  per  net  ton. 
Where  rate  is  $1.00  to  $1.99  per  ton,  increase  of  30  cents  per  net  ton. 
Where  rate  is  $2.00  to  $2.99  per  ton,  increase  of  40  cents  per  net  ton. 
Where  rate  is  $3.00  or  higher  per  ton,  increase  of  50  cents  per  net  ton. 

The  method  of  increasing  the  rate  from  Dunmore,  Pa.,  to  Omaha, 
Nebr.,  will  be  taken  as  illustrative  of  the  manner  in  which  rates  were 
constructed  from  points  in  Pennsylvania  to  destinations  in  Iowa, 
Kansas,  Nebraska,  and  Missouri.  Prior  to  June  25,  1918,  the  com- 
bination through  rate  on  anthracite  coal  from  Dunmore  to  Omaha 
was  $6.23  per  net  ton  via  either  Chicago  or  St.  Louis.  The  rate  to 
Chicago  was  $3.90  per  long  ton,  equivalent  to  $3.48  per  net  ton,  and 
the  rate  beyond  was  $2.75  per  net  ton.  The  rate  to  St.  Louis  was 
$4.40  per  long  ton,  equivalent  to  $3.93  per  net  ton,  and  the  rate 
beyond  was  $2.30  per  n^  ton.  On  «Iune  25,  1918,  the  rates  to 
Chicago  and  St.  Louis  were  increased  to  $4.50  per  long  ton,  equiva- 
lent to  $4.02  per  net  ton,  and  $5  per  long  ton,  equivalent  to  $4.46  per 
net  ton,  respectively.  Contemporaneously  the  component  of  the  com- 
bination through  rate  beyond  Chicago  was  increased  to  $3.20  per 
net  ton,  and  the  component  beyond  St.  Louis,  to  $2.70  per  net  ton. 
This  resulted  in  the  establishment  of  combination  through  rates  from 
Dunmore  to  Omaha  of  $7.22  per  net  ton  via  Chicago,  and  $7.16  per 
net  ton  via  St.  Louis,  the  Missouri,  Kansas  &  Texas  to  Kansas  City, 
Mo.,  and  certain  of  the  defendant  lines  beyond. 

On  July  2,  1918,  by  Freight  Rate  Authority  No.  10,  of  the  Di- 
rector  (xeneral,  it  was  directed  that  when  the  total  charges  on 
through  shipments  of  certain  commodities,  including  coal,  were  based 
on  combinations  of  separately  established  rates  appljring  to  and 
from  junction  points,  the  rate  as  increased  by  the  general  order 
should  be  determined  by  adding  to  the  through  combination  in  effect 
on  June  24,  1918.  the  specific  increase  applicable  to  the  amount 
thereof.  In  pursuance  of  this  direction,  a  number  of  the  tariffs  of 
carriers  operating  west  of  Chicago  and  St.  Louis  were  amended  to 
provide  a  single  increase  on  coal  in  cases  where  the  movement  was 
under  combination  rates.  On  November  28,  1918,  a  ccxnbinatioii 
through  rate  of  $6.70  per  net  ton,  Dunmore  to  Omaha,  was  estab- 
lished. On  January  10,  1919,  the  same  rate  was  established  via  St. 
Louis,  the  Missouri,  Kansas  &  Texas  to  Kansas  City,  and  certain 
defendant  lines  beyond.  On  January  15,  1919,  the  Chicago,  Mil- 
waukee &  St.  Paul  established  the  same  rate  via  Chicago  and  its 
line.    With  the  exception  of  the  latter  carrier,  none  of  the  lines 
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publishing  rates  from  Chicago  to  Omaha  ^  in  individual  issues 
amended  its  tariffs  to  provide  for  the  construction  of  combination 
rates  as  required  by  Freight  Rate  Authority  No.  10. 

On  AprU  22,  1919,  by  Freight  Rate  Authority  No.  6945,  the  Di- 
rector General  instructed  the  carriers  to  provide  for  double  increases, 
where  under  Freight  Rate  Authority  No.  10  they  had  provided  for 
single  increases  on  anthracite  coal  from  the  territory  east  of  the 
Indiana-Illinois  state  line  and  Lake  Michigan  destined  to  territory 
west  of  Mississippi  River  crossings,  Chicago,  other  ports  on  the  west 
shore  of  Lake  Michigan,  and  other  points  of  interchange  between 
eastern  and  western  railroads.  In  compliance  with  these  instruc- 
tions the  double  increases  were  restored.  This  resulted  in  a  rate* 
of  $7.22  per  net  ton  via  all  lines  to  Omaha. 

It  "is  contended  for  complainant  that  the  intent  of  General  Order 
No.  28  was  to  apply  the  specific  increases  named  therein  to  all  through 
coal  rates,  irrespective  of  whether  they  were  joint  rates  or  con- 
structed by  combination  of  separately  published  factors;  and  that, 
accordingly,  an  exception  to  the  established  rule  in  the  case  of 
anthracite  coal  is  unwarranted.  It  is  urged,  moreover,  that  we  must 
construe  the  general  order  in  order  to  determine  the  propriety  of 
the  double  increase.  The  lawfulness  of  the  rates,  however,  can  not 
be  determined  entirely  by  a  construction  of  Greneral  Order  No.  28. 

Most  of  the  carriers  operating  west  of  Chicago  considered  Freight 
Rate  Authority  No,  10  as  inapplicable  to  anthracite  coal,  by  reason 
of  the  fact  that  its  application  to  the  all-rail  rates  would  have  dis- 
rupted the  relationship  which  existed  between  those  rates  and  the 
lake-and-rail  rates  via  Buffalo  and  the  docks  on  Lakes  Superior  and 
Michigan.  Accordingly,  these  carriers  did  not  comply  literally 
with  that  order.  Their  construction  of  the  general  order  was  in 
accord  with  the  action  subsequently  taken  by  the  Director  General. 

As  a  general  rule,  the  rail  rates  on  coal  from  the  docks  and  from 
rate-breaking  points,  such  as  Chicago,  on  all-rail  movements  to 
destinations  in  the  states  named  in  the  complaint  are,  and  since  1916 
have  been,  established  on  the  same  basis.  The  bulk  of  the  anthracite- 
coal  movement,  aside  from  that  to  Chicago,  Milwaukee,  and  adjacent 
territory,  destined  to  points  west  of  Chicago,  moves  via  t!^^  docks. 
In  Coal  Rates  to  the  Northwest^  53  I.  C.  C,  590,  we  held  that  no 
established  relationship  had  existed  between  the  rail-lake-and-rail 
rates  on  bituminous  coal  from  mines  in  Ohio,  Pennsylvania,  West 
Virginia,  and  Kentucky  to  points  in  the  northwest  and  the  all-rail 
races  on  the  same  commodity  from  mines  in  Indiana  and  Illinois  to 
the  same  destinations.  The  portion  of  the  lake-and-rail  rates  accru- 
ing to  the  water  carriers  was  not  and  is  not  subject  to  our  jurisdic- 
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tion.    The  relationship  urged  in  behalf  of  defendants  is  not  oon 
trolling  here. 

The  complaint  places  in  issue  the  reasonableness  of  rates  on  anthra- 
cite coal  from  points  in  Pennsylvania  to  all  destinations  in  Iowa, 
Nebraska,  Missouri,  and  Kansas  on  nine  trunk  lines  named.  Com- 
plainant, on  the  hearing,  offered  no  evidence  for  the  purpose  of  show- 
ing that  the  rates  in  question  were  unreasonable  per  se  and  based  its 
case  solely  upon  the  contention  that  the  application  of  the  double 
increase  was  unreasonable. 

Ninety  per  cent  of  the  coal  handled  by  complainant  is  disposed  of 
in  Nebraska  and  Iowa.  As  evidencing  the  reasonable  level  of  the 
•rates  imder  attack,  defendants  introduced  comparisons  of  the  rates 
on  anthracite  from  Chicago  to  representative  points  in  Iowa  and 
Nebraska  with  similar  rates  from  anthracite  districts  in  Pennsylva- 
nia to  destinations  in  Ohio  which  show  that  for  approximately  the 
same  distances  the  factor  of  the  rates  assailed  west  of  Chicago  is 
lower  than  certain  rates  in  trunk  line  and  central  freight  association 
territories. 

Under  General  Order  No.  28,  the  increase  in  the  rate  from  the 
anthracite  fields  to  Lincoln  aggregated  14  per  cent,  as  compared  with 
15  per  cent  to  Chicago  and  St.  Louis,  19  per  cent  to  Philadelphia,  and 
21  per  cent  to  Buffalo  and  Baltimore. 

In  the  sale  of  anthracite  complainant  competes  with  the  docks, 
with  dealers  located  at  points  on  the  Missouri  Biver  and  at  Chicago, 
and  with  dealers  who  ship  directly  from  Pennsylvania.  During  the 
year  1919  complainant  sold  40,000  tons  of  anthracite  in  competition 
with  the  docks  at  prices,  on  the  average,  50  cents  per  ton  higher  than 
the  dock  price.  This  is  said  to  have  been  due  to  the  superior  quality 
of  the  coal  sold  by  complainant.  Its  competitors  are  uniformly  sub- 
jected to  the  double  increase  in  rates.  Since  the  removal  of  the 
restrictions  of  the  Fuel  Administration  complainant  has  transacted 
a  normal  business  in  anthracite  coal.  The  double  increase  applied  on 
bituminous  as  well  as  anthracite  coal,  except  to  interior  Nebraska 
points,  to  which  there  is  no  movement  of  bituminous  coal  from  points 
east  of  the  Indiana-Illinois  state  line. 

Such  fourth  section  departures  as  existed  have  been  adjusted  and 
need  not  be  further  considered. 

Upon  all  the  facts  of  record  we  find  that  the  rates  assailed  are  not 
shown  to  have  been  or  to  be  unreasonable  or  unduly  prejudicial 

The  complaint  will  be  dismissed. 
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Investigation  and  Suspension  Docket  No.  1166. 
NEWSPAPERS  ON  PASSENGER  CARS. 


Submitted  May  20,  1920.    Decided  June  7,  1920. 


Proposed  increased  rate  on  newspapers  transported  in  passenger  cars  between 
stations  on  the  Kansas  City,  Kaw  Valley  &  Western  Railway,  Kansas  City, 
Mo.,  to  Lawrence,  Kans.,  inclusive,  found  not  justified,  and  suspended 
schedule  required  to  be  canceled. 

0,  Q,  Claflin  for  Kitnsas  City,  Kaw  Valley  &  Western  Railway 
Company,  respondent. 

Frank  M.  Lowe  for  Kansas  City  Post  and  Kansas  City  Star, 
protestants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woollby,  and  Eastman. 

By  Division  3 : 

The  issues  here  presented  were  made  the  subject  of  a  proposed  r^ 
port  by  the  examiner.  No  exceptions  thereto  were  filed  by  iiud 
parties. 

By  schedule  filed  to  take  effect  February  28, 1920,  the  respondent, 
Kansas  City,  Kaw  Valley  &  Western  Railway  Company,  a  carrier 
not  under  federal  control,  proposed  an  increased  rate  on  newspapers 
carried  in  passenger  cars  between  stations  on  its  line.  Upon  protest 
of  publishers  of  daily  newspapers  at  Kansas  City,  Mo.,  the  schedule 
was  suspended  until  June  27,  1920,  and  later  suspended  until  July 
27, 1920. 

The  present  schedule  provides  a  rate  of  0.5  cent  per  pound  on  news- 
papers carried  on  passenger  cars,  when  shipped  by  publisher  or  news 
companies,  forwarded  on  day  of  issue,  between  all  stations  on  re- 
spondent's line.  It  is  proposed  to  increase  this  rate  to  1  cent  per 
pound. 

The  respondent  has  an  electric  line  about  40  miles  in  length,  ex- 
tending from  Kansas  City  to  Lawrence,  Kana  So  far  as  the  record 
indicates  the  only  newspapers  transported  under  the  present  rate 
are  the  Kansas  City  dailies.  They  are  brought  to  the  car  at  Kansas 
City  by  protestants,  loaded  in  the  front  end  of  the  car,  and  unloaded 
through  the  side  door  in  the  center  of  the  car  at  various  points  along 
the  line  by  the  conductor,  who  is  obliged  to  pass  through  the  aisle 
to  the  front  door  of  the  car  to  get  them.  The  morning  papers  are 
carried  on  a  car  leaving  Kansas  City  at  6.30  a.  m.,  and  the  evening 
papers  on  a  car  leaving  at  2.30  p.  m. 
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It  is  testified  for  respondent  that  the  car  carrying  the  evening 
papers  is  usually  crowded  and  that  the  papers  occupy  seating  space 
for  about  14  people  and  standing  room  for  10  more.  It  is  further 
testified  that  the  traffic  on  this  car  has  been  constantly  increasing 
imtil  the  point  has  been  reached  where  it  will  be  necessary  to  run 
an  additional  car  or  trailer,  for  which  a  full  crew  is  required  in 
Kansas,  but  that  this  additional  car  would  not  be  needed  for  the 
present  if  the  space  occupied  by  newspapers  were  available  for  pas- 
sengers. The  cost  of  operating  an  additional  car  is  estimated  by 
respondent  at  $532.27  per  month,  with  no  inmiediate  prospect  of 
increased  passenger  business  at  the  hours  when  the  papers  leave. 
The  present  rate  has  been  in  force  since  1914,  and  it  is  testified  that 
it  is  the  only  rate  in  respondent's  tariff  which  has  not  been  increased 
since  that  time.  The  average  monthly  revenue  derived  from  the 
newspaper  traffic  during  the  year  1919  was  $235.90. 

Protestants  cite  a  rate  of  0.5  cent  per  pound  on  newspapers  in 
passenger  cars  over  the  lines  of  the  Kansas  City,  Clay  County  & 
St.  Joseph  Railway  between  Kansas  City  and  Excelsior  Springs,  Mo., 
28.24  miles,  and  between  Kansas  City  and  St.  Joseph,  Mo.,  52.42 
miles.  Except  that  its  cars  are  provided  with  separate  compartments 
for  passengers  and  express  or  baggage,  the  service  performed  by 
that  road  appears  to  be  similar  to  that  performed  by  respondent  It 
is  also  shown  that  a  0.5-cent  rate  applies  over  the  Missouri  &  Kansas 
Railway,  an  electric  line,  between  Kansas  City  and  Olathe,  Kans.,  a 
distance  of  23.4  miles.  The  character  of  the  service  on  this  road  is 
not  stated.  Protestants  further  call  attention  to  the  rate  of  0.5  cent 
per  pound  "  for  each  company  carrying  "  maintained  by  the  Ameri- 
can Railway  Express  Company  applying  on  newspapers  forwarded 
on  day  of  issue  between  all  points  where  the  first-class  rate  does  not 
exceed  $4.50  per  100  pounds  and  when  no  wagon  service  is  rendered 
and  embracing  practically  all  territory  in  the  United  States  east  of 
the  Rocky  Mountains. 

Aside  from  the  evidence  introduced  to  show  that  an  additional 
car  would  soon  be  required  which  probably  would  not  be  necessary 
but  for  the  newspaper  traffic  respondent  made  no  attempt  to  justify 
the  proposed  rate.  The  fact  that  the  combined  passenger  and  news- 
paper traffic  has  increased  to  a  point  where  the  transportation  fadli- 
ties  are  inadequate  does  not  furnish  any  justification  for  the  proposed 
increased  rate  on  newspapers;  it  must  be  shown  that  the  rate  itself 
would  be  reasonable  for  the  service  rendered. 

We  find  that  the  proposed  increased  rate  has  not  been  justified.  An 
order  requiring  the  cancellation  of  the  suspended  schedule  will  be 
entered. 

wi.ao. 
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Practice  of  defendants  to  spot  cars  or  make  an  allowance  for  spotting  cars 
at  the  plants  of  complainant's  competitors  in  the  Buffalo  rate  district 
while  refusing  to  spot  cars  or  malce  an  allowance  therefor  at  complain- 
ant's plants  in  that  district  found  to  be  unduly  prejudicial.  Complainant 
not  shown  to  have  been  damaged. 

Frederick  C.  Slee  and  Ralph  Ulsh  for  complainant. 

R.  W.  Barrett  for  Lehigh  Valley  Railroad  Company  and  Di- 
rector General  of  Railroads. 

T,  H,  Burgess  for  Erie  Railroad  Company;  /.  M.  Stemhagen 
for  New  York  Central  Railroad  Company;  W.  F.  Strang  for 
Buffalo,  Rochester  &  Pittsburgh  Railway  Company;  Lotiis  L.  Bab- 
cock  for  South  Buffalo  Railway  Company;  and  Douglas  Swift  for 
Delaware,  Lackawanna  &  Western  Railroad  Company. 

Report  of  the  Cobcmission. 

Division  1,  Commissioners  Meyer,  Daniels,  and  Woollet. 

By  Division  1: 

Complainant,  hereinafter  called  the  Donner  company,  is  a  corpora- 
tion engaged  in  the  manufacture  of  pig  iron,  finished  and  unfinished 
steel  products,  and  ferromanganese.  It  has  two  plants,  one  at 
Buffalo,  N.  Y.,  and  the  other  a  few  miles  east  thereof  at  North  Tona- 
wanda,  N.  Y.,  in  the  Buffalo  rate  district.  By  complaint,  filed  Janu- 
ary 17, 1919,  as  amended  March  3, 1919,  it  alleges  that  the  defendants 
refuse  to  spot  cars  within  complainant's  plants  or  to  pay  complainant 
for  the  cost  of  performing  such  services  although  they  do  spot  cars 
within  the  plants  of  complainant's  competitors  or  in  lieu  thereof 
aUow  to  said  competitors  the  cost  of  such  spotting.  We  are  asked  to 
enter  an  order  requiring  the  defendants  to  spot  cars  for  complainant 
by  placing  within  its  plants  all  inbound  loaded  cars  at  points  of 
unloading  and  all  empty  cars  for  outbound  shipments  at  loading 
platforms ;  or,  to  pay  to  complainant  the  reasonable  cost  of  doing  this 
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work.  Violations  of  sections  1,  2,  and  3  of  the  act  are  alleged  and 
reparation  is  asked  for  the  period  of  two  years  prior  to  the  filing  of 
the  complaint. 

Complainant's  plant  at  Buffalo  is  on  the  Buffalo  River.  It  em- 
braces blast  furnaces,  pig-casting  machines,  gas  producers,  open- 
hearth  furnaces,  steel  mills,  storage  houses,  and  other  necessary 
structures ;  it  has  a  dock  for  unloading  ore  and  limestone  from  lake 
vessels  and  a  system  of  tracks  of  standard  and  narrow  gauge,  stand- 
ard-gauge tracks  extending  to  all  loading  and  unloading  points 
within  the  property.  Ore  and  limestone,  brought  in  by  water,  are 
unloaded  at  the  dock ;  coal,  coke,  and  scrap  iron  are  brought  in  by 
rail.  Most  of  the  products  of  the  mill  move  out  by  rail.  These  are 
pig  iron ;  unfinished  steel,  such  as  ingots,  billets,  blooms,  and  slabs ; 
and  finished  steel,  in  the  form  of  plates,  bars,  angles,  shapes,  and  the 
like.  This  Buffalo  plant  ships  over  all  trunk  lines  serving  Buffalo, 
and  has  direct  connection  with  the  rails  of  the  Delaware,  Lacka- 
wanna &  Western,  of  the  Buffalo,  Rochester  &  Pittsburgh,  and  of  the 
South  Buffalo  roads.  The  main  line  of  the  Delaware,  Lackawanna 
&  Western  passes  over  the  plant  at  an  elevation  of  about  25  feet. 
There  is  no  physical  connection  with  this  elevated  track,  but  near 
one  end  of  the  plant  there  is  an  incline  connecting  with  interchange 
tracks  adjoining  the  property.  Interchange  with  the  Buffalo, 
Rochester  &  Pittsburgh  and  South  Buffalo  lines  is  effected  outside 
the  plant  inclosure  and  with  the  Delaware,  Lackawanna  &  Western 
at  the  gate  of  the  plant.  Beyond  these  interchange  tracks  all  move- 
ments of  cars  to  and  within  the  plant  are  made  by  the  Donner  com- 
pany with  its  own  power.  The  average  haul  on  inbound  commodi- 
ties interchanged  with  the  Buffalo,  Rochester  &  Pittsburgh  is  about 
5,300  feet;  with  the  South  Buffalo,  about  2,700  feet;  and  with  the 
Delaware,  Lackawanna  &  Western,  about  2,500  feet.  On  outbound 
commodities  the  average  haul  is  7,500  feet  to  the  Buffalo,  Rochester 
&  Pittsburgh ;  3,900  feet  to  the  South  Buffalo ;  and  2,200  feet  to  the 
Delaware,  Lackawanna  &  Western.  The  average  haul  on  all  com- 
modities to  and  from  all  connections  is  about  4,000  feet.  All  in- 
bound traffic,  with  the  exception  of  coal  and  coke,  and  all  empty  cars 
for  loading  and  outbound  loaded  cars  are  weighed  by  the  Donner 
company  on  its  own  track  scales.  Coal  and  coke  are  weighed  peri- 
odically. No  allowance  is  received  from  the  trunk  lines  for  the 
interchange  switching. 

The  plant  at  North  Tonawanda  is  located  on  the  Niagara  River 
and  consists  of  two  blast  furnaces  with  the  accompanying  cast  house, 
boiler  house,  engine  house,  and  other  necessary  buildings.  At  this 
plant  ore,  coke,  coal,  and  limestone  move  inbound  by  rail;  and  pig 
iron  and  ferromanganese  move  outbound.    There  is  a  system  of 
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plant  tracks  extending  to  all  buildings  and  loading  or  unloading 
points  within  the  plant  property,  and  these  tracks  connect  with  the 
rails  of  the  New  York  Central,  of  the  Lehigh  Valley,  operating  over 
the  New  York  Central  under  trackage  rights,  and  of  the  Erie  Rail- 
road. The  main  line  of  the  New  York  Central  extends  along  the 
eastern  boundary  of  the  North  Tonawanda  plant,  and  the  main  line 
of  the  Erie  Railroad  passes  between  separate  po^rts  of  the  plaht  prop- 
erty on  its  own  right  of  way.  The  point  of  interchange  with  the 
New  York  Central,  and,  therefore,  with  the  Lehigh  Valley,  is  out- 
side the  plant  property  on  the  north.  The  interchange  with  the 
Erie  is  made  at  or  near  the  plant  gate.  All  movements  of  cars 
between  these  interchange  points  and  points  of  placement  within  the 
plant  are  made  by  the  Donner  company  with  its  own  power.  The 
average  haul  on  inbound  commodities  interchanged  with  the  New 
York  Central  and  Lehigh  Valley  is  2,960  feet,  and  with  the  Erie 
2,550  feet.  On  outbound  commodities  the  average  haul  is  2,400  feet 
to  the  New  York  Central  and  Lehigh  Valley,  and  1,650  feet  to  the 
Erie.  The  average  haul  on  all  commodities  to  and  from  all  con- 
nections is  2,387  feet.  All  cars,  loaded  and  empty,  are  weighed  by 
the  Donner  company  on  its  own  scales.  No  allowance  is  received 
from  the  trunk  lines  for  interchange  switching. 

It  is  contended  by  complainant  that  there  is  nothing  in  the 
physical  layout  of  the  plants  or  plant  tracks,  either  at  Buffalo  or 
at  North  Tonawanda  to  prevent  the  trunk  lines  from  doing  the 
spotting  work.  On  the  other  hand,  the  defendant  trunk  lines  aver 
that  while  it  would  be  practical  to  operate  a  small  switch  engine 
over  most  of  the  tracks  in  the  plants  of  the  Donner  company,  some 
of  them  are  in  poor  condition,  the  curves  not  properly  aligned,  and 
that  frequent  derailments  would  be  the  result  of  an  attempt  to  op- 
erate over  them  with  standard  engines.  The  record,  as  a  whole, 
does  not  support  the  position  taken  by  defendants.  Switch  engines 
such  as  are  in  ordinary  use  by  the  carriers  can  negotiate  all  necessary 
tracks  and  curves  in  the  Donner  plants. 

Prior  to  May  11,  1917.  the  points  of  interchange  at  the  Buffalo 
plant  of  the  Donner  company  were  inside  the  plant  inclosure;  on 
and  after  that  date  interchanges  were  made  outside  the  plant  inclo- 
sure, trunk  line  crews  refusing  to  perform  service  within  the  plant. 
This  refusal  was  alleged  to  be  based  upon  the  unsafe  condition  of  the 
Donner  tracks  and  the  nonunion  character  of  Donner  transportation 
employees;  labor  troubles,  however,  were  at  the  bottom  of  this 
refusal.  The  change  was  made  under  a  compromise  and  was  limited 
to  60  days ;  it  has  been  continued,  however,  by  agreement  of  all  inter- 
ested parties. 
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The  record  shows  that  at  many  furnaces  and  steel  mills  with  which 
the  Donner  company  is  in  competition,  the  defendant  trunk  lines 
perform  spotting  service,  or  pay  the  industry  for  doing  it.  These 
competing  plants  are  located  in  the  Pittsburgh,  Shenango,  and  Ma- 
honing Valley  districts  in  Pennsylvania ;  at  Youngstown  and  Cleve- 
land, Ohio;  at  other  points  in  Ohio  and  Pennsylvania;  and  at 
Buffalo.  The  natural  markets  for  the  Buffalo  and  North  Tonawanda 
plants  are  in  Pennsylvania,  New  York,  New  Jersey,  and  New  Eng- 
land, to  which  the  rates  from  Buffalo  are  lower  than  from  most  of 
these  competitive  plants ;  and  the  most  direct  competition  met  by  the 
Donner  company  is  with  the  blast  furnaces  and  steel  mills  in  the 
Buffalo  district.  All  iron  and  steel  plants  in  the  Buffalo  rate  district 
are  on  an  exact  parity  with  respect  to  freight  rates,  inbound  as  well 
as  outbound.  Competitors  of  complainant  in  the  Buffalo  rate  dis- 
trict are  the  Buffalo  Union  Furnace  Company,  Wickwire  Steel  Com- 
pany, Lackawanna  Steel  Company,  and  the  Kogers-Brown  Company. 

The  Buffalo  Union  Furnace  Company  operates  a  blast  furnace  at 
Buffalo  for  the  manufacture  of  pig  iron.  It  was  formerly  served  by 
its  incorporated  line,  the  Buffalo  Union  Terminal  Railroad,  to  which 
it  leased  its  plant,  tracks,  and  equipment  In  1917  the  incorporated 
line  ceased  operations  and  the  furnace  company  took  over  the  opera- 
tion of  all  tracks  and  equipment  and  has  since  performed  inter- 
change switching  service  as  well  as  intermill  work.  The  trunk  line 
connections  of  the  Buffalo  Union  Furnace  Company  are  the  Erie 
and  the  New  York  Central  railroads.  TraflSc  is  also  interchanged 
with  the  Delaware,  Lackawanna  &  Western  and  the  Lehigh  Valley 
roads  through  intermediate  switching.  The  interchange  tracks  are 
located  on  the  plant  property  and,  from  these,  cars  are  switched  by 
industry  power  to  and  from  points  of  placement  within  the  plant. 
The  distances  covered  by  these  movements  range  from  1,000  feet  to 
3,000  feet.  The  principal  inbound  commodities  by  rail  consist  of 
coke  and  coal.  Ore  and  limestone  are  brought  in  by  vessel  and  un- 
loaded on  a  dock  owned  by  the  industry.  Outbound  pig  iron  is  sold 
principally  in  eastern  Pennsylvania,  New  York,  New  Jersey,  and 
New  England.  For  the  last  three  years  the  trunk  lines  have  paid 
the  furnace  company  an  allowance  of  90  cents  a  car  for  spotting 
service  done  by  it. 

The  Wickwire  Steel  Company's  plant  is  located  at  Tonawanda, 
N.  Y.,  and  makes  pig  iron  and  steel  products.  Inbound  commodities 
are  iron  ore,  limestone,  cDal,  coke,  and  some  minor  articles;  of  these 
practically  all  the  ore  and  limestone  come  by  water.  Outbound 
shipments  are  of  pig  iron,  ingot  steel,  billets,  wire,  wire  rods,  wire 
nails,  barbed  wire,  and  staples.    The  New  York  Central,  Lehigh 

67 1,  C.  a 


DOKIi^EB  STEEL  CX).  V.  D.,  L.  St  W.  R.  R.  CO.  749 

Valley,  and  Delaware,  Lackawanna  &  Western  have  a  joint  spur, 
known  as  the  Womalancet  branch,  which  extends  from  Black  Rock 
to  Tonawanda;  and  through  this  branch  the  Wickwire  company 
has  direct  connection  with  these  three  roads.  Traffic  is  also  inter- 
changed with  the  Erie  through  intermediate  switching.  The  point 
of  interchange  is  known  as  the  Harriet  yard,  about  200  feet  beyond 
the  property  line  of  the  plant,  and  the  Womalancet  branch  has  rails 
connecting  this  yard  with  the  rails  of  the  industry  inside  the  prop- 
erty line.  Between  the  Harriet  yard  and  points  of  placement  within 
the  plant,  cars  are  switched  by  industry  power.  For  interchange 
switching  performed  by  it,  the  Wickwire  company  receives  an 
allowance  of  71  cents  per  loaded  car  and  35.5  cents  for  certain 
cars  containing  part  lots.  These  allowances  were  first  received  May 
16, 1916,  and  are  paid  only  on  cars  for  which  the  trunk  lines  have  a 
road  haul.  As  in  the  case  of  the  Buffalo  Union  Furnace  Company, 
the  Wickwire  Steel  Company  was  formerly  served  by  an  incorporated 
line  owned  by  it,  the  North  Buffalo  Bailroad,  to  which  it  leased  its 
plant  tracks.  The  latter  has  now  ceased  operations  and  its  tracks 
and  equipment  have  been  taken  over  by  the  Wickwire  company. 

The  Lackawanna  Steel  Company  owns  the  South  Buffalo,  which 
serves  it  and  the  Rogers-Brown  Company.  Both  of  these  industries 
are  located  at  Buffalo,  both  manufacture  pig  iron  and  steel  prod- 
ucts, and  both  bring  their  ore  in  by  water.  Coal,  coke,  and  limestone 
come  in  by  rail.  'The  trunk  line  connections  of  the  South  Buffalo 
are  the  Pennsylvania,  the  Delaware,  Lackawanna  &  Western,  the 
New  York  Central,  the  Lehigh  Valley,  the  Buffalo,  Rochester  & 
Pittsburgh,  and  the  Erie  railroads.  Through  intermediate  switch- 
ing the  South  Buffalo  interchanges  traffic  with  other  tnmk  lines  hav- 
ing terminals  at  Buffalo.  The  average  haul  of  the  South  Buffalo  be- 
tween trunk  lines  and  points  of  placement  at  these  industries  is  from 
3.5  to  4  miles,  and  on  all  commodities  to  and  from  these  industries  the 
South  Buffalo  receives  from  the  trunk  lines  10  cents  per  ton,  net  or 
gross  as  rated.  It  appears  that  the  service  for  which  this  payment 
is  made  includes  the  spotting  of  cars  within  the  plant  of  the  Lacka- 
wanna Steel  Company.  In  practice,  however,  coal,  coke,  and  lime- 
stone for  the  Lackawanna  Steel  Company  are  delivered  by  the  South 
Buffalo  on  storage  tracks  within  the  plant  from  which  they  are 
moved  to  points  of  unloading  By  the  steel  company  at  its  own  ex- 
pense and  at  the  regular  intervals  required  for  its  own  convenience. 
Inbound  materials  other  than  ore,  coke,  coal,  and  limestone,  and  all 
outboimd  materials  are  spotted  at  points  of  loading  or  unloading 
within  the  plant  by  the  South  Buffalo. 
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At  the  plant  of  the  Rogers-Brown  Company  all  inbound  and  out- 
bound cars  are  delivered  by  the  South  Buffalo  or  by  the  Pennsyl- 
vania on  interchange  tracks  at  or  near  the  plant  gate.  To  and  from 
that  point  the  cars  are  switched  by  the  power  of  the  industry  with- 
out compensation. 

It  does  not  appear  that  trunk  lines  serving  blast  furnaces  have 
ever  made  it  their  practice  to  spot  ore,  coke,  or  limestone  at  the 
times  and  in  the  proportions  necessary  to  meet  the  requirements  of 
furnace  operations.  Delivery  of  these  commodities  on  storage  tracks, 
or  at  other  convenient  points  within  or  adjacent  to  the  plant  is  ap- 
parently satisfactory  to  the  industries.  Switching  cars  from  such 
points  of  delivery  to  the  furnace  is  a  service  which  the  industries 
generally  prefer  to  perform  with  their  own  power  and  at  their  own 
convenience.  In  our  report  in  the  Industrial  BaUways  Case^  29 
I.  C.  C,  212,  we  said  at  p.  224 : 

The  successful  operation  of  a  blast  furnace  requires  a  continuous  movemoit 
of  ore,  coke  and  limestone,  to  be  ready  at  the  precise  time  and  in  the  proper 
proportion  to  meet  the  requirements  of  the  furnaces.  The  absolute  necessity 
of  this  regularity  of  service  at  the  furnace  is  repeatedly  referred  to  on  the 
record.  ♦  ♦  ♦  In  many  cases  the  tracks  on  which  these  deliveries  of  coke,  ore 
and  limestone  into  the  furnace  bins  are  made  are  elevated  on  trestles  adjoin- 
ing the  furnaces. 

In  this  proceeding  the  principal  witness  for  complainant  testified 
that  it  is  necessary  at  all  times  to  keep  the  blast  furnaces  fully  sup- 
plied with  ore,  coke,  and  limestone;  that  car  movements  must  be 
regular  and  made  to  meet  the  requirements  of  the  furnaces  rather 
fchan  those  of  transportation ;  and  that,  owing  to  the  limited  capacity 
of  the  trestle  tracks  at  the  furnace  bins,  three  or  four  spottings  a 
day  are  necessary. 

In  the  case  of  the  Lackawanna  Steel  Company  the  absorptions 
paid  by  defendant  carriers  to  the  South  Buffalo  cover  the  spotting 
of  all  cars  except  coal,  coke,  and  limestone.  As  said  above,  cars  of 
coal,  coke,  and  limestone  are  placed  on  storage  tracks  designated  by 
the  steel  company,  and  from  there  are  moved  by  or  at  the  expense 
of  the  steel  company  at  its  own  convenience. 

This  record  makes  plain  that  the  delivery  of  materials  at  its  blast 
furnaces  by  the  trunk  lines  is  not  in  fact  desired  by  complainant; 
that  all  that  here  may  reasonably  be  required  of  the  tnmk  lines  is 
the  placement  of  cars  on  storage  tracks,  or  at  other  convenient  points 
within  or  adjacent  to  the  plant ;  and  that  movement  from  such  point 
of  placement  to  the  furnaces  or  other  points  of  consumption  is  a 
plant  service  which,  in  the  absence  of  discrimination,  the  trunk  lines 
are  under  no  obligation  to  perform. 

67 1.  C.  C. 


j 


DOKNER  STEEL  00.  V.  D.,  L.  A  W.  B.  B.  OO.  751 

Counsel  for  defendants  dwell  upon  the  limitations  of  the  obliga- 
tions of  carriers  in  the  delivery  and  receipt  of  freight  to  and  from 
industries.  They  urge  that  defendants  have  performed  their  full 
duty  to  complainant  at  both  of  its  plants  during  the  entire  period 
covered  by  the  complaint,  in  that  they  delivered  and  received  cars 
at  the  interchange  points  selected  by  complainant  itself.  We  must 
determine  whether  defendants  have  subjected  complainant  to  undue 
prejudice  and  disadvantage  by  making  allowances  for  spotting  serv- 
ice performed  by  or  for  certain  of  complainant's  competitors  at 
Buffalo  and  refusing  to  make  an  allowance  to  complainant  for  per- 
forming the  same  service  under  substantially  similar  circumstances 
and  conditions.  In  the  Westport  Stone  Co.  a/ad  Big  Four  Stone  Co. 
Case^  38  I.  C.  C,  316,  we  said : 

As  a  general  proposition,  it  may  be  said  that  a  common-carrier  railroad  is 
under  no  obUgation  to  haul  cars  at  its  own  cost  beyond  its  own  rails.  This 
statement,  however,  is  subject  to  qualification.  When  a  carrier  adds  to  the 
line-haul  rate  a  charge  for  the  movement  of  cars  incident  to  the  receipt  and 
delivery  of  carload  freight  at  one  industry,  while  treating  a  Uke  service  at 
other  similarly  circumstanced  industries  as  covered  by  the  line-haul  rate,  it 
creates  an  unjust  discrimination. 

It  is  reasonably  clear  that  the  circumstances  and  conditions  sur- 
rounding the  receipt  and  delivery  of  freight  at  the  various  iron  and 
steel  mills  in  the  Buffalo  rate  district  are  not  sufficiently  different 
to  justify  or  explain  the  different  practices  of  the  carriers.  The  dis- 
criminatory treatment  to  which  complainant  has  been  subjected  is 
plainly  condemned  by  the  act. 

Upon  the  record  before  us  we  find  no  violation  of  section  1  of  the 
act,  but  we  are  of  opinion  and  find  that  the  practice  of  the  defend- 
ants to  spot  cars  or  to  make  an  allowance  for  spotting  cars  for  or 
at  the  plants  of  the  Lackawanna  Steel  Company,  the  Buffalo  Union 
Furnace  Company,  and  the  Wickwire  Steel  Company,  complainant's 
competitors  in  the  Buffalo  rate  district,  while  refusing  to  spot  cars 
or  to  make  an  allowance  therefor  at  the  plants  of  complainant  in 
said  district,  has  been,  is,  and  for  the  future  will  be,  unduly  prejudi- 
cial to  complainant  in  violation  of  section  3  of  the  act. 

The  burden  of  proof  to  establish  the  fact  and  amount  of  damage 
due  to  unjust  discrimination  or  undue  prejudice  as  the  proximate 
cause  is  upon  the  complainant.  Penna.  R.  R.  Co.  v.  International 
Coal  Co.y  230  U.  S.,  184.  The  only  damage  alleged  by  complainant  is 
loss  of  profits.  The  record  shows  that  during  the  early  part  of  1917 
the  prices  of  all  commodities  sold  by  complainant  and  its  competitors 
were  abnormally  high;  that  the  government  fixed  maximum  prices 
for  pig  iron  and  most  articles  of  steel  on  business  booked  after 
September  24,  1917,  which,  however,  did  not  eliminate  all  competi- 
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tion;  and  that  there  was  a  large  demand  for  all  pig  iron,  the  princi- 
pal commodity  sold,  that  could  be  produced.  The  evidence  shows 
that  complainant's  competitors  in  the  Buffalo  district  were  not  able 
to  and  did  not  control  the  buying  or  selling  markets.  On  the  con- 
trary, complainant's  witnesses  testified  that  in  fixing  selling  prices 
complainant  considered  all  overhead  expenses,  including  the  inter- 
change service  at  its  plant;  that  it  sometimes  made  the  market  and 
probably  undersold  its  competitors;  and  that  one  of  its  competitors 
at  times  had  to  scale  its  prices  in  order  to  meet  those  of  complainant. 

We  are  of  opinion  and  find  that  the  complainant  has  not  sliown 
that  its  profits  would  have  been  any  greater  had  the  existing  dis- 
crimination and  prejudice  been  removed,  or  that  it  has  suffered  any 
damage  of  which  such  discrimination  and  prejudice  are  the  proxi- 
mate cause. 

By  appropriate  order  the  defendant  carriers  will  be  required  to 
remove  the  undue  prejudice  here  found  to  exist. 
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No.  11017.* 

WHITEHOUSE  BAKREL  COMPANY 

V. 

DIRECTOR  GENERAL,  YAZOO  &  MISSISSIPPI  VALLEY 

RAILROAD  COMPANY,  ET  AL. 


Suhmitted  March  8,  1920.    Decided  June  7, 1920. 


Rates  applicable  on  slack  barrel  gum  staves,  in  carloads,  from  Greenwood, 
Miss.,  to  Hastings,  Fla.,  found  not  unreasonable  or  otherwise  unlawfuL 
Refund  of  overcharge  on  one  shipment  directed.    Complaint  dismissed. 

TF.  C\  Whitthome  for  complainant. 
William  Burger  for  defendants. 

Report  of  the  Commission. 

Division  3,  Commissioners  Hall,  Woolley,  and  Eastman. 

By  Division  3 : 

No  exceptions  were  filed  by  the  parties  to  the  report  proposed  by 
the  examiner,  whiqh  is  here  followed. 

Complainants  in  both  cases  are  Helen  Whitehouse  and  W.  W. 
Dyer,  copartners  engaged  in  the  cooperage  business  at  Columbia, 
Tenn.  By  complaints  seasonably  filed  they  allege  that  the  charges 
collected  on  five  carloads  of  slack  barrel  gum  staves  shipped  from 
Greenwood,  Miss.,  to  Hastings,  Fla.,  between  March  31  and  April  28, 
1917,  were  unreasonable  and  unduly  prejudicial  to  the  extent  that  the 
charges  for  the  movement  to  Jacksonville,  Fla.,  exceeded  those  based 
on  a  rate  of  21  cents  subsequently  established.  Reparation  only  is 
asked.  Rates  are  stated  in  cents  per  100  pounds  unless  otherwise 
indicated. 

Greenwood  is  a  junction  point  of  the  Yazoo  &  Mississippi  Valley 
Railroad  and  the  Southern  Railway  in  Mississippi,  20  and  65  miles 
east  of  Moorhead  and  Greenville,  Miss.,  respectively.  Hastings  is  a 
local  station  on  the  Florida  East  Coast  Railway,  54  miles  south  of 
Jacksonville.  Two  shipments,  aggregating  89,900  pounds,  moved: 
Southern  Railway  in  Mississippi  to  Columbus,  Miss.;  thence  via 
either  Southern  Railway  direct,  or  Southern  and  Georgia  Southern 
&  Florida,  to  Jacksonville;  and  Florida  East  Coast  beyond,  about 

*Tbls  report  alto  embraces  No.  11017  (Sab-No.  1).    Same  «•  Director  Qeneral,  Soatbem 
RaJlway  Company  In  Mlsslasippl,  et  aL 
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806  miles.  Charges  of  $269.53  were  collected  on  these  shipments  at 
the  applicable  combination  rate  made  up  of  16  cents  to  Atlanta,  Ga., 
9.4  cents  thence  to  Jacksonville,  and  $11  per  car  of  24,000  pounds, 
excess  in  proportion,  or  4.58  cents  per  100  pounds,  beyond.  This 
combination  rate  was  the  equivalent  of  29.98  cents.  The  minimum 
weights  in  connection  with  these  rates  are  not  assailed.  The  three 
other  shipments  weighed  63,100,  46,400,  and  17,740  pounds,  respec- 
tively, and  moved:  Yazoo  &  Mississippi  Valley  to  Jackson,  Miss.; 
Alabama  &  Vicksburg  to  Meridian,  Miss. ;  Alabama  Great  Southern 
to  York,  Ala.;  Southern  to  Selma,  Ala.;  Louisville  &  Nashville  to 
River  Junction,  Fla. ;  Seaboard  Air  Line  to  Jacksonville;  and  Florida 
East  Coast  beyond,  877  miles.  The  combination  rate  applicable 
to  these  shipments,  equivalent  to  30.83  cents,  was  made  up  of  7.25 
cents,  minimum  36,000  pounds,  to  Jackson,  19  cents,  minimum  30,000 
pounds,  thence  to  Jacksonville,  and  $11  per  car  of  24,000  pounds, 
excess  in  proportion,  or  4.58  cents,  beyond.  Charges  of  $526.09  were 
collected,  including  an  overcharge  of  $94.35  on  one  of  the  shipments. 
This  overcharge  should  be  promptly  refunded. 

At  the  time  of  movement  a  rate  of  21  cents  to  Jacksonville  applied 
from  Greenville,  Miss.,  a  point  on  the  Southern  Railway  in  Missis- 
sippi to  which  Greenwood  is  directly  intermediate  via  the  Southern 
route.  This  departure  from  the  long-and-short-haul  provision  of 
the  fourth  section  was  protected  by  an  appropriate  application. 
Complainants  show  that  a  rate  of  21  cents  was  contemporaneously 
applicable  on  staves,  in  carloads,  to  Jacksonville  from  Vicksburg, 
Miss.,  and  Memphis,  Tenn.,  and  that  on  March  15, 1918,  it  was  estab- 
lished from  Greenwood  to  Jacksonville. 

Defendants  contend  that  the  rates  from  Greenville  and  other 
Mississippi  River  points,  such  as  Vicksburg  and  Memphis,  to  south- 
eastern ports,  such  as  Jacksonville,  are  subnormal ;  that  Greenwood 
is  an  interior  point  from  which  the  Mississippi  River  basis  should 
not  have  been  established;  that  the  publication  of  the  Greenville 
rate  from  Greenwood  on  March  15,  1918,  was  a  temporary  measure 
and  a  matter  of  expediency ;  and  that  a  voluntary  reduction  in  rates 
does  not  establish  the  unreasonableness  of  previously  existing  rates. 
They  state  that  all  these  rates  will  be  revised  as  soon  as  a  general  re- 
adjustment of  rates  on  staves  in  the  southeast  can  be  accomplished 
in  compliance  with  Fourth  Section  Order  No.  3866.  Defendants 
cite  rates  on  staves,  in  carloads,  from  and  to  points  in  the  southeast^ 
ranging  from  30.85  cents  to  36.21  cents  for  distances  ranging  from 
667  miles  to  837  miles. 

We  find  that  the  rates  legally  applicable  were  not  imreasonable 

or  otherwise  unlawful. 

The  complaint  will  be  dismissed. 
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No.  11069. 

F.  W.  FROST  &  COMPANY,  INCORPORATED, 

V. 

DIRECTOR  GENERAL,  AS  AGENT,  GREAT  NORTHERN 

RAILWAY  COMPANY,  ET  AL. 


Submitted  ApHl  2S,  1920,    Decided  June  7,  1920. 


Import  rate  on  soya-bean  oil  In  carloads  from  Seattle,  Wash.,  to  Babbitt,  N.  J., 
found  not  to  have  been  unreasonable  or  unduly  prejudicial.  Shipments 
found  to  have  been  overcharged  and  reparation  awarded. 

Austin  J.  Jones  for  complainant. 
John  F.  Finerty  for  defendants. 

Report  of  the  CoMMioaioN. 
Division  3,  Commissionebs  Hall,  Woollbt,  and  Eastman. 

By  Division  8 : 

No  exceptions  were  filed  by  the  parties  to  the  report  proposed  by 
the  examiner,  which  is  followed  in  this  report. 

Complainant  is  a  corporation  engaged  in  the  import  and  export 
business  at  New  York,  N.  Y.  By  complaint  filed  December  9,  1919« 
it  alleges  that  the  rate  of  $2.375- charged  by  defendants  for  the  trans* 
portation  from  Seattle,  Wash.,  to  Babbitt,  N.  J.,  on  July  17,  1918, 
of  600  cases  of  ^^  hardened  oil "  imported  from  Japan,  was  illegal  to 
the  extent  that  it  exceeded  $1,125,  and  that  the  latter  rate  was  un- 
reasonable and  unduly  prejudicial  to  the  extent  that  it  exceeded  a 
subsequently  established  import  rate  of  90  cents.  Reparation  only 
is  asked.    Rates  are  stated  in  amounts  per  100  pounds. 

The  shipments  consisted  of  two  carloads  of  solidified  or  congealed 
soya-bean  oil  weighing  134,400  pounds,  imported  from  Japan  and 
moved  from  Seattle  to  Babbitt  over  defendant  carriers'  lines.  The 
value  of  the  oil  solidified  is  about  the  same  as  in  the  liquid  state. 
Charges  were  collected  at  the  domestic  fifth-class  rate  of  $2,375. 

When  the  oil  was  shipped  from  Japan  there  were  in  effect  from 
Seattle  to  Babbitt  import  commodity  rates  on  soya-bean  oil  and 
soya-bean  oil  stock  residuum  of  66  cents,  in  tank  cars,  minimum  full 
shell  capacity  of  tank,  and  60  cents,  in  packages,  minimum  40,000 
pounds.    On  June  25,  1918,  these  and  other  import  rates  were  can- 
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the  manufacture  of  linoleum  and  oilcloth.  Like  linoleum,  congo- 
leum  is  generally  used  as  a  floor  covering  and  is  sold  in  comp^ition 
with  linoleum.  Both  load  to  approximately  the  same  weight,  and 
both  were  and  are  rated  third  class,  in  caiioads,  minimum  80,000 
pounds,  in  western  classification. 

The  shipments  moved  over  defendants'  lines  and  charges  were  col- 
lected at  the  applicable  joint  third-class  rate,  which  in  December, 
1917,  and  until  June  25, 1918,  was  $1.29,  and  thereafter  $1,615,  under 
General  Order  No.  28  of  the  Director  General  of  Kailroads.  The 
latter  rate  is  still  in  effect.  A  carload  commodity  rate  of  85  cents, 
minimum  45,000  pounds,  increased  to  $1,065  on  »Tune  25, 1918,  under 
General  Order  No.  28,  was  contemporaneously  maintained  by  de- 
fendants on  oilcloth  and  lineoleimi  from  Marcus  Hook  to  Oklahoma 
City. 

Linoleum  and  congoleum  take  the  same  commodity  rates  from 
Marcus  Hook  to  points  in  Washington,  Oregon,  California,  Texas, 
and  to  Colorado  and  Utah  common  points;  also  from  New  York, 
N.  Y.,  to  points  in  Texas,  and  from  Chicago,  111.,  to  points  in  various 
states.  The  movement  of  congoleum  from  Marcus  Hook  to  points  in 
Oklahoma  is  of  comparatively  recent  origin  and  the  shipments  here 
considered  are  apparently  the  only  ones  made  by  complainant  to  that 
territory  prior  to  the  filing  of  this  complaint.  The  movement  of 
linoleum  from  Marcus  Hook  to  the  same  territory  is  not  shown. 
No  direct  testimony  was  offered  on  behalf  of  defendants. 

A  question  similar  to  that  here  before  us  was  presented  in  Volker 
&  Co.  V.  Director  General^  55  I.  C.  C,  163.  We  there  found  that 
the  rates  on  congoleum  in  straight  carloads,  or  in  mixed  carloads 
with  oilcloth,  linoleum,  wood-grain  flooring,  and  cork  carpet,  from 
points  in  Atlantic  seaboard  territory  to  western  points  were,  and 
for  the  future  would  be,  unreasonable  to  the  extent  that  they  ex- 
ceeded or  might  exceed  the  rates  contemporaneously  maintained  from 
and  to  the  same  points  on  the  commodities  named  in  straight  or 
mixed  carloads.  We  awarded  reparation  on  four  shipments  of 
congoleum  from  Marcus  Hook  and  Philadelphia,  Pa.,  to  Denver, 
Colo.,  to  the  basis  of  the  through  commodity  rate  on  linoleum  and 
the  other  commodities  named  between  the  same  points  at  the  time 
of  movement,  charges  having  been  assessed  on  the  basis  of  a  higher 
combination  rate  made  up  of  the  class  rates  to  and  from  the  Mis- 
sissippi River. 

Following  the  case  cited  and  upon  this  record  we  find  that  the 
rate  applicable  on  congoleum  in  carloads  from  Marcus  Hook  to 
Oklahoma  City  prior  to  June  25,  1918,  was  unreascmable  to  the 
extent  that  it  exceeded  85  cents  per  100  pounds,  minimum  carload 
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weight  45,000  pounds,  and  that  the  rate  applicable  on  the  same  com- 
modity between  the  same  points  on  and  after  June  25,  1918,  was,  is, 
and  for  the  future  will  be,  unreasonable  to  the  extent  of  its  excess 
over  $1,065,  minimum  carload  weight  45,000  pounds;  that  com- 
plainant made  the  shipments  as  described  and  paid  and  bore  the 
charges  thereon ;  that  it  has  been  damaged  to  the  extent  of  the  dif- 
ference between  the  charges  paid  and  those  which  would  have  accrued 
at  the  rates  herein  found  reasonable ;  and  that  it  is  entitled  to  repara- 
tion, with  interest.  The  exact  amount  of  reparation  due  can  not 
be  determined  upon  the  present  record  and  complainant  should 
comply  with  rule  V  of  the  Rules  of  Practice.  We  are  without 
authority  to  order  refund  of  war  taxes. 
An  appropriate  order  will  be  entered. 
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IN  KE  ASSIGNMENT  OF  FKEIGHT  CARS. 


June  11,  1920. 


By  Senate  Resolution  No.  376  the  Interstate  Commerce  Commission 
was  directed  to  inform  the  Senate  upon  what  authority,  if  any,  its 
order  of  April  15,  1920,  entitled  "  Notice  to  carriers  and  shippers  ^ 
was  issued. 

Prior  to  1907  it  was  a  common  practice  for  the  railroads  to  deliver  to 
coal  mines  cars  privately  owned  or  leased,  foreign  railway  fuel  cars 
and  cars  for  the  carrier's  own  fuel  loading,  accordingly  as  the  cars 
were  consigned  or  assigned  and  as  the  railroad  had  contracts  for  pur- 
chase of  fuel  coal,  and  to  refrain  from  coimting  or  charging  such  cars 
against  the  distributive  shares  of  the  mines  to  which  they  were  given. 
In  other  words,  all  such  cars  were  given  to  the  mines  for  which 
they  were  intended  and  such  mines  were  given  in  addition  their  full 
share  of  the  other  cars  available  for  distribution.  This  practice  was 
complained  of  as  unreasonable  and  unduly  prejudicial  and  in  R.  B. 
Com.  of  Ohio  et  al.  v.  H.  V.  Ry.  Co.,  12  I.  C.  C,  398,  decided  July 
11,  1907,  the  Commission  held  that  privately  owned  or  lea^d  cars, 
and  foreign  railway  fuel  cars  sent  on  to  the  line  by  other  railway 
companies  for  loading  with  fuel  coal  for  the  use  of  such  other  railway 
companies,  should  be  given  to  the  mines  to  which  they  were  con- 
signed or  assigned  but  must  be  counted  against  the  distributive  shares 
of  the  mines,  and  that  if  such  specially  consigned  or  assigned  cars 
equalled  or  exceeded  the  distributive  share  of  a  mine  receiving  them 
it  should  have  no  additional  cars,  and  if  the  specially  consigned  or 
assigned  cars  did  not  equal  the  distributive  share  of  the  mine  to  which 
given  it  should  be  given  additional  cars  only  sufficient  to  make  up 
its  distributive  share. 

In  the  report  in  this  case  it  was  pointed  out  that  m  U.  8.  ex  rel 
Pitcaim  Coal  Co.  v.  B.  cfe  O.  R.  R.  Co.,  165  Fed,,  113,  a  similar  deci- 
sion was  made  as  to  private  cars  and  a  contrary  decision  as  to  foreign 
railway  fuel  cars,  but  that  in  Logan  Coal  Co.  v.  Penna.  R.  R.  Co., 
164  Fed.  497,  it  was  held  that  such  foreign  railway  fuel  cars  should  be 
coimted  against  the  mines  to  which  they  were  consigned. 
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Among  other  considerations  mentioned  in  the  Commission's  report 
was  the  fact  that  a  railroad  company  would  not  send  its  cars  on  to 
the  lines  of  another  railway  company  even  for  its  own  fuel  supply 
if  they  were  to  be  diverted  from  that  intended  use  and  distributed 
among  others  than  those  to  whom  they  were  consigned  for  loading 
to  various  destinations  on  the  lines  of  other  carriers,  thus  rendering 
the  fuel  supply  of  the  carrier  sending  the  cars  uncertain  and  depriv- 
ing it  of  the  use  of  its  equipment. 

In  Ttaer  v.  Chicago  &  Alton  R.  R.  Co.^  13  I.  C.  C,  451,  decided 
April  18,  1908,  the  same  questions  were  presented  that  had  been 
presented  in  R.  R.  Com.  of  Ohio  v.  H.  V.  Ry.  Co.^  aupra^  and  the 
additional  question  of  the  reasonableness  of  the  carrier's  failing  to 
count  against  the  mines  to  which  they  were  delivered  cars  for  loading 
with  its  own  railroad  fuel.  The  Commission  followed  the  decision 
in  R.  R.  Com,  of  Ohio  v.  H.  V.  Ry.  Co.j  supra^  and  in  addition  held 
that  the  cars  used  by  carriers  on  their  own  lines  for  transportation 
of  their  own  fuel  supply  may  be  given  to  the  mine  or  mines  from 
which  such  fuel  supply  is  received,  but  that  if  such  mine  or  mines 
also  ship  commercial  coal  fuel  cars  so  supplied  must  be  counted 
against  the  mine  or  mines  under  the  rule  laid  down  in  R.  R,  Com.  of 
Ohio  V.  H.  V.  Ry.  Co.j  supra. 

In  this  case  it  was  said  that  if  a  contract  for  fuel  covers  such  sup- 
ply as  the  carrier  reasonably  needs  for  its  current  operation  and  a 
period  of  car  shortage  should  come  it  could  use  its  equipment  to  pro- 
cure its  fuel  even  though  it  thereby  deprived  shippers  of  desired  use 
thereof;  that  this  right  to  so  use  its  cars  did  not  rest  upon  the  ground 
of  private  contract  but  upon  the  public  necessity  that  the  railroad 
must  have  fuel ;  but  that  neither  contract  nor  considerations  of  public 
policy  which  recognized  the  public  necessity  for  fuel  would  justify 
the  carrier  during  a  period  of  car  shortage  in  using  its  equipment  for 
a  superfluous  supply  of  its  own  fuel  when  such  equipment  was  de- 
manded and  needed  by  the  shippers  and  the  public.  Recognizing 
the  right  of  the  carrier  to  secure  its  fuel  supply  either  from  mines 
which  it  owns  or  those  the  entire  output  of  which  it  purchases,  it  was 
held  that  where  the  carrier  purchases  a  portion  of  the  output  of  a 
mine  which  is  also  producing  conmiercial  coal  it  may  not  discriminate 
in  favor  of  such  mine  by  failing  to  count  against  it  in  the  distribu- 
tion of  cars  those  cars  which  it  furnishes  to  that  mine  for  its  own  fueL 

In  Ran  dk  River  Coal  Co.  v.  B.  <&  O.  R.  R.  Co.,  14  I.  C.  C,  86,  de- 
cided  June  2,  1908,  the  rule  laid  down  in  R.  R.  Com.  of  Ohio  y. 
E.  V.  Ry.  Co.,  supra,  was  again  followed,  and  it  was  said  that  the 
ownership  of  a  private  car  gives  to  the  owner  no  superior  right  to  use 
the  facilities  of  the  carrier  in  transporting  it ;  that  the  ownership  of 
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a  private  car  or  the  possession  of  a  foreign  railway  fuel  car  ^Tes  to 
a  coal  operator  no  preferred  right  to  have  it  occupy  a  carrier's  sid- 
ings or  tracks  as  against  a  system  car  loaded  by  another  operator, 
or  to  have  it  handled  in  trains  in  preference  to  a  system  car,  and 
that  when  any  of  these  general  facilities  are  insufficient  to  move  all 
the  traffic  offered  no  operator  has  a  superior  right  over  another 
merely  because  he  enjoys  the  advantage  of  owning  private  cars  or 
has  fuel  contracts  with  connecting  lines. 

In  Interstate  Com.  Com.  v.  lU.  Cent.  R.  R.  Co.^  215  U.  S.,  452,  de- 
cided January  10, 1910,  the  Supreme  Court  of  the  United  States  sus- 
tained the  decision  of  the  Commission  in  R.  R.  Com.  of  Ohio  et  al.  v. 
H.  V.  Ry.  Co.y  supra^  and  in  Traer  v.  Chicago  <&  Alton  R,  R.  Co,^ 
supra^  and  held  that  the  act  to  regulate  commerce  delegated  to  the 
Commission  authority  to  determine  on  complaint  the  question  of  dis- 
tribution of  coal  cars,  including  the  carrier's  own  fuel  cars,  in  times 
of  car  shortage  as  a  means  of  prohibiting  undue  preferences  and  un- 
just discriminations. 

In  HiUsdale  Coal  A  Coke  Co.  v.  P.  R.  R.  Co.,  19  I.  C.  C,  356,  de- 
cided March  7,  1910,  the  above  decision  of  the  Supreme  Court  was 
referred  to  in  pointing  out  that  the  orders  of  the  Conmiission  with 
respect  to  the  distribution  of  coal  cars  by  interstate  carriers  remained 
imaffected  by  attacks  that  had  been  made  upon  them  in  the  courts, 
and  that  further  consideration  of  these  questions  in  connection  with 
this  group  of  cases  had  confirmed  the  conviction  that  the  general 
principles  underlying  the  disposition  made  of  previous  cases  were 
both  sound  and  just.  The  rule  applied  by  the  carrier  in  the  HUlsdale 
Case  was  described,  its  effect  was  explained,  and  it  was  condenmed 
as  giving  imdue  advantage  in  distribution  to  certain  mines  and  as 
contrary  lo  the  previous  decisions  of  the  Conmiission.  In  a  supple- 
mental report  in  this  case,  23  I.  C.  C,  186,  reparation  was  awarded 
for  damages  resulting  from  the  discrimination  which  had  been  prac- 
ticed and  found. 

In  Penfia.  R.  R.  Co.  v.  Clark  Coal  Co.,  238  U.  S.,  456,  decided  Jime 
21,  1915,  the  Commission's  award  of  reparation  in  HiUsdale  Coal  <& 
Coke  Co.  V.  P.  R.  R.  Co.,  supra,  was  sustained  by  the  Supreme  Court 
notwithstanding  the  fact  that  an  action  had  been  brought  in  a  state 
court  on  the  same  subject  before  the  Commission  had  made  its  award 
of  reparation.  The  Supreme  Court  held  that  where  a  complaint  in- 
volved practices  of  carriers  in  distributing  cars  for  interstate  ship- 
ments no  action  is  maintainable  in  any  court  for  damages  alleged  to 
have  b^n  inflicted  thereby  until  the  Commission  has  made  a  finding 

as  to  the  reasonableness  of  such  practices. 
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In  the  Commission's  report  of  June  9,  1914,  to  the  Senate  and 
House  of  Eepresentatives  in  Coal  and  OU  Investigation^  31  I.  C.  C, 
193,  it  said  at  page  218 : 

As  to  actual  distribution  of  cars  in  accordance  with  tlie  relative  ratings 
of  the  mines,  the  opinion  of  the  C!ommission  is  clearly  set  forth  in  Traer  v. 
C.  d  A,  R.  R.  Co,,  13  I.  C.  C,  454,  and  it  was  sustained  by  the  Supreme 
Court  of  the  United  States  in  215  U.  S.,  452  and  479.  Formerly,  few  of  the 
roads  counted  against  the  mine  ratings  company  fuel  cars  (i.  e.,  cars  to  be 
loaded  with  the  carrier's  own  fuel) ;  private  cars  (i.  e.,  cars  owned  or  leased 
by  coal  companies) ;  or  foreign  consigned  cars  (i.  e.,  cars  delivered  by  foreign 
roads  for  loading  at  particular  mines).  In  the  case  Just  cited,  the  Commission 
ruled  that  all  three  classes  of  cars  should  be  counted  against  the  ratings  as 
w^ll  as  those  furnished  for  commercial  loading.  In  cases  where  the  carrier 
takes  the  entire  output  of  a  mine,  however,  it  has  been  considered  permissible 
to  deduct  the  number  of  cars  delivered  to  that  mine  from  the  available  supply 
before  prorating  among  mines  shipping  commercial  coal,  or  both  conmiercial 
and  railroad  coal. 

The  rule  of  law  on  this  subject  thus  established  remained  the  con- 
trolling rule  for  carriers  generally,  and  apparently  without  friction 
or  controversy,  until  during  the  war  and  under  the  rules  of  the  Fuel 
Administration,  including  its  zoning  system,  and  while  the  roads 
were  under  federal  control,  the  rule  was  changed  and  the  use  of  as- 
signed cars  for  loading  with  railroad  fuel  was  abandoned.  This 
change  was  followed  by  the  imperative  necessity  of  railroads  resort- 
ing to  confiscation  of  coal  in  transit  in  order  to  keep  their  roads  in 
operation.  In  many  instances  the  coal  was  confiscated  at  the  mouth 
of  the  n^e.  Those  familiar  with  these  subjects  are  apparently 
unanimous  in  saying  that  the  practice  of  confiscation  is  attended  by 
more  evils  than  is  the  practice  of  assigned  cars  for  railway  fuel. 

When  federal  control  terminated  there  was  in  effect  on  all  roads 
under  federal  control  a  set  of  rules  that  had  been  formulated  by  the 
Railroad  Administration  after  consultation  with  a  committee  of  the 
National  Coal  Association,  and  in  order  that  there  might  not  be  con- 
fusion because  of  different  lines  of  action  being  followed  by  different 
individual  roads  the  Commision  on  March  2,  1920,  issued  a  notice 
to  carriers  and  shippers  recommending  that  imtil  experience  and 
study  demonstrated  that  other  rules  would  be  more  effective  and 
beneficial  the  uniform  rules  as  contained  in  the  Railroad  Administra- 
tion's Car  Service  Section  Circular  CS-31  (Revised)  be  continued  in 
effect. 

With  the  suspension  of  the  activities  of  the  Fuel  Administrator 
and  regulations  which  he  had  prescribed  some  railroads  that  did  not 
have  more  than  two  or  three  days'  supply  of  coal  and  that  were  and 
for  some  time  had  been  securing  their  necessary  fuel  supply  by  con- 
fiscation at  the  mouth  of  the  mines  were  sued  for  damages  on  account 
of  such  confiscation,  injunctions  were  sought  in  state  courts  against 
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the  practice  of  confiscation,  and  when  it  was  learned  that  the  carriers 
were  contemplating  return  to  the  use  of  assigned  cars  injunctions 
were  sought  in  state  courts  against  the  same  carriers  restraining  them 
from  using  assigned  cars.  Numerous  informal  conferences  were  had 
between  the  Commission  and  representatives  of  the  coal  operators 
and  representatives  of  the  railroads  in  an  effort  to  find  some  way  by 
which  the  carrier  could  be  assured  of  a  fuel  supply  without  the  use 
of  assigned  cars  or  resort  to  confiscation.  A  conference  was  arranged 
between  a  committee  representing  the  railroads  and  a  committee  rep- 
resenting the  National  Coal  Association  for  the  purpose  of  devising, 
if  possible,  some  plan  that  would  effect  that  purpose  but  no  concrete 
or  definite  suggestion  to  that  end  resulted.  Transportation  condi- 
tions in  jthe  country  were  serious.  Railroads  that  were  unable  to 
meet  the  demands  upon  them  for  transportation  would  be  wholly  un- 
able to  function  if  they  could  not  secure  coal  and  many  of  them  had 
not  more  than  two  or  three  days'  supply. 

Rule  8  of  the  Railroad  Administration's  rules  which  the  Commis- 
sion had  recommended  be  adhered  to  until  experience  and  study 
demonstrated  that  some  other  rules  would  be  more  effective  and 
beneficial  was  as  follows : 

8.  Private  cars  and  such  cars  as  are  assigned  to  mines  by  the  Oar  Service 
Section,  United  States  Railroad  Administration,  wiH  be  designated  as  "as- 
signed '*  cars.    All  other  cars  will  be  designated  as  "  unassigned  "  cars. 

It  will  be  noted  that  under  this  rule  private  cars,  some  of  which 
are  owned  and  used  by  coal  operators,  and  cars  assigned  to^he  mines 
by  the  Car  Service  Section  of  the  Railroad  Administration  for  rail- 
road fuel  or  for  other  purposes  were  designated  and  treated  as  ^'  as- 
signed" cars.  All  other  cars  were  designated  and  treated  as  ^^un- 
assigned "  cars. 

Rules  9  and  10  of  the  Railroad  Administration's  rules  were  as 
follows : 

9.  If  the  number  of  assigned  cars  placed  at  a  mine  during  any  period,  as 
provided  in  rule  6,  equals  or  exceeds  the  mine's  pro  rata  share  of  tbe  available 
car  supply,  it  shall  not  be  entitled  to  any  unassigned  cars.  The  assigned  cars, 
together  with  the  mine's  requirements,  will  be  eliminated,  and  the  remainder  of 
the  available  car  supply  prorated  to  the  other  mines,  based  on  a  revised  per- 
centage by  reason  of  such  elimination. 

10.  If  the  number  of  assigned  cars  placed  at  a  mine  during  any  period,  as 
provided  In  rule  6,  is  less  than  its  pro  rata  share,  based  on  a  revised  percentage, 
it  shall  be  entitled  to  receive  unassigned  cars  in  addition  thereto  to  make  up  its 
pro  rata  share. 

It  will  be  noted  that  under  these  rules  the  "  assigned  ^  cars  were 
treated  in  the  same  manner  as  railway  fuel  cars  were  treated  under 
the  Commission's  decisions  in  the  cases  hereinbefore  cited. 

Under  the  conditions  that  have  been  briefly  outlined  the  Commis- 
sion on  April  15, 1920,  changed  its  recommendation  of  March  2, 1920, 

57 1. 0.  C. 


ASSIOIHifBNT  OF  FREIGHT  GABS.  765 

and  recommended  that  until  farther  experience  and  study  demon- 
strated that  other  rules  will  be  more  effective  and  beneficial  the 
Railroad  Administration's  rules  be  continued  in  effect  except  that 
rule  8  should  be  amended  to  read : 

8.  Private  cars  and  cars  placed  for  railroad  fuel  loading  in  accordance  with 
the  decisions  of  the  Interstate  Commerce  Commission  in  R.  R.  Com,  of  Ohio 
et  al  y.  H.  V.  Ry.  Co,,  12  I.  C.  C,  898,  and  Traer  y.  Chicago  d  Alton  Railroad 
Co,  et  al,  13  I.  C  C,  451,  will  be  designated  as  "  assigned  "  car&  AU  other  cars 
will  be  designated  as  "  nnassigned  '*  cars. 

The  Commission  also  expressed  the  opinion  that  an  emergency  ex- 
isted requiring  immediate  action  and  in  the  exercise  of  the  authority 
conferred  by  paragraph  (15)  of  section  1  of  the  interstate  commerce 
act,  as  amended  by  section  402  of  the  transportation  act,  1920,  it 
suspended  the  operation  of  the  then  existing  rule  8  and  directed  the 
observance  of  rule  8  modified  as  above,  effective  April  16,  1920,  and 
until  further  direction  or  order  of  the  Commission. 

Paragraph  (12)  of  section  1  of  the  interstate  conmierce  act,  as 
amended  by  section  401  of  the  transportation  act,  1920,  declares  it  to 
be  the  duty  of  every  carrier  by  railroad  to  make  just  and  reasonable 
distribution  of  cars  for  the  transportation  of  coal  among  the  coal 
mines  served  by  it  whether  located  on  its  line  or  lines  or  customarily 
dependent  upon  it  for  car  supply,  and  to  maintain  and  apply  just 
and  reasonable  ratings  of  such  mines  during  any  period  when  the 
supply  of  cars  available  for  such  service  does  not  equal  the  require- 
ments of  the  mines,  and  to  count  each  and  every  car  furnished  to  or 
used  by  any  such  mine  for  transportation  of  coal  against  the  mine, 
and  provides  a  specific  penalty  for  failure  or  refusal  to  comply  with 
these  requirements. 

Paragraph  (5)  of  section  1  of  the  interstate  comiqerce  act,  as 
amended  by  section  400  of  the  transportation  act,  1920,  provides  that 
charges  made  for  any  service  rendered  or  to  be  rendered  by  carriers 
subject  to  the  act  shall  be  just  and  reasonable.  The  act  does  not 
attempt  to  define  in  detail  what  is  a  just  and  reasonable  rate,  fare  or 
charge,  or  what  is  a  just  and  reasonable  distribution  of  cars  or  rating 
of  mines.  The  Commission  is  authorized  to  determine  what  is  a 
just  and  reasonable  charge  for  transportation  or  what  are  just  and 
reasonable  rules  for  distribution  of  cars  or  rating  of  mines. 

Paragraph  (15)  of  section  1  of  the  interstate  commerce  act,  as 
amended  by  section  402  of  the  transportation  act,  1920,  authorizes 
the  Commission  whenever  it  is  of  opinion  that  shortage  of  equip- 
ment, congestion  of  traffic  or  other  emergency  requiring  immediate 
action  exists  in  any  section  of  the  country,  to  suspend  the  operation 
of  any  or  all  rules,  regulations  or  practices  then  established  with 
respect  to  car  service  for  such  time  as  may  be  determined  by  the 
Commission,  and  to  make  such  just  and  reasonable  directions  with 
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respect  to  car  service  as  in  its  opinion  will  best  promote  the  service 
in  the  interest  of  the  public  and  the  commerce  of  the  people.  The 
Commission's  direction  of  April  15, 1920,  was  issued  under  authority 
of  that  paragraph. 

The  Commission  is  of  opinion  that  paragraph  (12)  of  section  1 
of  the  interstate  commerce  act  does  not  change  the  rule  of  law  laid 
down  in  the  Hocking  Valley  and  Traer  Cases^  supra.  The  para- 
graph states  in  statutory  form  that  which  had  theretofore  been 
the  law  pursuant  to  the  decisions  of  the  Commission  and  of  the 
Supreme  Court  of  the  United  States. 

No  other  definite  rule  or  practical  plan  has  been  suggested  by  the 
interested  parties  in  the  many  conferences  that  have  been  had  on 
this  subject.  No  rule  other  than  that  laid  down  by  the  Commission 
and  sustained  by  the  Supreme  Court  had  been  presented  or  tried 
after  the  decision  of  the  Supreme  Court,  hereinbefore  cited,  until, 
as  stated,  the  rule  was  changed  under  war  conditions  when  the  rail- 
roads were  under  federal  control  and  the  production,  distribution 
and  marketing  of  coal  was  under  a  war  time  federal  administration. 
The  passing  of  the  roads  from  federal  control  and  the  suspension  of 
the  operation  of  the  Fuel  Administration's  rules,  together  with 
the  transportation  conditions  and  shortage  of  fuel  on  hand,  created 
an  emergency  in  which  the  Commission  acted  in  accordance  with 
its  best  judgment.  Both  before  and  since  that  action  was  taken 
parties  interested  in  or  affected  thereby  have  been  freely  invited  to 
suggest  some  workable  concrete  plan  under  which  the  railroads  can 
get  a  dependable  supply  of  the  quality  of  fuel  adapted  to  their 
uses  which  can  fairly  be  substituted  for  the  rule  to  which  some 
objections  have  been  made.  No  one  has  suggested  such  a  substitute 
rule.  The  nearest  approach  to  it  has  been  an  expressed  belief  that 
a  form  of  preferential  contract  could  be  devised  under  which  the 
contracting  railroad  would  have  first  call  upon  the  output  of  a 
mine  but  so  far  as  we  are  advised  no  such  form  of  contract  has 
been  framed.  It  seems  not  inappropriate  to  say  that  the  coal  op- 
erators are  not  able  to  entirely  agree  among  themselves  as  to  the 
advantages  or  disadvantages  of  the  assigned  car  practice. 

Paragraph  (15)  of  section  1  of  the  interstate  commerce  act,  as 
amended  by  section  402  of  the  transportation  act,  1920,  authorizes 
the  Commission  to  direct  priorities  in  transportation.  If  priorities 
were  to  be  prescribed  in  transportation  of  bituminous  coal  it  would 
obviously  be  necessary  to  give  first  priority  to  that  for  railway  fuel, 
as  was  done  when  priorities  were  issued  by  the  President's  priority 
agent  during  the  war. 

Copies  of  United  States  Railroad  Administration's  Car  Service 
Section  Circular  CS-31  (Revised)  and  of  the  Commission's  direction 
of  April  15,  1920,  are  appended  hereto  and  made  a  part  hereof. 

Wl  I.  C.  0, 


ASSIGNMENT  OF  FBEIGHT  CABS.  767 


APPENDIXES. 


Appendix  I. 


UNITED  STATES  RAILROAD  ADMINISTRATION. 

Director  GeiMral  of  Rallro«Mls. 

DIVISION  OF  OPERATION. 

Car  S«rvlo«  Sactlon. 


CIRCULAR  CS-31  (REVISED). 

Washington,  December  23,  1919, 
To  Railroads: 

The  following  rules  are  promulgated  to  govern  uniformly  the  rating  of  coal 
mines  (other  than  anthracite)  and  car  distribution  to  such  mines.  They  will 
supersede  the  rules  contained  in  Car  Service  Section  Circular  CS-31,  and  are 
to  be  made  effective  on  all  railroads  loading  coal  (other  than  anthracite)  in 
season  to  peripit  car  distribution  to  be  made  in  accordance  therewith,  begin- 
ning January  10,  ld20. 

RxH£8  FOB  Rating  for  Cab  Distribution  Pubposbs  Coal  Mines  (Other  Than 

Anthbacite)  Loading  Coal  at  Mine  Tipples. 

The  following  rules  shall  govern  the  rating  of  coal  mines  (other  than  anthra- 
cite) as  the  basis  for  the  distribution  of  empty  cars  to  such  mines: 

(o)  The  dally  capacity  of  each  mine  (oth^r  than  mines  covered  by  paragraphs 
6  and  c)  shall  be  determined  by  taking  the  total  coal  tonnage  shipped  by  the 
mine  during  the  preceding  month,  dividing  It  by  the  number  of  hours  worked 
in  producing  It  (see  paragraph  e),  and  multiplying  the  quotient  by  the  num- 
ber of  hours  in  the  recognized  workday  (not  more  than  10  hours)  of  the 
Individual  mine.  The  result  shall  be  termed  "  dally  rating  "  of  such  mine  and 
shall  be  the  basis  on  which  cars  shall  be  distributed  to  It. 

(6)  The  dally  capacity  of  a  mine  which  Is  served  Jointly  by  or  for  two  or 
more  carriers  (steam,  electric,  or  water)  shall  be  determined  by  taking  the 
total  tonnage  shipped  by  the  mine  via  all  such  carriers  during  the  preceding 
month,  dividing  it  by  the  number  of  hours  worked  in  producing  It  (see  para- 
graph e),  and  multiplying  tlie  quotient  by  the  number  of  hours  In  the  recognized 
workday  (not  more  than  10  hours)  of  the  individual  mine.  The  result  shall 
be  termed  the  "gross  daily  rating"  of  such  mine  and  shall  be  the  basis  on 
which  cars  shall  be  distributed  to  It;  provided,  that  If  track  or  other  limiting 

conditions  further  restrict  Its  ability  to  ship  via  (note  a) railroad, 

such  conditions  shall  be  the  limiting  factor  for  the  (note  a) rallroad\s 

dally  rating  of  such  mine. 

(c)  The  dally  capacity  of  a  mne  delivering  part  of  Its  output  to  a  cooking 
plant,  to  locomotives  at  the  tipple,  or  to  local  trade  shall  be  determined  by 
taking  the  total  coal  tonnage  shipped  In  railroad  cars  during  the  preceding 
month,  dividing  It  by  the  number  of  hours  worked   (see  paragraph  e),  and 
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multiplying  the  quotient  by  the  number  of  hours  in  the  recognized  workday 
(not  more  than  10  hours)  of  the  individual  mine.  The.result  shall  be  termed 
the  "  daily  rating "  of  such  mine  and  shall  be  the  basis  on  which  cars  shall 
be  distributed  to  it 

(d)  When  the  fires  are  withdrawn  from  part  (or  all)  of  the  ovens  at  an 
operation  coking  part  of  its  output,  for  the  purpose  of  shipping  coal  produc- 
tion formerly  used  in  charging  ovens,  the  daily  rating  ot  the  mine  shall  be  in- 
creased to  include  the  average  tonnage  per  day  so  diverted  in  the  previous 
month  until  the  beginning  of  the  next  rating  period,  at  which  time  the  dally 
rating  of  the  mine  shall  be  determined  in  accordance  with  paragraph  a  or  r,  due 
allowance  being  made  for  such  average  tonnage  so  diverted  in  computing  the 
new  dai'y  rating.  A  corresponding  decrease  of  the  mine's  rating  will  be  made 
when  the  ovens  are  again  placed  in  blast 

When  a  mine  that  has  been  coking  its  entire  output  desires  to  ship  coal  and 
the  fires  are  withdrawn  from  part  (or  all)  of  its  ovens,  it  shall  be  given  a 
daily  rating  for  coal  shipments  corresponding  to  the  average  tonnage  of  coal 
formerly  coked  until  the  beginning  of  the  next  rating  period,  at  which  time  the 
daily  rating  of  the  mines  shall  be  determined  in  accordance  with  paragraph 
a  or  c. 

(e)  In  determining  the  number  of  hours  worked  in  each  day  at  a  mine,  time 
wiil  be  counted  from  the  established  time  for  beginning  work  (or  the  actual 
time  if  earlier  or  later  than  the  established  time)  on  the  tipple  until  the 
dumping  of  coal  finally  ceases  for  the  day,  making  deductions  for  the  noon  in- 
termission when  it  is  taken  and  for  the  time  lost  by  reason  of  being  blocked 
with  loads,  waiting  for  additional  empty  cars,  or  other  railroad  disability; 
provided,  that  if  a  greater  number  of  hours  is  worked  in  the  mine  than  on  the 
tipple,  the  mine  hours  must  be  reported  a 'so,  and  the  number  of  hours  worked 
in  the  mine  must  then  be  used  as  the  number  of  hours  worked  in  producing 
the  coal.  (See  paragraphs  o,  6,  and  c.)  Time  may  be  deducted  for  railroad 
disability  only  when  such  railroad  disability  actually  reduces  the  quantity  of 
coal  dumped  that  day.  Time  may  be  deducted  when  tipple  is  used  for  dumping 
coal  into  locomotives  only  when  the  tipple  can  not  be  simultaneously  operated 
for  loading  cars. 

(/)  Daily  ratings  determined  in  accordance  herewith  will  be  revised  monthly 
and  made  effective  on  the  10th  of  the  month  following  the  month's  performance 
on  which  the  rating  is  determined. 

ig)  If  a  mine  be  idle  for  a  period  of  one  full  calendar  month  or  more,  the 
last  rating  determined  will  be  the  rating  when  work  is  resumed,  provided  the 
mine  conditions  be  substantially  the  same  as  when  the  mine  closed. 

(h)  Rating  for  development  purposes  based  on  current  performance  will  be 
assigned  to  a  new  operation  in  previously  undeveloped  coal.  A  new  mine  win 
be  furnished  with  a  supply  of  cars  sufficient  to  enable  It  to  work  freely  in  the 
course  of  development  for  a  period  not  exceeding  6  months  after  shipments 
are  begun;  provided,  that  if  theretofore  its  ability  to  load  150  tons  per  shift 
(not,  however,  to  exceed  2  shifts  per  day)  is  established,  it  shall  then  be  rated. 
A  new  operation  of  any  other  character  shall  be  entitled  to  a  development  rating 
for  a  period  of  one  month  after  shipments  are  begun. 

(i)  Each  mine  shall  report  on  a  prescribed  form  to  the (note  6) 

promptly  at  the  close  of  each  day: 

1.  The  number  of  hours  In  the  recognized  workday ; 

2.  The  established  time  for  beginning  the  day's  work; 
8.  Actual  time  work  was  begun  this  day  on  the  tipple ; 
4.  If  the  noon  hour  intermission  is  taken,  how  long; 
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5.  Time  lost  during *the  day  account: 

Waiting  for  railroad  cars  or  other  railroad  disability honra: 

Strikes  or  mine  labor  shortage — hours; 

Biine  disability hours; 

No  market hours; 

All  other  causes hours ; 

6.  Time  work  on  tipple  ceased  for  day ; 

7.  Number  of  hours  worked  to-day  on  the  tipple, ;  and  in  the  mine, 

.     (See  paragraph  e) ; 

8.  Number  of  net  tons  of  coal  loaded  for  shipment  via (note  a) 

railroad ; 

9.  Total  number  of  net  tons  of  coal  produced  and  shipped  via  each  other 
outlet. 

Joint  mines  shall  furnish  this  daily  report  to  each  carrier  serving  them. 

If  after  notice  from  the  railroad  an  operator  persistently  fails  to  furnish 
this  daily  report,  he  will  be  penalized  by  curtailment  of  his  car  supply  to  the 
amount  of  25  per  cent  of  distribution  for  one  week. 

U)  At  the  close  of  each  month  the  mine  manager  or  superintendent  in  charge 

of  actual  operation  shall  report  under  oath  on  a  prescribed  form  to  the 

(note  6) having  jurisdiction,  separately  for  each  mine  for  each  month, 

as  follows : 

1.  Number  of  hours  In  the  recognized  workday ; 

2.  Total  number  of  net  tons  of  coal  produced ; 

3.  Total  number  of  net  tons  of  coal  shipped  via  the (note  a) 

railroad ; 

4.  Total  number  of  net  tons  of  coal  shipped  via  each  other  outlet ; 

5.  Total  number  of  hours  worked  during  the  month.    (See  paragraph  e.) 
This  report  must  be  forwarded  not  later  than  the  3d  of  the  month  following 

that  for  which  the  statement  is  furnished ;  provided,  that  where  the  location  of 
the  mine  makes  it  Inconvenient  to  furnish  a  report  under  oath  by  that  date,  a 
report  not  under  oath  may  be  forwarded,  and  the  sworn  report  forwarded  not 
later  than  one  week  after.  Joint  mines  shall  furnish  this  monthly  report  to 
each  carrier  serving  them. 

{k)  If  an  operator  declines  or  persistently  fails  to  make  reports  or  to  make 
accurate  reports  to  the  carrier  as  required  herein,  it  will  be  assumed  that  the 
mine  worked  full  hours  In  producing  and  loading  Into  railroads  cars  the  tonnage 
shipped,  and  the  dally  rating  will  be  computed  accordingly. 

(0  A  statement  showing  the  mine  ratings  which  will  govern  the  car  distribu- 
tion for  the  succeeding  month  will  be  furnished  as  soon  as  such  ratings  are 
tiscertalned  to  such  coal  mines  on  this  railroad  as  make  application  for  the 
same.  Such  statement  will  show  the  mine  rating  of  each  mine  and  the  total 
mine  ratings  of  each  coal  loading  district  and  the  aggregate  ratings  for  all 
mines  and  all  districts  on  this  railroad,  and  the  percentage  of  each  such  figure 
to  the  totaL 

Note  a. — Designate  tJie  name  of  issuing  railroad. 

Note  6. — Designate  title  of  proper  officer  of  issuing  railroad. 

Rules  Govern  wo  the  Distbibution  of  Gaes  to  Ck>AL  Mine  Tipples  (Other 

Than  Anthracite). 

Whenever  the  available  car  supply  in  any  region  (or  district)  is  such  that 
all  orders  for  cars  can  be  filled,  cars  shall  be  placed  at  each  mine  in  accordance 
with  its  daily  order,  exc^t  that  whenever  a  mine  holds  unbilled  coal  loads,  it 
shall  be  entitled  only  to  empty  cars  equal  in  number  to  the  difference  between 
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the  rating  last  established  for  the  mine  and  the  number  of  unbilled  coal  loads 
so  held.  Whenever  the  available  car  supply  is  such  that  all  orders  for  cars  can 
not  be  filled,  each  mine  shall  be  given  its  pro  rata  share  of  cars  In  accordance 
with  the  following  rules: 

1.  The  daily  rating,  or  the  dally  order  for  cars  if  less  than  the  rating,  shall 
be  the  basis  for  car  distribution. 

2.  Grouping  of  mines,  or  pooling  of  cars  as  between  mines,  will  not  be 
permitted. 

3.  On  application  of  mine  operators  and  in  the  discretion  of  the  railroad,  cars 
may  be  placed  on  such  days  only  jtnd  at  such  mines  only  as  may  elect  to  work, 
and  overs  and  shortages  in  car  supply  resulting  from  this  distribution  shall  be 
adjusted  on  succeeding  days. 

4.  Each  mine  operator  shall  report  to  the  car  distributor  at 

(note  1) p.  m.  daily: 

(a)  Number  of  unconslgned  loads  on  hand  at  7  a.  m. 

( b )  Number  of  empty  and  partly  loaded  cars  on  hand  at  7  a.  m. 

(c)  Additional  number  of  empty  cars  received  during  the  day. 

(d)  Aggregate  number  of  empty  cars  received  during  the  day. 

(e)  Number  of  cars  loaded  during  the  day. 

(f)  Number  of  empty  cars  standing  over  at  close  of  day. 

(g)  Number  of  empty  cars  standing  over  at  close  of  day  which  were  received 
prior  to  7  a.  m., cars;  and  prior  to  10  a.  m., cars. 

(h)  Number  of  partly  loaded  cars  under  tipple  at  close  of  day. 

(i)  Number  of  unconslgned  loads  on  hand  at  close  of  day. 

(j)  Additional  number  of  empty  cars  required  for  loading  following  day. 

(k)  Note  2. 

Copies  of  orders  for  cars  for  a  mine  that  is  joint  with  any  other  canier- 
( steam,  electric,  or  water)  shall  be  filed  with  a  designated  representative  of 
each  such  carrier.    Such  combined  requisitions  must  not  exceed  the  gross  dally 
rating  of  the  mine. 

5.  The  recognized  standard  car  for  coal  car  distribution  is  50  tons.  Others 
are  compared  thereto  by  tenths  of  a  car;  i.  e.,  80,000  pounds  capacity  equals 
eight-tenths  (.8)  of  a  car;  140,000  pounds  capacity  one  and  four-tenths  (1.4) 
cars,  etc.,  and  cars  must  be  charged  and  car  distribution  records  maintained 
accordingly. 

6.  (a)  All  cars  placed  at  a  mine  during  each  period  of  24  hours  ending  at  10 
o'clock  a.  m.  (or  when  Sundays  or  holidays  intervene,  the  longer  period  ending 
at  10  o'clock  a.  m.  of  the  day  immediately  succeeding  the  Sunday  or  holiday) 
shall  be  charged  against  the  mine  on  the  day  when  such  period  ends;  provided, 
that  if  the  cars  placed  at  7  o'clock  a.  m.  (not  Including  partly  loaded  cars)  do 
not  equal  or  exceed  ip  number  25  per  cent  of  the  dally  rating  (or  order  If  less 
than  the  rating)  then  no  cars  will  be  charged  against  the  mine  that  day  except 
such  as  are  loaded  on  that  day. 

(6)  Cars  placed  between  10  o'clock  a.  m.  and  the  time  the  mine  ceases  work 
for  the  day,  if  loaded  or  partly  loaded  on  the  day  placed,  will  be  charged  against 
the  mino  on  that  day. 

(c)  All  cars  of  other  than  railroad  ownership  (commonly  called  "private 
cars")  placed  for  owners'  loading  will  be  considered  as  ordered. 

7.  The  pro  rata  share  of  cars  to  which  each  mine  is  entitled,  except  as  pro- 
vided in  rule  9,  shall  be  based  on  its  rating  (or  order  when  less  than  Us  rating). 
When  a  mine  has  empty  or  partly  loaded  cars  which  were  placed  prior  to  7  a.  m., 
or  unconslgned  loads  standing  over  at  the  close  of  the  day's  business,  such  cars 
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shall  be  charged  against  it  ea<^  service  day  thereafter  while  they  are  detained, 
€»xcept  as  otherwise  provided  in  rule  6. 

If  on  any  day  a  mine  be  furnished  with  cars  totaling  less  than  100  per  cent  of 
its  rating  (or  order  If  less  than  its  rating)  and  for  any  cause  whatever  other 
than  railroad  responsibility  fails  to  load  the  entire  number,  the  mine  shall  be 
considered  as  having  been  furnished  100  per  cent  of  its  requirements,  and  its 
order  shall  be  arbitrarily  reduced  to  the  number  of  cars  furnished. 

8.  Private  cars  and  such  cars  as  are  assigned  to  mines  by  the  Car  Service 
Section,  United  States  Railroad  Administration,  will  be  designated  as  "as- 
signed "  cars.    All  other  cars  will  be  designated  as  "  unasslgned  "  cars. 

9.  If  the  number  of  assigned  cars  placed  at  a  mine  during  any  period,  as 
provided  in  rule  6,  equals  or  exceeds  the  mine's  pro  rata  share  of  the  available 
car  supply,  it  shall  not  be  entitled  to  any  unasslgned  cars.  The  assigned  cars, 
together  with  the  mine's  requirements,  will  be  eliminated,  and  the  remainder  of 
the  available  car  supply  pro  rated  to  the  other  mines,  based  on  a  revised  per- 
centage by  reason  of  such  elimination. 

10.  If  the  number  of  assigned  cars  placed  at  a  mine  during  any  period,  as 
provided  In  rule  6,  is  less  than  Its  pro  rata  share,  based  on  a  revised  percentage, 
it  shall  be  entitled  to  receive  unasslgned  cars  in  addition  thereto  to  make  up  Its 
pro  rata  share. 

11.  If  a  mine  receives  more  or  less  cars  than  it  is  entitled  to  during  any 
period,  as  provided  in  rule  6  (and  after  eliminating  assigned  cars  as  provided 
in  rule  9),  it  will  be  charged  with  a  surplus  or  credited  with  a  shortage  accord- 
ingly, and  the  discrepancy  adjusted  as  promptly  as  practicable. 

12.  A  statement  showing  the  car  distribution  for  the  preceding  month  will  be 
furnished  as  soon  as  such  distribution  Is  ascertained,  to  such  coal  mines  on 
this  railroad  as  make  applicwtlon  for  the  same.  Such  statement  will  show  the 
car  distribution  of  each  mine,  the  total  car  distribution  of  each  coal  loading 
district,  the  aggregate  distribution  for  all  mines  and  all  districts  on  this  rail- 
road, and  the  percentage  of  each  such  figure  to  the  totaL 

Note  1.  Hmir  may  he  named  by  the  issuing  railroad. 

Note  2.  Issvinfj  railroad  may  ask  additional  necesnary  information  pertain- 
ing to  car  supply. 

W.  C.  KENDALL, 

Manager  Car  Service  Section. 
Approved : 

W.  T.  TYLER, 

Director  Division  of  Operation. 


Appendix  2. 

INTEBSTATB  COMMEBCB  COMMISSION,    WASHINGTON. 

April  15,  1920. 
Notice  to  Carriers  and  Shippers: 

The  supply  of  cars  available  for  the  transportation  of  coal  continues  insuf- 
ficient to  meet  the  demand.  In  view  of  the  cessation  of  government  control  of 
coal  production  and  distribution,  effective  April  1,  1920,  and  in  order  that  rail- 
road fuel  requirements  may  be  reasonably  met  without  the  necessity  of  carriers 
resorting  to  confiscation  of  commercial  coal,  it  becomes  necessary  to  amend  our 
notice  to  carriers  and  shippers  dated  March  2,  1920,  and  our  recommendation 
therein  to  read  as  follows; 
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The  CommissioD  recommends  that  until  experience  and  careful  study  demon- 
strate that  other  rules  will  be  more  effective  and  beneficial,  the  uniform  rales 
as  contained  in  the  Railroad  Administration's  Car  Service  Section  Circular 
CS-31  (Revised)  be  continued  in  effect,  except  that  rule  8  as  contained  in  said 
circular  should  be  amended  to  read : 

8.  Private  cars  and  cars  placed  for  railroad  fuel  loading,  in  accordance  with  the 
decisions  of  the  Interstate  Commerce  Commission  in  R.  B.  Com.  of  Ohio  ei  oL  v,  H.  V. 
Ry,  Co.,  12  I.  C.  Cm  398,  and  Traer  v.  Chicago  d  Alton  Railroad  Co,  et  al.,  13  I.  C.  C^ 
451,  will  be  designated  as  "  assigned  '*  cars.  All  other  cars  will  t>e  designated  aa 
**  unassigned  '*  cars. 

The  Commission  is  of  opinion  that  an  emergency  exists  requiring  immediate 

action,  and  in  exercise  of  the  authority  conferred  by  paragraph  (15)  of  section  1 

of  the  interstate  commerce  act,  as  amended  by  section  402  of  the  transportatiou 

act,  1920,  hereby  suspends  the  operation  of  the  existing  rule  8  and  directs  the 

observance  by  all  carriers  by  railroad  subject  to  the  interstate  commerce  act  of 

rule  8  modified  as  above,  effective  April  16, 1920,  and  until  the  further  direction 

or  order  of  the  Conunission. 

By  the  Commission. 

Geobqe  B.  McGintt, 

Secretary. 
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1023.  Buffalo  Union  Fubnack  Ck>.  et  al.  t?.  L.  S.  &  M.  S.  Rt.  Ck>.  et  al. 
Interchange  switching  service  at  Bufifalo,  N.  Y.  A.  E,  Dustin,  W,  B,  Stewart, 
Horace  Andrews,  and  L.  C,  Wykoff  for  complainants.  G.  C  Qreen,  F,  J, 
Jerome,  Clyde  Brown,  O.  S.  Patterson,  W,  J.  Jenney,  Evan  Hollister,  O,  B, 
Brownelly  Adelbert  Moot,  Kenefick,  Cooke  d  Mitchell,  Hoyt  d  Spratt,  «/.  P.  Orr, 
O,  D.  Dixon,  Charles  MacVeagh,  /.  W.  Oantt,  E,  8,  Ballard,  H.  A,  Taylor,  and 
8.  H,  West  for  defendants.    Complaint  satisfied.    Dismissed  March  9, 1920. 

813S.  American  Enameled  Brick  &  Tils  Ck>.  v.  A.  &  R.  R.  R.  Ck>.  et  al. 
Rates  on  enameled  brick  from  South  River,  N.  J.,  to  points  in  southeastern  ter- 
ritory. O.  M.  Rogers  for  complainant  R,  W,  Moore  for  defendants.  Dis- 
missed for  want  of  prosecution  April  6,  1920. 

9270.  Astoria  Box  Ck).  et  al.  v.  S.,  P.  &  S.  Rt.  Ck>.  et  al.  Rates  on  forest 
products  from  Astoria  and  other  Oregon  points  to  points  in  Utah.  W,  C,  Mo- 
Culloch  for  complainants.  Blaine  Hallock  and  C  A.  Hart  for  defendants. 
Ck>mplaint  satisfied.    Dismissed  March  9,  1920. 

9564  Rice  CJoal  Co.  et  al.  v.  N.  Y.,  N.  H.  &  H.  R.  R.  CJo.  et  al.  Switching 
charges  on  coal  at  Springfield,  Mass.  H.  F,  Punderson  and  J,  H.  Fishhack  for  com- 
plainants. L.  H.  Kentfleld  for  defendants.  Transferred  to  special  docket  for 
adjustment  May  12,  1920. 

10013.  Medina  Fullers  Earth  Go.  v.  A.  &  V.  Rt.  et  al.  Rates  on  fuller's 
earth,  in  carloads,  from  San  Antonio  and  Macdona,  Tex.,  to  various  destina- 
tions. J.  H,  Burchmore,  William  0*Keefe,  and  M.  J,  McGowan  for  complainant 
J.  A.  Ronan  and  Miss  H.  B,  Nay  for  Intervenors.  J,  B,  Coffey,  Gentry  Waldo, 
0.  J.  Fagg,  L,  T.  Wiloox,  and  J>  W,  Allen  for  defendants.  Dismissed  on  request 
of  complainant  May  11, 1920. 

10056.  MoRELAND  Motor  Truck  Oa  v.  A.,  T.  &  S.  F.  Rt.  Go.  et  al.  Rates  on 
motor  truck  axles  and  parts  thereof,  In  carloads,  from  Detroit,  Mich.,  to  Los 
Angeles,  Galif.  J,  E  Helpling  for  complainant.  E.  W,  Camp,  O,  H.  Baker,  and 
G.  D.  Squires  for  defendants.    Gomplaint  satisfied.    Dismissed  April  6, 1920. 

10091.  Memphis  Merchants  Exchange  et  al.  t?.  A.  &  L.  M.  Rt.  Go.  et  al. 
Rates  on  grain,  grain  products,  mixed  feed,  and  hay  In  carloads,  from  Memphis, 
Tenn.,  to  points  In  Arkansas.  J.  B.  McQinMs  and  Charles  Rippin  for  com- 
plainants. C.  C.  P.  Rausch  and  G.  F.  Schnitzer  for  defendants.  Dismissed  on 
request  of  complainants  April  6,  1920. 

10093.  Memphis  Merchants  Exchange  et  al.  t?.  A.,  T.  &  S.  F.  Rt.  Oo.  et  al. 
Rates  on  hay,  grain,  grain  products,  mixed  feed,  and  articles  taking  the  same 
rates,  in  carloads,  from  Memphis,  Tenn.,  to  points  In  Texas.  J.  B.  Edgar  and 
8.  E,  Rison  for  complainants.  «/.  M,  Chaney,  C,  C.  P.  Rausch,  and  G.  B, 
Schniizer  for  defendants.    Dismissed  on  request  of  complainants  April  6,  1920. 

10349.  Du  Pont  de  Nemours  &  Go.  v.  Director  General  et  al.  Rates  on 
carload  shipments  of  Imported  nitrate  of  soda  from  Norfolk,  Va.,  to  Ghlcago, 
IlL,  resblpped  to  Barksdale,  Wis.  H,  8,  Farrow  fbr  complainant.  T.  W.  Reath 
for  defendants.    Transferred  to  qiedrl  docket  for  adjustment  May  24,  1920. 
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10394.  Atlantic  Refining  CJo.  v,  Dibectob  General  et  al.  Rates  on  carload 
shipments  of  petroleum  asphaltum,  petroleum  lubricating  and  refined  oil,  pe- 
troleum naphtha,  and  petroleum  road  oil  shipped  from  Philadelphia,  Pa.,  to 
points  In  Massachusetts  and  Rhode  Island.  E.  H.  Porter  for  complainant 
W.  L,  Kinter  for  defendants.  Transferred  to  special  docket  for  adjustment 
March  22,  1920. 

10677.  Du  Pont  de  Nemours  &  CJo.  v.  Director  General  et  .^  r..  Rates  on 
carload  shipments  of  zinc  lined  boxes  from  Wilmington,  Del.,  to  Carney's 
Point,  N.  J.  W,  A,  Simonton  for  complainant.  R,  V.  Fletcher  for  defendanta 
Transferred  to  special  docket  for  adjustment  Feb.  18,  1920. 

10703.  Howell  &  Co.  v.  Director  General  et  al.  Rating  on  feed  grind- 
ing mills  shipped  from  Minneapolis  and  Minnesota  Transfer,  Minn.,  to  points 
In  Minnesota,  North  Dakota,  South  Dakota,  Wisconsin,  Nebraska,  and  Mon- 
tana. W.  E.  Finch  for  complainant.  R,  C,  Fyfe  for  defendants.  Complaint 
satisfied.    Dismissed  March  9,  1920. 

10715.  Underwood  Veneer  Co.  v.  Director  General  et  al.  Rates  on  lum- 
Der  in  carloads  from  Wausau,  Wis.,  to  Grand  Rapids,  Mich.  A,  E,  Solie  for 
complainant.  No  appearances  for  defendants.  Complaint  satisfied.  Dismissed 
4pril  6,  1920. 

10725.  LowRY  Lumber  Co.  v.  Director  General  et  al.  Reconslgnment  and 
demurrage  charges  on  a  carload  of  lumber  at  Little  Rock,  Ark.  Q.  H.  Lowry 
and  J.  N.  Swenson  for  complainant.  A.  P,  Humhurg,  C.  W.  Crawford  and  M. 
W,  Rotchford  for  defendants.    Complaint  satisfied.    Dismissed  May  11,  1920. 

10768.  Empire  Refineries  (Inc.)  v.  Director  General  et  al.  Rate  on 
carload  of  gasoline  from  Cushlng,  Okla.,  to  Gastonla,  N.  C,  diverted  to  Syra- 
cuse, N.  y.  A.  C.  Holmes  for  complainant.  J.  H.  Toomer  for  defendants. 
Dismissed  on  request  of  complainant  March  9,  1920. 

10785.  Central  Refining  Co.  v.  Director  General  et  al.  Rules,  and  regula- 
tions governing  the  use  of  tank  cars.  C  D.  Chamberlain  for  complainant. 
F.  E.  Andrew Sy  D.  T.  Lawrence,  W.  E,  Prendergast  and  R,  W,  Fyfe  for  defend- 
ants.   Dismissed  on  request  of  complainant  April  6,  1920. 

10817.  LowRY  Lumber  Co.  v.  Director  General  et  Al.  Charges  on  car- 
load of  lumber  from  Terry,  La.,  to  East  St.  Louis,  111.,  reconslgned  to  Rood- 
house,  111.,  and  later  reconslgned  to  Neponset,  Mass.  G.  H.  Lowry  for  com- 
plainant. J.  M,  Chancy  and  F,  B.  Clark  for  defendants.  Complainant  satisfied. 
Dismissed  March  9,  1920. 

10849.  Rock  City  Spoke  Co.  v.  Director  General  et  al.  Carload  rates  on 
oak  and  hickory  spokes.  In  the  white,  from  Nashville,  Tenn.,  to  Chicago  and 
Mollue,  III.,  Racine  and  Milwaukee,  Wis.,  South  Bend  and  EvansviUe,  Ind., 
Louisville,  Ky.,  and  points  In  c.  f.  a.  and  western  trunk  line  territories.  T.  M. 
Henderson  for  complainant.  F.  W.  Owathmcy  for  defendants.  Dismissed  on 
request  of  complainant  March  9,  1920. 

10859.  BuRTON-SwARTz  Cypress  Co.  of  Florida  v.  Director  General  et  al. 
Alleges  mlsroutlng  of  one  carload  of  lumber  from  Perry,  Fla.,  to  Oak  Harbor, 
Ohio.  E,  W.  Owen  for  complainant.  R,  V,  Fletcher  and  D.  L.  Younger  for  de- 
fendants.   Complaint  satisfied.    Dismissed  April  6,  1920. 

10869.  Brownell  Improvement  Co.  v.  Director  General  et  al.  Rates  on 
crushed  stone  from  Thornton,  111.,  to  points  within  the  Chicago  switching  dis- 
trict C.  B,  Cardy  for  complainant  J.  H.  Burchmore  and  N.  D,  Belnap  for 
Intervenors.  K,  L.  Richmond  for  defendants.  Dismissed  on  request  of  com- 
plainant April  6,  1920. 

10897.  Old  Ben  Co^^l  Corporation  v.  Director  General  bt  al.  Rates  on 
bituminous  coal  from  mines  at  West  Frankfort,  Christopher  and  Sesser,  111., 
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to  points  Id  Missouri  and  Iowa.  Ralph  Merriam  for  complainant.  J,  U. 
Bmrchmore  and  R,  W,  Ropiequet  for  intervenors.  A,  P,  Humburg,  K.  F. 
Burgess,  B,  M,  Hamilton^  W.  O,  Wagner  and  R*  B,  Battey  for  defendants. 
Complaint  satisfied.    Dismissed  April  6,  1920. 

10913.  LowBT  LuMBEB  Co.  V,  DiBECTOB  Grnkbal  et  al.  Charges  on  carload 
of  lumber  from  Gray  town,  Ark.,  to  Mounds,  IIU  diverted  to  Amherst,  Nova 
Scotia.  G.  H.  Lowry  for  complainant.  A,  P.  Humburg  for  defendants.  Dis- 
missed on  request  of  complainant  March  9,  1920. 

10914.  LowRT  Lumber  Co.  v.  Director  General  et  al.  Charges  on  carload 
of  lumber  from  Jackson,  Miss.,  to  Mounds,  111.,  diverted  to  Baxter  Springs, 
Kans.  O,  H,  Loicry  for  complainant.  A,  P.  Humburg  for  defendants.  Dis- 
missed on  request  of  complainant  March  9,  1920. 

10934.  Lowry  Lumber  Co.  v.  Director  General  et  al.  Rate  on  one  carload 
of  lumber  from  Ogemaw,  Ark.,  to  Jonesboro,  Ark.,  reconsigned  to  Osceola, 
Iowa.  O.  H.  Lowry  for  complainant  A.  J.  Lehmann  for  defendants.  Difih 
missed  on  request  of  complainant  March  9,  1920. 

10940.  LowRT  Lumber  Co.  v.  Director  General  et  al.  Rate  on  one  carload 
of  lumber  from  Jackson,  Miss.,  to  Clinton,  Iowa.  G.  H.  Lowry  for  complain- 
ant A.  P.  Humburg  for  defendants.  Dismissed  on  request  of  complainant 
March  9,  1920. 

10904.  Johnson-Brown  Co.  v.  Director  General  et  al.  Rates  on  raw 
peanuts  from  points  in  Georgia,  Alabama,  and  Florida  to  Norfolk,  Suffolk,  and 
Petersburg,  Va.,  and  Scotland  Neck,  N.  C.  No  appearances  for  complainant. 
R.  A.  P.  Walker,  W.  C.  Ermon,  C,  W.  Bridger,  8,  Linthicum,  8,  R.  Bamett,  and 
H.  Ignatius  for  intervenors.  D,  L,  Younger  for  defendants.  Dismissed  on 
request  of  complainant  March  9,  1920. 

11026.  Prairie  Pipe  Line  Co.  v.  Director  General  et  al.  Rates  on  carload 
shipments  of  wrought  iron  pipe  from  Woodlawn,  Pa.,  to  Neodesha,  Kans.  E.  H, 
Hogueland  for  complainant.  J.  Jf.  Chancy,  W,  F.  Evans  and  F.  C.  Dumbeck 
for  defaidants.    Complaint  satisfied.    Dismissed  April  6,  1920. 

11029.  Prairie  Pipe  Line  Co.  v.  Director  General  et  al.  Rate  on  carload 
of  wrought  iron  pipe  from  Pittsburgh,  Pa.,  to  Locust  Grove,  Okla.,  diverted  to 
Vanora,  Kans.  E.  H,  Hogueland  for  complainant.  J,  M,  Chaney  for  defendants. 
Dismissed  on  request  of  complainant  April  6,  1920. 

11035.  LowRT  Lumber  Co.  t.  Director  General  et  al.  Demurrage  charges 
on  carload  of  lumber  at  Dupo,  IlL,  by  reason  of  embargo.  O.  H.  Lowry  for 
complainant.  J,  M,  Chaney  and  F.  B.  Clark  for  defendants.  Dismissed  on 
request  of  complainant  April  6,  1920. 

11073.  Lowry  Lumber  Co.  v.  Director  General  et  al.  Demurrage  charges 
on  carload  of  lumber  at  Richford,  Vt.  O.  H.  Lowry  for  complainant.  J,  M, 
Chaney  and  F,  B,  Clark  for  defendants.  Dismissed  on  request  of  complainant 
April  6,  1920. 

11005.  Du  Pont  de  Nemours  &  Co.  t?.  Director  General  et  al.  Rates  on 
lumber  from  Hopewell,  Va.,  to  Carney's  Point,  N.  J.  H,  8.  Farrow  for  com- 
plainant. Adams  Dodson  and  H.  W,  Bickle  for  defendants.  Dismissed  on 
request  of  complainant  April  6,  1920. 

11096.  Atlantic  Lumber  Co.  v,  D.  &  H.  Co.  et  al.  Rate  on  carload  of  lum- 
ber from  McCullers,  N.  C,  to  Worcester,  Mass.,  diverted  to  New  Haven,  Conn., 
through  error  of  defendant.  R.  D,  Burbank  for  complainant.  R,  V,  Fletcher 
for  defendants.    Dismissed  on  request  of  complainant  April  6,  1920. 

11155.  Shaffer  Oil  &  Refining  Co.  v.  Director  General  et  al.  Carload  rates 
on  crude  petroleum  from  Gahagan  and  Shaffers  Spur,  La.,  to  Cushlng,  Okla.  No 
appearances.    Dismissed  on  request  of  complainant  April  6, 1920. 
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11182.  LiEBERMAN  Ibon  Ck>.  17.  DiREOTOB  Genebal  et  al.  Demurrage  charges 
on  one  carload  of  scrap  iron  at  Oanton,  Ohio.  M,  C,  Lust  for  complainant. 
JST.  8,  Earr  and  R,  T.  Fletcher  for  defendants.  Dismissed  on  request  of  com- 
plainant April  6, 1920. 

11202.  Seaboabd  By-pboduct  Ck>KB  CJo.  v.  Dibectob  Genbbal.  Rates  on  coke 
from  Kearney  Junction,  N.  J.,  to  Wharton,  N.  J.,  reconslgned  to  Netcong,  N.  J., 
and  from  Wharton,  N.  J.,  to  Seaboard  and  Netcong,  N.  J.  J,  R,  8churz  for  com- 
plainant. R.  V,  Fletcher  for  defendant  Dismissed  on  request  of  complainant 
May  11, 1920. 

11222.  Columbian  Rope  Ca  v.  Dibectob  Genebal  et  al.  Rates  on  sisal,  In 
carloads,  from  Chicago,  111.,  and  Indlanai>olis,  Ind.,  to  Auburn,  N.  Y.  E,  B. 
Brockatedt  for  complainant.  R.  V,  Fletcher  for  defendants.  Dismissed  on  re- 
quest of  complainant  April  6, 1920. 

11255.  Pbocteb  &  Gamble  Co.  v,  Dibectob  Genebal  et  al.  Rates  on  carload 
shipments  of  caustic  soda  from  West  Carrollton,  Ohio,  to  Ivorydale,  Ohlo. 
R.  B.  PhilUps  for  complainant.  0.  P.  Stewart  for  defendants.  Dismissed  on 
request  of  complainant  April  6, 1920. 

11331.  Vulcanite  Pobtland  Cement  Co.  v,  Dibectob  Genebal  et  al.  Switch- 
ing and  car  spotting  services  at  Vulcanite,  N.  J.  0.  W,  Aubrey  for  com- 
plainant. H,  W,  Bickl6,  A,  H,  Elder,  W.  J,  Larrabee,  W,  L.  Kinter,  Clyde 
Brown,  and  J.  F,  Finerty  for  defendants.  Dismissed  on  request  of  complainant 
May  11,  1920. 
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6060  (Sub-No8.  1,  8,  25,  28,  32,  36,  38,  and  45).  Taylor  Dry  Goods  Co.  v, 
M.  P.  Ry.  CJo.  ;  and  other  cases  numbered  5200  and  5200  (Sab-No.  1),  Wheeler 
ft  Motter  Mei-cantile  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  and  5286  and  5286  (Sub-Nos. 
1  to  3),  Smith  &  Co.  v.  C,  B.  ft  Q.  R.  R.  Co.  March  9,  1920.  Reparation  for 
$1,025.18,  on  shipments  of  cotton  piece  goods  originating  in  New  England 
and  the  south  from  i)oints  on  the  Mississippi  River  to  points  on  the  Missouri 
River,  -on  account  of  uiireasonable  rates. 

5504.  Cotton  Mfrs.  Asso.  of  S.  C.  v.  C,  C.  ft  O.  Ry.  of  S.  C.  March  9,  1920. 
Reparation  for  $2,075.91,  on  shipments  of  bituminous  coal  from  the  Appalachia 
and  Dante  districts  in  Virginia  to  Spartanburg  and  other  points  in  South 
Carolina,  on  account  of  unreasonable  rates. 

'8620.  South  Texas  Lumber  Co.  v,  M.  L.  ft  T.  R.  R.  ft  S.  S.  Co.  March  9, 
1920.  Reparation  for  $65.66,  on  crosstles  shipp<-d  from  LaFayette  and  Lock- 
lK)rt,  La.,  to  Galveston,  Tex.,  on  account  of  damages  due  to  misrouling. 

9023  (Sub-No.  24).  Horst  Co.  v.  A.,  T.  ft  S.  F.  Ry.  Co.,  and  other  cases  sub- 
numbered  16,  25,  30,  42,  46,  and  47.  March  9, 1920.  Reparation  for  $5,069.82,  on 
shipments  of  hops  from  certain  points  in  California  to  points  in  the  United 
States,  on  account  of  unreasonable  charges. 

9277.  E.  I.  Du  Pont  de  Nemours  Powder  Co.  v.  H.  ft  B.  V.  Ry.  Co.  March  9, 
1920.  Reparation  for  $2,072.79,  on  shipments  of  sulphur  from  Bryan  Mound, 
Tex.,  to  Counable  Ala.,  on  account  of  unreasonable  and  illegal  charges. 

9493.  West  Va.  Rah.  Co.  v.  C.  ft  O.  Ry.  Co.  March  9,  1920.  Reparation  for 
$3,831.32,  on  shipments  of  steel  rails  from  Huntington,  W.  Va.,  to  New  York, 
N.  Y.,  for  export,  on  account  of  unreasonable  rates. 

9531.  RocKFORD  Paper  Box  Board  Co.  r.  C,  M.  ft  St.  P.  Ry.  Co.  March  9, 
1920.  Reparation  for  $324.88,  on  shipments  of  boxboard  from  Rockford,  111., 
to  Kansas  City,  Mo.,  on  account  of  unreasonable  rates. 

9G99.  Holt  Mfg.  Co.  t?.  S.  P.  Co.  March  9,  1920.  Reparation  for  $73.99,  on 
shipments  of  steel  lubricating  or  grease  cups  from  Battle  Creek,  Mich.,  and 
certain  other  points,  to  Stockton,  Calif.,  on  account  of  unreasonable  rates. 

10200.  Refinite  Co.  v,  C.  ft  N.  W.  Ry.  Co.  March  9,  1920.  Reparation  for 
$614.97,  on  shipments  of  crude  clay  in  bulk  from  Buffalo  Gap,  S.  Dak.,  to 
Des  Moines,  Iowa,  on  account  of  unreasonable  charges. 

10459.  Du  Pont  de  Nekours  ft  Co.  v.  Director  General.  March  9,  1920. 
Reparation  for  $1,671.09,  on  shipments  of  soda  ash  shipped  from  Newark,  N.  J., 
to  Hopewell,  Va.,  on  account  of  damages  due  to  the  misrouting  by  initial 
carrier  and  illegal  charges. 

10474.  Sonken-Galamba  Iron  ft  Metal  Co.  t?.  Director  General.  March  9, 
1920.  Reparation  for  $314.78.  on  shipments  of  scrap  iron  from  certain  points  in 
southeastern  Arkansas  to  Kansas  City,  Mo.,  on  account  of  unreasonable  rates. 
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9192.  Wilson  &  Co.  v.  C.  M.  &  St.  P.  Ry.  Co.  April  6,  1920.  Reparation  for 
$233.89,  on  shipments  of  hogs  from  Sioax  Falls,  S.  Dak.,  to  Chicago,  IlL,  on 
account  of  unreasonable  rates. 

9360.  So.  End.  &  Cons.  Co.  v,  St.  L.,  S.  F.  Ry.  Co.  April  6, 1920.  Reparation 
for  $1,357.09,  on  shipments  of  rails  and  angle  bars  from  Cincinnati,  Hamilton, 
and  Lockland,  Ohio,  to  Ferris,  Tex.,  on  account  of  unreasonable  charges. 

9597.  Metropolis  Commebcial  Club  v.  I.  C.  R.  R.  Co.  April  6,  1920.  Repara- 
tion for  $10,051.94,  on  shipments  of  logs,  lumber,  and  lumber  commodities  from 
points  in  Louisiana,  Arkansas,  Texas,  and  Oklahoma  to  Metropolis,  IlL,  on  ac- 
count of  unreasonable  rates. 

9950  and  Sub-Nos.  1  and  2.  Larrowe  Milling  Co.  v,  C.  W.  &  L.  E.  Ry.  Co. 
April  6,  1920.  Roparation  for  $447.82,  on  shipments  of  dried  beet  pulp  from 
Wallaceburg,  Ontario,  to  points  In  New  York  and  New  Jersey,  on  account  of 
unreasonable  charges. 

9969.  Springfield,  Tenn.,  v,  L.  &  N.  R.  R.  Co.  April  6,  1920.  Reparation  for 
$2,701.96,  on  shipments  of  coal  from  western  Kentucky  mines  to  Springfield, 
Tenn.,  on  account  of  unreasonable  rates. 

9981.  Aetna  Explosives  Co.  v,  A.  G.  S.  R.  R.  Co.  April  20. 1920.  Reparation 
for  $22,470.69,  on  shipments  of  sulphuric  add  from  points  In  the  southeast  to 
Emporium,  Slnnemahonlng,  Mount  Union,  and  Oakdale,  Pa.,  on  account  of 
unreasonable  rates. 

9992.  Aetna  Explosives  Co.  v.  A.  G.  S.  R.  R.  Co.  April  6,  1920.  Reparation 
for  $25,336.45,  on  shipments  of  sulphuric  acid  from  points  In  Mississippi,  Ala- 
bama, and  Georgia  to  CopperhlU,  Tenn.,  on  account  of  unreasonable  rates. 

10009.  N.  O.  Joint  Traffic  Bureau  v,  K.  C.  S.  Ry.  Co.  April  6,  1920. 
Reparation  for  $3,515.01,  on  shipments  of  box  lumber  from  New  Orleans,  La., 
to  Port  Arthur,  Tex.,  on  account  of  unreasonable  rates. 

10254.  Monarch  Paper  Co.  v.  C.  P.  Ry.  Co.  April  6,  1920.  Reparation  for 
$703.78,  on  shipments  of  china  clay  from  Montreal  Wharf,  Quebec,  to  Kala- 
mazoo, Mich.,  on  account  of  unreasonable  rates. 

10331.  WiTTENRERG-KiNG  Co.  1'.  DIRECTOR  GENERAL.  April  6,  1920.  Repara- 
tion for  $1,450.23,  on  shipments  of  cull  apples  from  Peshastln,  Cashmere,  We- 
natchee,  and  Monitor,  Wash.,  to  Portland,  Oreg.,  on  account  of  unreasonable 
rates. 

10402.  Du  Pont  de  Nemours  &  Co.  v.  Director  General.  April  6,  1920. 
Reparation  for  $1,424.43,  on  shipments  of  sulphuric  acid  from  Perth  Amboy, 
N.  J.,  to  Philadelphia,  Pa.,  on  account  of  unreasonable  and  Illegal  charges. 

10441  and  Sub-No.  1.  Volker  &  Co.  v.  Director  General.  April  6,  1920. 
Reparation  for  $670.28,  on  shipments  of  congoleura  from  Philadelphia  and 
Marcus  Hook,  Pa.,  to  Denver,  Colo.,  on  account  of  unreasonable  rates. 

10471  and  10506.  N.  Y.  Commission  of  Highways  r.  Director  General.  April 
6, 1920.  Reparation  for  $4,689.72,  on  shipments  of  crushed  stone  and  sand  from 
Tompkins  Cove  and  BuflCalo,  N.  Y.,  to  points  in  the  state  of  New  York,  on  ac- 
count of  unreasonable  rates. 

10520.  Du  Pont  de  Nemours  &  Co.  v.  Director  General.  April  6,  1920. 
Reparation  for  $942.76,  on  shipments  of  niter  cake  from  Carney's  Point,  N.  J.,  to 
Norfolk,  Va.,  on  account  of  unreasonable  rates. 

5200  and  5286.  Wheeler  &  Motter  Mercantilk  Co.  v.  A.,  T.  &  S.  F.  Ry.  Ca ; 
Smith  ft  Co.,  V.  C,  B.  &  Q.  R,  R.  Co.  May  11, 1920.  Reparation  for  $1,311.03,  on 
shipments  of  cotton  piece  goods  originating  In  New  England  and  the  south 
from  points  on  the  Mississippi  River  to  points  on  the  Missouri  River,  on  ac- 
count of  unreasonable  rates. 
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9062.  Shabon  Steel  Hoop  Co.  v,  P.  Co.  May  11,  1920.  Reparation  for 
$18,144.14,  on  account  of  defendant's  refusal  to  compensate  complainant  for 
the  expense  of  spotting  cars  moving  interstate  to  and  from  complainant's  plant 
at  Farrell,  Pa. 

9146.  McGowAN-FosHEE  LuMBEB  Co.  V,  F.,  A.  &  G.  Rj  R.  Co.  May  11,  1920. 
Reparation  for  $1,164.39,  on  shipments  of  yellow-pine  lumber  from  Falco,  Ala., 
to  destinations  north  of  the  Ohio  River,  on  account  of  unreasonable  and  illegal 
rates. 

9421.  Cameron  &  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.  May  11,  1920.  Reparation  for 
$3,854.49,  on  shipments  of  window  glass  from  Okmulgee,  Okla.,  to  Waco,  Tex.,  on 
account  of  unreasonable  rates. 

9432.  Bowie  Lumber  Co.  v.  M.  L.  &  T.  R.  R.  &  S.  S.  Co.  May  11,  .1920.  Repa- 
ration for  $404.19,  on  shipments  of  hewn  cypress  crossties  from  Bowie  and  Dee 
Allemands,  La.,  to  Eureka,  Tex.,  on  account  of  unlawful  and  unreasonable  rates. 

9801.  Loveland  &  HiNYAN  Co.  V,  D.  &  H.  Co.  May  11,  1920.  Reparation  for 
$575.92,  on  shipments  of  potatoes  from  points  in  Iowa  to  Pittsburgh,  Scranton, 
and  Wilkes-Barre,  Pa.,  on  account  of  unreasonable  rates. 

9903.  BoLDT  Co.  V,  C,  B.  &  Q.  R.  R.  Co.  May  11,  1920.  Reparation  for 
$120.95  on  shipments  of  glass  bottles  from  Huntington,  W.  Va.,  to  St  Paul  and 
Minneapolis,  Minn.,  on  account  of  unreasonable  rates. 

10070.  Nashville  Traffic  Bureau  v,  L.  &  N.  R.  R.  Co.  May  11,  1920. 
Reparation  for  $1,948.85,  on  shipments  of  coal  from  western  Kentucky  mines  to 
Nashville,  Tenn.,  on  account  of  unreasonable  rates. 

10293.  Three  States  Tie  Co.  v.  C.  &  E.  I.  R.  R.  Co.  May  11,  1920.  Repara- 
tion for  $1,464.07,  on  shipments  of  crossties  from  St.  Elmo  and  other  points  in 
Illinois  to  Chicago,  111.,  stopped  at  Terre  Haute,  Ind.,  for  creosoting,  on  ac- 
count of  unreasonable  rates. 

10424.  Du  Pont  de  Nemours  &  Co.  v.  Director  General.  May  11,  1920. 
Reparation  for  $510.60,  on  shipments  of  sulphuric  acid  from  Hopewell,  Va.,  to 
Gibbstown  and  Carneys  Point,  N.  J.,  on  account  of  unreasonable  rates. 

10466.  Du  Pont  de  Nemours  &  Co.  v.  Director  General.  May  11,  1920. 
Reparation  for  $1,247.41,  on  shipments  of  nitrate  of  soda  from  Port  Richmond, 
Pa.,  to  Carney's  Point,  N.  J.,  on  account  of  unreasonable  rates. 

10480.  Keet  &  RouNTREE  Dry  Goods  Co.  v.  Director  General.  May  11,  1920. 
Reparation  for  $1,323.52,  on  shipments  of  cotton  piece  goods  from  Boston,  Mass., 
and  other  eastern  seaboard  points,  to  Springfield,  Mo.,  over  water-and-rail  and 
rail-water-and-rail  routes  through  Memphis,  Tenn.,  on  account  of  unreasonable 
rates. 

10587.  Lehigh  Portland  Cement  Co.  v.  Director  General.  May  11,  1920. 
Reparation  for  $5,314.33,  on  shipments  of  portland  cement  from  Chapman,  Pa.,  to 
Lugoff,  S.  C,  on  account  of  unreasonable  rates. 

Note. — The  amount  of  reparation  awarded  in  the  above  cases  aggregates 
$131,420.33. 
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(The  Dumber  In  parentheses  following  citation  indicates  where  commodity  Is^constdered.] 

Acid,  Sulphubig: 

Carney's  Point,  N.  J.,  to  Hopewell,  Va.,  270. 

Hopewell,  Va.,  from  Georgia,  Florida,  North  Carolina,  and  South  Caro- 

Una,  54  (61). 
Officlalt  southern  and  western  classification  territories.    Rules  and  charges 
for  return  transportation  of  unloaded  portion  of,  201. 
Apples: 

Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chi- 
cago, 111.,  and  Milwaukee,  Wis.,  11. 
Jersey  City,  N.  J.    Demurrage,  309. 
Ashes,  Coal.    Jersey  City,  N.  J.,  to  Rahway  and  Woodbridge,  N.  J.,  and  from 

Perth  Amboy,  N.  J.,  to  Rahway,  N.  J.,  632. 
Bagging.    Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and 

Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Balls,  GaiNoiNa    Los  Angeles,  Calif.,  to  Arizona,  Nevada,  Utah,  and  other 

points,  184. 
Bananas.    Arkansas  from  New  Orleans,  La.,  and  Mobile,  Ala.,  231« 
Barbels: 

Cleveland,  Ohio.    I>enrarrage,  423.  • 

Lancaster,  Pa.    I>emurrage,  627. 
Babs,  Angle.    Steele,  Mo.,  to  Madison  and  East  St.  Louis,  111.,  141. 
Babs,  Steel.    Youngstown,  Ohio,  to  Groton,  Conn.,  via  Midway,  Conn.,  704. 
Battebies,  Eijcctbic  Storage.    Philadelphia,  Pa.,  to  Detroit  and  Flint,  Mich., 

181. 
Bebbies.    Western  trunk  line  territory.    Refrigeration,  249. 
Blocks,  Seweb  Segment.    Deepwater,-  Mo.,  to  Cliickasha,  Okla.,   and  other 

points,  450. 
Bolts.    Philadelphia,  Pa.,  to  Clarkdale,  Ariz.,  4S3. 
Bottles,  Glass.    Huntington,  W.  Va.,  to  eastern  cities,  64. 
Brick: 

Chattanooga,  Tenn.,  to  Ashevllle,  N.  C,  29G. 

Iowa  from  Chicago  switching  district  and  Shermerville  and  Dolton,  111., 
320. 
Brick,  Insulating.    Lompoc,  Calif.,  to  Clarkdale,  Ariz.,  625. 
Bbimstonb.    Bryanmound,  Tex.,  to  Thompson's  Point,  N.  J.,  507. 
Bullion,  Coppeb.    Arizona  to  New  York,  N.  Y.,  Galveston,  Tex.,  and  New 

Orleans,  La.,  714. 
Bullion,  Lead.    Northport,  Wash.,  to  Chicago  district,  central  freight  associa- 
tion, trunk  line,  and  New  England  territories,  723. 
Cabbage: 

Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chi- 
cago, lU.,  and  Milwaukee,  Wis.,  11. 
Jacksonville,  Fla.,  to  Arkansas,  231  (237). 
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Cake  Cooonut-oil.    Hammond  Ind^  from  Undercllff.  N.  J.,  and  Port  Ivory, 

Staten  Island.  N.  Y.,  363. 
Cake,  CVipba.    Hammond,  Ind,  from  Undercliff,  N.  J.,  and  Port  Ivory,  Staten 

Island.  N.  Y.,  363. 
Canned  Goods.    Helena,  Ark.,  from  St  Louis,  Mo^  Thebes,  Granite  City,  Peoria, 

and  Chicago,  HL,  and  Milwankee,  Wis^  11. 
Casings,  Metallic  Door  ob  Window.    Official  classification   territory.    Rat- 
ing, 52. 
Castings.    Burlington,  N.  J.    Spotting  charge:^  677. 
Castings,  Speclax.    Bessemer,  Ala.    Switching  and  spotting  service,  442. 
Cement: 

Crestmore,  Calif.,  to  Miami  and  othei  Arizona  points,  291. 
Glens  Falls,  N.  Y.,  to  Grot  on.  Conn.,  via  Midway,  Conn.,  704. 
Chebbies.    Regina,  Saskatchewan,  from  Lewiston,  Idaho,  and  Union,  Oreg. 

Express  rates,  511. 
Chlobide  of  Zinc.    See  Zinc. 

CiNDEB,  Mnx.    Terre  Haute,  Ind.,  to  Rockwood,  Tenn.,  549. 
Cindebs,  Coal.    Jersey  City,  N.  J.,  to  Rahway  and  Woodbridge,  N.  J.,  and  from 

Perth  Amboy,  N.  J.,  to  Rahway,  N.  J.,  632. 
Cindebs,  Pybites.    Wilmington,  N.  C,  to  Charleston,  S.  C,  551. 
Class  Rates: 

Fort  Dodge,  Kalo,  Gypsum,  and  Marshalltown,  Iowa,  to  and  from  points 

in  official  classification  territory  east  of  Indiana-Illinois  state  line,  343. 
Helena,  Ark.,  from  New  York,  Pennsylvania,  Ohio,  Kentucky,  Illinois,  Indi- 
ana,  Michigan,   Wisconsin,  Minnesota,   Iowa,   Nebraska,    Kansas,   and 
Missouri,  11. 
Jackson,  Miss.,  from  Chicago  and  Cairo,  111.,  St  Louis,  Mo.,  and  Louisville* 
Ky.,  107. 
Class  and  Commodity  Rates  : 

Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Clii- 

cago.  111.,  and  Milwaukee,  Wis.,  11. 
Huntington,  W.  Va.,  to  and  from  trunk  line  and  New  England   terri- 
tories, 64. 
Meridian,  Miss.,  from  Ohio  and  Mississippi  river  crossings,  Chicago,  IlL, 

and  related  points,  107. 
Moss  Point  and  Pascagoula,  Miss.,  to  and  from  Ohio  and  Mississippi  river 

crossings,  and  Chicago,  111.,  and  related  points,  112. 
New  York,  N.  Y.,  and  other  points  in  trunk  line  territory  to  and  from 
Menominee,  Mich.,  and  Marinette,  Kewaunee,  and  Manitowoc,  Wis.,  418. 
North  Carolina  to  and  from  South  Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  New  England,  New  York,  Pennsylvania,  New  Jersey,  Mary- 
land, and  Delaware,  523. 
Portsmouth,  Ohio,  to  and  from  Ashland,  Ky.,  and  trunk  line  and  New 

England  territories,  78. 
South  Bend  and  other  Indiana  points  to  and  from  eastern  trunk  line  and 

New  England  territories,  215. 
Springfield,  Tenn.,  from  various  points,  337. 

Coal: 

Bessemer,  Ala.    Switching  and  spotting  service,  442. 
Dawson,  N.  Mex.,  to  Clarkdale  and  Jerome,  Ariz.,  300. 
St  Louis,  Mo.,  from  Illinois  and  Indiana,  639. 

Springfield  district.  111.,  to  Illinois  and  various  interstate   destinations. 
Divisions  and  absorptions  of  switching  charges,  274. 
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Coal,  Anthracite: 

Coxton,  Pa.,  to  Detroit,  Mich.,  241. 

Coxton,  Pa.,  to  East  Ithaca,  N.  Y.,  157. 

Lehl^  coal  region.  Pa.,  to  BUzahethport,  N.  J.,  381. 

Lehigh  coal  region,  Pa.,  to  Perth  Amboy,  N.  J.,  375. 

Melville  colliery,  Pa.,  to  Ellzabethport,  N.  J.,  414. 

Pennsylvania  to  Iowa,  Kansas,  Missouri,  and  Nebraska,  739. 

Red  Ash  colliery.  Pa.,  to  Ellzabethport  and  Port  Johnson,  N.  J.,  for  reship- 

ment,  432. 
Wayne  washery,  Glemo,  Pa.,  to  Underdiff  (EJdgewater),  N.  J.,  434. 
Coal,  Babltt.    Scranton,  Pa.,  to  Dover,  N.  J.,  147. 
Coal  BnuMiNOUs: 

Appalachia  and  Dante  coal  fields,  Va^  to  Old  Fort,  N.  C,  354. 

Appalachia  and  Dante  coal  fields,  Va.,  to  Spartanburg  and  other  South 

Carolina  points,  584. 
Coal  Creek,  Tenn.,  to  Canton,  N.  C,  349. 
Minotola  and  Bridgeton,  N.  J.    Demurrage,  439. 
Pennsylvania  mines  to  Carney's  Point,  N.  J.,  diverted  at  Enola,  Pa.,  461. 
West  Virginia  mines  to  Coatesvllle,  Pa.,  diverted  at  Rutherford,  Pa.,  62L 
Coconuts.    Arkansas  from  New  Orleans,  La.,  and  Mobile,  Ala^  231. 
Coke: 

Bessemer,  Ala.    Switching  and  spotting  service,  422. 
Seaboard,  N.  J.,  to  Hellertown,  Pa.,  505. 
Seaboard,  N.  J.,  to  Hokendauqua,  Pa.,  657. 
CoNOOLEUM.    Marcus  Hook,  Pa.,  to  Oklahoma  City,  Okla.,  757. 
Connections,  Pipe.    Bessemer,  Ala.     Switching  and  spotting  service,  442. 
Containers,  Steel.    Allowances  and  reduced  rates  for  returned  empties,  308. 
Copper : 

Anaconda  and  Black  Eagle,  Mont,  International,  Utah,  and  Miami,  Ariz., 
to  Chicago  district,  central  freight  association,  eastern  trunk  line,  and 
New  England  territories,   723. 
Baltimore,  Md.    Refining-in-translt,  723. 
Mexico  to  United  States,  723. 
Copra.    San  Francisco  and  Oakland,  Calif.,  and  Seattle,  Wash.,  to  Ivorydale, 

Ohio,  Houston  and  Dallas,  Tex.,  and  Port  Ivory,  Staten  Island,  N.  Y.,  465. 
Corn.     Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and 

Chicago,  lU.,  and  Milwaukee,  Wis.,  IL 
Cotton  : 

Emerson,  Ark.,  to  Magnolia,  Ark.,  there  compressed  and  reshipped  to  New 

Hampshire  and  Massachusetts,  486. 
Memphis,  Tenn.    Concentration  and  compression,  212. 
Mobile.  Ala.,  from  Alabama  and  Georgia,  for  export,  554. 
Covering,  Cotton-Balk.     Helena,  Ark.,  from  St.  IjOuIs,  Mo.,  Thebes,  Granite 

City,  Peoria,  and  Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Earth,  Infusorial.    Lompoc,  Calif.,  to  Clarkdale,  Ariz.,  625. 
Embossing  Machine  Parts.    See  Press  Bed. 
Fencing  Material.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City, 

Peoria,  and  Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Ferromanganese.    North  Tonawanda,  Buffalo  rate  district,  N.  Y.    Car  spot- 
ting, 745. 
Fire  Extinguishers,  Hand.    New  York,  N.  Y.,  to  Seattle,  Wash.,  and  Los 
Angeles.  Calif.,  143. 
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Fittings,  Pipe: 

Bessemer,  Ala.    Switching  and  spotting  service,  442. 
Burlington,  N.  J.     Spotting  charges,  677. 
Philadelphia,  Pa.,  to  Clarlcdale,  Ariz.,  483. 
Flour: 

Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chicago, 

111.,  and  Milwaukee,  Wis.,  11. 
Jackson,  Miss.,  from  Cairo,  111.,  and  St  Louis,  Mo.,  107. 
Frames,  Metallic  Door  or  Window.    Official  classification  territory.    Rating,  52. 
Fruit  : 

Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chi- 
cago, 111.,  and  Milwaukee,  Wis.,  11. 
Kansas  and  Missouri  to  Iowa  and  Nebraska  and  Iowa  to  and  from  Nebraska. 

Refrigeration,  426. 
Western  trunk  line  territory.    Refrigeration.  249. 
Fruit,  Canned.    Helena,  Ark.,  from   St  Louis,  Mo.,  Thebes,   Granite  City, 

Peoria,  and  Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Fruits,  Citrus.    Arkansas  from  New  Orleans,  La.,  Mobile,  Ala.,  and  Jackson- 
ville, Fla.,  231. 
Furniture.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and 

Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Gas,  Liquefied  Petroleum; 

Electra,  Tex.,  to  North  Baton  Rouge,  La.,  137. 
Oklahoma  to  North  Baton  Rouge,  La.,  133. 
GASOLiNfe.    Chester,  Pa.    Demurrage,  48. 
Gauges,  Steam.    Philadelphia,  Pa.,  to  Clarkdale,  Ariz.,  483. 
Glucose.    Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and 

Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Grain: 

Amery,'Wls.    Demurrage,  398. 
Chicago,  111.    Demurrage,  398. 

Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chi- 
cago, 111.,  and  Milwaukee,  Wis.,  11. 
Jackson,  Miss.,  from  Cairo,  111.,  and  St  lA)uis,  Mo.,  107. 
Grain,  Coarse.    Cairo,  111.,  to  Monroe  and  West  Monroe,  La.,  227. 
Grain  Products: 

Cairo,  111.,  to  Monroe  and  West  Monroe,  La.,  227. 
Jackson,  Miss.,  from  Cairo,  111.,  and  St  Louis,  Mo..  107. 
Gypsum  Products.    Grand  Rapids,  Mich.,  to  Wisconsin,  Michigan,  and  Minne- 
sota, 264. 
Hay: 

Grape,  Calif,  to  Clarkdale,  Ariz.,  181. 
Key  West,  Fla.    Demurrage,  289. 
Hogs: 

Camp  Pike  and  Carbell  Spur,  Ark.,  to  St  Louis  and  Kansas  City,  Mo.,  Na- 
tional Stock  Yards,  111.,  and  Oklahoma  City,  Okla.,  474. 
Fort  Worth,  Lexington,  and  Cross  Plains,  Tex.,  and  Kansas  City,  Mo.,  to 
Camp  Pike  and  Carbell  Spur,  Ark..  474. 
Hollow  Ware.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria, 

and  Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Iron  Articles: 

Galveston  and  Houston,  Tex.,  to  Oklahoma  and  Louisiana,  390. 
Mlnnequa,  Colo.,  to  Seattle,  Wash.,  Portland,  Greg.,  and  San  Francisco  and 
Los  Angeles,  Calif.,  253. 
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Iron  Arttcles — Continuea. 

Pacillc  coast  ports  from  Chicago,  111.,  and  Terfe  Haute  and  Vlncennes,  Ind., 
for  export  to  the  Orient,  339. 
Iron,  Pig: 

Bessemer,  Ala.    Switching  and  spotting  service,  442. 

Birminghdm,  Ala.,  to  St.  Ix>ui8,  Mo.,  reconslgned  to  McGlH,  Nev..  401. 

North  ToHawanda,  Buffalo  rate  district,  N.  Y.    Car  spotting,  745. 
Iron,  Scrap: 

Bessemer,  Ala.     Switching  and  spotting  service,  442. 

St.  Louis,  Mo.,  to  Litchfield,  111.,  298. 

Terre  Haute,  Ind.,  from  Chicago  and  Burr  Oak,  111.,  547. 
Lead: 

Baltimore,  Md.    Reflning-in-transit.  723. 

Chicago  district,  central  freight  association,  trunk  line,  and  New  Kngland 
territories  from  Northport,  Wash.,  International,  Utah,  and  Miami, 
Ariz.,  723. 

Mexico  to  United  States,  723. 
Lead,  Pio.    Kellogg,  Idaho,  to  points  on  and  east  of  the  Missouri  and  Missis- 
sippi rivers,  723. 
Leather,  Scrap.    Official  classification  territory.    Rating,  481. 
Lemons: 

Arkansas  from  New  Orleans,  La.,  Mobile,  Ala.,  and  Jacksonville,  Fla.,  231. 

California  to  Lewlston,  Miles  City,  and  Glendive,  Mont,  327. 
Lignite.    San   Antonio   and   CementvlUe,   Tex.,   Prom   WItcher,   Worley,   and 

Vogle,  Tex.    Mininnim  weight,  45. 
Lime.    Evans,  Wash.,  to  Okanogan,  Wash.,  via  Canada,  324. 
Limestone.    Bessemer,  Ala.    Switching  and  spotting  8er>'ice,  442. 
LiNTERS,  Cotton: 

Hopewell,  Va.,  from  southeastern  and  Carolina  territories,  54  (57). 

Nol>el,  Ontario,  to  Meridian,  Miss.,  283. 
Loi'OMonvr  and  Tinder.    Bellemont,  Ariz.,  to  Los  Angeles,  Calif.,  reshlpped 

to  Williams,  AjIz.,  107. 
Logs,  Walnut.    Missouri  to  Des  Moines,  Iowa,  119. 

LUMIiER : 

Aberdeen,  Miss.,  to  Memphis,  Tenn.,  diverted  to  Cairo,  111.,  and  subse- 
quently diverted  to  Alton,  111.,  623. 
Alabama  and  Mississippi  to  various  destinations,  098. 
Cape  Charles,  Va.    Demurrage,  129,  281. 
Jonesboro,  Ark.    Demurrage,  145. 
Lansing,  Mich.     Demurrage.  493. 
Little  Rock,  Ark.    Demurrage.  139. 
New  York,  N.  Y.    Demurrage,  272. 
Oregon,  Washington,  Idaho,  and  Minnesota  to  Minneapolis  or  Minnesota 

Transfer,  Minn.,  reconslgned  to  points  east  of  Chicago,  III.,  709. 
Savannah,  Ga.,  to  Groton,  Conn.,  via  Midway,  Conn.,  704. 
Sulligent,  Ala.,  to  Marion.  Drexel,  Morganton.  Hickory,  and  Statesville, 

N.  C,  509. 
Texia,  Tex.,  to  Owosso,  Mich.,  603. 
Lumber,  Chestnut.    New  York  harbor.    Demurrage  and  towage  charges,  450. 
Lumber,  Cypress: 

Gable,  S.  C,  to  East  Norwood,  Ohio,  501. 

New  Orleans,  La.,  to  Violet,  Phoenix,  and  Pointe-a-la-Hache,  La.,  489. 
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Lumber,  Yellow-Pine: 

Derry,  La.,  to  Dupo,  Ill./reconsigned  to  RnshviUe,  Ind.,  635. 

Silsbee,  Tex.,  to  Nashville,  Mich.,  165. 

Slaughters,  Ala.,  to  Cairo.  Ill  reconsigned  to  Cincinnati  Ohio,  490. 
Machinery,  Secondhand  Mining.    Millers,  Nev.,  to  Blythe  Junction,  Calif,,  39. 
Meal,  Copra-Oil.     Hammond,  Ind.,  from  Undercliff,  N.  J.,  and  Port  Ivory, 

Staten  Island,  N.  Y.,  363. 
Meal,  Corn.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria, 

and  Chicago,  III.,  and  Milwaukee,  Wis.,  11. 
Meats,  Fresh.     Waterloo,  Iowa,  to  Macomb  and  Galesburg,  111.,  170. 
Meats,  Salted.    Terre  Haute,  Ind.,  to  Chicago,  111.,  switching  district,  691. 
Medicines.    Binghamton,  N.  Y.,  to  Chattanooga  and  Mempliis,  Tenn.,  453. 
Melons.    Western  trunk-line  territory.    Refrigeration,  249. 
Molasses.  .  Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria, 

and  Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Molasses,  Blackstrap.    Mobile,  Ala.,  to  Rondout,  IlL,  359. 
Molasses,  Refuse.    Pine  Blu£F,  Ark.,  from  Sugar  City  and  Blackfoot,  Idaho,  179. 
Newspapers.    Kansas  City,  Mo.,  to  Lawrence,  Kans.,  743. 
Oats: 

Chicago,  111.,  to  Picayune,  Miss.,  701. 

Tacoma,  Wash.,  and  Portland  and  Helix,  Oreg.,  from  South  Dakota,  con- 
solidated at  Minneapolis,  Minn.,  629. 
Oil,  Creosote.    New  Orleans,  La.,  to  Birmingham,  Ala.,  410. 
Oil,  Fuel.    Chicago,  111.,  from  Kansas  City,  Mo.-Kans.,  197. 
Oil,  Refined.    Chicago,  111.,  from  Kansas  City,  Mo.-Kans.,  197, 
Oil,  Soya-Bean  : 

Los  Angeles,  Cal.,  to  Ivorydale,  Ohio,  42. 

Seattle,  Wash.,  to  Babbitt,  N.  J.,  imported  from  Japan,  755. 
Onions.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and 

Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Oranges  : 

Arkansas  from  New  Orleans,  La.,  Mobile,  Ala.,  and  Jacksonville,  Fla.,  231. 

California  to  various  destinations  and  Canada.    Precooling  and  pre-icing, 
580. 
Orb,  Copper.    Bisbee,  Ariz.,  to  Douglas,  Ariz.,  332. 
Ovens,  Baking  and  Drying.    Detroit,  Mich.,  to  Oakland,  Calif.,  149. 
Packing,  Pipe.    Philadelphia,  Pa.,  to  Clarkdale,  Ariz.,  483. 
Packing-House  Products  : 

Terre  Haute,  Ind.,  to  Chicago,  III.,  switching  district,  69L 

Waterloo,  Iowa,  to  Macomb  and  Galesburg,  111.,  170. 
Paper.    New  York  and  Brooklyn,  N.  Y.    Ix)ading,  686. 
Paper  Stock.    New  York  and  Brooklyn,  N.  Y.    Loading,  686. 
Paper,  Toilet.    Green  Bay,  Wis.,  to  Muskogee,  Okta.,  125. 
Paper,  Wrapping.    Muskogee,  Tulsa,  and  McAlester,  Okla.,  from  Menominee, 

Mich.,  and  points  in  Wisconsin,  125. 
Peanuts.    Suffolk.  Va.,  to  El  Paso,  Tex.,  520. 
Petroleum  : 

Coffeyville,  Kan&,  to  Healdton,  Okla.,  663. 

Mid-continent  oil  field,  Kaii8.-0kla.,  to  Ban  Claire,  Chippewa  Falls,  nnA 
Menomonie,  Wis.,  152. 
Petroleum,  Crude.    Burkbumett,  Tex.,  to  Oklahoma  City,  Okla.,  22. 
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Pbtboleum  Pboducts: 

CJoffeyvIlle,  Kans.,  to  Healdton,  OWa.,  663. 

Mid-continent  oil  fields,  Okla.-Kans.,  to  Eau  Claire,  Chippewa  Falls,  and 
Menomonie,  Wis.,  152. 
Petroleum  Pboducts,  Refined.    Kansas  and  Oklahoma  to  Milwaukee  and  Ra- 
cine, Wis.,  597. 
Pickles  in  Brine.    New  York  Mills,  Minn.,  to  Omaha,  Nebr.,  294. 
Pineapples.    Arkansas  from  New  Orleans,  La.,  Mobile,  Ala.,  and  Jacksonville, 

Pla.,  231. 
Pipe,  Cast-iron.    Burlington,  N.  J.    Spotting  charges,  677. 
Pipe,  Cast-iron  Pressure.    Bessemer,  Ala.     Switching  and  spotting  service,  442. 
Pipe,  Wrought-iron.    Beaumont,  Tex.,  to  Midian,  Kans.,  437. 
Pipe,  Wrought-steet^    Philadelphia,  Pa.,  to  Clarkdale,  Ariz.,  483. 
Plaster.    Grand  Rapids,  Mich.,  to  Wisconsin,  Michigan,  and  Minnesota,  264. 

I'OTATOES : 

Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chi- 
cago, 111.,  and  Milwaukee,  Wis.,  11. 
Minnesota  to  official  classification  territory.    Minimum  weight,  385. 
Press  Bed.    Waukegan,  111.,  to  Champlaln,  N.  T.,  499. 
Props,  Mine: 

E^astem  shore  territory  of  Virginia,  Delaware,  and  Maryland  to  points  in 

the  anthracite  coal  region  of  Pennsylvania,  35. 
Eastern  shore  territory  of  Virginia,  Delaware,  and  Maryland  to  Shenan- 
doah, Pa.,  and  other  points  in  the  anthracite  coal  region,  8L 
Hags.    New  York  and  Brooklyn,  N.  Y.    Loading,  686. 
Rails.    Steele,  Mo.,  to  Madison  and  East  St  Louis,  III,  141. 
Rails,  Old.    Lafayette,  La.,  to  East  St  Louis  and  Madison,  111.,  479. 
Rice,  Clean.    Beaumont,  Orange,  Galveston,  and  Houston,  Tex.,  to  eastern  sea- 
board territory,  189. 
Rock,  Lime.    Forrest,  Ariz.,  to  Douglas,  Ariz.,  332. 
Sand.    Bessemer,  Ala.    Switching  and  spotting  service,  442. 
Sand,  Glass.    Ottawa,  Millington,  Utica,  and  Wedron,  111.,  to  Huntington  and 

West  Huntington,  W.  Va.,  259. 
Seed,  Swebtk^lovee.    Wheatland,  Wyo.,  to  Kansas  City,  Mo.,  637. 
Sepaeators,  Centrifugal  Cream.    Official,  western,  and  southern  classification 

territories.    Ratings,  668. 
Separators,  Iron  Steam.    Philadelphia,  Pa.,  to  Clarkdale,  Ariz.,  483. 
Shavings,  Cottonseed  Hull.    Hopewell,  Va.,  from  southeastern  and  Carolina 

territories,  54  (59). 
Sheet-metal  Work,  Building.    Official  classification  territory.    Rating,  52. 
Sirup,  Corn.    Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria, 

and  Chicago,  111.,  and  Milwaukee,  Wis.,  IL 
Smelter  Products.    Miami  and  Hayden,  Ariz.,  and  El  Paso,  Eagle  Pass,  Laredo, 

and  Brownsville,  Tex.,  to  Galveston,  Tex.,  728  (733). 
Smelter  Products,  Zinc  : 

Baltimore,  Md.    Refining-ln-transit,  723. 
Mexico  to  United  States,  723. 
Soda,  Caustic.    Elkton,  Md.,  to  Hopewell,  Va.,  361. 
Soda,  Nitrate  of.    North  Atlantic  ports  to  Hegewisch,  HI.,  and  Ivorydale  and 

Willow,  Ohio,  222. 
Staves.    Brilliant,  Ala.,  to  Paducah,  Ky.,  37. 

Staves,  Gum.    Houma,  La.,  from  Pascola,  Mo.,  and  Success,  Ark.,  471. 
Staves,  Slack  Barrel  Gum.    Greenwood,  Miss.,  to  Hastings,  Fla.,  758. 
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Steel  Articles  : 

Galveston  and  Houston,  Tex.,  to  Oklahoma  and  Louisiana,  390. 

Minnequa,  Ck)lo.,  to  Seattle,  Wash.,  Portland,  Greg.,  and  San  Francisco  and 

Los  Angeles,  Calif.,  253. 
Pacific  coast  ports  from  Chicago,  111.,  and  Terre  Haute  and  Vincennes,  Ind., 
for  export  to  the  Orient,  339. 
Steel  Products.    North  Tonawanda,  Buffalo  rate  district,  N.  Y.    Car  spotting, 

745. 
Stoves.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and 

Chicago,  111.,  and  Milwaukee,  Wis.,  11. 
Sugar : 

Montgomery,  Ala.,  from  New  Orleans,  La.,  and  Savannah,  Ga.,  610. 
New  Orleans,  La.,  to  Mobile,  Ala.,  605.  ^ 

Sulphur.    Bryanmound,  Tex.,  to  Bayway,  N.  J.,  177. 
Sulphur,  Crude.    Bryanmound,  Tex.,  to  Thompsons  Point,  N.  J.,  501. 
Tar.    Birmingham,  Ala.,  from  Jacksonville  and  Pensacola,  Fla.,  Savannah  and 
Brunswick,  Ga.,  Charleston,  S.  C,  New  Orleans,  La.,  and  Memphis,  Chatta> 
nooga,  and  Nashville,  Tenn.,  410. 
Ties,  Cross  : 

Mississippi  to  Indiana  and  Ohio,  286. 

St.  Elmo  and  other  Illinois  points  to  Chicago,  111.,  stopped  at  Terre  Haute, 
Ind.,  for  creosoting,  24. 
Tile,  Concrete  Drain.    Sioux  City,  Iowa,  to  South  Dakota,  303. 
Tile,  Hollow  Building.    Deepwater,  Mo.,  to  Chickasha,  Okla.,  and  other  points,  459 
Tires,   Pneumatic   Rubber.     Akron,   Ohio,   and  other   points  in  official  and 
western  classification  territories  to  Atlanta,  Ga.,  and  other  points  in  southern 
classification  territory,  206. 
Tires,  Solid  Rubber.    Akron,  Ohio,  and  other  points  in  official  and  western 
classification  territories  to  Atlanta,  Ga.,  and  other  points  in  southern  classi- 
fication territory,  206. 
Tomatoes.    Jaclssonvllle,  Fla.,  to  Arkansas,  231  (237). 
Track,  Portable  Railway.    Cleveland,  Ohio,  to  New  York,  N.  Y.,  Greenville 

Piers,  N.  J.,  and  Baltimore,  Md.,  for  export,  311. 
Tubes,  Rubber  Tire.     Akron,  Ohio,  and  other  points  in  official  and  western 
classification  territories  to  Atlanta,  Ga.,  and  other  points  in  southern  classi- 
fication territory,  206. 
Vegetables : 

Helena,  Ark.,  from  St  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chi- 
cago, 111.,  and  Milwaukee,  Wis.,  11. 
Jacksonville,  Fla.,  to  Arkansas,  231. 

Kansas  and  Missouri  to  Iowa  and  Nebraska,  and  Iowa  to  and  from  Ne- 
braska.   Refrigeration,  426. 
Western  trunk  line  territory.    Refrigeration,  249. 
Vegetables,  Canned.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City, 

Peoria,  and  Chicago,  III,  and  Milwaukee,  Wis.,  11. 
Wheat.    Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and 

Chicago,  III.,  and  Milwaukee,  Wis.,  11. 
Wood,  Pulp.    Roaring  Spring,  Pa.,  from  Beaver  Dam,  Hewlett,  Verdon,  Tyler, 

and  Arvonia,  Va.,  329. 
Zinc.    Anaconda  and  Black  Eagle,  Mont.,  to  Chicago  district,  central  freight 

association,  eastern  trunk  line,  and  New  England  territories,  728. 
Zinc,  Chloride  op.     Official,  southern,  and  western  classification  territories. 
Rules  and  charges  for  return  transportation  of  unloaded  portion  of,  201. 
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Aberdeen,  Misa,  to  Memphis,  Tenn.,  diverted  to  Cairo,  III,  and  subsequently 
diverted  to  Alton,  111.    Lumber,  623. 

Aberdeen,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Akron,  Ohio,  to  Atlanta,  Ga.,  and  other  points  in  southern  classification  terri- 
tory.   Rubt>er  tires  and  tubes,  206. 

Alabama  to  Hopewell,  Va.    Cottonseed  hull  shavings  and  sulphuric  add,  54. 

Alabama  to  Mobile,  Ala.,  for  exiK>rt.    Cotton,  554. 

Alabama  to  and  from  North  Carolina.    Class  and  conmiodity  rates,  523. 

Alabama  to  various  destinatlona    Lumber,  6d8. 

Albia,  Iowa,  from  Isanti,  Minn.    Potatoes;  minimum  weight,  385. 

Alcester,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Alton,  IlL,  from  Aberdeen,  Miss.,  diverted  at  Memphis,  Tenn.,  and  subsequently 
diverted  at  Cairo,  III.    Lumber,  623. 

Amery,  Wis.    Grain ;  demurrage,  3d8. 

Anaconda,  Mont,  to  Chicago  district,  central  freight  association,  eastern  trunk 
line,  and  New  England  territories.    Copper  and  zinc,  723. 

Anaconda,  Mont.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Andover,  S.  Dak.«  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Andover,  Va.,  to  Old  Fort,  N.  C.    Bituminous  coal,  354. 

Appalachia,  Va.,  to  Old  Port,  N.  C.    Bituminous  coal,  354. 

Appalachla  coal  field,  Va.,  to  Old  Port,  N.  C.    Bituminous  coal,  354. 

Appalachia  coal  field,  Va.,  to  Spartanburg  and  other  South  Carolina  points. 
Bituminous  coal,  584. 

Appleton,  Wis.,  to  McAlester,  Okla.    Wrapping  paper,  125. 

Arizona  from  Crestmore,  Calif.    Cement,  291. 

Arizona  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Arizona  to  New  York,  N.  T.,  Galveston,  Tex.,  and  New  Orleans,  La.  Copper 
bullion,  714. 

Arkansas  from  New  Orleans,  La.,  Mobile,  Ala.,  and  Jacksonville,  Fla.  Fruits» 
vegetables,  and  coconuts,  231. 

Arkansas  City,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits 
and  coconuts,  231. 

Arlington,  Calif.,  to  Lewiston,  Miles  City,  and  Glendive,  Mont    Lemons,  327. 

Arno,  Va.,  to  Old  Port,  N.  C.    Bituminous  coal,  354. 

Arvonla,  Va.,  to  Roaring  Spring,  Pa.    Pulp  wood,  329. 

Ashevillc,  N.  C,  from  Chattanooga,  Tenn.    Common  brick,  296. 

Ashland,  Ky.,  to  and  from  Portsmouth,  Ohio.    Class  and  commodity  rates,  78. 

Atlanta,  Ga.,  from  Akron,  Wooster,  and  Bast  Palestine,  Ohio,  Bu£Falo,  N.  Y., 
and  Cumberland,  Md.    Rubber  tires  and  tubes,  206. 

Atlanta,  Ga.,  to  and  from  Moss  Point  and  Pascagoula,  Miss.  Class  and  com- 
modity rates,  112. 

Babbitt,  N.  J.,  from  Seattle,  Wash.,  Imported  from  Japan.    Soyo-bean  oil,  755. 

Baltimore,  Md.      Copper,  lead,  and  sme'ter  products;  Refining  In  transit.  723. 

Baltimore,  Md.,  from  Cleveland,  Ohio,  for  export.  Portable  railway  track,  311. 
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Baltimore,  Md.,  to  Hegewisch,  III.,  and  Ivorydale  and  Willow,  Ohio.     Nitrate 
of  soda,  222. 

Baltimore,  Md.,  to  and  from  Huntington,  W.  Va.    Glass  and  commodity  rates,  04. 

Baltimore,  Md.,  to  Pascagoula  and  Moss  Point,  Miss.     Class  and  commodity 
rates,  112  (118). 

Bartlett,  Okla.,  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gas,  133. 

Batesville,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and 
coconuts,  231. 

Bayway,  N.  J.,  from  Bryanmound,  Tex.    Sulphur,  177. 

Beaumont,  Tex.,  to  eastern  seaboard  territory.    C>Iean  rice,  189. 

Beaumont,  Tex.,  to  Midian,  Kans.    Wrought-iron  pipe,  437. 

Beaver  Brook  colliery.  Pa.,  to  Elizabethport,  N.  J.    Anthracite  coal,  381. 

Beaver  Dam,  Va.,  to  Roaring  Spring,  Pa.    Pulp  wood,  329. 

Bellemont,  Ariz.,  to  Los  Angeles,  Calif.,  reshlpped  to  Williams,  Ariz.  Locomotive 
and  tender,  167. 

Bessemer,  Ala.    Switching  and  spotting  service,  442. 

Binghamton,  N.  Y.,  to  Chattanooga  and  Memphis,  Teun.    Medicines,  453. 

Birmingham,  Ala.,  from  Jacksonville  and  Pensacola,  Fla.,  Savannah  and  Bruns- 
wick, Ga.,  Charleston,  S.  C,  New  Orleans,  La.,  and  Memphis,  Chattanooga, 
and  Nashville,  Tenn.    Tar,  410. 

Birmingham,  Ala.,  from  New  Orleans,  La.    Creosote  oil,  410. 

Birmingham,  Ala.,  to  St.  Louis,  Mo.,  reconsigned  to  McGill,  Nev.    Pig  iron,  491. 

Bisbee,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Bisbee,  Ariz.,  to  Douglas,  Ariz.    Copper  ore,  332. 

Blxby,  Okla.,  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gas,  103. 

Black  Eagle,  Mont,  to  Chicago  district,  central  freight  association,  eastern 
trunk  Hue,  and  New  England  territories.    Copper  and  zinc,  723. 

Black  Eagle,  Mont.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Blackfoot,  Idaho,  to  Pine  Bluff,  Ark.    Refuse  molasses,  179. 

Blanchards,  Calif.,  to  Lewiston,  Miles  City,  and  Glendive,  Mont.    Lemons,  327. 

Bloomington,  Ind.,  from  Wesson,  Ark.,  reconsigned  at  Little  Rock,  Ajrk.  Lum- 
ber, 139. 

Blythe  Junction,  Calif.,  from  Millers,  Nev.    Second-hand  mining  machinery,  39. 

BlytheviUe,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and 
coconuts,  231.  * 

Boston,  Mass.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 

Bridgeton,  N.  J.    Bituminous  coal ;  demurrage,  439. 

Brilliant,  Ala.,  to  Paducah,  Ky.    Staves,  37. 

Brokaw,  Wis.,  to  Muskogee,  Okla.    Wrapping  paper,  125. 

Brooklyn,  N.  Y.    Waste  paper  stock ;  loading,  686. 

Brooklyn,  N.  Y.,  from  Tigheview  (Weaver),  W.  Va.    Chestnut  lumber,  460. 

Brownsville,  Tex.,  to  Galveston,  Tex.    Smelter  products,  723. 

Bruce,  S.  Dak.,  to  Tacoma,  Wash.,  consolidated  at  Minneapolis,  Minn.    Oats,  629. 

Brunswick,  Ga.,  to  Birmingham,  Ala.    Tar,  410. 

Bryanmound,  Tex.,  to  Bayway,  N.  J.  Sulphur,  177. 

Bryanmound,  Tex.,  to  Thompsons  Point,  N.  J.    Crude  sulphur,  507. 

Buffalo,  N.  Y.    Pig  iron,  steel  products,  and  f erromanganese ;  car  spotting,  745. 

Buffalo,  N.  Y.,  to  Atlanta,  Ga.,  and  other  points  in  southern  classification  terri- 
tory.   Rubber  tires  and  tubes,  206. 

Buffalo  rate  district,  N.  Y.  Pig  iron,  steel  products,  and  f erromanganese ;  car 
spotting,  745. 

Burkbomett,  Tex.,  to  Oklahoma  City,  Okla.    Crude  petroleum,  22. 
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Burlington,  N.  J.  Oast-iron  pipe,  pipe  fittings  and  castings;  spotting  cliarges, 
677. 

Burr  Oak,  111.,  to  Terre  Haute,  Ind.    Scrap  iron,  647. 

Butte,  Mont,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Cadillac,  Mich.,  to  and  from  New  York,  N.  Y.,  and  other  points  in  trunk  line 
territory.    Class  and  commodity  rates ;  fourth  section,  418. 

Cairo,  IlL,  from  Memphis,  Tenn.,  originating  at  Aberdeen,  Miss.,  and  diverted 
to  Aiton,  111.    Lumber,  623. 

Cairo.  111.,  to  Meridian  and  Jaclsson,  Miss.    Class  and  commodity  rates,  107. 

Cairo,  111.,  to  Monroe  and  West  Monroe,  La.    Coarse  grain,  227. 

Cairo,  111.,  from  Slaughters,  Ala.,  reconslgned  to  Cincinnati,  Ohio.  Yellow-pine 
lumber,  496. 

Calico  Rock,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and 
coconuts,  231. 

California  to  Lewiston,  Miles  City,  and  Glendive,  Mont    Lemons,  327. 

California  to  various  destinations  and  Canada.  Oranges;  precooling,  and  pre- 
icing,  580. 

Camden,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and  coco- 
nuts, 231. 

Cameron,  Wis.,  to  Pittsburgh,  Pa.    Potatoes;  minimum  weight,  385. 

Camp  Pike,  Ark.,  from  Fort  Worth,  Lexington,  and  Cross  Plains,  Tex.,  and 
Kansas  City,  Mo.    Hogs,  474. 

Camp  Pike,  Ark.,  to  St.  Louis  and  Kansas  City,  Mo.,  National  Stock  Yards,  IlL, 
and  Oklahoma  City,  Okla.    Hogs,  474. 

Canada  from  California.    Oranges ;  precooling  and  preidng,  580. 

Canada  from  Evans,  Wash.,  destined  to  Okanogan,  Wash.    Lime,  324. 

Canada  to  Habana,  Cuba,  through  the  United  States.    Hay,  289. 

Canova,  S.  Dak.,  to  Portland,  Oreg.,  consolidated  at  Blinneapolis,  Minn.  Oats, 
629. 

Canton,  N.  C,  from  Coal  Creek,  Tenn.    Bituminous  coal,  349. 

Canton,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Cape  Charles,  Va.    Lumber;  demurrage,  129,  28L 

Carbell  Spur,  Ark.,  from  Fort  Worth,  Lexington,  and  Cross  Plains,  Tex.,  and 
Kansas  City,  Mo.    Hogs,  474. 

Carbell  Spur,  Ark.,  to  St.  Louis  and  Kansas  City,  Mo.,  National  Stock  Yards, 
DL,  and  Oklahoma  City,  Okla.    Hogs,  474. 

Carney's  Point,  N.  J.,  to  Hopewell,  Va.    Sulphuric  acid,  270. 

Carney's  Point,  N.  J.,  from  Pennsylvania  mines,  diverted  at  Enola,  Pa.  Bitu- 
minous coal,  461. 

Carolina  territory  to  Hopewell,  Va.  Cotton  linters,  cottonseed  hull  shavings, 
and  sulphuric  acid,  54. 

Cartter,  IlL,  to  Chicago,  111.,  stopped  at  Terre  Haute,  Ind.,  for  creosoting.  Cross- 
ties,  24. 

Casa  Grande,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Cedar  Point,  111.,  to  and  from  Oglesby,  IlL    Passenger  fares,  367. 

Cementville,  Tex.,  from  Witcher,  Worley,  and  Vogle,  Tex.    Lignite*  45. 

Center  City,  Minn.,  to  Terre  Haute,  Ind.    Potatoes ;  minimum  weight,  385. 

Central  freight  association  territory  from  Northport,  Wash.,  International, 
Utah,  Miami,  Ariz.,  and  Anaconda  and  Black  Eagle,  Mont  Lead,  copper, 
zinc,  and  lead  bullion,  723. 

Champlain,  N.  Y^  from  Waokegan,  IlL  Press  rising  bed  of  embowing  machine. 
490. 
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Charleston,  S.  C,  to  BirmiBgham,  Ala.    Tar,  410. 

Charleston,  S.  C,  to  Hopewell,  Va.    Snlphoric  acid,  54  (61). 

Charleston,  S.  C,  from  Wilmington,  N.  C    Pyrites  cind»^  551* 

Charlotte,  N.  C,  to  Hopewell,  Va.    Solphnric  add,  54  (01). 

Chattanooga,  Tenn.,  to  Aaheville,  N.  C.    Common  brick,  296. 

Chattanooga,  Tenn.,  from  Binghamton,  N.  Y.    Medicines,  453. 

Chattanooga,  Tenn.,  to  Birmingham,  Ala.    Tar,  410. 

Chattanooga,  Tenn.,  to  and  from  Pascagoula  and  Moss  Point,  Miss.    Class  and 

commodity  rates,  112  (117). 
CJhester,  Pa.    Gasoline;  demurrage.  48. 
Chicago,  III.    Grain ;  demurrage,  398. 

Chicago,  111.,  to  Helena,  Ark.    Class  and  commodity  rates,  11. 
Chicago,  111.,  from  Kansas  City,  Mo.-Kans.    Fuel  and  refined  oil,  197. 
CJhicago,  111.,  to  Meridian  and  Jackson,  Miss.    Class  and  commodity  rates,  107. 
(Iliicago,  m.,  to  and  from  Moss  Point  and  Pascagoula,  Miss.    Class  and  com- 
modity rates,  112  (117). 
Chicago,  111.,  to  Pacific  coast  ports  for  export  to  the  Orient    Iron  and  steel 

articles,  339. 
Chicago,  111.,  to  Picayune,  Miss.    Oats,  701. 
Chicago,  111.,  from  St.  Elmo  and  other  Dlinois  points,  stopped  at  Terre  Haute, 

Ind.,  for  creosoting.    Crosstles,  24. 
<2Jhicago,  111.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 
Chicago,  111.,  to  Terre  Haute,  Ind.    Scrap  iron,  547. 
Chicago,  111.,  to  Wisconsin  and  Michigan,  and  Duluth,  Minn.    Berries,  fruits, 

melons,  and  vegetables;  refrigeration,  249. 
Chicago  district  from  Northport,  Wash.,  International,  Utah,  Miami,  Ariz.,  and 

Anaconda  and  Black  Eagle,  Mont.    Copper,  lead,  and  zinc,  723. 
Chicago  switching  district  to  Iowa.    Brick,  320. 
Chicago  switching  district  from  Terre  Haute,  Ind.    Salted  meats  and  packing 

house  products,  691. 
Chicago  switching  district  to  Terre  Haute,  Ind.    Scrap  iron,  547. 
Chickasha,  Okla.,  from  Deepwateer,  Mo.     Sewer  segment  blocks  and  hollow 

building  tile,  459. 
Chile  to  north  Atlantic  ports  destined  to  Hegewlsch,  111.,  and  Ivorydnle  and 

Willow,  Ohio.    Nitrate  of  soda,  222. 
Chippewa  Falls,  Wis.,  from  midcontlnent  oil  field,  Kans.-Okla.     Petroleum  and 

products,  152. 
Cincinnati,  Ohio,  from  Cairo,  111.,  originating  at  Slaughters,  Ala.    Yellow-pine 

lumber,  496. 
Cincinnati,  Ohio,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 
Clarkdale,  Ariz.,  from  Dawson,  N.  Mex.    Coal,  300. 
Clarkdale,  Ariz.,  from  Grape,  Calif.    Hay,  181. 
Clarkdale,  Ariz.,  from  Lompoc,  Calif.     Infusorial  earth,  625. 
Clarkdale,  Ariz.,  to  New  York,  N.  Y.,  Galveston,  Tex.,  and  New  Orleans,  La. 

Copper  bullion,  714. 
Clarkdale,  Ariz.,  from  Philadelphia  Pa.    Wrought  steel  pipe,  bolts,  packing, 

iron  steam  separators,  fittings  and  gauges,  483. 
Clemo,  Pa.,  to  Undercllff  (Edpewater),  N.  J.    Anthracite  coal,  434. 
Cleveland,  Ohio.    Barrels;  demurrage,  423. 
Cleveland,  Ohio.    Switching  charges,  6(50. 
Cleveland,  Ohio,  to  New  York,  N.  Y.,  Gn^enville  Piers,  N.  J.,  and  Baltimore, 

Md.,  for  exi>ort    Portable  Railway  track,  311, 
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Clifton,  Ariz.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Coal  Creek,  Tenn.,  to  Canton,  N.  C.    Bituminous  coal,  349. 

CoatesvUle,  Pa.,  from  West  Virginia  mines,  diverted  at  Rutherford,  Pa.    Bl- 
timiinous  coal,  621. 

Cobre,  Nev.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Coflfeyville,  Kans.,  to  Healdton,  Pa.    Petroleum  and  products,  663. 

CoflPeyvllle,  Kans.,  from  Ogemaw,  Ark.,  reconslgned  at  Jonesboro,  Ark.    Lum- 
ber, 145. 

Coleralne  colliery,  Pa.,  to  Ellzabethport,  N.  J.    Anthracite  coal,  381. 

Colliery,  111.,  to  Illinois  and  various  Interstate  destinations.    Coal;  divisions  and 
absorptions  of  switching  charges,  274. 

Connecticut  from  Virginia,  North  Carolina,  and  South  Carolina,  reconslgned  at 
Cape  Charles,  Va.    Lumber,  129. 

Corona,  Calif.,  to  Lewlston,  Ml'.es  City,  and  Glendlve,  Mont    Lemons,  327. 

Cotter,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts. 281. 

Council  Bluffs,  Iowa,  to  Omaha  and  Grand  Island,  Nebr.    Fruits  and  vege- 
tables ;  refrigeration,  426. 

Cove,  Oreg.,  to  Union,  Oreg.,  destined  to  Reglna,  Saskatchewan.    Cherries;  ex- 
press rates.  511. 

Covington,  Okla.,  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gas,  133. 

Coxton,  Pa.,  to  Detroit,  Mich.    Anthracite  coal,  241. 

Coxton,  Pa.,  to  East  Ithaca,  N.  Y.    Anthracite  coal,  157. 

Coxton,  Pa.,  to  Iowa,  Kansas,  Missouri,  and  Nebraska.    Anthracite  coal,  739. 

Crestniore,  Calif.,  to  Miami  and  other  Arizona  points.    Cement,  291. 

Cross  Plains,  Tex.,  to  Camp  Pike  and   Carbell   Spur,  Ark.    Hogs,   474. 

Cumberland,  Md.,  to  Atlanta,  Ga.,  and  other  points  In  southern  classification 
territory.    Rubber  tires  and  tubes,  206. 

Dallas,  Tex.,  from  San  Francisco  and  Oakland,  Calif.,  and  Seattle,  Wash. 
Copra,  465. 

Dante  district,  Va.,  to  Spartanburg  and  other  South  Carolina  points.    Bitumi- 
nous coal,  584. 

Dante  mine  group,  Va.,  to  Old  Fort,  N.  C.    Bituminous  coal,  854. 

Dawpon,  N.  Mex.,  to  Clarkdale  and  Jerome,  Ariz.    Coal,  300. 

De  Queen,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and 
coconuts,  231. 

Deepwater,  Mo.,  to  Chlckashn,  Okla.,  and  other  points.    Sewer  segment  blocks 
and  hollow  building  tile,  459. 

Deerbrook,  Wis.,  to  Lansing,  Mich.,  diverted  at  Milwaukee,  Wis.    Lumber,  493. 

Delaware  to  anthracite  coal  region  of  Pennsylvania.    Mine  props,  31   (35). 

Delaware  to  and  from  North  Carolina.    Class  and  commodity  rates,  528. 

Delaware  to  Shenandoah,  Pa.,  and  otJier  points  In  the  anthracite  coal  region. 
Mine  props,  31. 

Dermott,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and 
coconuts,  231. 

Derry,  La.,  to  Dupo,  111.,  reconslgned  to  Rushvllle,  Ind.    Yellow-pine  lumber, 
635. 

De.s  Moines,  Iowa,  from  Missouri.    Walnut  logs,  119. 

Detroit,  Mich.    Absorption  of  switching  charges,  97. 

Detroit,  Mich.,  from  Coxton,  Pa.    Anthracite  coal,  241. 

Detroit,  Mich.,  to  Oakland,  Calif.    Baking  and  drying  ovens,  149. 

Detroit,  Mich.,  from  Philadelphia,  Pa.    Electric  storage  batteries,  131* 
57  I.  C.  C. 


796  TABLE  OF  LOCALITIBS. 

Detroit,  Mich.,  to  Springfield,  Tenn.   Glass  and  commodity  rates,  337. 

Dewey,  Okla.,  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gas,  133. 

Dolton,  III.,  to  Iowa.    Brick,  320. 

Douglas,  Ariz.,  from  Bisbee,  Ariz.    Ck)pper  ore,  332. 

Douglas,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Douglas,  Ariz.,  from  Forrest,  Ariz.    Lime  rock,  332. 

Douglas,  Ariz.,  to  New  York,  N.  Y.,  Galveston,  T^,  and  New  Orleans,  La.    Gop- 
per  bullion,  714. 

Dover,  N.  J.,  from  Scranton,  Pa.    Barley  coal,  147. 

Drexel,  N.  C,  from  SuUigent,  Ala.    Lumber,  500. 

Duluth,  Minn.,  from  Chicago,  111.,  and  St.  Paul  and  Minneapolis,  Minn.    Ber- 
ries, fruits,  melons,  and  vegetables;  refrigeration,  249. 

Dunmore,  Pa.,  to  Iowa,  Kansas,  Missouri,  and  Nebraska.    Anthracite  coal,  739. 

Dupo,  III,  from  Derry,  La.,  reconsigned  to  Rushville,  Ind.    Yellow-pine  lumber, 
635. 

Durham,  N.  C,  to  Hopewell,  Va.    Sulphuric  acid,  54  (61). 

Eagle  Pass,  Tex.,  to  Galveston,  Tex.    Smelter  products,  723. 

East  Ithaca,  N.  Y.,  from  Coxton,  Pa.    Anthracite  coal,  157. 

East  Norwood,  Ohio,  from  Gable,  S.  C.    Cypress  lumber,  501. 

East  Palestine,  Ohio,  to  Atlanta,  Ga.,  and  other  points  in  southern  classification 
territory.    Rubber  tires  and  tubes,  206. 

East  Point,  Ga.,  to  Hopewell,  Va.    Cotton  linters,  54  (58), 

East  St.  Louis,  111.    Allowances  to  short  lines,  371. 

East  St  .Louis,  111.,  from  I-a  Fayette,  La.    Old  rails,  479. 

East  St.  Louis,  III.,  from  Steele,  Mo.    Rails  and  angle  bars,  141. 

Eastern  cities  from  Huntington,  W.  Va.    Glass  bottles,  64. 

Eastern  seaboard  territory  from  Orange,  Beaumont,  Gktlveston,  and  Houston, 
Tex.    Clean  rice,  189. 

Eastern  shore  territory  to  anthracite  coal  region  of  Pennsylvania.    Mine  props, 
31  (35). 

Eastern  shore  territory  to  Shecandoah,  Pa.,  and  other  points  in  the  anthracite 
coal  region.    Mine  props,  31. 

Eastern  trunk  line  territory  from  Anaconda  and  Black  Eagle,  Mont,  Interna- 
tional, Utah,  Miami,  Ariz.,  and  Northport,  Wash.     Copper,  lead,  and  zinc, 

723. 

Eastern  trunk  line  territory  to  and  from  South  Bend  and  other  Indiana  points. 
Class  and  commodity  rates,  215. 

Eau  Claire,  Wis.,  from  midcontinent  oil  field,  Kan8.-0kla.     Petroleum  and 
products,  152. 

Edgewater  (now  Undercliff),  N.  J.,  from  Wasme  washery,  Clemo,  Pa.    Anthra- 
cite coal,  434. 

r.d    ardsville  Junction,  111.    Allowances  to  short  lines,  371. 

El  Dorado,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and 
coconuts,  231. 

El  Paso,  Tex.,  to  Galveston,  Tex.    Smelter  products,  723. 

EI  Paso,  Tex.,  from  Suffolk,  Va.    Peanuts,  520. 

Electra,  Tex.,  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gas,  137. 

Ellzabethport,  N.  J.,  from  Pennsylvania  mines.    Anthracite  coal,  381. 

Ellzabethport,  N.  J.,  from  Red  Ash  colliery.  Pa.,  for  reshipment    Anthracite 
coal,  432. 

Ellzabethport,  N.  J.,  from  Wyoming  coal  district.  Pa.    Anthracite  coal,  414. 

Elk  Point,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Elk  River,  Idaho,  to  New  York,  N.  Y.    Lumber,  272. 
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Elkhart,  iDd.,  to  and  from  eastern  trunk  line  and  New  England  territories. 
Class  and  commodity  rates,  215. 

Elkton,  Md.,  to  Hopewell,  Va.    Caustic  soda,  36L 

El  rod,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  803. 

Emerson,  Ark.,  to  Magnolia,  Ark.,  there  compressed  and  reshlpped  to  New  Hamp- 
sliire  and  Massachusetts.    Cotton,  486. 

Euola,  Pa.,  from  I'ennsylvania  mines,  diverted  to  Cameys  Point,  N.  J.    Bitu- 
minous coal,  461. 

Eudora,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts, 231. 

Evans,  Wash.,  to  Okanogan,  Wash.,  via  Canada.    Lime,  324. 

Evansville,  Ind.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 

Exeter,  Va.,  to  Old  Fort,  N.  C.    Bituminous  coal,  354. 

Fairview,  S.  Dak.,  to  Portland,  Oreg.,  consolidated  at  Minneapolis,  Minn.    Oats, 
629. 

Fayettevllle,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and 
coconuts,  231. 

Flint,  Mich.,  from  l*hiladt*lphia.  Pa.    Electric  storage  batteries,  131. 

l^lorida  to  Uopewell,  Va.    Sulphuric  acid,  54  (61). 

Florida  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 

Fordyce,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts, 231. 

Formosa  Junction,  III.    Allowances  to  short  lines,  37L 

Forrest,  Ariz.,  to  Douglas,  Ariz.    Lime  rock,  332. 

Forrest  City,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and 
coconuts,  231. 

Fort  Dodge,  Iowa,  to  and  from  points  In  official  classification  territory  east  of 
Indiana-Illinois  state  line.    Class  rates,  343. 

Fort  Huachuca,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Fort  Worth,  Tex.,  to  Camp  Pike  and  Carbell  Spur,  Ark.     Hogs,  474. 

Gable,  S.  C,  to  East  Norwood,  Ohio.    Cypress  lumber,  501. 

Galesburg,  III.,  fron»  Waterloo,  Iowa.    Fresh  meats  and  packing-house  prod- 
ucts, 170. 

Galveston,  Tex.,  from  Arizona.     Copper  bullion,  714. 

Galveston,  Tex.,  to  eastern  seaboard  territory.    Clean  rice,  189. 

Galveston,  Tex.,  from  Miami  and  Hayden,  Ariz.,  El  Paso,  Eagle  Pass,  Laredo, 
and  Brownsville,  Tex.    Smelter  products,  723. 

Galveston,  Tex.,  to  Oklahoma  and  Louisiana.     Iron  and  steel  articles,  390. 

Garfield,  Utah,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Georgia  to  Hopewell,  Va.    Cottonseed  hull  shavings  and  sulphuric  acid,  54. 

Georgia  to  Mobile,  Ala.,  for  export.    Cotton,  554. 

Georgia  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 

Glendive,  Mont,  from  California.    Lemons,  327. 

Glenpool,  Okla.,  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gas,  133. 

Glens  Falls.  N.  Y.,  to  Groton,  Conn.,  via  Midway,  Conn.    Cement,  704. 

Globe,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Globe.  Ariz.,  to  New  York,  N.  Y.,  Galveston,  Tex.,  and  New  Orleans,  La.    Copper 
bullion,  714. 

Goshen,  Ind.,  to  and  from  eastern  trunk  line  and  New  England  territories.    Class 
and  commodity  rates.  215. 

Grand  Island,  ]J^r.,  from  Council  Bluffs,  Iowa,  St.  Joseph,  Mo.,  and  Wathena, 
Kans.    Frult^and  vegetables ;  refrigeration,  426. 

Grand  Rapids,  Mich.,  to  Springfield,  Tenn.   Class  and  commodity  rates,  337. 
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Grand  Rapids,  Mich.,  to  Wisconsin,  Michigan,  and  Minnesota.     Plaster  and 
gypsnm  products,  264. 

Granite  City,  III.,  to  Helena,  Ark.    Class  and  commodity  rates,  11. 

Grape,  Calif.,  to  Clarkdale,  Ariz.    Hay,  181. 

GrasselU,  Ala.,  to  Hopewell,  Va.    Sulphuric  acid,  64  (61). 

Green  Bay,  Wis.,  to  Muskogee,  Okla.    Toilet  paper,  125. 

Greenville,  N.  H.,  from  Emerson,  Ark.,  compressed  and  reshipped  at  Magnolia, 
Ark.    Cotton,  486. 

Greenville  Piers,  N.  J.,  from  Cleveland,  Ohio,  for  export.    Portable  railway 
track,  311. 

Greenwood,  Miss.,  to  Hastings,  Fla.    Slack  barrel  gum  staves,  753. 

Greenwood,  Miss.,  to  Hopewell,  Va.    Cotton  linters,  54. 

Groton,  Conn.,  from  various  points  via  Midway,  Conn.    Lumber,  cement,  and 
steel  bars,  704. 

Gypsum,  Iowa,  to  and  from  points  in  official  classification  territory  east  of 
Indiana-Illinois  state  line.    Class  rates,  343. 

Habana,  Cuba,  from  St.  Lamberts,  Quebec,  Canada,  via  Key  West,  Fla.    Hay, 
289. 

Hamburg.  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and 
coconuts,  231. 

Hammond,  Ind.,  from  XJndercliff,  N.  J.,  and  Port  Ivory,  Staten  Island,  N.  Y. 
Copra  cake,  copra  meal,  and  coconut-oil  cake,  363. 

Harrisburg,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Hastings,  Fla.,  from  Greenwood,  Miss.    Slack  barrel  gum  staves,  753. 

Hayden,  Ariz.,  to  Galveston,  Tex.    Smelter  products,  723. 

Hayden.  Ariz.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Healdton,  Okla.,  from  Coffey ville,  Kans.    Petroleum  and  products,  663. 

Hecla,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Hegewisch,  111.,  from  north  Atlantic  ports.    Nitrate  of  soda,  222. 

Helena,  Ark.,  from  New  York,  Pennsylvania,  Ohio,  Kentucky,  Indiana,  Illinois, 
Michigan,  Wisconsin,  Minnesota,  Iowa,  Nebraska,  Kansas,  and  Missouri. 
Class  rates,  11. 

Helena,  Ark.,  from  St.  Louis,  Mo.,  Thebes,  Granite  City,  Peoria,  and  Chicago, 
111.,  and  Milwaukee,  Wis.    Class  and  commodity  rates,  11. 

Helix,  Oreg.,  from  Salem,  S.  Dak.,  consolidated  at  Minneapolis,  Minn.    Oats,  629. 

HellertowTi,  Pa.,  from  Seaboard,  N.  J.    Coke,  505. 

Hewlett,  Va.,  to  Roaring  Springs,  Pa.    Pulp  wood,  329. 

Hickory,  N.  C,  from  SuUigent,  Ala.    Lumber,  509. 

Hog  Island  shipyard  (Philadelphia),  Pa.  Interchange  switching  and  car  spot- 
ting service,  90. 

Hokendauqua,  Pa.,  from  Seaboard,  N.  J.    Coke,  657. 

Hope,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and  coco- 
nuts, 231. 

Hopewell,  Va.,  from  Carney's  Point,  N.  J.    Sulphuric  acid,  270. 

Hopewell,  Va.,  from  Carolina  and  southeastern  territories.  Cotton  linters,  cot- 
tonseed hull  shavings,  and  sulphuric  acid,  54. 

Hopewell,  Va.,  from  Elkton,  Md.    Caustic  soda,  361. 

Hopewell,  Va.,  from  Georgia,  Florida,  Alabama,  North  Carolina,  and  South 
Carolina.    Sulphuric  acid,  54  (61). 

Hot  Springs,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and 
coconuts,  231.  '  .*l^ 

Houma,  La.,  from  Pascola,  Mo.,  and  Success,  Ark.    Gum  staves,  471. 

Houston,  Tex.,  to  eastern  seaboard  territory.    Clean  rice,  189. 
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Houston,  Tex.,  to  Oklahoma  and  Louisiana.    Iron  and  steel  articles,  300. 

Houston,  Tex.,  from  San  Francisco  and  Oakland,  Calif.,  and  Seattle,  Wash. 
Copra,  466. 

Huntington,  W.  Va.,  to  and  from  eastern  cities,  trunk  line  and  New  England 
territories.    Class  and  commodity  rates,  64. 

Huntington,  W.  Va.,  from  Ottawa,  Millington,  Utica,  and  Wedron,  111.  Glass 
sand,  259. 

Hurley,  N.  Mex.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Idaho  to  Minneapolis  or  Minnesota  Transfer,  Minn.,  reconsigned  to  points  east 
of  Chicago,  111.    Lumber,  709. 

Illinois  to  Chicago,  111.,  stopped  at  Terre  Haute,  Ind.,  for  creosoting.  Cross- 
ties,  24. 

Illinois  to  Helena,  Ark.    Class  rates,  11. 

Illinois  from  Springfield  district.  111.  Coal ;  divisions  and  absorptions  of  switch- 
ing charges,  274. 

Illinois  mhies  to  St.  Louis,  Mo.    Coal,  639. 

Indiana  to  and  from  eastern  trunk  line  and  New  England  territories.  Class 
and  commodity  rates,  215. 

Indiana  to  Helena,  Ark.    Class  rates,  11. 

Indiana  from  Mississippi.    Crossties,  286. 

Indiana  mines  to  St.  Louis,  Mo.    Coal,  639. 

Indiana-Illinois  state  line,  points  east  of,  to  and  from  Fort  Dodge,  Kalo,  Gypsum, 
and  Marshall  town,  Iowa.    Class  rates,  343. 

International,  Utah,  to  Chicago  district,  central  freight  association,  trunk  line, 
and  New  England  territories.    Copper,  723. 

Iowa  from  Chicago  switching  district,  and  Shermerville  and  Dolton,  111. 
Brick,  320. 

Iowa  to  Helena,  Ark.    Class  rates,  11. 

Iowa  from  Kansas  and  Missouri.    Fruits  and  vegetables ;  refrigeration,  426. 

Iowa  to  and  from  Nebraska.    Fruits  and  vegetables ;  refrigeration,  426. 

Iowa  from  Pennsylvania.    Anthracite  coal,  739. 

Irvin,  Wash.,  from  I,iOs  Angeles,  Calif.    GWnding  balls,  184. 

Isanti,  Minn.,  to  Albia,  Iowa.    Potatoes;  minimum  weight,  385. 

Ivorydale,  Ohio,  from  Los  Angeles,  Calif.    Soya-bean  oil,  42. 

Ivorydale,  Ohio,  from  north  Atlantic  ports.    Nitrate  of  soda,  222. 

Ivorydale,  Ohio,  from  San  Francisco  and  Oakland,  Calif.,  and  Seattle,  Wash. 
Copra,  465. 

Jackson,  Miss.,  to  Hopewell,  Va.    Cotton  llnters,  54  (58). 

Jackson,  Miss.,  from  Ohio  and  Mississippi  river  crossings,  and  Chicago,  111., 
and  related  points.    Class  and  commodity  rates,  107. 

Jacksonville,  Fla.,  to  Arkansas.    Fruits  and  vegetables,  231. 

.Tucksonville,  Fla.,  to  Birmingham.  Ala.    Tar,  410. 

Jacksonville,  Fla.,  to  Hopewell,  Va.     Sulphuric  acid,  54  (61). 

Jelks,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and  coco- 
nuts, 231. 

.ferome,  Ariz.,  from  Dawson,  N.  Mex.    Coal,  300. 

Jersey  City,  N.  J.    Apples;  demurrage,  369. 

Jersey  City,  N.  J.,  to  Rahway  and  Woodbrldge,  N.  J.  Coal  ashes  and  cinders, 
632. 

Jonesboro,  Ark.    Lumber;  demurrage,  145. 

Kalo,  Iowa,  to  and  from  points  in  official  classification  territory  east  of  Indiana- 
Illinois  state  line.    Class  rates,  343. 

Kane,  Pa.    Interchange  switching,  244. 
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Kansas  to  Eau  Claire,  Chippewa  Falls,  and  Menomonie,   Wis.     Petroleam 
and  products,  152. 

Kansas  to  Helena,  Ark.    Class  rates,  11. 

Kansas  to  Iowa  and  Nebraslca.    Fruits  and  vegetables;  refrigeration,  426w 

Kansas  to  Milwaultee  and  Racine,  Wis.    Refined  petroleum  products,  597* 

Kansas  from  Pennsylvania.    Anthracite  coal,  739. 

Kansas  City,  Mo.,  from  Camp  Pike  and  Carbell  Spur,  Ark.    Hogs,  474, 

Kansas  City,  Mo.,  to  Camp  Pike  and  Carl)ell  Spur,  Ark.    Hogs,  474. 

Kansas  City,  Mo.,  to  Lawrence,  Kans.    Newspapers,  743. 

Kansas  City,  Mo.,  from  Wheatland,  Wyo.    Sweet-clover  seed,  637. 

Kansas  City,  Mo.-Kans.,  to  Chicago,  111.    Fuel  and  refined  oil,  197. 

Kell,  111.,  to  Chicago,  111.,  stopped  at  Terre  Haute,  Ind-.,  for  creosoting.    Crosa- 
Ues,  24. 

Kellogg,  Idaho,  to  points  on  and  east  of  the  Missouri  and  Mississippi  rivers. 
Pig  lead,  723. 

Kensett,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts, 231. 

Kentucky  to  Helena,  Ark.    Class  rates,  11. 

Keokee,  Va.,  to  Old  Fort,  N.  C.    Bituminous  coal,  354. 

Kewaunee,  Wis.,  to  and  from  New  York,  N.  Y.,  and  other  points  in  trunk-line 
territory.    Class  and  commodity  rates,  418. 

Key  West,  Fia.    Hay ;  demurrage,  289. 

Kinmundy,  III.,  to  Chicago,  IlL,  stopped  at  Terre  Haute,  Ind.,  for  creosoting. 
Crossties,  24. 

Knoxville,  Tenn.,  to  and  from  Pascagoula  and  Moss  Point,  Miss.    Class  and 
commodity  rates,  112  (117). 

La  Manda  Park,  Calif.,  to  Lewiston,  Miles  City,  and  Glendive,  Mont    Lemons, 
327. 

La  Salle,  111.,  to  and  from  various  destinations.    Various  commodities,  173. 

Lafayette,  La.,  to  East  St.  Louis  and  Madison,  111.    Old  rails,  479. 

Lancaster,  Pa.    Empty  barrels :  demurrage,  627. 

Lansing,  Mich.    Lumber ;  demurrage,'  493. 

Laredo,  Tex.,  to  Galveston,  Tex,    Smelter  products,  723. 

Lawrence,  Kans.,  from  Kansas  City,  Mo.    Newspapers,  743. 

Lehigh  coal  region.  Pa.,  to  Elizabethport,  N.  J.    Anthracite  coal,  381. 

Lehigh  coal  region,  Pa.,  to  Perth  Amboy,  N.  J.    Anthracite  coal,  375. 

Lewis,  Wis.,  to  Pittsburgh,  Pa.    Potatoes ;  minimum  weight,  385. 

Lewiston,  Idaho,  to  Regina, .Saskatchewan.    Cherries;  express  rates,  511* 

Lewiston,  Mont,  from  California.    Lemons,  327. 

Lexington,  Tex.,  to  Camp  Pike  and  Carbell  Spur,  Ark.    Hogs,  474. 

Lincoln,  Nebr.,  from  St  Joseph,  Mo.    Fruits  and  vegetables;  refrigeration,  426.* 

Litchfield,  111.,  from  St.  Louis,  Mo.    Scrap  iron,  298. 

I-«ittle  Rock,  Ark.    Lumber ;  demurrage,  139. 

Little  Rock,  Ark.,  from  New  Orleans,  La.,  Mobile,  Ala.,  and  Jacksonville,  Fla. 
Fruits  and  vegetables;  fourth  section,  231  (240). 

Lompoc,  Calif.,  to  Clarkdale,  Ariz.    Infusorial  earth,  625. 

Loogootee,  111.,  to  Chicago,  111.,  stopped  at  Terre  Haute,  Ind.,  for  creosoting. 
Crossties,  24. 

Los  Angeles,  Calif.,  to  Arizona,  Nevada,  Montana,  Utah,  and  other  points. 
Grinding  balls,  184. 

Los  Angeles,  Calif.,  from  Beliemont,  Ariz.,  reshii^>ed  to  Williams,  Arts.    Loco- 
motive and  tender,  167. 
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Los  Angeles,  Calif.,  to  Ivorydale,  Ohio.    Soya-bean  oil  42. 

I  ..3  Angeles,  Calif.,  from  Minnequa,  Colo.    Iron  and  steel  articles,  253. 

Los  Angeles,  Calif.,  from  New  York,  N.  Y.    Hand  fire  extinguishers,  143. 

Los  Angeles,  Calif.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 

Louisiana  from  Galveston  and  Houston,  Tex.    Iron  and  steel  articles,  390. 

Louisville,  Ky.,  to  Jackson  and  Meridian,  Miss.  Class  and  commodity  rates, 
107. 

Louisville,  Ky.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 

Lowell,  Mass.,  from  Emerson,  Ark.,  compressed  and  reshipped  at  Magnolia, 
Ark.    Cotton,  486. 

McAlester,  Okla.,  from  Menasha  and  Appleton,  Wis.    Wrapping  paper,  125. 

McGllI,  Nev.,  from  St.  Louis,  Mo.,  originating  at  Birmingham,  Ala.  Pig  iron, 
491. 

Macomb,  111.,  from  Waterloo,  Iowa.  Fresh  meats  and  packing-house  products, 
170. 

Macon,  Ga.,  to  Hopewell,  Va.    Sulphuric  add,  54  (61). 

Madison,  111.,  from  Lafayette,  La.    Old  rails,  479. 

Madison,  III.,  from  Steele,  Mo.    Hails  and  angle  bars,  141. 

Madison,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Magnolia,  Ark.,  from  Emerson,  Ark.,  compressed  and  reshipped  to  New  Hamp- 
shire and  Massachusetts.    Cotton,  486. 

Manitowoc,  Wis.,  to  and  from  New  York,  N.  Y.,  and  other  points  in  trunk  line 
territory.    Class  and  commodity  rates,  418. 

Maple  Grove.  Mass.,  from  Emorson,  Ark.,  compressed  and  reshipped  at  Mag- 
nolia, Ark.    Cotton,  486. 

Marcus  Hook,  Pa.,  to  Oklahoma  City,  Okla.    Congoleum,  757. 

Marcus  Hook,  Pa.,  from  Sistersville,  W.  Va.    Gasoline,  48. 

Marinette,  Wis.,  to  and  from  New  York,  N.  Y.,  and  other  points  In  trunk  line 
territory.    Class  and  commodity  rates,  418. 

Marion,  N.  C,  from  Sulligent,  Ala.    Lumber,  509. 

Marshalltown,  Iowa,  to  and  from  points  In  official  classification  territory  east 
of  Indiana-Illinois  state  line.    Class  rates,  343.    ^ 

Maryland  to  anthracite  coal  region  of  Pennsylvania.    Mine  props,  31  (35). 

Maryland  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 

Maryland  to  Shenandoah,  Pa.,  and  other  points  in  the  anthracite  coal  region. 
Mine  props,  3L 

Massachusetts  from  Emerson,  Ark.,  compressed  and  reshipped  at  Magnolia,  Ark. 
Cotton,  486. 

Massachusetts  from  Virginia,  North  Carolina,  and  South  Carolina,  reconsigned 
at  Cape  Charles,  Va.    Lumber,  129. 

Melville  colliery,  Pa.,  to  Ellzabethport,  N.  J.    Anthracite  coal,  414. 

Memphis,  Tenn.    Concentration  and  compression  of  cotton,  212. 

Memplils,  Tenn.,  from  Aberdeen,  Miss.,  diverted  to  Cairo,  111.,  and  subsequently 
diverted  to  Alton,  HI.    Lumber,  623. 

Memphis,  Tenn.,  from  Binghamton.  N.  Y.    Medicine,  453. 

Memphis,  Tenn.,  to  Birmingham,  Ala.    Tar,  410. 

Mena,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and  coco- 
nuts, 231. 

Menasha,  Wis.,  to  McAlester,  Okla.    Wrapping  paper,  126. 

Menominee,  Mich.,  to  Muskogee  and  Tulsa,  Okla.    Wrapping  paper,  125. 

Menominee,  Mich.,  to  and  from  New  Yoiic,  N.  Y.,  and  other  points  in  t4:unk  line 
territory.    Class  and  commodity  rates,  418. 
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Menomonle,  Wis.,  from  mldcontinent  oil  field,  Kaneu-iOkla.    Petroleum  and  prod- 
ucts, 152. 

Meridian,  Miss.,  from  Nobel,  Ontario.    Cotton  Unters,  283. 

Meridian,  Miss.,  from  Ohio  and  Mississippi  river  crossings,  and  Chicago,  UU 
and  related  points.    Class  and  commodity  rates,  107. 

Mexico  to  United  States.    Copper,  lead,  and  smelter  products,  723. 

Miami,  Ariz.,  to  Chicago  district,  central  freight  association,  trunk  line,  and 
New  England  territories.    Copper  and  lead,  723. 

Miami,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Miami,  Ariz.,  to  Galveston,  Tex.    Smelter  products,  723. 

Miami,  Ariz.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Michigan  from  Chicago,  111.     Berries,  fruits,  melons,  and  vegetables;  refrig- 
eration, 249. 

Michigan  to  Helena,  Ark.    Class  rates,  11. 

Michigan  from  Grand  Rapids,  Mich.    Plaster  and  gypsum  products,  264. 

Michigan  City,  Ind.,  to  and  from  eastern  trunk  line  and  New  England  terri- 
tories.   Class  and  commodity  rates,  215. 

Mldcontinent  oil  field,  Kans.-Okla.,  to  Eau  Claire,  Chippewa  Falls,  and  Me- 
nomonle, Wis.    Petroleum  and  products,  152. 

Mldian,  Kans.,  from  Beaumont,  Tex.    Wrought-lron  pipe,  437. 

Midway,  Conn.,  from  various  points  destined  to  Groton,  Conn.    Lumber,  cement, 
and  steel  bars,  704. 

Miles  City,  Mont,  from  California.    Lemons,  327. 

Millers,  Nev.,  to  BIythe  Junction,  Calif.    Second-hand  mining  machinery,  38. 

Mllllngton,  111.,  to  Huntington  and  West  Huntington,  W.  Va.    Glass  sand,  250. 

Milwaukee,  Wis.,  to  Helena,  Ark.    Class  and  commodity  rates,  11. 

Milwaukee,  Wis.,  from  Kansas  and  Oklahoma.    Refined  petroleum  products,  507. 

Milwaukee,  Wis.,  to  Lansing,  Mich.,  originating  at  Deerbrook,  Wis.   Lumber,  493. 

Minneapolis,  Minn.,  to  Duluth,  Minn.,  and  Wisconsin.    Berries,  fruits,  mel<His, 
and  vegetables;  refrigeration,  249. 

Minneapolis,  Minn.,  from  Oregon,  Washington,  Idaho,  and  Minnesota,  recon- 
signed  to  points  east  of  Chicago,  111.    Lumber,  709. 

Minneapolis,  Minn.,  from  South  Dakota,  consolidated  and  forwarded  to  Portland 
and  Helix,  Oreg.,  and  Tacoma,  Wash.    Oats,  629. 

Minnequa,  Colo.,  to  Seattle,  Wash.,  Portland,  Oreg.,  and  San  Frandsoo  and 
Los  Angeles,  Calif.    Iron  and  steel  articles,  253. 

Minnesota  from  Grand  Rapids,  Mich.    Plaster  and  gypsum  products,  264. 

Minnesota  to  Helena,  Ark.    Class  rates,  11. 

Minnesota  to  Minneapolis  or  Minnesota  Transfer,  Minn.,  reconslgned  to  poinls 
east  of  Chicago,  111.    Lumber,  709. 

Minnesota  to  official  classification  territory.    Potatoes ;  minimum  weight,  886. 

Minnesota  Transfer,  Minn.,  from  Oregon,  Washington,  Idaho,  and  Minnesota, 
reconslgned  to  points  east  of  Chicago,  111.    Lumber,  709. 

Mlnotola,  N.  J.    Bituminous  coal ;  demurrage,  439. 

Mishawaka,  Ind.,  to  and  from  eastern  trunk  line  and  New  England  territorial 
Class  and  commodity  rates,  215. 

Mississippi  to  Hopewell,  Va.    Cottonseed  hull  shavings  and  cotton  Unters,  5C 

Mississippi  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 

Mississippi  to  Ohio  and  Indiana.    Crosstles,  286. 

Mississli^i  to  various  destinations.    Lumber,  698. 

Mississippi  River,  points  on  and  east  of,  from  Kellogg,  Idaho.    Pig  lead,  728. 
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Mississippi  River  crossings  to  Meridian  and  Jackson,  Miss.   Class  and  commodity 

rates,  107. 
Mississippi  River  crossings  to  and  from  Moss  Point  and  Pascagoula,  Miss. 

Class  and  commodity  rates,  112  (117). 
Missouri  to  Des  Moines,  Iowa.    Walnut  logs,  119. 
Mlssourh  to  Helena,  Ark.    Class  rates,  11. 

Missouri  to  Iowa  and  Nebraska.    Fruits  and  vegetables ;  refrigeration,  426. 
Missouri  from  Pennsylvania.    Anthracite  coal,  739. 
Missouri  River,  points  on  and  east  of,  from  Kellogg,  Idaho.    Pig  lead,  723. 
Mobile,  Ala.,  from  Alabama  and  (Georgia  for  export.    Cotton,  554. 
Mobile,  Ala.,  to  Arkansas.    Citrus  fruits  and  coconuts,  23L 
Mobile,  Ala.,  from  New  Orleans,  La.    Sugar,  605. 
Mobile,  Ala.,  to  Rondout,  111.    Blackstrap  molasses,  359. 
Monroe,  La.,  from  Cairo,  111.    Coarse  grain,  227. 
Montana  from  Los  Angeles,  Calif.    Grinding  balls,  184. 
Montgomery,  Ala.,  to  Hopewell,  Vn.     Sulphuric  acid,  54  (61). 
Montgomery,  Ala.,  from  New  Orleans,  La.,  and  Savannah,  Ga.    Sugar,  610. 
Morales,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 
MorencI,  Ariz.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 
Morenci,  Ariz.,  to  New  York,  N.  Y.,  Galveston,  Tex.,  and  New  Orleans,  La. 

Copper  bullion.  714. 
Morganton,  N.  C,  from  Sulllgent,  Ala.    Lumber,  509. 
Moss  Point,  Miss.,  to  and  from  Ohio  and    Mississippi    river    crossings,  and 

Chicago,  111.,  and  related  points.    Class  and  commodity  rates,  112. 
Mount  Vernon,  Ohio.    Standard  time  zone,  455. 

Muskogee,  Okla.,  from  Green  Bay,  Brokaw,  and  Nekoosa,  Wis.    Toilet  and  wrap- 
ping imper,  125. 
Napanee,  Ind.,  to  and  from  eastern  trunk  line  and  New  England  territories. 

Class  and  commodity  rates,  215. 
Nashville.  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.     Citrus  fruits  and 

coconuts,  231. 
Nashville,  Mich.,  from  Silsbee,  Tex.    Yellow-pine  lumber,  165. 
Nashville,  Tenn.,  to  Birmingham,  Ala.    Tar,  410. 

National  Stock  Yards,  111.,  from  Camp  Pike  and  Carbell  Spur,  Ark.    Hogs,  474. 
Nebraska  to  Helena,  Ark.    Class  rates,  11. 

Nebraska  to  and  from  Iowa.     Fruits  and  vegetables;  refrigeration,  426. 
Nebraska  from  Kansas  and  Missouri.    Fruits  and  vegetables ;  refrigeration,  426. 
Nebraska  from  Pennsylvania.    Anthracite  coal,  739. 
Neenah,  Wis.,  to  McAlester,  Okla.    Wrapping  paper,  125. 
Nekoosa,  Wis.,  to  Muskogee,  Okla.    Wrapping  paper,  125. 
Nevada  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

New  England  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 
New  England  to  Pascagoula  and  Moss  Point,  Miss.    Class  and  commodity  rates, 

112  (118). 
New  England  territory  to  and  from  Huntington,  W.  Va.    Class  and  commodity 

rates,  64. 
New  Ehigland  territory  from  Northport,  Wash.,  International,  Utah,  Miami, 

Ariz.,  and  Anaconda  and  Black  Eagle,  Mont.    Copper,  zinc,  lead,  and  lead 

bullion,  723. 
New  England  territory  to  and  from  Portsmouth,  Ohio.    Class  and  commodity 

rates,  78. 
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New  England  territory  to  and  from  South  Bend  and  other  Indiana  points. 

Class  and  commodity  rates,  215. 
New  Hampshire  from  Emerson,  Ark.,  compressed  and  reshlpped  at  Magnolia, 

Ark.    Cotton,  486. 
New  Jersey  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 
New  Jersey  -from  North  Carolina  and  South  Carolina,  reconsigned   at  Cape 

Charles,  Va.    Lumber,  281. 
New  Orleans,  La.,  from  Arizona.    Copper  bullion,  714. 
New  Orleans,  La.,  to  Arkansas  Citrus  fruits  and  coconuts,  231. 
New  Orleans,  La.,  to  Birmingham,  Ala.    Creosote  oil  and  tar,  410. 
New  Orleans,  La.,  to  Mobile,  Ala.    Sugar,  605. 
New  Orleans,  La.,  to  Montgomery,  Ala.    Sugar,  610. 

New  Orleans,  La.,  to  Violet,  Phoenix,  and  Pointe-a-la-Hache,  La.    Cypress  lum- 
ber, 489. 
New  York  to  Helena,  Ark.    Class  rates,  11. 

New  York  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 
New   York  from  North  Carolina  and   South  Carolina,  reconsigned   at   Cape 

Charles,  Va.    Lumber,  281. 
New  York,  N.  Y.    Lumber ;  demurrage,  272. 
New  York,  N.  Y.    Waste  paper  stock ;  loading,  686. 
New  York,  N.  Y.,  from  Arizona.    Copper  bullion,  714. 
New  York,  N.  Y.,  to  and  from  Cadillac,  Mich.    Class  and  commodity  rates, 

fourth  section,  418. 
New  York,  N.  Y.,  from  Cleveland,  Ohio,  for  export    Portable  railway  track,  311. 
New  York,  N.  Y.,  to  Hegewisch,  111.,  and  Ivorydale  and  Willow,  Ohio.    Nitrate 

of  soda,  222. 
New  York,  N.  Y.,  to  and  from  Huntington,  W.  Va.     Class  and  commodity 

rates,  64. 
New  York.  N.  Y.,  to  and  from  Menominee,  Mich.,  and  Marinette,  Kewaunee, 

and  Manitowoc,  Wis.    Class  and  commodity  rates,  418. 
New  York,  N.  Y..  to  Pascagoula  and  Moss  Point,  Miss.    Class  and  commodity 

rates,  112  (118). 
New  York,  N.  Y.,  to  Seattle,  Wash.,  and  Los  Angeles,  Calif.    Hand  fire  extin- 
guishers, 143. 
New  York,  N.  Y.,  to  and  from  South  Bend  and  other  Indiana  points.    Class  and 

commodity  rates,  215. 
New  York,  N.  Y.,  from  Springfield,  Tenn.    Class  and  commodity  rates,  337. 
New  York  harbor.    Chestnut  lumber;  demurrage  and  towage  charges,  450. 
New  York  Mills,  Minn.,  to  Omaha,  Nebr.    Pickles  in  brine,  294. 
Newberry,  S.  C,  to  Hopewell,  Va.    Cotton  linters,  54  (58). 
Newport,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.     Citrus  fruits  and 

coconuts,  231. 
Nobel,  Ontario,  to  Meridian,  Miss.    Cotton  linters,  283. 
Nogales,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Norfolk,  Va.,  to  and  from  Huntington,  W.  Va.    Class  and  commodity  rates,  64. 
North   Atlantic  ports  to  Hegewisch,   111.,   and   Ivorydale  and   Willow,  Ohio. 

Nitrate  of  soda,  222. 
North  Baton  Rouge,  La.,  from  Electra,  Tex.    Liquefied  petroleum  gas,  137. 
North  Baton  Rouge,  La.,  from  Oklahoma.    Liquefied  petroleum  gas,  -133. 
North  Carolina  to  Cape  Charles,  Va.,  reconsigned  to  Massachusetts,  Oonneeti- 

cut,  and  Rhode  Island.    Lumber,  129. 
North  Carolina  to  Cape  Charles,  Va.,  reconsigned  to  New  York  and  New  Jersey. 

Lumber,  281. 
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North  Carolina  to  Hopewell,  Va.     Cottonseed  bull  shavings  and  sulphuric 

acid,  54. 
Vorth  Carolina  to  and  from  South  Carolina,  Georgia,  Florida,  Alabama,  Mis- 
sissippi, New  England,  New  York,  Pennsylvania,  New  Jersey,  Maryland,  and 

Delaware.    Class  and  commodity  rates,  523. 
North  Tonawanda,  N.  Y.    Pig  iron,  steel  products  and  ferroroanganese ;  car 

spotting,  745. 
Northport,  Wash.,  to  Chicago  district,  central  freight  association*  trunk  line, 

and  New  England  territories.    Lead  and  lead  bullion,  723. 
Nutley,  N.  J.,  from  Cleveland,  Ohio.    Barrels,  423. 
Oakland,  Calif.,  from  Detroit,  Mich.    Baking  and  drying  ovens,  149. 
Oakland,  Calif.,  to  Ivory  dale,  Ohio,  Houston  and  Dallas,  Tex.,  and  Port  Ivory, 

Staten  Island,  N.  Y.    Copra,  465. 
Official  classification  territory.    Caitrifugal  cream  separators;  rating,  668. 
Official  classification  territory.    ShQet-metal  building  work;  rating,  52. 
Official  classification  territory.    Scrap  leather;  rating,  481. 
Official  classification  territory.     Sulphuric  add  and  chloride  of  zinc;  return 

transportation  of  unloaded  portions,  201. 
Official  classification  territory  to  Atlanta,  Ga.,  and  other  points  in  southern 

classification  territory.    Rubber  tires  and  tubes,  206. 
Official  classification  territory  to  and  from  Fort  Dodge,  Kalo,  Gypsum,  and 

Marshalltown,  Iowa.    Class  rates,  343. 
Official  classification  territory  from  Minnesota.    Potatoes ;  minimum  weight,  385. 
Ogemaw,  Ark.,  to  Jonesboro,  Ark.,  reconslgned  to  Coffey  ville,  Kans.     Lumber,  145. 
Oglesby,  III.,  to  and  from  Cedar  Point,  III.    Passenger  fares,  367. 
Ohio  to  Helena,  Ark.    Class  rates,  11. 
Ohio  from  Mississippi.    Crossties,  286. 
Ohio  River  crossings  to  Meridian  and  Jackson,  Miss.    Class  and  commodity 

rates,  107. 
Ohio  River  crossings  to  and  from  Pascagoula  and  Moss  Point,  Misa    Class  and 

commodity  rates,  112  (117). 
Okanogan,  Wash.,  from  Evans,  Wash.,  via  Canada.    Lime,  324. 
Oklahoma  from  Deepwater,  Mo.     Sewer  segment  blocks  and  hollow  building 

tile,  459. 
Ok  nhoma  to  Eau  Claire,  Chippewa  Falls,  and  Menomonie,  Wis.    Petroleum  and 

products,  152. 
Oklahoma  from  Galveston  and  Houston,  Tex.    Iron  and  steel  articles,  390. 
Oklahoma  to  Milwaukee  and  Racine,  Wis.    Refined  petroleum  products,  597. 
Oklahoma  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gas,  133. 
Oklahoma    from    Wisconsin    and    Menonrinee,    Mich.      Toilet    and    wrapping 

paper,  125. 
Oklahoma  City,  Okla.,  from  Burkbumett,  Tex.    Crude  petroleum,  22. 
Oklahoma  City,  Okla.,  from  Camp  Pike  and  Carbell  Spur,  Ark.    Hogs,  474. 
Oklahoma  City,  Okla.,  from  Marcus  Hook,  Pa.    Congoleum,  757. 
Oklahoma,  Panhandle  of.     Standard  time  zone,  455. 
Old  Fort,  N.  C,  from  Virginia  mines.    Bituminous  coal,  354. 
Omaha,  Nebr.,  from  Council  Bluffs,  Iowa.     Fruits  and  vegetables;  refrigera- 
tion, 426. 
Omaha,  Nebr.,  from  New  York  Mills,  Minn.    Pickles  in  brine,  294. 
Orange,  Tex.,  to  eastern  seaboard  territory.    Clean  rice,  189. 
Oregon  to  Minneapolis  or  Minnesota  Transfer,  Minn.,  reconslgned  to  i)oints  east 

of  Chicago,  lit    Lumber,  709. 
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Osceola,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts, 231. 

Ottawa,  111.,  to  Huntingtc»n  and  West  Huntington,  W.  Va.    Glass  sand,  259. 

Owosso,  Mich.,  from  Texla,  Tex.    Lumber,  503. 

Pacific  coast  from  Minnequa,  Ohio.    Iron  and  steel  articles,  253. 

Pacific  coast  ports  from  Chicago,  111.,  and  Terre  Haute  and  Vlncennes,  Ind., 
for  export  to  the  Orient.    Iron  an4  steel  articles,  339. 

Paducah,  Ky.,  from  Brilliant,  Ala.     Staves,  37. 

Parkin,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts, 231. 

Pascagoula,  Miss.,  to  and  from  Ohio  and  Mississippi  river  crossings,  and  Chi- 
cago, 111.,  and  related  points.    Class  and  commodity  rates,  112. 

Pascola,  Mo.,  to  Houma,  La.    Gum  staves,  471. 

Pelham,  Ga.,  to  Hopewell,  Va.     Sulphuric  acid,  54  (61). 

Pennsylvania  to  Helena,  Ark.    Class  rates,  11. 

Pennsylvania  to  Iowa,  Kansas,  Missouri,  and  Nebraska.    Anthracite  coal^  739. 

Pennsylvania  to  and  from  North  Carolina.    Class  and  commodity  rates,  523. 

Pennsylvania  mines  to  Carney's  Point,  N.  J.,  diverted  at  Enola,  Pa.    Bituminous 
coal,  461. 

Pennsylvania  mines  from  eastern  shore  territory  of  Virginia,  Delaware,  and 
Maryland.    Mine  props,  31  (35). 

Pennsylvania  mines  to  Ellzabethport,  N.  J.     Anthracite  coal,  381,  414. 

Pennsylvania  mines  to  Ellzabethport  and  Port  Johnston,  for  reshlpment.     An- 
thracite coal,  432. 

Pensacola,  Fla.,  to  Birmingham,  Ala.    Tar,  410. 

Pensacola,  Fla.,  to  Hopewell,  Va.     Sulphuric  acid,  54  (61). 

Peoria,  111.,  to  Helena,  Ark.    Class  and  commodity  rates,  11. 

Peoria,  111.,  to  Springfield,  Teun.    Class  and  commodity  rates,  337. 

Perth  Amboy,  N.  J.,  from  Lehigh  coal  region.  Pa.    Anthracite  coal,  375. 

Perth  Amboy,  N.  J.,  to  Rahway,  N.  J.    Coal  ashes  and  cinders,  632. 

Philadelphia,   Pa.,   to   Clarkdale,   Ariz.     Wrought   steel   pipe,   bolts,   packing. 
Iron  steam  separators,  fittings,  and  gauges,  483. 

Philadelphia,  Pa.,  to  Detroit  and  Flint,  Mich.    Electric  storage  batteries,  131. 

Philadelphia,  Pa.,  to  Hegewlsch,  111.,  and  Ivorydale  and  Willow,  Ohio.    Nitrate 
of  soda,  222. 

Philadelphia,  Pa.,  to  and  from  Huntington,   W.  Va.    Class  and   commodity 
rates,  64. 

Phoenix,  La.,  from  New  Orleans,  La.    Cypress  lumber,  489. 

Picayune,  Miss.,  from  Chicago,  III.    Oats,  701. 

Pine  Bluff,  Ark.,  from  Blackfoot  and  Sugar  City,  Idaho.    Refuse  molasses,  179. 

Pine  Bluff,  Ark.,  from  New  Orleans,  La.,  Mobile,  Ala.,  and  Jacksonville,  Fla. 
Fruits  and  vegetables;  fourth  section,  231  (240). 

Pittsburgh,  Pa.,  from  Cameron  and  Lewis,  Wis.    Potatoes;  minimum  weighty 
385. 

Pittsburgh  district.  Pa.    Joint  rates,  divisions  and  allowances,  1, 

Platte,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Polnte-a-la-Hache,  La.,  from  New  Orleans,  La.    Cypress  lumber,  489. 

l»on  Pon,  S.  C,  to  Hopewell,  Va.    Sulphuric  acid,  54  (61). 

I'ort  Huron,  Mich.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 

Port  Ivory,  Stnten  Island,  N.  Y.,  to  Hanmiond,  Ind.    CJopra  cake,  copra  meal, 
and  coconut-oU  cake,  363. 

Port  Ivory,  Staten  Island,  N.  Y.,  from  San  Francisco  and  Oakland,  Calif.,  and 
SsatUe,  Wash.    Copra,  465. 
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Port  Johnston,  N.  J.,  from  Red  Ash  colliery.  Pa.,  for  reshlpment    Anthracite 

coal,  432. 
Portland,  Oreg.,  from  Minnequa,  Colo.    Iron  and  steel  articles,  258. 
Portland,  Oreg.,  from  South  Dakota,  consolidated  at  Minneapolis,  Minn.    Oats, 

029. 
Portsmouth,  Ohio,  to  and  from  Ashland,  Ky.,  and  trunk  line  and  New  Ehigland 

territories.    Class  and  commodity  rates,  78. 
Prescott,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.     Citrus  fruits  and 

coconuts,  231. 
Racine,  Wis.,  from  Kansas  and  Oklahoma.    Refined  petroleum  products,  597. 
Rahway,  N.  J.,  from  Jersey  City  and  Perth  Amboy,  N.  J.     Coal  ashes  and 

cinders,  632. 
Red  Ash  colliery.  Pa.,  to  Ellzabethport  and  Port  Johnston,  N.  J.,  for  reship- 

ment    Anthracite  coal,  432. 
Red  Rock,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 
Reglna,    Saskatchewan,   Canada,    from    Lewiston,    Idaho,    and    Union,    Oreg. 

(cherries;  express  rates,  511. 
Rhode  Island  from  Virginia,  North  Carolina,  and  South  Carolina,  reconsigned 

at  Cape  Charles,  Va.    Lumber,  129. 
Roaring  Spring,  Pa.,  from  Virginia.    Pulp  wood,  329. 
Rockwood,  Tenn.,  from  Terre  Haute,  Ind.    Mill  cinder,  549. 
Rogers,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts, 231. 
Rondout,  111.,  from  Mobile,  Ala.    Blackstrap  molasses,  359. 
Rushville,  Ind.,  from  Dupo,  111.,  originating  at  Derry,  La.    Yellow-pine  lumber, 

635. 
Rutherford,  Pa.,  from  West  Virginia  mines,  diverted  to  Coatesville,  Pa.    Bitu- 
minous coal,  621. 
St.  Clair,  Mich.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  387. 
St.  Elmo,  III.,  to  Chicago,  IlL,  stopped  at  Terre  Haute,  Ind.,  for  creosotlng. 

Crossties,  24. 
St.  James,  III.,  to  Chicago,  III.,  stopped  at  Terre  Haute,  Ind.,  for  creosotlng. 

Crossties,  24. 
St  Joseph,  Mo.,  to  Lincoln  and  Grand  Island,  Nebr.    Fruits  and  vegetables; 

refrigeration,  426. 
St.  Lamberts,  Quebec,  Canada,  to  Habana,  Cuba,  via  Key  West,  Fla.    Hay,  289. 
St.  Louis,  Mo.,  from  Birmingham,  Ala.,  reconsigned  to  McGlll,  Nev.    Pig  iron, 

491. 
St.  Louis,  Mo.,  from  Camp  Pike  and  Carbell  Spur,  Ark.    Hogs,  474. 
St.  Louis,  Mo.,  to  Helena,  Ark.    Class  and  commodity  rates,  11. 
St  Louis,  Mo.,  from  Illinois  and  Indiana  mines.    Coal,  639. 
St.  Louis,  Mo.,  to  Litchfield,  111.    Scrap  Iron,  298. 

St  Louis,  Mo.,  to  Meridian  and  Jackson,  Miss.    Class  and  commodity  rates,  107. 
St.  Louis,  Mo.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  387. 
St.  Paul,  Minn.,  to  Duluth,  Minn.,  and  Wisconsin.    Berries,  fruits,  melons,  and 

vegetables ;  refrigeration,  249. 
Salem,  S.  Dak.,  to  Portland  and  Helix,  Oreg.,  and  Tacoma,  Wash.,  consolidated 

at  Minneapolis,  Minn.    Oats,  629. 
San  Antonio,  Tex.,  from  Wltcher,  Worley,  and  Vogle,  Tex.    Lignite,  45. 
San  Francisco,  Calif.,  to  Ivorydale,  Ohio,  Houston  and  Dallas,  Tex.,  and  Port 

Ivory,  Staten  Island,  N.  Y.    Copra,  465. 
San  Francisco,  Calif.,  from  Minnequa,  Colo.    Iron  and  steel  articles,  253. 
San  Francisco,  Calif.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 
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Santa  Paula,  Calif.,  to  Lewiston,  Miles  City,  and  Qlendire,  Mont    Lemons,  327. 

Savannab,  Ga.,  to  Birmiagtuun,  Ala.    Tar,  410. 

Savannah,  Ga^  to  Groton,  Conn.,  via  Midway,  Conn.    Lumber,  TOi. 

Savannali,  Ga.,  to  Hopewell,  Ya.    Snlpburic  add,  54  (61). 

Savannah,  Ga.,  to  Montgom^y,  Ala.    Sngar,  610l 

Scranton,  Pa.,  to  Dover,  N.  J.    Barley  coaU  147. 

Seaboard,  N.  J.,  to  Hellertown,  Pa.    Coke,  505. 

Seatxmrd,  N.  J.,  to  Hokendauqua,  Pa.    Cc^e,  657. 

Seattle,  Wash.,  to  Babbitt,  \.  J.,  imported  from  Japan.    Sojra-bean  oil,  755. 

Seattle,  Wash.,  to  Ivorydale,  Ohio,  Houston  and  Dallas,  Tex.,  and  Port  Ivory. 
Staten  Island,  N.  T.    Copra.  465. 

Seattle,  Wash.,  from  Minnequa,  Colo.    Iron  and  steel  articles,  253. 

Seattle,  Wash.,  from  New  York,  N.  Y.    Hand  fire  (^xtin^ish^^  143. 

Seattle,  Wash.,  to  Springfield,  Tenn.    Class  and  commodity  rates,  337. 

Selma,  Ala,,  to  Hopewell,  Va.    Cotton  linters,  54  (58). 

Sehna,  N.  C,  to  Hopewell,  Va.    Sulphuric  acid,  54  (61). 

Shafter,  Nev.,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Shawano,  Wis.,  to  Tulsa,  Okla.    Wrapping  paper,  125. 

Shenandoah,  Pa.,  from  eastern  shore  territory  of  Virginia,  Delaware,    and 
Maryland.    Mine  props.  31. 

ShermerviUe,  111.,  to  Iowa.    Brick,  320. 

Siloam  Springs,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fmits 
and  coconuts,  231. 

Silsbee,  Tex.,  to  Nashville.  Mich.    Yellow-pine  lumber,  165. 

Sioux  City,  Iowa,  to  South  Dakota.     Concrete  drain  tile  and  concrete  prod- 
ucts, 303. 

Sistersville,  W.  Va.,  to  Marcus  Hook,  Pa.    Gasoline,  48. 

Slaughters,  Ala.,  to  Cairo,  111.,  reconsigned  to  Cincinnati,  Ohio.     Yellow-pine 
lumber,  496. 

South  Bend,  Ind.,  to  and  from  eastern  trunk  line  and  New  England  territoriea 
Class  and  commodity  rates,  215. 

South  Carolina  from  Apalachia  and  Dante  districts,  Va.    Bituminous  coal,  584. 

South  Carolina  to  Cape  Charles,  Va.,  reconsign'  1  to  New  York  and  New  Jersey. 
Lumber,  281. 

South  Carolina  to  Cape  Charles,  Va.,  reconsigned  to  Rhode  Island,  Masaacha- 
setts,  and  Connecticut.    Lumber,  129. 

South  Carolina  to  Hoi)ewelI,  Va.    Sulphuric  acid,  54  (61). 

South  Carolina  to  and  from  North  Carolina.    Class  and  commodity  rates,  .'523. 

South  Dakota  to  Portland  and  Helix,  Oreg.,  and  Tacoma,  Wash.,  consolidated 
at  Minneapolis,  Minn.    Oats,  629. 

South  Dakota  from  Sioux  City,  Iowa.    Concrete  drain  tile  and  concrete  prod- 
ucts, 803. 

Southern  classification  territory.    Sulphuric  add  and  chloride  of  zinc;  retnm 
transportation  of  unloaded  portions,  201. 

Southern  classification  territory  from  Akron,  Wooster,  and  East  Palestine,  Ohio, 
Buffalo,  N.  Y.,  and  Cumberland,  Md.    Rubber  tires  and  tubes,  206. 

Southeastern  territory  to  Hopewell,  Va.    Cotton  linters.  cottonseed  hull  shav- 
ings, and  sulphuric  acid,  54. 

Southern  classification  territory.    Ontrlfugal  cream  separators ;  rating,  668. 

Spartanburg,  S.  C,  from  Appalachla  and  Dante  districts,  Va.     Bituminous 
coal,  584. 

Springfield,  Tenn.,  from  various  points.    Class  and  commodity  rates,  337. 
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Springfield  district,  111.,  to  Illinois  and  various  interstate  destinations.    Ck>al, 

divisions  and  absorption  of  switching  charges,  274. 
Statesville,  N.  C,  from  Sulllgent,  Ala.    Lumber,  509. 

Steele,  Mo.,  to  Madison  and  East  St.  Louis,  111.    Rails  and  angle  bars,  141. 
Stonega,  Va.,  to  Old  Fort,  N.  C.    Bituminous  coal,  354. 
Success,  Ark.,  to  Houma,  La.    Gum  staves,  47L 
Suffolk,  Va.,  to  El  Paso,  Tex.    Peanuts,  520. 
Sugar  City,  Idaho,  to  Pine  Bluff,  Ark.    Refuse  molasses,  179. 
Sulligent,  Ala.,  to  Marion,  Drexel,  Morgan  ton.  Hickory,  and  Statesville,  N.  C. 

Lumber,  509. 
Suncook,  N.  H.,  from  Emerson,  Ark.,  compressed  and  reshippnl  at  Magnolia, 

Ark.    Cotton,  486. 
Tacoma,  Wash.,  from  Bruce  and  Salem,  S.  Dak.,  consolidated  at  Minneapolis, 

Minn.    Oats,  629. 
Tennessee  to  Hopewell,  Va.    Cottonseed  hull  shavings  and  cotton  linters,  54. 
Terre  Haute,  Ind.    Stoppage  at,  for  creosoting  of  crossties  shipped  from  points 

in  Illinois  to  Chicago,  111.,  24. 
Terre  Haute,  Ind.,  from  Center  City,  Minn.    Potatoes ;  minimum  weight,  385. 
Terre  Haute,  Ind.,  from  Chicago  and  Burr  Oak,  111.    Scrap  iron,  547. 
Terre  Haute,  Ind.,  to  Chicago,  111.,  switching  district    Salted  meats  and  pack- 
ing-house products,  691. 
Terre  Haute,  Ind.,  to  Pacific  coast  ports  for  export  to  the  Orient.    Iron  and  dteel 

articles.  339. 
Terre  Haute,  Ind.,  to  Rockwood,  Tenn.    Mill  cinder,  549. 
Texas  to  San  Antonio  and  Cementville.  Tex.    Lignite,  45. 
Texas,  Panhandle  of.    Standard  time  zone,  455. 

Texico,  111.,  to  Chicago,  111.,  stopped  at  Terre  Haute,  Ind.,  for  creosoting.    Cross- 
ties,  24. 
Texla,  Tex.,  to  Owosso,  Mich.    Lumber,  503. 
Thebes.  111.,  to  Helena,  Ark.    Class  and  commodity  rates,  11. 
Tigheview  (Weaver),  W.  Va.,  to  Brooklyn,  N.  Y.    Chestnut  lumber,  450. 
Thompsons  Point,  N.  J.,  from  Bryanmound,  Tex.    Crude  sulphur,  507. 
Troy,  111.    Allowances  to  short  line,  371. 
Trunk  line  territory  to  and  from  Cadillac,  Mich.    Class  and  commodity  rates; 

fourth  section,  418. 
Trunk  line  territory  to  and  from  Huntington,  W.  Va.    Class  and  commodity 

rates,  64. 
Trunk  line  territory  to  and  from  Menominee,  Mich.,  and  Marinette,  Kewaunee, 

and  Manitowoc,  Wis.    Class  and  commodity  rates,  418. 
Trunk  line  territory  from  Northport,  Wash.,  International,  Utah,  Miami,  Ariz., 

and  Anaconda  and  Black  E«agle,  Mont.    Copper,  zinc,  lead  and  lead  bullion,  723. 
Trunk  line  territory  to  and  from  Portsmouth,  Ohio.     Class  and  commodity 

rates,  78. 
Tucson,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Tulsa,  Okla.,  from  Shawano,  Wis.,  and  Menominee,  Mich.   "Wrapping  paper,  125. 
Tyler,  Va.,  to  Roaring  Springs,  Pa.    Pulp  wood,  329. 
Undercliff,  N.  J.,  to  Hammond,  Ind.    Copra  cake,  copra  meal,  and  coconut  oil 

cake,  863. 
Undercliff  (formerly  Edgewater),  N.  J.    Anthracite  coal,  434. 
Union,  Oreg.,  to  Regina,  Saskatchewan,  originating  at  Cove,  Oreg.    (Cherries; 

express  rates,  511. 
United  States  from  Mexico.    (Hopper,  lead,  and  smelter  products,  723. 
Upper  peninsula  of  Michigan  from  Wisconsin.   Plaster  and  gypsum  products,  264. 
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Utah  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Utlca,  IlL,  to  Huntington  and  West  Huntington,  W.  Va.    Glass  sand,  259. 

Verdon,  Va.,  to  Roaring  Spring,  Pa.    Pulp  wood,  329. 

Vincennes,  Ind.,  to  Pacific  coast  ports  for  export  to  the  Orient    Iron  and  steel 
articles,  339. 

Violet,  La.,  from  New  Orleans,  La.    Cypress  lumber,  489. 

Virginia  to  anthracite  coal  region  of  Pennsylvania.    Mine  props,  31  (35). 

Virginia  to  Cape  Charles,  Va.,  reconslgned  to  Massachusetts,  Connecticut,  and 
Rhode  Island.    Lumber,  129. 

Virginia  to  Roaring  Spring,  Pa.    Pulp  wood,  329. 

Virginia  to  Shenandoah,  Pa.,  and  other  points  in  the  anthracite  coal  region. 
Mine  props,  31. 

Virginia  mines  to  Old  Fort,  N.  C.    Bituminous  coal,  354. 

Virginia  mines  to  Spartanburg  and  other  South  Carolina  points.    Bituminous 
coal,  584. 

Vogle,  Tex.,  to  San  Antonio  and  Cementville,  Tex.    Lignite,  45. 

Wallace,  Idaho,  from  Los  Angeles,  Calif.    Grinding  balls,  184. 

Warren,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.    Citrus  fruits  and  coco- 
nuts, 231. 

Washington  to  Minneapolis  or  Minnesota  Transfer,  Minn.,  reconslgned  to  points 
east  of  Chicago,  III.    Lumber,  709. 

Waterloo,  Iowa,  to  Macomb  and  Galesburg,  111.    Fresh  meats  and  packing-house 
products,  170. 

Watertown,  S.  Dak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Wathena,  Kans.,  to  Grand  Island,  Nebr.     Fruits  and  vegetables;   refrigera- 
tion, 426. 

Wathkins,  Okla.,  to  North  Baton  Rouge,  La.    Liquefied  petroleum  gaa.  133. 

Waukegan,  III.,  to  Champlain,  N.  Y.    Press  rising  bed  of  embossing  machine,  499. 

Wayne   washery,    Clemo,    Pa.,  to  Undercliff  (Edgewater),  N.  J.    Anthracite 
coal,  434. 

Weaver  (Tigheview),  W.  Va.,  to  Brooklyn,  N.  Y.    Chestnut  number,  450. 

Wedron,  111.,  to  Huntington  and  West  Huntington,  W.  Va.    Glass  sand,  259. 

Wesson,  Ark.,  to  Little  Rock,  Ark.,  reconslgned  to  Bloomlngton,  Ind.     Lum- 
ber, 139. 

West  Huntington,  W.  Va..  from  Ottawa,  Mlllington,  Utica,  and  Wedron,  111. 
Glass  sand,  259. 

West  Monroe,  I^a.,  from  Cairo,  III.    Coarse  grain,  227. 

West  Virginia  mines  to  Coatesvllle,  Pa.,  diverted  at  Rutherford,  Pa.    Bitu- 
minous coal,  621. 

Western  classification  territory.    Centrifugal  cream  separators;  rating,  068. 

Western  classification  territory.    Sulphuric  acid  and  chloride  of  zinc;  return 
transportation  of  unloaded  -^ortlons,  201. 

Western  classification  territory  to  Atlanta,  Ga.,  and  other  points  in  southern 
classification  territory.    Rubber  tires  and  tubes,  206. 

Western  trunk  line  territory.    Fruits,  berries,  melons,  and  vegetables;  refrig- 
eration, 249. 

Wheatland,  Wyo.,  to  Kansas  City,  Mo.    Sweet  clover  seed,  637. 

Whittier,  Calif.,  to  Lewiston,  Miles  City,  and  Glendive,  Mont.    Lemons,  327. 

Whlttier  Groves,  Calif.,  to  Lewiston,  Miles  City,  and  Glendive,  Mont.    Lemons, 
327. 

Willcox,  Ariz.,  from  Crestmore,  Calif.    Cement,  291. 

Williams,   Ariz.,   from   Los   Angeles,   Calif.,   originating  at   Bellemont,   Ariz. 
Locomotive  and  tender,  167. 
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Willow,  Ohio,  from  north  Atlantic  ports.    Nitrate  ot  soda,  222. 

Wilmington,  N.  C,  to  Charleston,  S.  C.    Pyrites  cinders,  551. 

Wilmington,  N.  C,  to  Hopewell,  Va.     Sulphuric  acid,  54  (61). 

Winston-Salem,  N.  C,  to  Hopewell,  Va.    Sulphuric  acid,  54  (61). 

Wisconsin  from  Chicago,  111.,  and  St.  Paul  and  Minneapolis,  Minn.  Berries, 
fruits,  melons,  and  vegetables ;  refrigeration,  249. 

Wisconsin  to  Helena,  Ark.    Class  rates,  11. 

Wisconsin  to  Muskogee,  Tulsa,  and  McAlester,  Okla.  Toilet  and  wrapping 
imper,  125. 

Wisconsin  from  Grand  Rapids,  Mich.    Plaster  and  gypsum  products,  264. 

Wltcher,  Tex.,  to  San  Antonio  and  Cementvllle,  Tex.    Lignite,  45. 

Woodbrldge,  N.  J.,  from  Jersey  City,  N.  J.    Coal  ashes  and  cinders,  632. 

Woonsocket,  S.  Oak.,  from  Sioux  City,  Iowa.    Concrete  drain  tile,  303. 

Wooster,  Ohio,  to  Atlanta,  Ga.,  and  other  points  in  southern  classification  terri- 
tory.   Rubber  tires  and  tubes,  266. 

Worley,  Tex.,  to  San  Antonio  and  Oraentville,  Tex.    Lignite,  45. 

Wynne,  Ark.,  from  New  Orleans,  La.,  and  Mobile,  Ala.  Citrus  fruits  and  coco- 
nuts, 231. 

Wyoming  coal  district,.  Pa.,  to  Elizabethport,  N.  J.    Anthracite  coal,  414. 

Wyoming  region,  Pa.,  to  Elizabethport  and  Port  Johnson,  N.  J.,  for  reshlp- 
ment.    Anthracite  coal,  432. 

Youngstown,  Ohio,  to  Groton,  Conn.,  via  Midway,  Ck>nn.    Steel  bars,  704. 

Tuma,  Ariz.,  from  Crestmore,  Calll    Clement,  291. 

57 1,  c.  a 


► 


\ 


i 


INDEX  DIGEST. 


[The  namber  fn   parentheses   following   citation   indicates   where   paragraph   occurs  or 

subject  is  considered.] 

ABSORPTION.     See  also  Switchino. 

Following  Industrial  RaUioays  Case,  29  I.  C.  C,  212,  absorption  of  charges 
of  the  La  Salle  &  Bureau  CJounty  R.  R.,  on  traffic  to  and  from  com- 
plainant's plant  cancelled.  Following  second  report,  32  I.  O.  C,  129,  ab- 
sorption restored.  Held:  Rates  unreasonable  and  unduly  prejudicial  dur- 
ing interim  to  extent  they  exceeded  charges  In  addition  to  line-haul 
rates.  Reparation  awarded.  Mattliiessen  &  Hegeler  Zinc  Co.  v,  C,  B. 
&  Q.  R.  R.  Ck).,  173. 
Owing  to  the  short  haul  on  coal  from  mines  in  Illinois  and  Indiana,  the 
volume  of  the  rate' to  East  St.  Louis,  lU.,  held  to  be  insufficient,  without 
an  undue  depletion  of  line-haul  revenues,  to  require  the  absorption  of 
the  differential  of  20  cents  to  St.  Louis,  Mo.,  which  is  the  charge  of  the 
Terminal  R.  R.  Asso.  of  St.  Louis  for  the  transfer  across  its  Mississippi 
River  bridges  and  ferries  and  its  delivery  in  St.  Louis.  St.  Louis  Ohamber 
of  (Commerce  v.  B.  &  O.  R.  R.  Co.,  639  (647). 
Refusal  of  defendants  to  increase  the  amount  of  th^r  absorption  of  com- 
plainant's switching  charges  on  shipments  between  points  on  complainant's 
line  and  points  of  Interchange  with  defendants'  lines,  not  found  unlaw- 
ful as  the  amount  complainant  would  secure  for  Its  switching  service 
would  still  remain  the  same  and  it  would  not  be  benefited  thereby, 
whereas  consignees  and  shippers  would  pay  less  and  the  trunk  lines 
more.    Cuyahoga  Valley  Ry.  Co.  v.  Director  Qeneral,  660. 

ACTUAL  WEIGHT.    See  Weight. 

ADDITIONAL  SERVICE. 

A  carrier  is  entitled  to  reasonable  compensation  for  eadh  service  rendered. 
For  services  that  It  may  render  or  procure  to  be  rendered  off  its  own  line 
or  outside  the  mere  matter  of  transportation  over  Its  line,  it  may  charge 
and  receive  compensation.  Anaconda  Copper  Mining  Co.  v.  Director  Gen- 
eral, 723  (738). 

ADJACENT  FOREIGN  CJOUNTRT.    See  also  Foreign  Country. 

Shipment  tendered  unrouted  and  moved  by  way  of  Canada,  although  lower 
rate  applied  over  available  Intrastate  route.  Held:  Shipment  misrouted 
and  reparation  awarded.    Woodbury  Lumber  Co.  v.  Director  General,  324. 

ADJUSTMENT  OF  RATES.    See  also  Relative  Adjusticent. 

Impossible  under  the  present  system  of  rate  making  in  this  country  to  so 
adjust  rates  that  the  In-and-out  charges  will  be  the  same  in  the  aggre- 
gate for  all  jobbing  points  which  buy  and  sell  In  common  markets.  Fort 
Dodge  Commercial  Club  D,  Director  General,  843  (846). 
Upon  further  hearing  original  report,  32  I.  C.  C,  272,  modified  and  adjust- 
ment of  rates  on  cotton  from  various  points  In  Alabama  and  (]^rgla  to 
Mobile,  Ala.,  and  Savannah,  Ga.,  for  export,  found  unduly  prejudicial  to 
Mobile  and  unduly  preferential  of  Savannah  In  some  Instances  and  not  in 
otheni.  Reasonable  relationship  prescribed.  Mobile  Chamber  of  Com- 
merce 17.  M.  &  O.  R.  R.  Co.,  554. 
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ADJUSTMENT  OF  RATES—Continued. 

Fourth  and  fifth  class  rates  on  salted  meats,  in  bulk,  and  packing-house 
products,  from  Terre  Haute,  Ind.,  to  Chicago,  111.,  found  not  unreastmable, 
but  adjustment  of  rates  from  Terre  Haute  and  St.  Louis,  Mo.,  to  Chicago, 
found  unduly  prejudicial  to  complainant  at  Terre  Haute  in  so  far  as  the 
rates  exceeded  those  from  St  Louis.  Reparation  denied.  Home  Pack- 
ing &  Ice  Co.  V,  Director  General,  691. 
In  any  blanket  adjustment  of  rates,  embracing  points  widely  separated  and 
from  and  to  which  varying  rates  have  applied,  it  is  impossible  to  observe 
a  uniform  percentage  increase.  Phelps  Dodge  Corp.  r.  Director  General, 
714  (716). 
ADMINISTRATIVE  QUESTION. 

Following  Northern  PcLcific  Ry,  Co.  v.  Solum,  247  U.  S.,  477,  the  reasonable- 
ness of  a  particular  routing  of  traffic  as  between  two  routes,  one  inter- 
state and  one  intrastate,  is  an  administrative  question  whose  determina- 
tion is  within  the  Commission's  Jurisdiction.  Woodbury  Lumber  Co.  i\ 
Director  General,  324  (325). 
ADMINISTRATIVE  RULING. 

Conference  Rulings  50,  70,  and  104,  cited.    Highland  Iron  &  Steel  Co,  v. 

Director  General,  as  Agent,  547  (548). 
Conference  Ruling  No.  59,  quoted.    Schuette  &  Co.  t?.  Director  General,  709 

(711). 
Conference  Rulings  299  (c)  and  304  (a)  cited.    Goodyear  Tire  &  Rubl)er 

Co.  V.  A.,  C.  &  Y.  Ry.  Co.,  206  (210). 
Rule  5  (b)  of  Tariff  Circular  18-A,  cited.    American  Agricultural  Chemical 

Co.  v.  H.  &  B.  V.  Ry.  Co.,  177. 
Rule  5  (b)  of  Tariff  Circular  18-A  is  one  of  tariff  interpretation.    It  may 
be  published  in  the  tariff,  but  its  terms  must  be  observed  in  interpreting 
or  applying  all  tariffs  whether  or  not  it  is  so  published.    Its  applica- 
tion is  not  limited  to  proportional  rates.    Id.  (178). 
Rule  7  of  Tariff  Circular  18-A,  quoted.    Lakewood  Engineering  Co.  v.  Di- 
rector General.  311  (313). 
Rule  66  of  Tariff  Circular  18-A,  cited.    Northern  Potato  Traffic  Asso.  v,  C 

B.  &  Q.  R.  R.  Co.,  385  (388). 
Rule  77  of  Tariff  Circular  18-A,  cited.    Grand  Rapids  Plaster  Co.  v.  Di- 
rector General,  264  (269) :  Du  Pont  de  Nemours  &  Co.  v.  Director  Gen- 
eral, 461  (462)  ;  Phelps  Dodge  Corp.  t?.  Director  General,  714  (722). 
ADVANCE  IN  RATES.    See  also  Double  Increase. 
In  General : 

The  percentage  of  an  increase  Is  not  controlling  if  the  resulting  rates 
are  not  unreasonable.    Calumet  &  Arizona  Mining  Co.  v.  Director  (gen- 
eral, 332  (336). 
Fact  that  certain  shipments  may  have  moved  at  rates  which  were  sub- 
sequently increased  can  not  be  considered  as  mitigating  damages 
due  to  the  collection  of  unreasonable  rates  upon  other  shipments  of 
the  same  or  different  commodities.    The  right  of  a  shipper  to  recover 
damages  accrues  when  he  pays  an  unreasonable  rate  and  the  law 
does  not  Inquire  into  later  events.    Meeker  &  Co.  i;.  C.  R.  R.  Co.  of 
N.  J.,  414  (416). 
Coal:  Successively  Increased  rates  on  bituminous  coal  from  Coal  Creek, 
Tenn.,  to  Canton,  N.  C,  not  fonnd  unreasonable  or  disproportionate  as 
compared  with  increases  at  competitive  points,  less  distant  from  their 
coal  supply  than  complainant    Champion  Fibre  Co.  v.  Director  Generalf 
349. 
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ADVANCE  IN  RATES-^ontinued. 

'  Logs,  walnut:  After  expiration  of  order  in  WJ^eler  Lumber,  Bridge  d 
Supply  Co,,  23  I.  C.  C,  514,  rates  formerly  in  effect  on  lamber  from 
Kansas  City,-  Mo.,  to  Des  Moines,  Iowa,  restored.  Rates  on  walnut  logs 
from  northern  Missouri  points  to  Des  Moines  simultaneously  increased  to 
the  level  of  lumber  rates  not  found  unreasonable  or  otherwise  unlawful. 
Railroad  (Commissioners  of  Iowa  v.  Q.,  O.  &  K.  C.  R.  R.  Co.,  119. 

Lumber,  cypress :  Rate  on.  Increased  1  cent  following  Fifteen  Per  Cent  Case, 
45  I.  C.  C,  303,  but  order  in  that  case  did  not  authorize  any  increase  and 
Joint  rate  subsequently  reduced  1  cent.  Reparation  awarded  on  basis  of 
rate  subsequently  established.  Pine  Plume  Lumber  Co.  v.  Director  Gen- 
eral, as  Agent,  501. 

Mine  props :  Rates  on,  from  eastern  shore  territory  of  Maryland,  Virginia, 
and  Delaware  to  points  in  Pennsylvania,  increased  following  Five  Per 
Cent  Case,  32  I.  C.  C,  325,  found  unreasonable  to  extent  they  exceeded 
rates  prescribed  in  Virginia  Pine  Timber  CiT.,  52  I.  C.  C,  249.  Reparation 
awarded.  Bowden  Co.  v.  Director  General,  31 ;  Armstrong  v.  N.  Y.,  P.  & 
N.  R.  R.  Co.,  35. 

Newspapers:  Fact  that  the  combined  passenger  and  newspaper  traffic  has 
increased  to  a  point  where  the  transportation  facilities  are  inadequate 
does  not  furnish  any  Justification  for  proposed  increased  rates  on  news- 
papers transported  in  passenger  cars  between  stations  on  the  Kansas  City, 
Kaw  Valley  &  Western  Ry.,  Kansas  City,  Mo.,  to  Lawrence,  Kans.,  inclu- 
sive.   Newspapers  on  Passenger  Cars,  743. 

State  rates:  State  rates  on  copper  ore  and  on  lime  rock,  increased  under 
General  Order  No.  28  specified  amounts  per  ton,  aggregating  increases  in 
excess  of  25  per  cent  not  found  unreasonable  or  otherwise  unlawful. 
Calumet  &  Arizona  Mining  Co.  v.  Director  General,  332. 
ADVANTAGES  AND  DISADVANTAGES.    8ee  also  Location. 

The  Commission  may  not  require  carriers  to  equalize  natural  advantages, 
such  as  location,  cost  of  production,  and  the  like.  Colorado  Fuel  &  Iron 
Co.  v.  Director  General,  253  (255). 

Commercial,  are  not  factors  that  can  have  any  great  consideration  in 
reaching  conclusions  as  to  the  propriety  of  rate  structures.    Anaconda 
Copper  Mining  Co.  v.  Director  General,  723  (732). 
AGENT. 

Following  Este  Co^  34  I.  C.  C,  469,  and  Trexler  Lumber  Co,,  49  I.  C.  C, 
121,  demurrage  charges  unlawfully  collected  on  shipments  specifically 
routed  but  held  at  a  point  short  of  billed  destination  by  carrier*s  agent, 
who  failed  to  turn  the  shipments  over  to  the  delivering  carrier  as  speci- 
fied in  bill  of  lading.    Texas  Co.  t?.  Director  General,  48. 

Erroneous  information  given  by  carrier's  agent  affords  no  basis  for  relief 
from  the  Ccmmission  in  support  of  a  cli^im  against  the  carrier.  Cleve- 
land Cooperage  (Uo.  v.  Director  General,  423  (425). 

Nature  and  extent  of  delivery  of  c.  1.  traffic  has  differentiated  with  the 
increasing  complexity  in  the  development  of  industrial  enterprises,  to 
which  trunk-line  carriers  may  be  required  to  perform  services  of  delivery 
without  charge  in  addition  to  the  transportation  rate;  or,  if  it  choose,  em- 
ploy an  agent  to  render  the  service  for  it.  This  agent  may  be  the 
shipper  or  owner  of  the  property  transported,  with  the  limitation  that 
the  charge  or  allowance  for  the  service  may  be  no  more  than  Just  and 
reasonable.  United  States  Cast  Iron  Pipe  &  Foundry  Co.  v.  Director 
General,  677  ( 681-682  K 
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AGGREGATE  OF  INTERMEDIATE  RATES.     See  Thbough  and  Local. 

AGREEMENT.    See  Contract. 

ALLOWANCES. 

Request  for  order  compelling  defendants  to  render  spotting  service  at  Hog 
Island  shipyard,  without  charge  in  addition  to  line-haul  rates,  or  to  make 
allowance  therefor,  denied,  as  changed  conditions  no  longer  require  de- 
fendants to  provide  such  service,  which  would  constitute  a  reduction  in 
the  line-haul  rates  which  have  not  been  proven  unreasonable.  American 
International  Shipbuilding  Corp.  v,  P.  R.  R.  Co.,  90. 

Switching  and  spotting  service  performed  by  defendants  for  industries  in 
the  Birmingham  district  without  charge  not  shown  unduly  prejudicial 
to  complainant,  who  performs  Its  own  service  within  its  plant  at  Beswe- 
mer,  Ala.,  with  Its  own  power,  and  for  which  no  allowances  are  made. 
Services  accorded  the  alleged  preferred  Industries  are  dissimilar  to  those 
performed  by  complainant,  whicli  services  defendants  should  not  be  re- 
quired to  render  or  f<fr  which  allowances  should  be  paid.  United  States 
Cast  Iron  Pipe  &  Foundry  Co.  (Inc.)  v.  Director  General,  442. 

On  complaint  that  allowance  for  spotting  cars  within  complainant's  plant 
at  Burlington,  N.  J.,  is  inadequate.  Held:  Without  passing  upon  the 
Commission's  power  to  order  an  increased  allowance,  complainant  has 
not  demonstrated  the  propriety  of  an  increased  allowance  for  the  spotting 
service  in  question.  United  States  Cast  Iron  Pipe  &  Foundry  Co.  r. 
Director  General,  677. 

Nature  and  extent  of  delivery  of  c.  1.  traffic  has  differentiated  with  the 
increasing  complexity  in  the  development  of  industrial  enterprises,  to 
which  trunk-line  carriers  may  be  required  to  perform  services  of  delivery 
without  charge  In  addition  to  the  transportation  rate;  or.  If  it  choose, 
employ  an  agent  to  render  the  service  for  it.  This  agent  may  be  the 
shipper  or  owner  of  the  property  transported,  with  the  limitation  that 
the  charge  or  allowance  for  the  service  may  be  no  more  than  just  and 
reasonable.     Id.  (681-682). 

To  comply  with  the  legal  obligation  of  delivery,  a  carrier  may  employ  the 
owner  of  the  property  transported  and  pay  an  allowance  not  more  than 
is  just  and  reasonable.  Any  service  performed  by  a  shipper  in  excess 
of  the  carrier's  legal  obligation  as  to  delivery  is  a  voluntary  service  for 
the  shipper's  own  convenience  ard  for  which  it  is  entitled  to  receive  no 
compensation.  Hence,  a  proper  switching  or  spotting  allowance  repre- 
sents payment  for  the  difference  between  the  service  in  delivery  which 
a  carrier  actually  performs  and  the  service  which  the  carrier  Is  legally 
obligated  to  render.    Id.  (683). 

Switching  allowances  to  large  industries  In  many  instances  are  little  better 
than  undue  preferences,  and  represent  service  which  the  Commission 
would  ab  initio  long  hesitate  to  direct  a  carrier  to  render  In  effecting 
delivery.  They  are  frequently  compelled  by  the  fear  of  loss  of  large 
tonnage,  deplete  unnecessarily  the  revenues  of  carriers  and  thus  tend 
to  shift  the  burden  of  pasing  for  such  expensive  deliveries  from  the 
shoulders  of  the  recipients  to  other  shippers  who  receive  only  average 
delivery  service.    Id.  (684). 

Cost  to  complainant  of  moving  cars  l)etween  Interchange  or  spur  track, 
just  within  the  plant,  and  places  of  unloading  or  londing,  found  to  ex- 
ceed the  allowance  paid  to  it  by  defendant    Id.  (685). 
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ALLOWANCES—Cijntinued. 

Service  of  loading  waste  paper  stock,  provided  for  in  tariffs,  was  not  ren- 
dered due  to  congestion  and  labor  shortage  growing  out  of  the  world 
war.  Under  an  arrangement,  complainants  furnished  such  service.  Held: 
Ck)mplainant8  would  not  have  been  able  to  ship  as  much  as  they  did  had 
they  Insisted  on  their  rights  under  the  tariffs,  and  expense  Incident  to 
delays  of  trucks  standing  waiting  to  unload,  outweighed  expense  of 
loading  with  their  own  employees,  for  which  service  there  was  no  obli- 
gation on  part  of  carriers  to  make  an  allowance.  Waste  Merchants  Asso. 
V.  Director  General,  686. 

No  alternate  clause  in  tariffs  provided  for  payment  of  allowance  if 
shippers  performed  loading  service,  and  since  all  allowances  must  be  pub- 
lished in  tariffs,  even  if  defendants  desired,  they  could  not  lawfully 
have  compensated  complainants  for  loading  service  rendered  by  them. 
Id.  (689). 

Nothing  in  the  act  requires  that  a  shipper  must  be  reimbursed  for  trans- 
portation service  that  he  may  elect  to  perform  primarily  for  his  own 
convenience.    Id.  (689). 

Section  15  of  the  act.  Intended  to  provide  against  excessive  allowances, 
quoted.    Id.  (689-690). 

Practice  of  defendants  In  refusing  to  spot  cars  at  complainant's  plant  In 
the  Buffalo  rate  district  or  to  make  allowances  to  complainant  for  per- 
forming the  service,  while  performing  spotting  service  or  making  allow- 
ances to  complainant's  competitors  In  the  same  rate  district,  found  to 
result  In  undue  prejudice.  Reparation  denied.  Donner  Steel  Co.  v. 
D.,  L.  &  W.  R.  R.  Co..  745. 
AMENDMENT   TO    COMPLAINT. 

Findings  in  supplemental  report,  37  I.  C.  C,  345,  denying  reparation  on 
shipments  on  which  complainant  failed  to  establish  that  they  bore  the 
transportation  charges,  reaffirmed.  New  parties  who  paid  and  bore  the 
freight  charges  found  barred  as  they  were  not  Joined  as  parties  com- 
plainant within  the  statutory  period.  Oden  &  Elliott  v.  S.  A.  L.  Ry.,  698. 
ANALOGOUS  ARTICLES.  See  Compabative  Rates. 
ANY-QUANTITY    RATES. 

rirst  class  any-quantlty  rate  on  chemical  fire  extinguishers,  hand,  other 
than  wheeled,  not  found  unreasonable  as  compared  with  third  class  c.  L 
rate  on   hand  fire  engines,  other  than  chemical.    Pyrene  Mfg.  Co.  v. 
Director  General,  143. 
APPLICATION. 

Section  5.  The  ownership  by  the  U.  S.  Steel  Corporation  of  the  stock  of 
both  the  U.  S.  Steel  Products  Co.,  and  the  several  applicant  rail  carriers, 
held  to  constitute  an  interest  within  the  meaning  of  section  5  of  the  act 
by  rail  lines  In  water  lines  owned  and  operated  by  the  Products  Company. 
Application  of  United  States  Steel  Products  Co.,  513  (515). 
ARBITRARY.    See  also  Differential.  • 

Combination  rate  legally  applicable  on  Infusorial  earth  from  Lompoc,  Calif., 
to  Clarkdale,  Ariz.,  exceeded  lower  commodity  rate  In  effect  via  route 
of  movement  to  Cedar  Glade,  Ariz.,  plus  an  arbitrary  of  5  cents  to  desti- 
nation. Reparation  awarded  and  reasonable  maximum  rate  prescribed. 
United  Verde  Extension  Mining  Co.  v.  Director  General,  625. 
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ASSIGNED   CARS.    See  also  Cab  Distribution. 

Report  of  Commission  to  Senate  Resolution  No.  376,  relative  to  order  of 
April  15,  1920,  entitled  "Notice  to  carriers  and  shippers."  Assignment 
of  Freight  Cars,  760. 
The  rule  of  law  as  to  distribution  of  cars  in  accordance  with  the  relative 
ratings  of  the  mines  as  set  forth  in  the  Traer  Case,  13  I.  C.  C,  451,  and 
sustained  by  the  Supreme  Court  In  215  U.  S.,  452  and  479,  remained  the 
controlling  rule  until  during  the  war  and  under  the  rules  of  the  Fuel 
Administration,  when  the  use  of  assigned  cars  was  abandoned,  followed 
by  the  imperative  necessity  of  railroads  confiscating  coal  in  transit  in 
order  to  keep  their  roads  in  operation.  Id.  (763). 
Coal  operators  are  not  able  to  entirely  agree  among  themselves  as  to  the 

advantages  or  disadvantages  of  assigned  car  practice.  Id.  (766). 
Notice  to  carriers  and  shippers  Issued  by  the  Commission  on  April  15,  1920, 
recommending  continuance  in  effect  of  Railroad  Administration's  Car 
Service  Section  Circular  CS-31  (Revised)  modified  in  accordance  with 
decisions  of  the  Commission  in  Hocking  Valley  Case,  12  I.  C.  C,  398, 
and  Traer  Case,  13  I.  C.  C,  451.    Appendix  2.     Id.  (771). 

ASSIGNMENTS. 

Purchase  price  based  on  freight  rate  under  agreenrent  with  consignors 
that  one-half  of  any  excess  over  and  above  such  rate  would  l>e  borne 
by  consignors.  Charges  were  paid  and  borne  by  complainant  and  one- 
half  of  excess  charged  back  to  consignors.  Reparation  awarded  com- 
plainant who  introduced  in  evidence  assignments  from  consignors  of 
their  claims  for  reparation.  Bare  Paper  CJo.  v.  Director  Greneral,  as 
Agent  329  (331). 

BACK  HAUL. 

On  traffic  originating  at  points  west  of  Groton,  Conn.,  for  delivery  to  com- 
plainant's plant  at  that  point,  rule  required  tliat  shipments  be  billed 
to  Midway,  Conn.,  for  delivery  via  ferry  extension,  necessitating  a 
back  haul  from  Midway  to  Groton.  Held:  Charges  assessed  in  so  ftir 
as  they  exceed  by  more  than  $3  per  car  the  charges  on  like  trafl^c  de- 
livered In  Groton  proper,  found  unduly  prejudicial.  Groton  Iron  Works 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  704. 

BILL  OF  LADING. 

Contained  Instructions  as  to  party  to  be  notified  at  reconslgnment  point 
together  with  notation  **  to  be  reconslgned  to  Lansing,"  but  did  not  name 
party  to  whom  notice  should  be  sent  at  the  latter  point  Carrier  re- 
conslgned the  shipment  to  ultimate  destination  where  demurrage  accrued. 
Held:  Carrier  at  fault  In  accepting  and  moving  the  shipment  under 
ambiguous  instructions  contained  In  the  bill  of  lading  and  demurrag*^ 
charges  Illegally  assessed.  Reparation  awarded.  Gill-Andrews  I^umber 
Co.  V.  Director  General,  493. 
It  is  the  duty  of  a  carrier  to  Issue  a  bill  of  lading  free  from  ambiguity  or 
uncertainty.     Id.     (49^. 

BILLING. 

Complainant  loaded  first  car  to  visible  capacity  and  forwarded  shipments 
under  separate  bills  of  lading,  but  failed,  through  oversight,  to  comply 
with  tariff  requirements  or  make  cross  reference  to  the  separate  ship- 
ments In  the  actual  billing  which  would  Indicate  that  commodities  were 
offered  as  a  single  shipment.  Held:  Follow-lot  rule  not  applicable  and 
charges  legally  applicable  not  found  unreasonable.  United  Verde  Ex- 
tension Mining  Co.  v.  Director  GteneraU  483. 
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BLANKET  RATES.    See  al9o  Group  Rates. 

In  any  blanket  adjustment  of  rates,  embracing  points  widely  separated 
and  from  and  to  which  varying  rates  have  applied,  it  ip  impossible  to 
observe  a  uniform  percentage  increase.  Phelps  Dodge  Corp.  v.  Director 
General,  714  (716). 
In  all  cases  of  blanket  or  group  rates  there  is  of  necessity  more  or  less 
disregard  of  distance  and  varying  degrees  of  inequality,  but  such  in- 
equalities are  not  necessarily  unreasonable  or  unjust  when  the  situation 
is  viewed  from  every  standpoint  and  all  the  circumstances  and  conditions 
are  taken  into  account    Id.  (720). 

BOAT  LINES. 

The  ownership  by  the  U.  S.  Steel  Cori)oratIon  of  the  stock  of  both  the 
IT.  S.  Steel  Products  Co.,  and  the  several  applicant  rail  carriers,  held  to 
constitute  an  interest  within  the  meaning  of  section  5  of  the  act  by  rail 
lines  in  water  lines  owned  and  operated  by  the  Products  Company.  Ap- 
plication of  United  States  Steel  Products  Co.,  513  (515). 
Section  5  of  the  act  charges  the  Commission  only  with  the  duty  of  de- 
termining whether  or  not  competition  for  traffic  l>etween  the  owning 
rail  carriers  and  their  boat  lines  through  the  Panama  Canal  does  or  may 
exist,  and  in  doing  this  weight  must  be  given  to  actual  conditions  at  the 
present  time.  Id.  (516). 
Under  present  conditions  and  those  that  seem  probable  in  the  future, 
whatever  competition  there  may  be  between  the  applicant  rail  carriers 
and  the  Isthmian  S.  S.  Lines  and  the  New  York  and  South  America 
Line  of  the  U.  S.  Steel  Products  Co.,  operating  between  eastern  ports  of 
the  United  States  and  the  western  coasts  of  North  and  South  America, 
through  the  Panama  Canal,  found  unsubstantial  and  merely  nominal. 
Id.  (517). 

BONDED  TRAFFIC. 

Following  Canales  Case,  37  I.  C.  C,  573,  Commission  no  jurisdiction  over 
shipments  from  adjacent  foreign  country,  passing  in  bond  through  United 
States  to  another  foreign  country.  Quintal  &  Lynch  (Ltd.)  v.  F.  E.  C. 
Ry.  Co.,  289  (290). 

BOTH  DIRECTIONS. 

Fifth-class  rate  on  rails  and  angle  bars  from  Steele,  Mo.,  to  Macttson  and 
East  St.  Louis,  111.,  exceeded  lower  commodity  rate  in  the  opposite  direc- 
tion and  subsequently  established  over  route  of  movement.  Reparation 
awarded.  Cohen-SchwartsB  Rail  &  Steel  Co.  r.  St.  L.-S.  F.  Ry.  Co.,  141. 
On  a  shipment  of  cotton  linters  refused  by  consignee,  combination  class 
rate  for  return  movement  higher  than  rate  applicable  in  the  reverse 
direction  not  shown  unreasonable.  Meridian  Cellulose  Co.  v.  Director 
(General,  283. 

BOUNDARY  LINE. 

Fort  Dodge,  Iowa,  is  at  a  geographical  disadvantage  because  the  Mississippi 
River  does  not  constitute  a  straight  north  and  south  boundary  line  for  the 
state  of  Iowa.    Fort  Dodge  Commercial  Club  v.  Director  Cteneral  343  (345) . 

BRANCH  LINE  POINTS. 

The  Conmiission  has  required  extension  of  junction  point  rates  to  points 
on  branch  and  connecting  lines,  where  carriers  had  adopted  such  practice 
with  respect  to  other  points  similarly  located  and  circumstanced.  In 
instant  case  as  no  similarity  of  transportation  and  operating  conditions 
affecting  rates  assailed  and  rates  cited  disclosed,  rates  to  branch  line 
points  on  basis  of  combination  rates  not  found  unreasonable  or  unduly 
prejudicial.    Caron  &  Campbell  v.  Director  General,  as  Agent,  474  (478). 
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BROKERS. 

On  rehearing  reparatl(»i  awarded  to  complainant  factors,  as  representa- 
tives of  shippers,  on  account  of  charges  found  in  original  report,  50 
I.  O.  C,  345,  to  have  been  illegally  collected  on  shipments  of  cotton 
concentrated  at  Memphis,  Tenn.,  and  subsequently  reshipped.  Memphis 
Freight  Bureau  v.  St.  L.  &  S.  F.  R.  R.  Co.,  212. 

Until  complainant  factors  receive  payment  for  their  services  and  expenses 
they  have  a  property  right  or  interest  against  their  principals  in  the 
proceeds  resulting  from  the  handling  of  freight,  and  the  Commission 
can  not  justly  or  legally  deprive  them  of  that  right  by  awarding  repara- 
tion directly  to  the  principals.  Id.  (213). 
BURDEN  OF  PROOF.    See  also  Pboof. 

To  establish  the  fact  and  amount  of  damage  due  to  unjust  discrimination 
or  undue  prejudice  as  the  proximate  cause  is  upon  the  complainant 
Donner  Steel  Co.  v.  D.,  L.  &  W.  R.  R.  Co.,  745  (751). 
CANADA. 

Shipment  tendered  unrouted  and  moved  by  way  of  Canada,  although  lower 
rate  applied  over  available  Intrastate  route.  Held:  Shipment  misrouted 
and  reparation  awarded.    Woodbury  Lumber  Co.  v.  Director  General,  324. 

E^xpress  rates  on  cherries  from  I^wiston,  Idaho,  and  Union,  Oreg.,  to 
Regina,  Saskatchewan,  Canada,  exceeded  the  aggregates  of  intermediate 
rates  to  and  from  Spokane,  Wash.  Reparation  awarded.  White  Bros. 
&  Crum  CJo.  v.  Director  General,  611. 

EiXpress  company  operating  wholly  within  Canada  not  within  Commission's 
jurisdiction.    Id.  (512). 

Carriers  constituting  a  through  route  for  traffic  from  a  point  In  the  United 
States  to  a  point  In  Canada,  concurring  In  a  joint  rate  which  is  unreason- 
ably high,  are  jointly  and  severally  responsible  for  the  damage  which 
results  to  any  shipper  on  account  of  such  unlawful  rate.    Id.  (512). 
CANCELLATION. 

Import  rate  canceled  by  Director  General  and  rate  equal  to  domestic  com- 
modity rate  established.  Subsequently  import  rate  reduced  below  level 
of  domestic  rate.  Contention  that  import  rate  equal  to  domestic  rate 
was  unreasonable  to  extent  it  exceeded  lower  rate  subsequently  estab- 
lished, based  on  fact  that  it  has  been  customary  for  Import  rates  to  be 
upon  lower  scale  than  domestic  rates,  not  sustained.  Frost  &  Co.  v. 
Director  General,  as  Agent,  755  (756). 
CAR  DISTRIBUTION. 

Report  of  Commission  to  Senate  Resolution  No.  376,  relative  to  order  of 
April  15,  1920,  entitled  "  Notice  to  carriers  and  shippers."  Assignment 
of  Freight  Cars,  760. 

The  rule  of  law  as  to  distribution  of  cars  in  accordance  with  the  rrfatlve 
ratings  of  the  mines  as  set  forth  In  the  Traer  Case,  13  I.  C.  C,  451,  and 
sustained  by  the  Supreme  (3ourt  In  215  U.  S.,  452  and  479,  remained  the 
controlling  rule  until  during  the  war  and  under  the  rules  of  the  Fuel 
Administration,  when  the  u.se  of  assigned  cars  was  abandoned,  followed 
by  the  imperative  necessity  of  railroads  confiscating  coal  in  transit  in 
order  to  keep  their  roads  in  operation.    Id.  (763). 

Paragraph  (12)  of  section  1  of  the  interstate  commerce  act,  as  amended 
by  section  401  of  the  transportation  act,  1920,  setting  forth  duty  of 
carriers  relative  to  distribution  of  cars  and  maintenance  of  Just  and 
reasonable  mine  ratings,  quoted.    Id.  (765). 
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CAR  DISTRIBUTION— Continued. 

The  act  does  not  attempt  to  define  in  detail  what  is  a  Just  and  reasonable 
rate,  fare,  or  charge,  or  what  is  a  just  and  reasonable  distribution  of  cars 
or  rating  of  mines,  these  being  left  for  determination  by  the  Ck)mmission. 
Id.  (765). 

Paragraph  (12)  of  section  1  of  the  interstate  commerce  act  does  not  change 
the  rule  of  law  as  laid  down  in  the  Hocking  Valley  Case,  12  I.  C.  C,  398, 
and  the  Traer  Case,  13  I.  C.  C,  451,  governing  distribution  of  cars  in 
accordance  with  the  relative  ratings  of  the  mines,  but  states  in  statutory 
form  that  which  had  theretofore  been  the  law  pursuant  to  the  decisions 
of  the  Ck)mmis8ion  and  of  the  Supreme  Ck>urt.    Id.  (766). 

Railroad  Administration's  Car  Service  Section  Circular  CS-81  (Revised), 
governing  the  rating  of  coal  mines  (other  than  anthracite)  and  car  dis- 
tribution to  such  mines.    Appendix  1.    Id.  (767). 

Notice  to  carriers  and  shippers  issued  by  the  Commission  on  April  15,  1920, 
recommending  continuance  in  effect  of  Railroad  Administration's  Cur 
Service  Section  Circular  CS-31  (Revised)  modified  in  accordance  with 
decisions  of  the  Commission  in  Hocking  Valley  Case,  12  I.  C.  C,  398,  and 
Traer  Case,  13  I.  C.  C,  451.  Appendix  2.  Id.  (771). 
CAR  FURNISHING. 

Whetlier  complainant  had  or  had  not  a  specific  contract  with  the  carrier 
for  delivery  of  a  definite  number  of  cars  at  stipulated  periods,  for  the 
breach  of  which  it  would  be  entitled  to  damages,  raises  an  issue  not 
before  the  Commission  nor  within  its  jurisdiction  to  decide.  Armour 
Grain  CJo.  v.  Director  General,  398  (409). 

The  duty  resting  upon  carriers  to  furnish  cars  to  shippers  upon  reasonable 
request  is  not  absolute.    Id.  (408). 

To  allow  the  assessing  of  demurrage  on  Inbound  shipments  to  depend  upon 
tlie  furnishing  of  cars  for  outbound  movement,  a  separate  transaction, 
would  open  the  w^ay  to  abuses  not  necessary  in  order  to  protect  a  shipper 
from  unlawful  acts  of  the  carrier.    Id.  (404). 

In  times  of  car  shortage,  the  failure  to  furnish  cars  for  outbound  move- 
ment constitutes  no  reason  for  refraining  from  assessing  demurrage 
charges  on  Inbound  shipments.    Id.  (408). 

Where  fprain  at  a  competitive  point  is  delivered  to  a  carrier  for  transporta- 
tion to  a  transit  point  on  its  line  which  Is  entirely  dependent  upon  It  for 
service,  and  the  carrier  has  reason  to  believe  that  reshlpment  Is  Intended, 
every  effort  should  be  made  by  the  carrier  to  furnish  equipment  for 
prompt  shipment  from  the  transit  point.  Id.  (408). 
C!AR-MILE  EARNINGS.  See  Earnings. 
CAR-SERVICE  RULES. 

Contention  that  car-service  rules  were  not  incorporated  In  schedules  on  file 
with  the  Commission  Is  without  merit,  as  no  direction  that  they  should 
be  so  Incorporated  and  filed  had  been  made  by  the  Commission  under  the 
car-service  amendment  to  section  1  of  the  act,  and  their  publication  in 
such  manner  Is  not  otherwise  required.  Armour  Grain  Co.  r.  Director 
General,  398  (405). 

Paragraph  (15)  of  section  1  of  the  interstate  commerce  act,  as  amended  by 
section  402  of  the  transportation  act,  1920,  setting  forth  authority  of 
Commission  to  suspend  operation  of  car-service  rules,  and  to  make  Just 
and  reasonable  directions  with  respect  thereto.  Assignment  of  Freight 
Cars.  760  (765). 
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CAR  SHORTAGE. 

During  period  of,  complainant  unable  to  obtain  suifnclent  number  of  cars  at 
congested  grain  elevators  for  outbound  movement  Rules  governing  as- 
sessment of  demurrage  on  grain  shipped  into  transit  points  on  local  bill- 
ing and  there  held  for  unloading  into  elevators,  not  shown  unreasonable 
or  unduly  prejudiciaL    Armour  Grain  Co.  v.  Director  Greneral,  398. 

In  times  of,  failure  to  furnish  cars  for  outbound  movement  constitutes  no 
reason  for  refraining  from  assessing  demurrage  charges  on  inbound  ship- 
ments.   Id.     (408). 

Acute  car  shortage  has  taxed  carriers  to  their  utmost  capacity  and  it  may 
be  questioned  that  the  selfish  interests,  either  of  the  roads  serving  the 
steel  manufacturing  sections  of  the  east  and  middle  west  or  of  the  trans- 
continental carriers,  would  lead  them  to  offer  competition  or  discourage 
the  forwarding  via  rail-and-ocean  routes,  through  eastern  ports,  of  steel 
products  hitherto  moving  all-rail  to  the  Pacific  coast  Application  of 
United  States  Steel  Products  Co.,  513  (516). 
CAR  SPOTTING.  See  Spotting  Cabs. 
CARLOAD  RATINGS. 

Carriers  are  entitled  to  reasonable  compensation  for  their  services,  but  fear 
that  the  consumer  may  not  participate  In  prospective  reductions  in 
ratings  and  rates  is  no  valid  objection  to  the  establishment  of  a  carload 
rating  and  is  without  weight  in  determining  questions  of  reasonableness. 
Goodyear  Tire  &  Rubber  Co.  i\  A.,  C.  &  Y.  Ry.  Co.,  206  (210). 
CARS  MOVING  ON  OWN  WHEELS. 

Rates  on  locomotive  and  tender,  dead,  on  their  own  wheels,  from  Bellemont, 

Ariz.,  to  Los  Angeles,  Calif.,  there  repaired  and  reshipped  to  Williams, 

Ariz.,  found  unreasonable.    Reasonable  rates  prescribed  and  reparation 

awarded.    Saginaw  &  Manistee  Lumber  Co.  i?.  A.,  T.  &  S.  F.  Ry.  Co.,  167. 

CARS  OFF  LINE. 

Charges  in  excess  of  those  which  would  have  accrued  at  through  rates  plus 
legally  applicable  reconsignlng  charges  found  to  have  resulted  from  the 
unlawful  refusal  of  carriers  to  permit  reconslgnment  in  accordance  with 
their  tariffs,  on  shipments  transferred  into  other  cars  at  reconsignm^it 
point  on  account  of  operating  rules  which  prohibited  cars  from  moving 
off  the  lines  of  the  carriers.  Reparation  awarded.  Schuette  &  Ca  v. 
Director  General,  709. 
CHARACTERISTICS  OF  COMMODITY. 

Sugar  recognized  from  a  transportation  standpoint  as  among  the  most 
attractive  commodities  which  move  in  heavy  volume.  It  loads  heavily, 
yielding  per  car-mile  revenue  in  excess  of  most  other  tonnage,  requires  no 
special  equipment,  and  needs  no  expedited  or  special  service.  Mont- 
gomery Chamber  of  Commerce  v.  Director  General,  610  (617). 
CIRCUITOUS  ROUTE. 

Carriers  whose  routes  are  15  per  cent  or  more  longer  than  the  direct  lines 
authorized  to  continue  lower  rates  to  farther  distant  than  to  interme> 
diate  points.     Arkansas  Jobbers  &  Mfrs.   Asso.   v.   Director  General* 
231  (240). 
CITY  LIMITS. 

There  Is  no  requirement  of  law  that  the  rate  shall  be  the  same  to  all 
points  of  delivery  in  the  same  industrial  district,  even  when  the  district 
is  all  embraced  within  the  municipal  limits  of  one  city  instead  of  com- 
prising two  separate  municipalities.  St  Louis  Cliamber  of  Commerce 
V,  B.  &  O.  R.  R.  Co.,  639  (647-648). 
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GLASS  AND  COMMODITY  RATBS.    See  also  Class  Rates  ;  Commodity  Rates. 

From  St  LonU,  Mo.,  and  points  basing  tbereon,  to  Helena,  Ark.,  foand 
unduly  prejudicial  to  Helena.  Nonprejudicial  basis  of  rates  prescrll)ed 
for  the  future.    Helena  Traffic  Bureau  v,  St  L.,  I.  M.  &  S.  Ry.  Co.,  11. 

Class  rate  on  staves  from  Brilliant,  Ala.,  to  Paducah,  Ky.,  exceeded  lower 
commodity  rate  subsequently  established.  Reparation  awarded.  Paducah 
Board  of  Trade  v.  I.  C.  R.  R.  Co.,  37  (38). 

Fifth-class  rate  on  soya-bean  oil  from  Los  Angeles,  Calif.,  to  Ivorydale, 
Ohio,  exceeded  lower  commodity  rate  subsequently  established.  Repa- 
ration awarded.    Procter  &  Gamble  Co.  v.  Director  General,  42. 

Between  Huntington,  W.  Va.,  and  points  in  trunk  line  and  New  England 
territories,  based  on  87  per  cent  of  the  Chicago-New  York  and  New 
York-Chicago  rates,  found  unreasonable  and  unduly  prejudicial  to  ex- 
tent they  exceed  82  per  cent  of  such  base  rates.  Jobbers'  &  Mfrs.* 
Bureau  of  Huntington  v.  A.  C.  R.  R.  Co.,  64  (76). 

Between  Portsmouth,  Ohio,  and  Ashland,  Ky.,  and  points  in  trunk  line 
and  New  England  territories  based  on  87  per  cent  of  the  Chicago- 
New  York  and  New  York-Chicago  rates,  found  unreasonable  and  unduly 
prejudicial  to  extent  they  exceed  82  per  cent  of  such  base  rates.  Board 
of  Trade  of  Portsmouth  v.  A.  C.  R.  R.  Co.,  78. 

From  Ohio  and  Mississippi  River  crossings,  Chicago,  III.,  and  related 
points,  to  Meridian,  Miss.,  found  unduly  prejudicial  to  Meridian  and 
unduly  preferential  of  New  Orleans,  La.,  Mobile,  Ala.,  and  Vicksburg, 
Miss,    Meridian  Traffic  Bureau  r.  Director  General,  107   (111). 

Except  on  lumber,  between  Pascagoula  and  Moss  Point  Miss.,  and 
Ohio  and  Mississippi  river  crossings  north  of  Memphis,  Tenn.,  Chicago, 
III.,  and  related  points,  found  unduly  prejudicial  to  extent  they  exceed 
the  rates  between  the  last  named  points  and  New  Orleans,  Mobile,  and 
Gulft>ort  Chamber  of  CJommerce,  Moss  Point,  Miss.  i?.  L.  &  N.  R.  R. 
Co.,  112. 

Except  on  lumber,  between  Pascagoula  and  Moss  Point,  Miss.,  and 
Atlanta,  Ga.,  and  (Chattanooga  and  Knoxville,  Tenn.,  found  unduly 
prejudicial  to  extent  they  exceed  the  rates  between  the  last  named 
points  and  New  Orleans,  La.,  and  Gulfport  Miss.     Id.  (117-118). 

Fifth-class  rate  on  rails  and  angle  bars  from  Steele,  Mo.,  to  Madison  and 
East  St.  Louis.,  III.,  exceeded  lower  conmnodity  rate  subsequently  estab- 
lished. Reparation  awarded.  Ohen-Schwartz  Rail  &  Steel  Ck).  v,  St.  L.- 
S.  F.  Ry.  C5o.,  141. 

No  opinion  expressed  as  to  the  reasonableness  of  certain  class  and  com- 
modity rates,  in  effect  prior  to  federal  control,  from  various  points  of 
origin  to  Spriugfleld,  Tenn.,  as  material  changes  in  the  rates  assailed  have 
been  made  and  a  substantial  measure  of  the  relief  asked  will  be  secured 
as  a  result  of  the  (Commission's  order  in  Murfreesboro  Board  of  Trade,  55 
I.  C.  C,  648.    City  of  Springfield  r.  L.  &  N.  R.  R.  Co.,  337. 

Applications  to  continue  lower  class  and  commodity  rates  between  points  in 
trunk-line  territory  and  points  on  the  west  bank  of  Lake  Michigan  than  to 
and  from  intermediate  points  in  the  106  and  168  per  cent  groups  in  Michi- 
gan, granted,  provided  that  rates  to  and  from  the  intermediate  points  con- 
form to  conclusions  In  Michigan  Percentage  Cases,  47  I.  C.  C,  469.  Fourth 
Section  Departures  Lake  Michigan  Ports,  418. 
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CLASS  AND  COMMODITY  RATES— Continued. 

Class  C  rate  on  old  rails  from  Lafa^^ette,  La.,  to  East  St  Louis  and  Madi- 
son, 111.,  exceeded  lower  commodity  rate  in  effect  from  Texas  common 
points  to  St  Louis,  Mo.,  and  subsequently  made  applicable  from  Lafayette 
to  East  St.  Louis  and  Madison.  Reparation  awarded.  Cohen-Schwartz 
Rail  &  Steel  Co.  r.  M.  L.  &  T.  R.  R.  &  S.  S.  Co.,  479. 

Class  rates  on  cypress  lumber  from  New  Orleans,  La.,  to  Violet,  Phoenix, 
and  Pointe-a-la-Hache,  La.,  exceeded  lower  commodity  distance  scale  sub- 
sequently established.  Reparation  awarded.  St.  Bernard  Cypress  Go.  r. 
Director  General,  as  Agent,  480. 

Rate  adjustments  l)etween  points  in  zones  1,  2,  3,  and  4  in  North  Carolina 
and  Norfolk  and  Richmond,  Va.,  and  points  in  South  Carolina  and  the 
southeast;  and  between  points  in  zones  1  and  2  in  North  Carolina  and 
Norfolk  and  Richmond,  and  eastern  ports  and  interior  eastern  points, 
found  unduly  prejudicial  to  the  North  Carolina  points  and  unduly  prefer- 
ential of  Norfolk  and  Richmond.  Reasonable  relationships  prescribed. 
Corporation  Commission  of  North  Carolina  t?.  Director  (Jeneral,  523, 

Sixth-class  rate  on  coal  ashes  and  cinders  from  Jersey  City,  N.  J.,  to  Rah- 
way  and  Woodbridge,  N.  J.,  exceeded  lower  commodity  rates  subsequently 
established.  Reparation  awarded.  Philadelphia  Quartz  Co.  v.  Director 
General,  as  Agent,  632. 

Sixth-class  rate  on  coal  ashes  and  cinders  from  Perth  Amboy,  N.  J.,  to  Rah- 
way,  N.  J.,  exceeded  lower  commodity  rate  from  Jersey  City,  N,  J.,  to 
Carteret,  N.  J.    Reparation  awarded.    Id.  (633). 

Domestic  fifth-class  rate  on  imported  soya-bean  oil  from  Seattle,  Wash.,  to 
Babbitt,  N.  J.,  exceeded  import  commodity  rate  legally  applicable.  Ship- 
ments overcharged  and  reparation  awarded.  Frost  &  Co.  v.  Director 
General,  as  Agent,  755. 

Following  Volker  d  Co.,  55  I.  C.  C,  163,  third-class  rate  on  congoleum  from 
Marcus  Hook,  Pa.,  to  Oklahoma  City,  Okla.,  found  unreasonable  to  extent 
it  exceeded  lower  commodity  rate  on  oilcloth  and  linoleum.  Reasonable 
rate  prescribed  and  reparation  awarded.  Congoleum  Co.  v.  Director 
General,  as  Agent,  757. 
CLASS  RATES.    See  also  Class  and  Commodity  Rates. 

From  Chicago  and  Cairo,  111.,  St.  I^uis,  Mo.,  and  Louisville,  Ky„  and 
rates  on  grain  and  grain  products  from  Cairo  and  St.  Louis  to  JacikSon, 
Miss.,  found  unduly  prejudicial  to  Jackson  and  unduly  preferential  of 
New  Orleans,  La.,  and  Vlcksburg  and  Natchez,  Miss.  Meridian  Traffic 
Bureau  t\  Director  General,  107  (111). 

Third-cUiss  rates  on  electric  storage  batteries  in  straight  carloads,  not 
found  unreasonable  or  discriminatory  as  compared  with  fourth-class 
rates  on  batteries  in  mixed  carloads  with  electrical  appliances.  Bulck 
Motor  Co.  v.  Director  General,  131. 

First-class  rate  on  baking  and  drying  ovens  from  Detroit,  Mich.,  to  Oak- 
land, Calif.,  exceeded  lower  class  A  rate  subsequently  established.  R^Mi- 
ration  awarded.    Chevrolet  Motor  Co.  r.  Director  General,  149. 

Based  on  Mississippi  River  combinations  applicable  between  Fort  Dodge, 
Kalo,  Gypsum,  and  Marsha  11  town,  Iowa,  and  points  east  of  the  Indiana- 
Illinois  state  line  not  found  unreasonable  or  unduly  prejudiciml  of  com- 
peting points.    Fort  Dodge  Commercial  Club  v.  Director  General,  343. 

Table  comparing  distances  and  first-class  rates  from  Richmond,  Va.,  and 
Raleigh,  N.  C,  to  various  points  In  the  southeast  Corporation  Commis- 
sion of  North  Carolina  v.  Director  Genei*al,  523  (625). 


INDEX  DIGEST.  825 

CLASS  RATES— ContiBued. 

Statement  of  present  class  rates  between  North  Carolina  points  and  South 
Carolina  points  as  compared  with  present  rates  between  various  points, 
Including  rates  established  or  not  found  unreasonable  by  the  Commis- 
sion for  comparable  distances.    Id.  (52^-530). 

Comparison  of  distances  and  first-class  rates  from  representative  northern 
pointe  to  Richmond,  Va.,  and  Raleigh,  N.  C.    Id.  (538). 
CLASSIFICATION.    See  also  Consolidated  Culssification. 

In  General:  Value  and  density  are  important  considerations  in  determin- 
ing ratings  of  commodities,  but  they  must  be  used  in  conjunction  with 
the  other  elements  of  classification.  Goodyear  Tire  &  Rubber  Co.  i;. 
A.,  C.  &  Y.  Ry.  Co.,  206  (209). 

Batteries,  storage:  Following  Hudson  Motor  Car  Co.,  38  I.  C  C,  371,  and 
42  I.  C.  C,  341,  third-class  rating  on,  from  Philadelphia,  Pa.,  to  Flint 
and  Detroit,  Mich.,  not  found  unreasonable  or  unjustly  discriminatory. 
Buick  Motor  Co.  t?.  Director  General,  131. 

Frames,  door  and  window:  Classification  to  apply  on  door  and  window 
casings  and  frames,  made  of  iron  or  steel,  or  wood  covered  with  iron, 
steel  or  tin,  prescribed  in  original  report  55  I.  C.  C,  402,  modified  to  con- 
form to  findings  applicable  to  these  articles  as  set  forth  in  Consolidated 
Classification  Case,  54  1.  C.  C,  1.  Dahlstrom  Metallic  Door  Co.  v, 
Ei.  R.  R.  dk).,  52. 

Leather,  scrap:  Following  Atlas  Leather  Mfg,  Co.,  55  I.  C.  C,  394,  fifth- 
class  rating,  minimum  24,000  pounds,  applied  on  scrap  leather  of  a  de- 
clared or  agreed*  value  not  exceeding  3.5  cents  per  pound  found  un- 
reasonable to  extent  it  exceeded  sixtli-class,  mininium  30,000  pounds. 
Reparation  denied.  Atlas  Leather  Mfg.  Co.  v.  N.  T.,  N.  H.  &  H.  R.  R. 
Co.,  481. 

Separators,  centrifugal  cream : 

Rates  in  official,  western,  and  southern  classifications  on,  c.  1.  and  1.  c.  1., 
not  shown  to  be  unreasonable  per  se  or  in  comparison  with  the 
ratings  and  rates  on  agricultural  implements,  other  than  hand.  De 
Laval  Separator  Co.  t?.  A.  &  R.  R.  R.  Co.,  668  (678,  676). 
Ratings  and  rates  in  official,  western,  and  southern  classifications  on, 
in  boxes,  not  shown  unreasonable  in  comparison  with  ratings  and 
rates  on  the  same  commodity  in  crates.    Id.  (673,  (576). 

Tires  and  tubes,  rubber:  Ratings  and  rates  on  rubber-tire  tubes,  pneu- 
matic rubber  tires,  and  solid  rubber  tires,  unmounted,  and  on  solid 
rubber  tires  mounted  on  iron  or  steel  bases,  in  straight  or  mixed  car- 
loads, from  points  in  official  and  western  classification  territories  to 
points  in  southern  classification  territory,  when  traffic  is  governed  by 
the  southern  classification,  not  found  unreasonable  in  the  past,  but  for 
the  future  will  be  unreasonable  to  extent  they  exceed  rating  of  third 
class.  Goodyear  Tire  &  Rubber  Co.  v.  A.,  C.  &  Y.  Ry.  Co.,  206. 
COMBINATION  RATES.    See  also  Local  Rates. 

No  joint  rate  published  and  combination  rate  assessed.  Lower  combina- 
tion In  effect  applicable  under  Rule  5  (b)  of  Tariff  Circular  18-A.  Held: 
Rate  charged  not  found  unreasonable  but  shipments  overcharged.  Re- 
fund directed.  American  Agricultural  CJhemical  Co.  v.  H.  &  B.  V.  Ry. 
Co.,  177. 
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COMBINATION  RATE^-Continued. 

Glass  rates  based  on  Mississippi  River  combinations,  applicable  between 
Fort  Dodge,  Kalo,  Gypsum,  and  Marshall  town,  Iowa,  and  points  east 
of  the  Indiana-Illinois  state  line  not  found  unreasonable  or  unduly  preju- 
dicial of  competing  points.  Fort  Dodge  Commercial  Club  v.  Director 
General,  343. 

Legally  applicable  on  hogs  from  certain  points  to  Camp  Pike  and.Carbell 
Spur,  Ark.,  and  from  Camp  Pike  and  Carbell  Spur  to  other  destinations, 
constructed  by  adding  to  the  DalhofC-Camp  Pike  local  rates,  rates  to 
and  from  Dalhoff,  higher  than  joint  distance  scale  of  rates  in  effect 
from  points  in  Arkansas  to  points  in  Oklahoma,  and  from  points  in  Texas 
to  points  in  Arkansas,  under  the  tariff  of  which  Camp  Pike  and  Carbell 
Spur  are  not  included,  not  found  unreasonable  or  unduly  prejudicial. 
Caron  &  Campbell  v.  Director  General,  as  Agent,  474. 

On  anthracite  coal  from  certain  points  in  Pennsylvania  to  destinations  in 
Iowa,  Kansas,  Missouri,  and  Nebraska,  both  factors  of  which  were  in- 
creased by  the  Director  General,  not  found  unreasonable  or  unduly  pre- 
judicial.   National  Supply  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.,  739. 

On  slack  barrel  gum  staves  from  Greenwood,  Miss.,  to  Hastings,  Fla.,  not 
found  unreasonable  or  otherwise  unlawful  due  to  reduction  in  the  factor 
from  Greenwood  to  Jacksonville,  Fla.    Whltehouse  Barrel  Co.  v.  Director 
General,  753. 
COMMODITIES  CLAUSE. 

Determination  of  question  of  payment  of  divisions  to  short  lines  by  trunk 
lines  in  violation  of  commodities  clause  does  not^come  within  Commis- 
sion's administrative  functions,  and  Is  more  appropriately  a  matter  for  the 
courts.     St.  Louis,  Troy  &  Eastern  R.  R.  Co.,  371  (374). 
COMMODITY  RATES.    See  also  Class  and  Commodity  Rates. 

On  glass  bottles  from  Huntington,  W.  Va.,  to  eastern  cities  found  unduly 
prejudicial  to  extent  they  exceed  the  rates  in  effect  from  Charleston, 
W.  Va.,  by  more  than  3  per  cent  of  the  Chicago-New  York  rate.  Jobbers* 
&  Mfrs.'  Bureau  of  Huntington  v.  A.  C.  R.  R.  Co.,  64  (76). 

On  citrus  fruits,  bananas,  pineapples,  and  coconuts  from  New  Orleans,  La., 
and  Mobile,  Ala.,  to  points  in  Arkansas  should  be  readjusted  to  afford 
greater  recognition  to  relative  distances.  Reasonable  scale  prescribed. 
Arkansas  Jobbers  &  Mfrs.  Asso.  i?.  Director  General,  231  (237). 

On  citrus  fruits,  pineapples,  and  vegetables  from  Jacksonville,  Fla.,  to  cer- 
tain points  in  Arkansas  not  shown  unreasonable  or  unduly  prejudicial. 
Id.  (240). 

Joint  commodity  rate  on  oats  from  South  Dakota  to  Portland  and  Helix, 
Oreg.,  and  Tacoma,  Wash.,  exceeded  lower  "si>eclar*  commodity  rate 
subsequently    established.     Reparation    awarded.     Northern    Grain    & 
Warehouse  Co.  v.  Director  General,  629. 
COMMON  CARRIER. 

The  following  roads  found  to  be  common  carriers,  which  may  lawfully  re- 
ceive from  their  trunk  line  connections  reasonable  divisions  of  joint  rates 
or  absorptions  of  switching  charges,  under  appropriate  tariffs: 
Delray  Connecting  R.  R.  Co.,  97  (105). 
La  Salle  &  Bureau  County  R.  R.,  173  (176). 
Pittsburgh,  Allegheny  &  McKees  Rocks  R.  R.  Co.,  1  (9). 
St.  Louis,  Troy  &  Eastern  R.  R.  Co.,  371, 
Springfield  Terminal  Ry.  Co.,  274  (280). 
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COMPANY  MATERIAL. 

Crossties  sold  under  contract  to  railroad  company,  providing  for  delivery 
f.  o.  b.  Louisville,  Ky.,  moved  as  routed  under  througli  bill  of  lading  to 
destination  beyond.  Allegation  that  rates  charged  were  unreasonable  as 
lower  joint  rates  applicable  via  Carlo,  111.,  Eeld:  Rates  in  accordance 
with  routing  Instructions  not  applicable  through  Louisville  by  way  of 
Cairo  as  lower  rate  implied  a  continuous  movement  beyond  Cairo,  and 
for  movement  via  that  point  through  Louisville  would  entail  a  back  haul. 
Wright  Tie  Co.  v,  B.  S.  W.  R.  R.  Co.,  286. 

If  priorities  were  to  be  prescribed  in  transportation  of  bituminous  coal 
it  would  obviously  be  necessary  to  give  first  priority  to  railway  fuel,  as  was 
done  when  priorities  were  Issued  by  the  President's  priority  agent  during 
the  war.    Assignment  of  Freight  Cars,  760  (766). 
COMPARATIVE  RATES. 

Acid,  sulphuric :  Rates  on,  In  tank-car  loads,  exceeded  lower  rate  on  nitrat- 
ing acid.  Measure  of  reasonable  rate  prescribed  and  reparation  awarded. 
Du  Pont  de  Nemours  &  Co.  v.  Director  General,  270- 

Batterles,  electric  storage:  Third-class  rates  on.  In  straight  carloads,  not 
found  unreasonable  or  discriminatory  as  compared  with  fourth-class  rates 
on  batteries  in  mixed  carloads  with  electrical  appliances.  Bulck  Motor 
Co.  r.  Director  General,  131. 

Bullion:  For  comparative  purposes. Iron  and  steel  articles  and  lumber  most 
nearly  approach  the  transportation  characteristics  of  bullion.  Anaconda 
Copper  Mining  Co.  v.  Director  General,  723  (730). 

Congoleum :  Following  Volker  d  Co.,  55  I.  C.  C,  163,  rate  on,  found  unrea- 
sonable to  extent  It  exceeded  rate  on  oilcloth  and  linoleum.  Reasonable 
rate  prescribed  and  reparation  awarded.  Congoleum  Co.  i?.  Director  Gen- 
eral, as  Agent,  757. 

Copra:  Import  rate  on,  found  unreasonable  as  compared  with  rates  on 
dried  beans,  green  coffee,  and  other  foodstuffs.  Reparation  awarded. 
Procter  &  Gamble  Co.  t*.  Director  General,  465  (467-468). 

Extinguishers,  chemical  fire:  First-class  any-quantlty  rate  on  hand,  other 
than  wheeled,  not  found  unreasonable  as  compared  with  third-class  car- 
load rates  on  hand  fire  engines,  other  than  cheralcaL  Pyrene  Mfg.  Co. 
V.  Director  General,  143. 

Gas,  liquefied  petroleum:  Fifth-class  rates  on,  exceeded  lower  commodity 
rate  on  gasoline,  which  rate  was  subsequently  made  applicable  to  lique- 
fied petroleum  gas.  Reparation  awarded.  Akin  Gasoline  Co.  i?.  Director 
General,  133. 

Oil,  soya-bean :  Rate  on,  should  not  exceed  the  rate  on  kindred  vegetable  oils 
shipped  In  the  same  manner  between  same  points.  Procter  &  Gamble  Co. 
V.  Director  General,  42  (44). 

Separators,  cream :  Ratings  in  ofilcial,  western,  and  southern  classifications 
on  centrifugal  cream  separators,  c.  1.  and  1.  c.  1.,  not  shown  unreasonable 
per  8€  or  in  comparison  with  the  ratings  and  rates  on  agricultural  imple- 
ments, other  than  hand.  De  Lavel  Separator  CJo.  v.  A,  &  R,  R.  R.  Co., 
668  (673,  676). 

Staves,  gum :  Rate  legally  applicable  on,  found  unreasonable  to  extent  It 
exceeded  rate  on  lumber  from  and  to  the  same  points.  Reasonable  maxi- 
mum basis  of  rates  prescribed  and  reparation  awarded.  Ozark  Cooper- 
age &  Lumber  CJo.  v.  Director  General,  as  Agent,  471. 
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COMPARATIVE  RATES-Continued. 

Sagar:  Rate  on,  compared  with  rates  on  otber  commodities  of  simitar 
transportation  characteristics.  Mobile  Chamber  of  Commerce  t\  Director 
General,  as  Agent,  605  (607) ;  Montgomery  Chamber  of  Commerce  v. 
Director  General,  610  (614). 
Tracks,  portable  railway:  Carload  rates  on,  in  sections,  for  export,  fbond 
unreasonable  to  extent  they  exceeded  rates  on  fishplates,  switches,  turn- 
tables, and  crossovers.  Reparation  awarded.  Lakewood  Ehiglneering 
Co.  V.  Director  (General,  311. 
COMPENSATORY  RATES. 

Unfayorable  financial  conditions  of  a  carrier  can  not  be  lawfnlly  reme- 
died by  the  Imposition  of  unreasonable  rates,  apd  a  f&vorable  financial 
condition  can  not  lawfully  be  made  the  basis  for  rates  that  are  non- 
compensatory.   Phelps  Dodge  Corp.  i?.  Director  General,  714  (718). 
COMPETITION. 
Carrier : 

Where  carrier  competition  is  the  only  Influence  which  has  operated  to 
reduce  rates  to  a  competitive  point  the  direct  lines  and  those  less 
than  15  per  cent  longer  must  observe  the  fourth  section  and  not 
charge  higher  rates  to  intermediate  points.  Arkansas  Jobbers  & 
Mfrs.  Asso.  V,  Director  General,  231  (240). 
Defendant  did  not  participate  in  joint  through  rate  because  It  deemed 
rate  too  low,  but  when  its  nonparticipation  therein  affected  its  traflSc 
it  was  forced  to  meet  the  competition  and  publish  its  concurrence. 
Tuffli  Bros.  Pig  Iron  &  Coke  Ck>.  t\  L.  &  N.  R.  R.  Co.,  491  (492). 
Market : 

Policy  of  according  Huntington,  W.  Va.,  specific  rates  on  certain  Im- 
portant commodities  as  to  which  there  is  keen  competition  between 
Huntington  and  other  cities  in  the  same  general  territory  approved. 
Jobbers*  &  Mfrs.*  Bureau  of  Huntington  v,  A.  C.  R.  R.  Co.,  64  (76). 
Rates  on  grinding  balls  from  Los  Angeles,  Calif.,  to  Interstate  desti- 
nations found  unduly  preferential  of  competitors  at  Chicago,  111., 
and  other  eastern  points  of  origin.    Los  Angeles  Foundry  Co.   v. 
Director  General,  184. 
Rates  on  glass  sand  from  Ottawa.  III.,  and  related  points,  to  Hunting- 
ton, W.  Va.,  found  unreasonable  to  extent  they  exceeded  rate  sub- 
sequently established  to  enable  Huntington  to  meet  competition  at 
other  points  north  of  the  Ohio  River.    Reparation  awarded.    Boldt 
Co.  V,  Director  General,  259  (260). 
Rates  on  concrete  drain  tile  from  Sioux  City,  Iowa,  to  points  in  South 
Dakota,  east  of  Missouri  River,  not  found  unreasonable,  but  found 
unduly  prejudicial  in  favor  of  competitors  located  at  other  drain-tile 
manufacturing  points  in  Iowa  and  Minnesota.    Reasonable  basis  of 
rates  prescribed  and  reparation  denied.    Sioux  City  Concrete  Pipe 
Co.  V,  C,  M.  &  St.  P.  Ry.  O.,  303. 
Persons:  Fact  that  competitors  may  have  enjoyed  larger  profits  does  not 
establish  damage  as  a  consequence  of  undue  prejudice.    Home  Packing 
&  Ice  Co.  V.  Director  General,  691  (697). 
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COMPETITION— Continued. 

Pipe  line:  The  Commission  may  not  reqaire  rail  carriers  to  reduce  rates 
not  shown  unreasonable  in  and  of  themselves  in  order  that  the  users  of 
such  rates  may  better  compete  with  others  who  are  in  a  position  to 
utilize  the  less  costly  service  of  pipe  lines.  Winona  Oil  Co.  v.  Director 
General,  162  (154). 
Water : 

Acute  car  shortage  has  taxed  carriers  to  their  utmost  capacity  and  it 
may  be  questioned  that  the  selfish  interests,  either  of  the  roads 
serving  the  steel-manufacturing  sections  of  the  east  and  middle  west 
or  of  the  transcontinental  carriers,  would  lead  them  to  offer  com- 
petition or  discourage  the  forwarding  via  rail-and-ocean  routes, 
through  eastern  ports,  of  steel  products  hitherto  moving  all-rail  to 
the  Pacific  coast.  Application  of  United  States  Steel  Products  Co., 
513  (516). 
Under  present  conditions  and  those  that  seem  probable  in  the  future, 
wliatever  competition  there  may  be  between  the  applicant  rail 
carriers  and  the  Isthmian  S.  S.  Lines  and  the  New  York  and  South 
America  Line  of  the  U.  S.  Steel  Products  Co.,  operating  between 
eastern  ports  of  the  United  States  and  the  western  coasts  of  North 
and  South  America,  through  the  Panama  Canal,  found  unsubstantial 
and  merely  nominal.  Id.  (517). 
COMPONENT.  See  Factor. 
CONCESSION. 

Upon  further  hearing,  complainant  seeking  concessions  in  freight  charges 
on  goods  shipped  in  steel  containers  conforming  to  certain  specifications, 
on  basis  of  net  weight,  excluding  weight  of  container,  and  on  the  empty 
container  when  returned  knocked  down.  Held:  Under  the  circumstances 
concessions  not  justified  and  findings  in  original  report,  51  I.  C.  C,  G86, 
affirmed.  Pneumatic  Scales  Corp.  v.  A.  &  R.  It.  R.  Co.,  308. 
In  freight  charges  based  upon  the  manner  in  which  goods  are  packed  or 
the  containers  which  are  used  are  not  unlawful,  provided  they  are 
reasonably  related  to  the  advantages  accruing  to  the  carriers  from  the 
Improved  packing  or  loading.  Id.  (309). 
CONCURRENCE. 

Defendant  did  not  participate  In  Joint  through  rate  because  It  deemed  rate 
too  low,  but  when  its  nonpartlclpatlon  therein  affected  its  traffic.  It  was 
forced  to  meet  the  competition  and  publish  Its  concurrence.    Tuffll  Bros. 
Pig  Iron  &  Ck)ke  Co.  v.  L.  &  N.  R.  R.  Co.,  491  (492). 
Carriers  constituting  a  through  route  for  traffic  from  a  point  In  the  United 
States  to  a  point  in  Canada,  concurring  in  a  joint  rate  which  Is  unrea- 
sonably high,  are  jointly  and  severally  responsible  for  damages  resulting 
to  any  shipper  on  account  of  such  unlawful  rate.  White  Bros.  &  Crum  Co. 
V,  Director  General,  511  (512). 
CONFERENCE  RULING.    See  Administrative  Ruuno. 
CONFISCATION. 

The  rule  of  law  as  to  distribution  of  cars  in  accordance  with  the  relative 
ratings  of  the  mines  as  set  forth  In  the  Traer  Case,  13  I.  C.  C,  451,  and 
sustained  by  the  Supreme  CJourt  in  215  U.  S.,  452  and  479,  remained  the 
controlling  rule  until  during  the  war  and  under  the  rules  of  the  Fuel  Ad- 
ministration, when  the  use  of  assigned  cars  was  abandoned,  followed  by 
the  imperative  necessity  of  railroads  confiscating  coal  in  transit  in  order 
to  keep  their  roads  In  operation.    Assignment  of  Freight  Cars.  760  (763). 
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C0NFLIC5TING  RATES. 

Named  in  separate  tariffs  but  lower  rates  did  not  cancel  or  in  any  way  refer 
to  rates  originally  published  in  individual  tariffs.  Held:  Higher  rates 
originally  published  found  legally  applicable  and  not  unreasonable  or  other- 
wise unlawful.  Highland  Iron  &  Steel  Co.  i;.  Director  General,  as 
Agent,  547. 
Where  named  in  separate  tariffs  the  rate  first  established  is  the  legal  rate, 
upon  the  principle  that  lawfully  established  rates  remain  in  effect  until 
specifically  canceled.    Id.  (548). 

CONGESTION. 

Service  of  loading  waste  paper  stock,  provided  for  in  tariffs,  was  not  ren- 
dered due  to  congestion  and  labor  shortage  growing  out  of  the  world  war. 
Under  an  arrangement,  complainants  furnished  such  service.  Held: 
Complainants  would  not  have  been  able  to  ship  as  much  as  they  did  had 
they  insisted  on  their  rights  under  the  tariffs,  and  expense  incident  to 
delays  of  trucks  standing  waiting  to  unload  outweighed  expense  of  load- 
ing with  their  own  employees,  for  wliich  service  there  was  no  obligation 
on  part  of  carriers  to  make  an  allowance.  Waste  Merchants  Asso.  v. 
Director  General,  686. 

CONSIGNOR  AND  CONSIGNEE. 

Where  freight  charges  are  paid  by  consignees,  but  are  charged  back  to  the 
consignors,  the  consignees  are  not  entitled  to  reparation.  Muskogee 
Wholesale  Grocer  Co.  v.  M..  K.  &  T.  Ry.  Co.,  125  (127-128). 

CONSOLIDATED  CLASSIFICATION. 

Rule  providing  basis  of  charges  for  the  transportation  of  sulphuric  acid 
and  chloride  of  zinc  remaining  in  tank  cars  returned  to  original  load- 
ing points,  not  found  unreasonable  or  unduly  prejudicial  as  compared  with 
rule  for  return  of  empty  gas  cylinders  and  wooden  tank  cars  containing 
a  portion  of  the  commodity  therein.  New  Jersey  Zinc  Co.  v.  Director 
General,  201. 

CONTAINERS.    See  also  Packing. 

Upon  further  hearing,  complainant  seeking  concessions  in  freight  cliarges 
on  goods  ship|)ed  in  steel  containers  conforming  to  certain  specifications, 
on  basis  of  net  weight,  excluding  weight  of  container,  and  on  the  empty 
container  when  returned  knocked  down,  Held:  Under  the  circumstances 
concessions  not  justified  and  findings  in  original  report,  51  I.  C.  C,  686, 
affirmed.  Pneumatic  Scales  Ck>rp.  v.  A.  &  R.  R.  R.  C3o.,  308. 
Concessions  in  freight  charges  based  upon  the  manner  in  which  goods  are 
packed  or  the  containers  which  are  used  are  not  unlawful,  provided 
they  are  reasonably  related  to  the  advantages  accruing  to  the  carriers 
from  the  improved  packing  or  loading.    Id.  (809). 

CONTRACT. 

Crossties  sold  under  contract  to  railroad  company,  providing  for  delivery 
f.  o.  b.  Louisville,  Ky.,  moved  as  routed  under  through  bill  of  lading  lo 
destinations  beyond.  Allegation  that  rates  charged  were  unreasonable 
as  lower  joint  rate  applicable  via  Cairo,  111.,  Held:  Rates  in  accordance 
with  routing  instructions  not  applicable  through  Louisville  by  way  of 
Cairo,  as  lower  rate  implied  a  continuous  movement  beyond  Cairo,  and 
for  movement  via  that  point  through  Louisville  would  entail  a  back 
haul.    Wright  Tie  Co.  t?.  B.  S.  W.  R.  R.  CJo.,  286. 
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CONTRACT— Continued. 

Contention  that  complainant  is  entitled  to  settlement  with  purchaser  of 
crosstiee,  when  sold  under  contract  calling  for  delivery  f.  o.  b. 'Louis- 
viUe,  Ky.,  upon  basis  of  divisions  of  the  j(^t  rates  accruing  to  lines 
south  of  Louisville,  which  would  be  lower  than  the  local  rates  to  that 
point.  Held:  Not  within  scope  of  the  complaint  or  the  Commission's 
jurisdiction.    Id.  (288). 

Purchase  price  based  on  freight  rate  under  agreement  with  consignors 
that  one-half  of  any  excess  over  and  above  such  rate  would  be 
borne  by  consignors.  Charges  were  paid  and  borne  by  complainant  and 
one-half  of  excess  charged  bacl^  to  consignors.  Reparation  awarded 
complainant,  who  introduced  in  evidence  assignments  from  consignors 
of  their  claims  for  reparation.  Bare  Paper  Co.  v.  Director  General,  as 
Agent,  329  (331.) 

Whether  complainant  had  or  had  not  a  specific  contract  with  the  car- 
rier for  delivery  of  a  definite  number  of  cars  at  stipulated  periods,  for 
the  breach  of  which  it  would  be  entitled  to  damages,  raises  an  issue 
not  before  the  Commission  nor  within  its  juridiction  to  decide.  Armour 
Grain  Co.  v.  Director  General,  398  (409). 
COST  OF  SERVICE. 

Cost  to  complainant  of  moving  cars  between  interchange  or  spur  track,  Just 
within  the  plant,  and  places  of  unloading  or  loading,  found  to  exceed 
the  allowance  paid  to  it  by  defendant    United  States  Cast  Iron  Pipe  & 
Foundry  Co.,  v.  Director  CJeneral,  677  (685). 
COST  OF  TRANSPORTATION. 

Rates  on  copper  bullion  from  Arizona  points  to  New  York,  N.  Y.,  via  all- 
rail  and  rail-and-water  routes  not  found  unreasonable;  neither  should 
rall-and- water  rates  be  lower  than  the  all-rail  rates  as  there  is  no  evi- 
dence to  sustain  contention  that  cost  of  transportation  obtaining  during 
federal  control  is  or  was  less  via  rail-nnd- water  than  via  all-rail  routes. 
Phelps  Dodge  Corp.  v.  Direct»r  General,  714  (719,  720). 
CREDIT. 

Rules  and  regulations  for  the  prompt  payment  of  transportation  rates  and 
charges  as  provided  in  section  3  of  the  act  to  regulate  commerce  as  amended 
by  section  405  of  the  transportation  act,  1920,  prescribed.     Regulations 
for  Payment  of  Rates  and  Charges,  ^1. 
CREOSOTING  IN  TRANSIT.    See  Teansit  Abbangebcents. 
CUSTOM. 

Just  as  there  are  criteria  by  which  the  reasonableness  of  a  rate  may  be 
measured,  so  there  are  tests  whereby  It  may  be  determined  whether  a 
particular  service  is  within  the  scope  of  a  carrier's  legal  obligation.  That 
a  service  such  as  spotting  has  been  rendered  for  a  long*  time  under  a 
transportation  rate,  is  important  evidence  that  the  service  was  considered 
in  arriving  at  the  rate  and  also  of  the  carrier's  obligation  as  to  delivery. 
However,  duration  ot  time  is  not  conclusive.  United  States  Cast  Iron 
Pipe  &  Foundry  Co.  v.  Director  General,  677  (682-^83). 

Import  rate  canceled  by  Director  General  and  rate  equal  to  domestic  com- 
modity rate  established.  Subsequently  import  rate  reduced  below  level 
of  domestic  rate.  Contention  that  import  rate  equal  to  domestic  rate 
was  unreasonable  to  extent  It  exceeded  lower  rate  subsequently  estab- 
lished, based  on  fact  that  it  has  been  customary  for  import  rates  to 
be  upon  lower  scale  than  domestic  rates,  not  sustained.  Frost  &  Co.  v. 
Director  General,  as  Agent,  755  (766). 
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DAMAGES.    See  also  Wab  Tax. 

Bjr  section  10  of  federal  control  actf  authority  to  determine  the  justness 
and  reasonableness  of  tariff  rule  initiated  by  President  throogh  Director 
(General,  and  to  award  reparation  on  intrastate  shipmaits  moving  there- 
under is  vested  in  the  Ck>mmission.  San  Antonio  Freight  Bureau  v. 
Director  General,  45  (46). 

Where  freight  charges  are  paid  by  consignees,  but  are  charged  back  to  the 
consignors,  the  consignees  are  not  entitled  to  reparation.  Muskogee 
Wholesale  Grocer  Co.  t?.  M.,  K.  &  T.  Ry.  Ck).,  125  (127-128). 

On  rehearing  reparation  awarded  to  complainant  factors,  as  representa- 
tives of  shippers,  on  account  of  charges  found  in  original  report,  50 
I.  O.  O.,  345,  to  have  been  illegally  collected  on  shipments  of  cotton  con- 
centrated at  MempMs,  Tenn.,  and  subsequently  reshipped.  Memphis 
Freight  Bureau  v.  St  L.  &  S.  F.  R.  R.  CJo.,  212. 

Until  complainant  factors  receive  payment  for  their  services  and  expenses 
they  have  a  property  right  or  interest  against  their  principals  in  the  pro- 
ceeds resulting  from  the  handling  of  freight,  and  the  Commission  can  not 
justly  or  legally  deprive  them  of  that  right  by  awarding  r^>aration 
directly  to  the  principals.    Id.  (213). 

Following  DamellrTaenzer  Co,,  245  U.  S.,  531,  a  party  who  pays  an  un- 
rea^nable  rate  is  damaged  in  an  amount  equal  to  the  difference  between 
the  rate  paid  and  the  rate  found  reasonable.  Koenig  Coal  Co.  v,  G.  T. 
Ry.  Co.,  241  (242). 

The  Commission's  jurisdiction  to  award  reparation  on  intrastate  shipments 
is  confined  to  the  period  of  federal  control.  Peerless  Coal  Co.  v.  A.,  T. 
&S.  F.  Ry.  Co.,  274  (275). 

A  violation  of  the  fourth  section  of  the  act  does  not,  without  proof  of 
damage,  entitle  the  complainant  to  an  award  of  reparation.  Illinois 
Brick  Co.  v.  Director  General,  320  (323) ;  Union  Tanning  Co.  v.  Director 
General,  354  (358). 

(Contention  that  Commission  is  without  jurisdiction  to  award  reparation  on 
misrouted  shipment  moving  through  Canada,  where  lower  rate  applied 
via  an  intrastate  route,  not  sustained.  Woodbury  Lumber  Co.  v.  Direc- 
tor Gieneral,  324  (325). 

On  further  hearing,  reparation  awarded  on  basis  of  finding  in  original 
report,  37  I.  C.  C,  441,  In  which  rates  on  anthracite  coal,  prepared  and 
pea  sizes,  from  Lehigh  coal  region  of  Pennsylvania  to  Perth  Amboy,  N.  J^ 
for  transshipment  by  water,  were  found  unreasonable  to  extent  they 
exceeded  rates  prescribed  In  AtUhraeite  Case,  35  I.  C.  C,  220.  MarkU 
Co.  v.  L.  V.  R.  R.  Co.,  375. 

In  original  report,  38  I.  C.  C,  206,  reparation  awarded  on  account  of  un- 
reasonable rates  on  anthracite  coal  from  Lehigh  coal  region  of  Pennsyl- 
vania to  Elizabethport,  N.  J.,  for  transshipment  by  water,  on  erroneous 
basis  of  local  rates.  Upon  supplemental  report,  fbrmer  finding  corrected 
and  reparation  awarded  on  basis  of  reshipping  rates  prescribed  ii 
Anthracite  Case,  35  I.  C.  C,  220.  Dodson  &  Co.  (Inc.)  v.  a  R.  It.  Co.  oi 
N.  J.,  381. 

Upon  further  hearing  reparation  awarded  on  basis  of  finding  in  original 
report,  38  I.  C.  C,  333,  in  which  rates  on  anthracite  coal  in  prepared  and 
pea  sizes  from  Wyoming  anthracite  coal  region  of  Pennsylvania  to  Eliza 
bethport,  N.  J.,  for  reshipment  by  water,  were  found  unreasonable  tc 
extent  they  exceeded  rates  prescribed  in  An$hra<Ht^  Qase,  35  I.  C.  C,  220. 
Meeker  &  Co.  i?.  C.  R.  R.  Co.  of  N.  J.,  414. 
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DAMAGES-^Continued. 

Fact  that  certain  abipmeitB  may  bave  moved  at  rates  which  were  snbse- 
guently  increaeed  can  not  be  considered  as  mitigating  damages  dne  to  the 
collection  of  unreasonable  rates  upon  other  shipments  of  the  same  or  dif- 
ferent commodities.  The  right  of  a  shipper  to  recover  damages  accmes 
when  he  pays  an  unreasonable  rate  and  the  law  does  not  inquire  into 
later  events.    Id.  (416). 

Upon  further  hearing  and  following  Meeker  d  Co,,  57  I.  O.  C,  414,  repara- 
tion awarded  on  basis  of  rates  found  reasonable  In  Anthracite  Case,  37 
I.  G.  C,  460,  on  anthracite  coal,  in  prepared  and  pea  sizes,  from  Red  Ash 
colliery,  in  the  Wyoming  coal  region  of  Pennsylvania  to  Elizabethport, 
N.  J.,  for  reshipment  by  water.  Red  Ash  Ckml  Ck>.  v.  O.  R.  R.  Go.  of 
N.  J.,  432. 

In  the  exercise  of  "that  flexible  limit  of  Judgment  which  belongs  to  the 
power  to  fix  rates,"  finding  in  former  reports,  39  I.  G.  G.,  88,  and  45  I. 
G.  G..  248,  denying  reparation  on  precooled  and  pre-iced  oranges  from 
Galifomia  points  to  destinations  in  other  states  and  in  Ganada,  re- 
affirmed on  reargument  Arlington  Heights  Fruit  Exchange  v.  S.  P. 
Go.,  680. 

Upon  further  consideration,  rates  on  bituminous  coal  from  Appalachla  and 
Dante  districts  in  Virginia  to  Spartanburg,  Union,  and  other  points  in 
South  Garolina  taking  same  or  related  rates,  found  unreasonable  during 
specified  periods,  to  extent  they  exceeded  rates  found  reasonable  in  Bi- 
tuminous Coal  Rates  to  the  Southeast,  37  I.  G.  G.,  652,  and  53  I.  G.  G., 
741.  Reparation  awarded.  Gotton  Manufacturers'  Asso.  of  S.  G.  v, 
G.,  G.  &  O.  Ry.,  584  (587,  580). 

The  imrty  who  pays  an  unreasonable  rate  is  damaged  in  an  amount  equal 
tot  ^^  difference  between  the  rate  paid  and  the  rate  found  reasonable  by 
the  Gommission.    Id.  (587). 

Reparation  awarded  certain  interveners  upon  shipments  of  coal  moving  at 
rates  found  unreasonable  in  supplemental  report,  53  I.  G.  G.,  741«  Id. 
(589). 

Rates  on  heavy  oils  from  Kansas  and  Oklahoma  to  Milwaukee  and  Racine, 
Wis.,  found  unreasonable  to  extent  they  exceeded  25  cents  per  100 
pounds,  or  a  differential  of  5  cents  higher  than  the  rate  to  Ghicago,  111., 
no  justification  being  shown  for  any  greater  differential  for  application 
in  connection  with  the  lower  rates  on  heavy  oils  than  on  refined  oils. 
Reparation  awarded.  Wadhams  Oil  Go.  v.  Director  Cteneral,  as  Agent, 
597  (603). 

Fact  that  competitors  may  have  enjoyed  larger  profits  does  not  establish 
damage  as  a  consequence  of  undue  prejudice.  Home  Packing  &  Ice  Go.  v. 
Director  Cteneral,  691  (697). 

Prices  were  fixed  by  the  Food  Administration,  and  at  no  time  and  in  no 
instance  were  they  made  or  controlled,  to  complainant's  detriment,  by 
any  competitor  by  virtue  of  the  preferential  rate  herein  found  to  exist. 
Reparation  denied  for  want  of  proof:    Id.  (697). 

In  the  absence  of  proof  of  damage,  a  departure  from  the  long-and-short- 
haul  provision  of  the  fourth  section  of  the  act  does  not  entitle  com> 
plainant  to  reparation.    Id.  (697). 

Findings  in  supi^emental  report,  37  I.  G.  G.,  345,  denying  reparation  on  ship- 
ments on  which  complainants  failed  to  establish  that  they  bore  the  trans- 
portation charges,  reaffirmed.    Oden  &  Elliott  i?.  S.  A.  L.  Ry.,  698. 
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DAMAGES— Continued. 

Party  claiming  reparation  is  not  entitled  to  recovw  iinless  It  is  definitely 
shown  that  he  finally  bore  the  nnlawfal  freight  oharges  as  such.   Id.  (699) . 

Original  complaint  brought  to  recover  reparation  for  account  of  complainant 
only,  and  not  as  agent  tor  vendors.  Amending  of  cmnplaint  by  permitting 
intervention  of  the  latter  who  paid  and  bore  the  freight  charges  can  have 
no  effect  as  they  were  not  Joined  as  parties  complainant  within  the 
statutory  period.  Interveners*  claim  for  reparation  found  barred. 
Id.  (699). 

The  burden  of  proof  to  establish  the  fact  and  amount  of  damage  due  to 
unjust  discrimination  or  undue  prejudice  as  the  proximate  cause  is  upon 
the  complainant    Donner  Steel  Co.  r.  D.,  L.  &  W.  R.  R.  CJo.,  745  (751). 

Only  damage  alleged  by  complainant  was  loss  of  profit,  but  as  prices  of  all 
commodities  sold  by  complainant  and  its  competitors  were  fixed  by  the 
government  and  competitor^  were  not  able  to  and  did  not  control  the  buy- 
ing or  selling  markets,  it  has  not  been  shown  that  complainant's  profits 
would  have  been  any  greater  had  the  existing  discrimination  and  prejudice 
been  removed.    Reparation  denied.    Id.  (752). 
DAYLIGHT  SAVING.     See  Time. 
DEC5LARED  VALUE.    See  Released  Rates. 
DELIVERY. 

Following  Bate  Co.,  34  I.  C.  C,  469,  and  Trexler  Lumber  Co,,  49  I.  C.  C, 
121,  demurrage  charges  unlawfully  collected  on  shipments  specifically 
routed  but  held  at  a  point  short  of  billed  destination  by  carrier's  agent, 
who  failed  to  turn  the  shipments  over  to  the  delivering  carrier  as  specified 
in  bill  of  lading.    Texas  Co.  v.  Director  General,  48. 

A  carrier  is  ordinarily  under  a  legal  obligation  to  effect  delivery  under  a 
transportation  rate.  United  States  Cast  Iron  Pipe  &  Foundry  CJo.  v. 
Director  General,  677   (681). 

Nature  and  extent  of  delivery  of  c.  I.  traffic  has  differentiated  with  the 
increasing  complexity  in  the  development  of  industrial  enterprises,  to 
which  trunk  line  carriers  may  be  required  to  perform  services  of  delivery 
without  charge  In  addition  to  the  transportion  rate,  or,  if  it  choose, 
employ  an  agent  to  render  the  service  for  it.  This  agent  may  be  the 
shipper  or  owner  of  the  property  transported,  with  the  limitation  that 
'the  charge  or  allowance  for  the  service  may  be  no  more  than  Just  and 
reasonable.     Id.   (681-682). 

Perhaps  the  most  common  form  of  delivery  is  the  setting  of  a  car  on  team 
tracks  of  the  carrier,  where  it  may  be  conveniently  unloaded,  usually  by 
the  consignee.  Another  common  form  and  substitute  for  team-track 
delivery  is  the  switching  of  a  car  to  the  private  siding  of  a  consignee 
whose  place  of  business  is  contiguous  to  the  trunk  line,  dear  of  the  main 
tracks.     Id.   (682). 

Just  as  there  are  criteria  by  which  the  reasonableness  of  a  rate  may  be 
measured,  so  there  are  tests  whereby  it  may  be  determined  whether  a 
particular  service  is  within  the  scope  of  a  carrier's  legal  obligation.  That 
a  service  such  as  spotting  has  been  rendered  for  a  long  time  under  a  trans- 
IX)rtation  rate  is  important  evidence  that  the  service  was  considered  in 
arriving  at  the  rate  and  also  of  the  carrier's  obligation  as  to  delivery. 
However,  duration  of  time  is  not  conclusive.    Id.  (682-683). 

Elements  considered  pertinent  to  the  determination  of  what  constitutes  a 
reasonable  delivery  service  and  the  carrier's  legal  obligation  in  a  particu- 
lar instance.    Id.  (683). 
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DELIVERY— Continued. 

In  teBtiog  the  extent  of  a  carrier's  legal  obligation  as  to  delivery  of  c.  1. 
freight,  tlie  extent  of  the  service  involved  in  a  typical  team- track  de- 
livery or  in  the  typical  shonting  of  a  car  upon  a  siding  of  a  shipper  clear 
of  the  main  track — the  substitute  for  team-track  delivery — are  entitled 
to  primary  consideration.    Id.  (683). 

Wherever  a  delivery  service  properly  may  be  construed  as  the  equivalent 
of  team-track  or  simple  switching  delivery,  and  the  rendition  of  such 
service  is  practical,  the  Commission  may  compel  a  carrier  to  perform 
such  service  with  its  own  equipment  as  part  of  its  legal  obligation  as  to 
delivery  of  c.  1.  traffic.  As  the  service  becomes  greater  than  the  equiva- 
lent of  team-track  or  simple  switching  delivery,  the  demand  on  the 
carrier  for  its  performance  tends  to  exceed  what  may  be  regarded  as  a 
proper  delivery  service  under  transportation  rates.    Id.  (683). 

To  comply  with  the  legal  obligation  of  delivery,  a  carrier  may  employ  the 
owner  of  the  property  transported  and  pay  an  allowance  not  more  than 
is  just  and  reasonable.  Any  service  performed  by  a  shipper  in  excess 
of  the  carrier's  legal  obligation  as  to  delivery  is  a  volimtary  service  for 
the  shipper's  own  convenience  and  for  which  It  is  entitled  to  receive  no 
compensation.  Hence,  a  proper  switching  or  spotting  allowance  repre- 
sents payment  for  the  difference  between  the  service  in  delivery  which 
a  carrier  actually  performs  and  the  service  which  the  carrier  is  legally 
obligated  to  render.    Id.  (68S). 

Not  satisfactorily  established  that  the  legal  obligation  of  a  carrier  goes 
to  the  extent  of  requiring  it  to  spot  cars  at  places  of  unloading  or  to  take 
cars  from  places  of  loading  within  a  plant.  Obligation  as  to  delivery 
may  have  been  complied  with  when  the  cars  are  placed  on  interchange 
track  or  on  the  spur  within  the  plant  connecting  with  the  interchange 
track.    Id.  (683-^84). 

Where  an  industry  is  accorded  the  equivalent  of  the  delivery  service  ren- 
dered to  the  majority  of  shippers  in  the  same  district  which  receive 
either  team-track  or  simple  switching  delivery,  there  is  no  basis  for  a 
finding  that  the  line-haul  rates  contemplate  an  additional  spotting  service 
at  such  industry,  or  that  the  line-haul  rates  have  been  rendered  unreason- 
able or  otherwise  unlawful  by  the  withdrawal  of  the  spotting  service  by 
the  line-haul  carrier  or  its  failure  to  reimburse  the  industry  for  the  en- 
tire cost  of  the  spotting  service  which  the  latter  performs.    Id.  (684). 

Switching  allowances  to  large  industries  have  developed  until  in  many  in- 
stances they  are  little  better  than  undue  preferences,  and  represent  serv- 
ice which  the  Commission  would  ab  initio  long  hesitate  to  direct  a  carrier 
to  render  in  effecting  delivery  of  c.  1.  freight  They  are  frequently  com- 
pelled by  the  fear  of  loss  of  large  tonnage,  deplete  unnecessarily  the 
revenues  of  carriers  and  thus  tend  to  shift  the  burden  of  paying  for  such 
expensive  deliveries  from  the  shoulders  of  the  recipients  to  other  shippers 
who  receive  only  average  delivery  service.    Id.  (C84). 

On  traffic  originating  at  points  west  of  Groton,  Conn.,  for  delivery  to  com- 
plainant's plant  at  that  point,  rule  required  that  shipments  be  billed  to 
Midway,  Conn.,  for  delivery  via  ferry  extension,  necessitating  a  back  haul 
from  Midway  to  Qroton.  Held:  Charges  assessed  in  so  far  as  they  exceed 
by  more  than  $3  per  car  the  charges  on  like  traffic  delivered  in  Groton 
proper,  found  unduly  prejudicial.  Groton  Iron  Works  v,  N.  Y^  N.  H.  & 
H.  R.  R.  Co.,  704. 


836  INDEX  DIGEST. 

DBLRAY  CONNECTING  RAILROAD  COMPANY. 

Found  to  be  a  common  carrier  which  may  lawjFuUy  receive  from  Its  trunk- 
line  connections  reasonable  divisions  of  joint  rates  or  absorptions  of 
switching  charges,  under  appropriate  tariffs.  Delray  C<mnectlng  R.  R. 
Co.,  97  (105). 

History  and  description  of.    Id.  (97-99.) 
DEMURRAGE. 

Following  Este  Co.,  34  I.  C.  C,  469,  and  Trexler  Lumber  Co.,  49  I.  C.  C,  121, 
demurrage  charges  unlawfully  collected  on  shipments  specifically  rented 
but  held  at  a  point  short  of  billed  destination  by  carrier's  agent,  who 
failed  to  turn  the  shipments  over  to  the  delivering  carrier  as  specified  In 
bill  of  lading.    Texas  Co.  v.  Director  General,  48. 

Legally  applicable  demurrage  charges  not  found  unreasonable  or  to  have 
been  unlawfully  assessed  as  mailing  of  notice  of  arrival  by  defendant  to 
consignee  at  address  indicated  on  bill  of  lading  was  in  full  compliance 
with  tariffe.    Lowry  Lumber  Co.  v.  Director  General,  139. 

On  lumber  held  beyond  free  time  at  reconsignment  point  due  to  failure  of 
consignee  to  immediately  notify  complainant  of  arrival,  demurrage  based 
upon  increased  charges  instituted  by  Director  General  for  purpose  of  In- 
suring prompt  release  of  equipment,  not  found  unreasonable.  Lowry 
Lumber  Co.  t?.  Director  General,  145. 

Following  Wood  Case,  53  I.  C.  C,  183,  demurrage  charges  on  cars  held  at  a 
reconsignment  point  because  of  embargoes  at  points  to  which  diversion 
was  ordered,  found  illegal  as  tariffs  contained  no  provision  against  recon- 
signment to  embargoed  points.  Reparation  awarded.  Atlantic  Lumber 
Co.  V.  N.  Y.,  P.  &  N.  R.  R.  Co.,  129 ;  Trantum  &  Danzer  (Inc.)  v,  N.  Y.,  P.  & 
N.  R.  R.  R.  Co.,  281. 

Notice  of  arrival  mailed  by  defendant,  but  was  not  received  by  complainant. 
Held:  Following  Ohio  Iron  d  Metal  Co.,  34  I.  C.  C,  75,  demurrage  charges 
properly  assessed,  as  carrier's  duty  was  performed  when  it  placed  notice 
in  mail.    Eastern  Lumber  Co.  v.  Director  General,  272. 

Complaint  alleging  unreasonable  demurrage  charges  on  a  shipment  moving 
in  bond  from  a  point  In  an  adjacent  foreign  country,  through  the  United 
States,  to  another  foreign  country,  dismissed  for  want  of  jurisdiction. 
Quintal  &  Lynch  (Ltd.)  t?.  F.  B.  C.  Ry.  Co.,  289. 

Complainant  notified  by  telephone  and  written  notice  mailed  showing  car 
initials  and  numbers,  but  not  the  contents  or  originating  points.  Finding 
in  original  report,  52  I.  C.  C,  304,  that  arrival  notices  were  in  substantial 
compliance  with  tariff  requirements,  and  that  demurrage  charges  legally 
accrued,  affirmed  on  rehearing.    Steinhardt  &  Kelly  v.  E.  R.  R.  Co..  369. 

During  period  of  car  shortage  complainant  unable  to  obtain  sufficient 
cars  at  congested  grain  elevators  for  outbound  movement.  Rules 
governing  assessment  of  demurrage  on  grain  shipped  into  transit  polnta 
on  local  billing  and  there  held  for  unloading  into  elevators,  not  shown  un- 
reasonable or  unduly  prejudicial.  Armour  Grain  Co.  v.  Director  (Jen 
eral,  398. 

To  allow  the  assessing  of  demurrage  on  inbound  shipments  to  depend  upon 
the  furnishing  of  cars  for  outbound  movement,  a  separate  transaction, 
would  open  the  way  to  abuses  not  necessary  In  order  to  protect  a  shipper 
from  unlawful  acts  of  the  carrier.    Id.  (494). 

In  times  of  car  shortage  the  failure  to  furnish  cars  for  outbound  move- 
ment constitutes  no  reason  for  refraining  from  assessing  demurrage 
charges  on  inbound  shipments.    Id.  (408). 
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DEMURRAGE— Continued. 

Ckuuplainant  erroneously  Miformed  by  connecting  carrier  tliat  billed  desti- 
nation not  embargoed.  Initial  carrier  accepted  shipment  and  switched 
same  to  connecting  line  where  refused  and  returned  to  complainant,  who 
was  then  notified  cf  embargo.  Held:  Demurrage  accruing  after  receipt 
of  advice  that  car  could  not  move  in  accordance  with  instructions,  legally 
assessed  as  duty  devolved  upon  complainant  to  abate  demurrage  by  un- 
loading within  free  time.  Cleveland  Cooperage  Co.  v.  Director  General, 
428. 

Although  embargoes  are  placed  by  reason  of  a  carrier's  disability,  demur- 
rage may  properly  be  assessed  for  a  detention  for  which  the  shipper  is 
directly  responsible  and  which  he  can  avoid  or  abate.    Id.  (425). 

Notwithstanding  oral  and  written  notice  that  repairs  were  to  be  made  to 
trestles,  complainant  placed  orders  for  coal  In  excess  of  normal  require- 
ments and  cars  reached  the  plants  in  excess  of  the  facilities  regularly 
available  for  unloading.  Held:  Demurrage  accruing  not  unreasonable  or 
unlawful,  and  no  negligence  may  be  imputed  to  defendant  who  interfered 
as  little  as  possible  with  facilities  for  receiving  and  unloading  and  com- 
pleted repairs  with  least  possible  delay.  Cumberland  Glass  Mfg.  Co.  v. 
Director  General,  439. 

Embargo  in  effect  at  billed  destination.  Car  reconsigned  but  complainant 
failed  to  request  change  in  name  of  consignee.  Upon  arrival  at  new  desti- 
nation consignee  could  not  be  located  and  complainant  did  not  give  de- 
livery InstnictioDs  until  after  receipt  of  a  second  telegram.  Delivery 
again  not  affected  due  to  accrued  demurrage  and  car  was  towed  across 
the  river  and  subsequently  towed  back  and  delivered.  Held:  Demurrage 
and  towage  charges  not  unreasonable  or  otherwise  unlawful.  Currie  & 
Campbell  v.  Director  General,  450. 

Bill  of  lading  contained  instructions  as  to  party  to  be  notified  at  recon- 
signment  point  together  with  notation  "to  be  reconsigned  to  Lansing** 
but  did  not  name  party  to  whom  notice  should  be  sent  at  the  latter  point 
Carrier  reconsigned  the  shipment  to  ultimate  destination  where  demur- 
rage accrued.  Held:  Carrier  at  fault  in  accepting  and  moving  the  ship- 
ment under  ambiguous  instructions  contained  In  the  bill  of  lading  and 
demurrage  charges  illegally  assessed.  Reparation  awarded.  Gill-Andrews 
Lumber  Co.  v.  Director  General,  493. 

Demurrage  charges  collected  for  detention  of  a  car  which  never  moved 
from  point  of  crlgin  because  of  an  embargo  at  billed  destination,  and 
subsequently  unloaded,  not  found  unjust  or  otherwise  unlawful.    Atlantic 
Refining  Co.  v.  Director  General,  627. 
DENSITY  OF  TRAFFIC.    See  also  Spabsity  of  Tiutfio. 

Value  and  density  are  important  considerations  in  determining  ratings  of 
commodities  but  they  must  be  used  in  conjunction  with  the  other  ele- 
ments of  classification,    Goodyear  Tire  &  Rubber  Co.  i;.  A.,  C.  &  T.  Ry. 
Co..  20e  (209). 
DEPRESSED  RATES. 

The  fixing  of  maximum  rates  at  intermediate  points  in  fourth  section  pro- 
ceedings can  not  be  considered  as  a  finding  that  such  rates  are  maximum 
reasonable  rates  when  considered  apart  from  the  depressed  rates  to  the 
competitive  points.  While  rates  prescribed  in  such  proceedings  should 
be  given  due  weight  they  are  not  controlling.  Mobile  Chamber  of  Com- 
merce V.  Director  General,  as  Agent,  605  (609) ;  Montgomery  Chamber  of 
Commerce  v.  Director  General,  610  (619). 
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DESIRABILITY  OP  TRAFFIC. 

Sugar  recognized  from  a  transportation  standpoint  as  among  the  most  at- 
tractive commodities  which  move  in  heavy  volume.  It  loads  heavily, 
yields  per  car-mile  revenue  in  excess  of  most  other  tonnage,  requires  no 
special  equipment,  and  needs  no  expedited  or  special  service.  Montgom- 
ery Chamber  of  Commerce  v.  Director  (General,  610  (617). 
DETENTION.  See  Deiotbraqe. 
DIFFERENTIAL.    See  also  Abbitrabies. 

Commodity  rates  on  glass  bottles  from  Huntington,  W.  Va.,  to  eastern 
cities  found  unduly  prejudicial  to  extent  they  exceed  the  rates  In  effect 
from  Charleston,  W.  Va.,  by  more  than  8  per  cent  of  the  Chicago-New 
York  rate.  Jobbers*  &  Mfrs.'  Bureau  of  Huntington  v.  A.  C.  R.  R.  CJo., 
64  (76). 

All-rail  rates  on  clean  rice  from  Beaumont,  Orange,  Galveston,  and  Hous- 
ton, Tex.,  to  eastern  seaboard  territory  not  found  unreasonable  but  found 
unduly  prejudicial  to  extent  they  exceed  by  more  than  20  cents  per  100 
pounds  the  all-rail  rates  in  effect  from  New  Orleans,  La.,  to  same  desti- 
nations.   Beaumont  Chamber  of  Commerce  v.  A.  &  V.  Ry.  Co.,  189. 

Rates  on  iron  and  steel  articles  from  Minnequa,  Colo.,  to  Pacific  coast  points, 
based  upon  a  flat  differential  under  the  Chicago  rates  found  unduly  prej- 
•  udicial  to  extent  they  exceed  77  per  cent  of  the  rates  from  Chicago  to' 
same  destinations.    Colorado  Fuel  &  Iron  Ck).  v.  Director  Qeneral,  253. 

Rates  on  refined  petroleum  products  in  tank-car  loads  from  Kansas  and 
Oklahoma  to  Milwaukee  and  Racine,  Wis.,  found  unjust  and  unreason- 
able to  extent  they  exceed  by  more  than  3  cents  per  100  pounds  the  rates 
on  like  traffic  from  the  same  points  to  Chicago,  111.  Wadhams  Oil  Ck>.  v. 
Director  General,  as  Agent,  597  (602). 

Rates  on  heavy  oils  in  tank-car  loads  from  Kansas  and  Oklahoma  to  Mil- 
waukee and  Racine,  Wis.,  found  unjust  and  unreasonable  to  extent  they 
exceed  5  cents  less  than  rates  on  refined  oils.    Id.  (602). 

Rates  on  heavy  oils  from  Kansas  and  Oklahoma  to  Milwaukee  and  Racine, 
Wis.,  found  unreasonable  to  extent  they  exceeded  25  cents  per  100  pounds, 
or  a  differential  of  5  cents  higher  than  the  rate  to  Chicago,  111.,  no  JusU- 
flcation  being  shown  for  any  greater  differential  for  application  in  con- 
nection with  the  lower  rates  on  heavy  oils  than  on  refined  oils.  Repara- 
tion awarded.    Id.  (603). 

Owing  to  the  short  haul  on  coal  from  mines  in  Illinois  and  Indiana,  the 
volume  of  the  rate  to  East  St  Louis,  IlL,  held  to  be  insufficient,  without 
an  undue  depletion  of  line-haul  revenues,  to  require  the  absorption  of  the 
differential  of  20  cents  to  St  Louis,  Mo.,  which  is  the  charge  of  the 
Terminal  R.  R.  Asso.  of  St.  Louis  for  the  transfes  across  its  Mississippi 
River  bridges  and  ferries  and  its  delivery  in  St  Louis.  St  Louis  Ctiam- 
ber  of  Commerce  v.  B.  &  O.  R.  R.  Co.,  639  (647). 

Reason  stated  why  Commission  has  recognized  propriety  of  differentials 
between  contiguous  points  on  long  and  short  haul  traffic.    Id.  (647). 

The  relationship  of  rates  on  coal  from  Illinois  and  Indiana  mines,  under 
which  the  rate  to  St  Louis,  Mo.,  is  20  cents  higher  than  to  East  St  Louis, 
ni.,  held  not  to  be  improper,  as  East  St  Louis,  due  to  its  location  a  short 
distance  from  the  coal  deposits,  and  on  the  near  side  of  the  Mississippi 
River,  is  entitled,  within  the  reasonable  limits  of  rate  making,  to  the 
benefits  of  that  location.    Id.  (651). 
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DIREC5TOR  GENERAL.    See  Federal  Ck)NTBOL  Act. 
DISCRIMINATION.    See  also  Pbeferences  and  Pkejttdices. 

Where  transportation  conditions  are  substantially  similar,  the  Commissloii 
has  never  held  that  a  carrier  has  the  right  to  discriminate  against  one 
point  in  favor  of  another  because  a  shipper  located  at  the  former  has  a 
natural  advantage  over  its  competitor  located  at  the  latter.  Cornell  v, 
L.  V.  R.  R.  Co.,  157  (161). 
DISTANCE  RATES. 

Commodity  rates  on  citrus  fruits,  bananas,  pineapples,  and  coconuts  from 
New  Orleans,  La.,  and  Mobile,  Ala.,  to  points* in  Arkansas  should  be 
readjusted  to  afford  greater  recognition  to  relative  distances.  Reason- 
able scale  prescribed.  Arkansas  Jobbers  &  Mfrs.  Asso.  i;.  Director  Gen- 
eral, 231  (287). 

Combination  rates  legally  applicable  on  hogs  from  certain  points  to  Camp 
Pike  and  Carbell  Spur,  Ark.,  and  from  Camp  Pike  and  Carbell  Spur  to 
other  destinations,  constructed  by  adding  to  the  Dalhoff-Camp  Pike  local 
rates,  the  rates  to  and  from  DalhofC,  higher  than  joint  distance  scale  of 
rates  In  effect  from  points  in  Arkansas  to  points  in  Oklahoma,  and  from 
points  in  Texas  to  points  In  Arkansas,  under  the  tariff  of  which  Camp 
Pike  and  Carbell  Spur  are  not  included,  not  found  unreasonable  or  un- 
duly prejudicial.    Caron  &  Campbell  v.  Director  General,  as  Agent,  474. 

Statement  of  present  class  rates  between  North  and  South  Carolina  points 
as  compared  with  present  rates  between  various  points,  including  rates 
establifliied  or  not  found  unreasonable  by  the  Commission,  for  com- 
parable distances.  Corporation  Ck>mmiS8ion  of  North  Carolina  v.  Di- 
rector (Jeneral,  523  (529-580). 
DISTURBANCE  OP  ADJUSTMENT. 

In  the  absence  of  proof  of  tangible  injury  to  complainant  or  of  positive 
evidence  that  rates  are  unjustly  discriminatory  or  unduly  prejudicial,  a 
group  adjustment  should  not  be  disturbed.  Phelps  Dodge  Ck)rp.  v.  Di- 
rector General,  714  (720). 

A  shipper  is  entitled  to  transportation  at  reasonable  rates  and  an  un- 
reasonable rate  can  not  be  permitted  to  stand  merely  because  if  read- 
justed other  rate  adjustments  may  fbllow.    Id.  (721). 
DIVERSION.    See  aUo  Reconsignuent. 

CShange  of  destination  In  transit  of  certain  cars  of  bituminous  coal  on 
orders  of  United  States  Fuel  Administration  found  to  have  constituted 
a  diversion,  as  it  is  a  common  incident  of  diversion  or  reconslgnment 
tliat  instructions  for  the  change  in  destination,  routing,  or  consignee,  be 
given  by  some  one  other  than  original  shipper,  especially  where  the 
property  is  moving  under  order  bills  of  lading.  Du  Pont  de  Nemours  & 
Co.  V.  Director  <3€Sieral,  461  (463). 

Where  contents  of  car  remain  unchanged,  change  of  destination  or  route 
does  not  necessitate  an  out-of-line  haul,  and  request  is  made  in  reasonable 
time,  reconslgnment  and  diversion  on  basis  of  through  rate  from  point 
of  origin  to  new  destination,  with  a  fair  charge  for  extra  services  per- 
formed, are  reasonable  practices.  Denial  thereof  is  unreasonable  and  un- 
lawful and  the  Commission  has  power  to  require  their  establishment  Id. 
(468). 
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DIVERSION—Continued. 

Defendant's  dlTersion  rules  in  so  far  as  excluding  bituminous  coal  in  hop- 
per or  self-clearing  cars,  found  unreasonable  at  time  of  movement  to 
extent  that  charges  thereunder  exceeded  those  on  basis  of  a  rule  pro- 
viding for  diversion  from  point  of  origin  to  final  destination  at  through 
rates  plus  a  diversion  charge  of  $2.    Reparation  awarded.    Id.  (464). 

Combination  rates  assessed  on  shipments  of  bituminous  coal  from  West 
Virginia  mines,  originally  consigned  to  the  Reading  R.  R.,  but  held  at 
Rutherford,  Pa.,  and  diverted  by  the  U.  S.  Fuel  Administrator  to  Ck>ate9- 
ville,  Pa.,  not  found  unreasonable.  Although  lower  joint  rate  applied 
via  the  customary  route  through  Elsmere  Junction,  DeL,  defendants  were 
in  no  way  responsible  for  the  routing  of  these  shipments  which  moved 
over  the  only  practical  route  from  the  diversion  point  Lukens  Steel 
C5o.  V,  Director  General,  621. 

Initial  carrier  failed  to  divert  shipment  to  point  specified  by  shipper,  where 
it  later  arrived.    Held:  Routing  instructions  violated,  but  no  damage  re- 
sulted, as  same  rate  applied  via  route  of  movement  as  over  route  specified. 
Lowry  Lumber  Co.  v.  Director  General,  ^3. 
DOMESTIC   RATES.    See  Import  and  Domestic  Rates. 
DOUBLE    INCREASE. 

Combination  rate,  both  factors  of  which  were  IncreaBed  by  Director  Gen- 
eral under  General  Order  No.  28,  found  unreasonable  to  extent  it  exceeded 
lower  joint  commodity  rate  subsequently  established.  Reparation 
awarded.    New  Jersey  Power  &  Light  Co.  v.  Director  Greneral,  147. 

Combination  rates  on  anthracite  coal  from  certain  points  in  Pennsylvania 

to  destinations  in  Iowa,  Kansas,  Missouri,  and  Nebraska,  both  factors 

of  which  were  increased  by  the  Director  General,  not  found  unreasonable 

or  unduly  prejudicial.    National  Supply  Co.  v.  C,  M.  &  St  P.  Ry.  Co.,  739. 

DUTY    OF  CARRIER. 

It  is  the  duty  of  carriers  to  afford  equal  opportunity  to  all  who  desire  to 
employ  their  services  and  the  fact  that  a  town  is  «nall  and  not  well 
equipped  to  care  for  particular  commodities  does  not  relieve  them  of 
that  duty.    Arkansas  Jobbers  &  Mfrs.  Asso.  i;.  Director  General,  231  (236) . 

The  duty  resting  upon  carriers  to  furnish  cars  to  shippers  upon  reasonable 
request  is  not  absolute.    Armour  Grain  Co.  i\  Director  General,  398  (403). 

It  is  the  duty  of  a  carrier  to  issue  a  bill  of  lading  free  from  ambiguity  or 
uncertainty.    Gill-Andrews  Lumber  Co.  v.  Director  General,  493  (494). 

A  carrier  is  ordinarily  under  a  legal  obligation  to  effect  delivery  under  a 
tran^>ortation  rate.  United  States  Cast  Iron  Pipe  &  Foundry  Co.  v. 
Director  (General,  677  (681). 

Paragraph  (12)  of  section  1  of  the  interstate  commerce  act,  as  amended  by 
section  401  of  the  transportation  act,  1920,  setting  forth  duty  of  carriers 
relative  to  diatribution  of  cars  and  nmintenance  of  just  and  reaaonable 
mine  ratings,  quoted.    Assignment  of  Freight  CJars,  760  (765). 
DUTY    OF   COMMISSION. 

It  is  the  Commission's  duty  to  prescribe  rates  that  meet  the  tests  of  the  law. 
Inland  Steel  Co.  v.  Director  General,  339  (341). 

Section  5  of  the  act  charges  the  Commission  only  with  the  duty  of  deter- 
mining whether  or  not  competition  for  traffic  between  the  owning  rail 
carriers  and  their  boat  lines  through  the  Panama  Canal  does  or  may 
exist,  and  in  doing  this  weight  must  be  given  to  actual  conditions  at  the 
present  time.    Application  of  United  States  Steel  Products  dk).,  513  (516). 
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DUTY  OF  CX)MMISSION— Continued. 

Objection  to  establishment  of  local  rates  to  Galveston,  Tex.,  on  ground 
that  smelter  products  might  be  moved  on  the  basis  of  those  rates  to 
that  point  and  sent  forward  in  privately  owned  or  chartered  bottoms, 
thereby  enabling  shippers  to  avoid  payment  of  the  through  rates  via 
all-rail  and  rail-and- water  routes,  can  not  be  seriously  considered,  for 
shippers  are  entitled  to  reasonable  rates  and  it  is  the  Commission's 
duty  to  require  an  adjustment  that  shall  be  consonant  with  the  provisions 
of  the  law.  Anaconda  Copper  Mining  Co.  v.  Director  General,  723  (733). 
DUTY  OF  SHIPPBR. 

The  law  imposes  upon  shippers  the  duty  of  ascertaining  the  rates  and 
conditions  under  which  they  ship,  and  noncompliance  with  tariff  rules 
affords  no  basis  for  a  finding  that  the  rate  legally  applicable  is  unrea- 
sonable or  unlawful,  or  for  authorissing  a  waiver  of  their  observance. 
United  Verde  Extension  Mining  Co.  v.  Director  General,  483  (484), 
EARNINGS.    See  al8o  Ton-Mile  Revenue. 

Comparisons  of  car-mile  and  ton-mile  tests  have  been  of  much  value  In 
many  cases,  but  they  must  be  considered  in  the  light  of  all  the  circum- 
stances and  conditions  and  are  of  controlling  force  only  when  those  cir- 
cumstances and  conditions  are  substantially  similar.  Phelps  Dodge  Corp. 
V.  Director  General,  714  (717). 

Value  is  an  essential  factor  of  a  reasonable  rate  but  is  only  one  of  the 
elements  that  must  be  considered.  Other  elemental  tests  must  be  applied 
of  which  a  comparision  of  revenue  under  the  rates  attacked  with 
revenue  derived  from  the  transportation  of  other  commodities  under 
similar  circumstances  and  conditions  Is  one  of  considerable  importance. 
Anaconda  Copper  Mining  Co.  v.  Director  Cteneral,  728  (731,  732). 
BLECTTRIC  LINE. 

Fact  that  the  combined  passenger  and  newspaper  traffic  has  increased  to 
a  point  where  the  transportation  facilities  are  inadequate  does  not 
furnish  any  justification  for  proposed  increased  rates  on  newspapers 
transported  in  passenger  cars  between  stations  on  the  Kansas  City,  Kaw 
Valley  &  Western  Ry.  Newspapers  *on  Passenger  Cars,  743. 
EMBARGO. 

Following  Wood  Case,  53  I.  C.  C.,  183.  demurrage  charges  on  cars  held  at 
a  reconsignment  point  because  of  embargoes  at  points  to  which  diversion 
was  ordered,  found  illegal  as  tariff^  contained  no  provision  against  re- 
consignment  to  embargoed  points.  Reparation  awarded.  Atlantic  Lumber 
Co.  v.'N.  Y.,  P.  &  N.  R.  R,  Ck).,  129;  Trantum  &  Danzer  (Inc.)  v,  N.  Y.,  P. 
&  N.  R.  R.  Co.,  281. 

Complainant  erroneously  informed  by  connecting  carrier  that  billed  desti- 
nation not  embargoed.  Initial  carrier  accepted  shipment  and  switched 
same  to  connecting  line,  where  refused  and  returned  to  complainant 
who  was  then  notified  of  embargo.  Meld:  Demurrage  accruing  after  re- 
ceipt of  advice  that  car  could  not  move  in  accordance  with  instructions, 
legally  assessed  as  duty  devolved  upon  complainant  to  abate  demurrage 
by  unloading  within  free  time.  CJleveland  Cooperage  CJo.  v.  Director 
General,  423. 

Although  placed  by  reason  of  a  carrier's  disability,  demurrage  may  properly 
be  assessed  for  a  detention  for  which  the  shipper  is  directly  responsible 
and  which  lie  can  avoid  or  abate.    Id.  (425). 
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BMBARGO-Continued. 

Embargo  in  effect  at  billed  destination.  Car  reconsigned  but  complainant 
failed  to  request  change  in  name  of  consignee.  Upon  arrival  at  new 
destination  consignee  could  not  be  located  and  complainant  did  not  give 
delivery  instructions  until  after  receipt  of  a  second  telegram.  Delivery 
again  not  aftected  due  to  accrued  demurrage  and  car  was  towed  across 
the  river  and  subsequently  towed  back  and  delivered.  Held:  Demurrage 
and  towage  charges  not  unreasonable  or  othei;:v7ise  unlawful.  Carrie 
&  Campbell  v.  Director  General,  450. 
Route  beyond  compression  point,  over  which  tariff  provided  for  refund  of 
inbound  freight  charges  if  shipments  forwarded  outbound  within  12 
months,  embargoed.  Although  no  instructions  for  reshipment  given, 
carrier  forwarded  via  route  over  which  this  provision  did  not  apply. 
Held:  Shipments  misrouted  and  reparation  awarded.  Lesser-Goldman 
Cotton  Co.  V.  L.  &  N.  W.  R.  R.  Co.,  486. 
Demurrage  charges  collected  for  detention  of  a  car  which  never  moved 
from  point  of  origin  because  of  an  embargo  at  billed  destination,  and 
which  was  subsequently  unloaded,  not  found  unjust  or  otherwise  unlaw- 
ful.   Atlantic  Refining  Co.  v.  Director  General,  627. 

EMERGENCY. 

The  passing  of  the  roads  from  federal  control  and  the  suspension  of  the 
operation  of  the  Fuel  Administration's  rules,  together  with  the  trans- 
portation conditions  and  shortage  of  fuel  on  hand,  created  an  emergency 
in  which  the  Commission  acted  in  accordance  with  its  best  judgment. 
Assignment  of  Freight  Cars,  760  (766). 

EQUALIZING  MANUFACTURING  COSTS. 

Carriers  can  not  undertake  to  equalize  manufacturing  costs  through  the 
adjustment  of  freight  rates.  Anaconda  Copper  Mining  Co.  v.  Director 
General,  723  (732). 

EQUALIZING  RATES. 

Ocean  rates  are  generally  not  published  and  are  subject  to  fluctuations. 
Therefore  an  equalization  based  on  such  rates  by  no  means  constitutes 
a  permanent  basis  upon  which  to  construct  rail  rates  to  the  ports.  Unless 
the  process  of  equalization  rests  upon  substantial,  fairly  permanent,  and 
controlling  facts  and  natural  relationships,  it  can  not  be  proper  and  law- 
ful.   Inland  Steel  Co.  v.  Director  General,  339  (340). 

ERROR. 

Complainant  erroneously  Informed  by  connecting  carrier  that  billed  destina- 
tion not  embargoed.  Initial  carrier  accepted  shipment  and  switched  same 
to  connecting  line  where  refused  and  returned  to  complainant  who  was 
then  notified  of  embargo.  Held:  Demurrage  accruing  after  receipt  of 
advice  that  car  could  not  move  in  accordance  with  instructions,  legally 
assessed  as  duty  devolved  upon  complainant  to  abate  demurrage  by  un- 
loading within  free  time.  Cleveland  Cooperage  Co.  v.  Director  General, 
423. 
Erroneous  information  given  by  carrier's  agent  affords  no  basis  for  relief 
from  the  Commission  in  support  of  a  claim  against  that  carrier. 
Id.  (425). 
Complainant  loaded  first  car  to  visible  capacity,  and  forwarded  shipments 
under  separate  bills  of  lading,  but  failed  to  comply  with  tariff  require- 
ments or  make  cross  reference  to  the  separate  shipments  in  the  actual 
billing  which  would  indicate  that  commodities  were  offered  as  a  single 
shipment  Held:  Follow-lot  rule  not  applicable  and  charges  legally 
applicable  not  found  nnreasooable.  United  Verde  ISxtension  Biining  Co. 
V.  Director  General,  483. 


IKDEX  DIQEST.  843 

ERROR— Continued. 

Rate  on  cypress  lumber  increased  1  cent  following  Fifteen  Per  Cent  Case, 
45  I.  C.  G^  30B,  but  order  in  that  case  did  not  authorize  any  increase  and 
Joint  rate  subsequently  reduced  1  cent.  Reparation  awarded  on  basis  of 
rate  subsequently  established.  Pine  Plume  Lumber  Ck>.  v.  Director  Gen- 
eral, as  Agent,  501. 
Initial  carrier  failed  to  divert  shipment  to  point  specified  by  shipper,  where 
it  later  arrived.  Held:  Routing  instructions  violated  but  no  damage 
resulted  as  same  rate  applied  via  route  of  movement  as  over  route  speci- 
fied.   Lowry  Lumber  Ck>.  v.  Director  General,  623. 

EVIDENCE. 

Just  as  there  are  criteria  by  which  the  reaspnableness  of  a  rate  may  be 
measured,  so  there  are  tests  whereby  it  may  be  determined  whether 
a  particular  service  is  within  the  scope  of  a  carrier's  legal  obligation. 
That  a  service  such  as  spotting  has  been  rendered  for  a  long  time  under 
a  transportation  rate  is  important  evidence  that  the  service  was  con- 
sidled  in  arriving  at  tlie  rate  and  also  of  the  carrier's  obligation  as  to 
delivery.  However,  duration  of  time  is  not  conclusive.  United  States 
Oast  Iron  Pipe  &  Foundry  Oo.  v.  Director  General,  677  (682-683). 

EXPORT  RATES. 

Upon  further  hearing,  original  report,  32  I.  0.  C,  272,  modified  and  ad- 
justment of  rates  on  cotton  from  various  points  In  Alabama  and  Geor- 
gia to  Mobile,  Ala.,  and  Savannah,  Ga.,  for  export  found  unduly  preju- 
dicial to  Mobile  and  unduly  preferential  of  Savannah  in  some  instances 
and  not  In  others.  Reasonable  relationship  prescribed.  Mobile  Ohamber 
of  Commerce  v.  M.  &  O.  R.  R.  Co.,  554. 

EXPORT  SHIPMENT. 

Carload  rates  on  portable  railway  tracks,  in  sections,  for  export  found  un- 
reasonable to  extent  they  exceeded  rates  on  fishplates,  switches,  turn- 
tables, and  crossovers,  in  carloads.  Reparation  awarded.  Lakewood  En- 
gineering Co.  V,  Director  General,  311. 
Former  finding,  55  I.  C.  C,  462,  that  rates  on  iron  and  steel  articles  from 
Chicago,  111.,  Terre  Haute  and  Vincennes,  Ind.,  to  Pacific  coast  ports, 
for  export,  were  not  unduly  prejudicial  in  favor  of  Pittsburgh,  Pa.,  re- 
versed on  reargument    Inland  Steel  Co.  v.  Director  General,  339. 

EXPRESS  COMPANY. 

Operating  wholly  within  Canada  not  within  the  Commission's  jurisdiction. 
White  Bros.  &  Crum  Co.  v.  Director  General,  511  (512). 

EXPRESS  RATES. 

On  cherries  from  Lewiston,  Idaho,  and  Union,  Oreg.,  to  Regina,  Saskatche- 
wan, dJanada,  exceeded  the  aggregate  of  intermediate  rates  to  and  from 
Spokane,  Wash.  Reparation  awarded.  Wliite  Bros.  &  Crum  Co.  i; 
Director  General,  511. 

FACTOR.    See  aUo  Pbopobtkxnal  Ratbs. 

One  factor  of  through  rate  canceled  prior  to  movement  and  higher  com- 
bination rate  than  charged  legally  applicable.  Held:  Shipment  under- 
charged and  rate  legally  applicable  not  shown  unreasonable  due  to  sparsity 
of  trafilc  and  unfavorable  and  expensive  operating  conditions  in  the  terri- 
Unty  involved.  Assets  Realising  Mines  Corp.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  39. 
One  factor  of  combination  rate  legally  applicable  reduced  subsequent  to 
movement  Held:  Rate  legally  ai^llcable  unreasonable  to  extent  it  ex- 
ceeded lower  joint  rate  subsequently  established.  R^aration  awarded. 
Koenig  Coal  Co.  v.  G«  T.  Ry.  Co.,  241. 
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FACTOR— Continued. 

Combination  rate  legally  applicable,  one  factor  of  which  was  subsequently 
reduced,  not  found  unreasonable  or  otherwise  uulawfuL     Whitehouse 
Barrel  Co.  v.  Director  General,  753. 
FARES.    See  Passengeb  Fases. 
FEDERAL  CONTROL  ACT. 

Short  line  fonnerly  under  federal  control  and  subsequently  relinquished. 
P..  A.  &  McK.  R.  R.  R.  Co.  v.  Director  General,  1(2). 

Tariff  rule  initiated  by  Director  General  providing  for  minimum  weights 
on  intrastate  shipments  of  lignite,  based  upon  marked  capacity  of  car, 
found  unreasonable,  and  rule  subsequently  established,  under  which 
marked  capacity  of  c^r,  except  where  loaded  to  full  visible  capacity,  in 
which  event  actual  "weight  will  govern,  found  to  be  a  reasonable  rule. 
San  Antonio  Freight  Bureau  v.  Director  General,  45. 

By  section  10  of,  authority  to  determine  the  justness  and  reasonableness  of 
tariff  rule  initiated  by  President  through  the  Director  General,  and  to 
award  reparation  on  intrastate  sliipments  moving  thereunder  is  vested 
in  the  Commission.    Id.  (46). 

(!k)mbination  rate,  both  factors  of  which  were  increased  by  the  Director 
General  under  General  Order  No.  28,  found  unreasonable  to  extent  it 
exceeded  lower  joint  commodity  rate  subsequently  established.  Repara- 
tion awarded.    New  Jersey  Power  &  Light  C5o.  v.  Director  General,  147. 

The  Commission's  jurisdiction  to  award  reparation  on  intrastate  shipment*^ 
is  confined  to  the  period  of  federal  control.  Peerless  Coal  CJo.  v.  A.,  T.  & 
S.  F.  Ry.  Co.,  274  (275). 

State  rates  on  copper  ore  and  on  lime  rock,  increased  under  General  Order 
No.  28  specified  amounts  per  ton,  aggregating  Increases  in  excess  of  25  per 
cent,  not  found  unreasonable^  or  otherwise  unlawful.  Calumet  &  Arizona 
Mining  Co.  v.  Director  General,  332. 

Duty  of  determining  the  justness  and  reasonableness  of  intrastate  rateti 
initiated  by  the  Director  General  is  upon  the  Commission.    Id.  (333). 

0)mplainants  having  failed  to  name  carriers  over  whose  lines  rates  applleci 
as  parties  defendant  In  addition  to  the  Director  General,  although  oppor- 
tunity afforded,  no  order  for  the  future  entered.  Inland  Steel  Co.  i». 
Director  General,  339  (342). 

No  order  for  the  filing  of  rates  with  the  Commission  by  the  President  as  a 
condition  precedent  to  the  lawful  Initiation  thereof  Is  required  by  the 
federal  control  act  Anaconda  Chopper  Mining  CJo.  v.  Director  General, 
723  (726). 

Rates  attacked  as  unlawful  by  reason  of  alleged  failure  to  observe  terms  of 
General  Order  No.  28,  were  filed  with  the  Commission  by  the  President 
through  his  duly  appointed  agent,  and  a  failure  to  adhere  strictly  to  the 
terms  of  a  preliminary  order  of  the  Director  General,  which  Is  not 
required  by  the  federal  control  act,  and  In  the  absence  of  which  com- 
plainant's contention  would  be  without  foundation,  can  not  be  construed 
as  defeating  the  validity  of  the  rates  concerned.    Id.  (726). 

A  prima  facie  presumption  of  reasonableness  attaches  to  a  rate  that  has 
been  long  voluntarily  maintained.  But  the  continuance  of  a  given  rate 
is  not  conclusive  evidence  of  Its  reasonableness,  and  certainly  the  exist- 
ence of  a  lower  rate  in  the  past,  especially  In  view  of  the  abrupt  economic 
changes  since  the  date  when  the  lower  rates  were  established,  does  not 
necessarily  prove  of  value  in  ascertaining  the  reasonableness  of  rates  In 
force  during  the  period  of  federal  controL    Id.  (729). 
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FEDERAL  CONTROL  AOT-^ontinued. 

Rates  on  smelter  products,  from  points  in  Arizona  and  Texas,  to  Galveston, 
Tex.,  increased  on  June  25, 1918,  by  the  Director  General,  found  imreason- 
able  and  reasonable  maximum  interstate  rates  prescribed.    Id.  (735). 

Combination  rates  on  anthracite  coal  from  certain  points  in  Pennsylvania 
to  destinations  in  Iowa,  Kansas,  Missouri,  and  Nebraska,  both  factors  of 
which  were  increased  by  the  Director  General,  not  found  unreasonable  or 
unduly  prejudicial.    National  Supply  Ck>.  v,  C,  M.  &  St.  P.  Ry.  Co.,  739. 

Import  rate  canceled  by  Director  GJeneral  and  rate  equal  to  domestic 
commodity  rate  established.  Subsequently  import  rate  reduced  below 
level  of  domestic  rate.  Contention  that  import  rate  equal  to  domestic  rate 
was  unreasonable  to  extent  it  exceeded  lower  rate  subsequently  estab- 
lished, based  on  fact  that  it  has  been  customary  for  import  rates  to  be 
upon  a  lower  scale  than  domestic  rates,  not  sustained.  Frost  &  Co.  v. 
Director  General,  as  Agent,  755  (756). 

The  passing  of  the  roads  from  federal  control  and  the  suspension  of  the 
operation  of  the  Fuel  Administration's  rules,  together  with  the  trans- 
portation conditions  and  shortage  of  fuel  on  hand,  created  an  emergency 
in  which  the  Commission  acted  in  accordance  with  its  best  judgment. 
Assignment  of  Freight  Cars,  760  (766). 
FERRY  CAR  CHARGES. 

On  traffic  originating  at  points  west  of  Groton,  Conn.,  for  delivery  to  com- 
plainant's plant  at  that  point,  rule  required  that  shipments  be  billed  to 
Midway,  Conn.,  for  delivery  via  ferry  extension,  necessitating  a  back 
haul  from  Midway  to  Groton.  Held:  Charges,  in  so  far  as  they  exceed 
by  more  than  $8  per  car  the  charges  on  like  traffic  delivered  in  Groton 
proper,  found  tmduly  prejudicial.  Groton  Iron  Works  v.  N.  Y.,  N.  H.  & 
H.  R.  R.  Co..  704. 
FILING  RATES. 

No  order  for  the  filing  of  rates  with  the  Commission  by  the  President  as 
a  condition  precedent  to  the  lawful  initiation  thereof  is  required  by  the 
federal  control  act.  Anaconda  Copper  Mining  Co.  v.  Director  General, 
723  (726). 

Rates  attacked  as  unlawful  by  reason  of  alleged  failure  to  observe  terms 
of  Greneral  Order  No.  28  were  filed  with  the  Commission  by  the  Presi- 
dent, through  his  duly  appointed  agent,  and  a  failure  to  adhere  strictly 
to  the  terms  of  a  preliminary  order  of  the  Director  General,  which  is 
not  required  by  the  federal  control  act,  and  in  the  absence  of  which 
complainant's  contention  would  be  without  foundation,  can  not  be  con- 
strued as  defeating  the  validity  of  the  rates  concerned.  Id.  (726). 
FINANCIAL  CONDITIONS. 

Unfavorable,  of  a  defendant  can  not  be  lavrfully  remedied  by  the  imposi- 
tion of  unreasonable  rates,  and  a  favorable  financial  condition  can  not 
lawfully  be  made  the  basis  for  rates  that  are  noncompensatory.    Phelps 
Dodge  Corp.  t?.  Director  General,  714  (718). 
FINDINGS  OF  COMMISSION. 

Objection  entered  at  the  hearing  to  the  Commission's  power  to  correct  an 
error  in  its  report  or  order  except  upon  formal  application  for  rehearing, 
but  as  defendant  did  not  avail  itself  of  opportunity  afforded  for  filing 
brief  In  opposition'  to  a  correction  of  the  Ck>mmission*s  former  report, 
tbe  objection  held  not  well  taken.  Dodson  &  Oa  (Inc.)  v.  C.  R.  R.  Co.  of 
N.  J.,  381  (383). 
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FIXING  RATES. 

It  is  the  Ck)mmission*s  duty  to  prescribe  rates  that  meet  the  testir  of  the 
law.    Inland  Steel  Co.  v.  Director  General,  8S9  (Sil). 

While  rates  ought  not  to  be  established  upon  the  basis  of  a  period  of 
adverse  conditions,   so  neither  should   they  be  fixed   altogetber  with 
respect  to  recent  years  of  comparative  prospeitty.    Phelps  Dodge  Ck>rp. 
V,  Director  General,  714  (718). 
FLEXIBLE  LIMIT  OF  JUDGMENT. 

In  the  exercise  of  "  that  flexible  limit  of  Judgment  whidi  belongs  to  the 
power  to  fix  rates,"  finding  in  former  reports  89  1. 0. 0.,  88,  and  45  I.  C.  C, 
248,  denying  reparation  on  precooled  and  preiced  oranges  from  Oallfornia 
points  to  destinations  in  other  states  and  in  Canada,  reafilrmed  on  re- 
argument.  Arlington  Heights  Fruit  Exchange  v,  S.  P.  Co.,  580. 
FLUCTUATIONS. 

Ocean  rates  are  generally  not  published  and  are  subject  to  fluctaatlona 
Therefore,  an  equalization  based  on  such  rates  by  no  means  constitutes  a 
permanent  basis  upon  which  to  construct  rail  rates  to  the  ports.  Unless 
the  process  of  equalization  rests  upon  substantial,  f&irly  permanent,  and 
controlling  facts  and  natural  relationships,  it  can  not  be  prop^  and  law- 
ful. Inland  Steel  Co.  v.  Director  General,  839  (840). 
FOLLOW  LOT. 

Oomplainant  loaded  first  car  to  visible  capacity,  and  forwarded  shipments 
under  separate  bills  of  lading,  but  failed  to  comply  with  tariff  require- 
ments or  make  cross  reference  to  the  fieparate  shipments  in  the  actual 
billing  which  would  indicate  that  commodities  were  offered  as  a  single 
shipment.  Held:  Follow-lot  rule  not  applicable  and  charges  legally  ap- 
plicable not  found  unreasonable.  United  Verde  Extension  Mining  Co.  v. 
Director  General,  483. 
FOOD  ADMINISTRATION. 

Prices  were  fixed  by  the  Food  Administration,  and  at  no  time  and  In  no 
instance  were  they  made  or  controlled,  to  complainant's  detriment,  by 
any  competitor  by  virtue  of  the  preferential  rate  herein  found  to  exist 
Reparation  denied  for  want  of  proof.  Home  Packing  &  Ice  Co.  v.  Director 
General,  691  (697). 
FOREIGN  COUNTRY.    See  also  Adjacent  Foreign  Couktby. 

Following  Canales  Case,  87  I.  C.  C,  578,  Commission  no  Jurisdiction  over 
shipments  from  adjacent  foreign  country,  passing  in  bond  through  the 
United  States,  to  another  foreign  country.  Quintal  &  Lynch  (Ltd.)  v. 
F.  B.  C.  Ry.  Co.,  289  (290). 

FUEL. 

If  priorities  were  to  be  prescribed  in  transportation  of  bituminous  coal  it 
would  obviously  be  necessary  to  give  first  priority  to  railway  fuel,  as  was 
done  when  priorities  were  Issued  by  the  President's  priority  agent  during 
the  war.    Assignment  of  Freight  Cars,  760  (766). 

FUEL  ADMINISTRATOR. 

Change  of  destination  in  transit  of  certain  cars  of  bituminous  coal  on  orders 
of  United  States  Fuel  Administration  found  to  haye  constituted  a  diver- 
sion, as  it  is  a  common  incident  of  diversion  or  reconsignment  tliat  in- 
structions for  the  change  in  destination,  routing,  or  comignee  be  given 
by  some  one  other  than  original  shipper,  especially  where  the  property  is 
moving  under  order  bills  of  lading.  Du  Pont  De  Nemours  &  Cb.  v.  Di- 
rector (General,  461  (463). 
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FUEL  ADMINISTRATOR— Continued. 

Combination  rates  assessed  on  bitominoos  coal,  originally  consigned  to  the 
Reading  R.  R.,  but  held  at  Rutherford,  Pa.,  and  diverted  by  the  U.  S. 
Fuel  Administrator  to  Coatesville,  Pa.,  not  found  unreasonable.  Although 
lower  joint  rate  applied  via  the  customary  route  through  Elsmere  Junc- 
tion, Dti.,  defiendants  were  in  no  way  responsible  for  the  routing  of 
these  shipments  which  moved  over  the  only  practical  route  from  the 
diversion  point.    Lukens  Steel  Co.  t?.  Director  General,  621. 

The  rule  of  law  as  to  distribution  of  cars  in  accordance  with  the  relative 
ratings  of  the  mines  as  set  forth  in  the  Traer  Case,  13  I.  C.  C,  451,  and 
sustained  by  the  Supreme  Court  in  215  U.  S.,  452  and  479,  remained  the 
controlling  rule  until  during  the  war  and  under  the  rules  of  the  Fuel 
Administration,  when  the  use  of  assigned  cars  was  abandoned,  followed 
by  the  imperative  necessity  of  railroads  confiscating  coal  in  transit  in 
order  to  keep  their  roads  in  <^;>eration.  Assignment  of  Freight  Cars, 
760  (763).    . 

The  passing  of  the  roads  from  federal  control  and  the  suspension  of  the 
operation  of  the  Fuel  Administration's  rules,  together  with  the  trans- 
portation conditions  and  shortage  of  fuel  on  hand,  created  an  emer- 
gency in  which  the  Commission  acted  in  accordance  with  its  best  judg- 
ment Id.  (766). 
FULL  VISIBLE  CAPACITY.    See  aUo  Minimum  Weight. 

Charges  on  basis  of.  minimum  weight  of  36,000  pounds  in  lieu  of  actual 
weight,  on  potatoes  loaded  to  full  visible  capacity  but  less  than  ap- 
plicable minimum,  not  found  unreasonable.  Northern  Potato  Traffic 
Asso.  V,  C,  B.  &  Q.  R.  R.  Co.,  385. 

While  provision  for  assessment  of  charges  based  on  actual  weight  of  ship- 
m^its  loaded  to  full  visible  capacity  is  pr(q)er  where  it  may  be  deter- 
mined by  casual  inspection,  it  would  be  highly  improper  in  connection 
with  potato  shipments,  for  to  leave  the  int^pretation  of  such  a  provi- 
sion to  local  agents  would  result  in  confusion  and  open  the  door  to 
unlimited  discriminations  and  preferences.  Id.  (388). 
GROUP  RATES.    See  also  Blanket  Rates. 

State  and  interstate  rates  on  coal  from  Colliery,  111.,  a  point  in  the  Spring- 
field group,  to  interstate  destinations  found  unduly  prejudicial  to  ex- 
tent they  exceed  the  rates  from  other  points  in  the  same  group  to  same 
destinations.    Peerless  Coal  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  274  (280). 

There  is  no  requirement  of  law  that  origin  and  destination  groups  shall 
be  coextensive  in  area.  In  the  adjustment  of  transcontinental  rates 
it  may  be  said  to  be  the  usual  practice  for  origin  group  rates  to  apply 
to  destination  points  singly  or  grouped  only  a  few  together.  St  Louis 
Chamber  of  CTommerce  v.  B.  &  O.  R.  R.  Ck).,  639  (648). 

In  all  cases  of  blanket  or  group  rates  there  is  of  necessity  more  or  less 
disregard  of  distance  and  varying  degrees  of  inequality,  but  such  in- 
equalities are  not  necessarily  unreasonable  or  unjust  when  the  situa- 
tion is  viewed  from  every  standpoint  and  all  the  circumstances  and  con- 
ditions are  taken  into  account  Phelps  Dodge  Corp.  v.  Director  Qeneral, 
714  (720). 

.In  the  absence  of  proof  of  tangible  injury  to  complainant  or  of  positive  evi- 
dence that  rates  are  unjustly  discriminatory  or  unduly  prejudicial,  a 
group  adjustment  should  not  be  disturbed.    Id.  (720f« 

10530*— 20— VOL  57 54 


848  IK£«X  DIGEST. 

HOPPER  CARS. 

Defendant's  dlveiT^on  rules  in  so  far  as  exclading  bltnmlnons  coal  In  hop- 
per  or  self-clearing  cars,  found  unreasonable  at  time  of  moyement  to  ex- 
tent tliat  charges  thereunder  exceeded  those  on  basis  of  a  role  providing 
for  diversion  from  point  of  origin  to  final  destination  at  tl.rough  rates 
plus  a  diversion  charge  of  $2.  Reparation  awarded.  Du  Pont  De  Ne- 
mours &  CJo.  V,  Director  General,  461  (464). 
IMPORT  AND  DOMESTIC. 

Domestic  fifth-class  rate  on  imported  soya-bean  oil  from  Seattle,  Wash.,  to 
Babbitt,  N.  J.,  exceeded  import  commodity  rate  legally  applicable.  Ship- 
ments overcharged  and  reparation  awarded.  Frost  &  Co.  v.  Director 
Cteneral,  as  Agent,  755. 

Import  rate  cancelled  by  Director  General  and  rate  equal  to  domestic  com- 
modity rate  established.  Subsequently  import  rate  reduced  below  level 
of  domestic  rate.  Contention  that  import  rate  equal  to  domestic  rate 
was  unreasonable  to  extent  it  exceeded  lower  rate  subsequently  estab- 
lished, based  on  fact  that  it  has  been  customary  for  import  rates  to  be 
upon  a  lower  scale  than  domestic  rates,  not  sustained.  Id.  (756). 
IMPORT  RATES. 

Due  to  dissatisfaction  from  establishment  of  same  import  rate  on  copra 
and  coconut  oil  from  Pacific  coast  ports  to  eastern  destinations,  Di- 
rector Geneml, reduced  the  rate  on  copra  to  85  cents  and  on  coconut  oil 
to  90  cents.  Reparation  awarded  on  shipments  of  copra  on  basis  of  rates 
subsequently  established.  Procter  &  Gamble  Co.  v.  Director  General,  as 
Agent,  465. 
IMPORTS. 

Rates  on  imported  nitrate  of  soda  from  north  Atlantic  ports  to  Hegewisch* 
111.,  and  Willow  and  Ivorydale,  Ohio,  found  unreasonable  to  extent  they 
exceed,  from  New  York  to  Hegewisch  38  cents  per  160  pounds ;  from  New 
York  to  Willow,  from  Philadelphia  and  Baltimore  to  Hegewisch  and  Wil- 
low, and  from  Baltimore  to  Ivorydale,  specified  percentages  of  the  New 
York-Hegewisch  rates,  less  the  regular  port  differentials.  Reparation 
awarded.  General  Chemical  Co.  v.  Director  (Jeneral,  222. 
INBOUND  AND  OUTBOUND. 

Impossible  under  the  present  system  of  rate  nmking  in  this  country  to  so 
adjust  rates  that  the  in-and-out  charges  will  be  the  same  in  the  aggre- 
gate for  all  jobbing  points  which  buy  and  sell  in  common  markets.  Pt 
Dodge  Commercial  Club  v.  Director  General,  343  (845). 

During  period  of  car  shortage  complainant  unable  to  obtain  sufladent 
cars  at  congested  grain  elevators  for  outbound  movement.  Rules  gov- 
erning assessment  of  demurrage  on  grain  shipped  into  transit  points  on 
local  billing  and  there  held  for  unloading  into  elevators,  not  shown  un- 
reasonable or  unduly  prejudicial.  Armour  Grain  Co.  v.  Director  Gen- 
eral, 898. 

To  allow  the  assessing  of  demurrage  on  inbound  shipments  to  depend  upon 
the  furnishing  of  cars  for  outbound  movement,  a  separate  transaction, 
would  open  the  way  to  abuses  not  necessary  in  order  to  protect  a  shipper 
from  unlawful  acts  of  the  carrier.    Id.  (404). 

In  times  of  car  shortage,  the  failure  to  furnish  cars  for  outbound  movement 
constitutes  no  reason  for  refraining  from  -assessing  demurrage  charges 
on  inbound  shipments.    Id.  (408). 
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INBOUND  AND  OUTBOUND— Continued. 

Route  beyond  compression  point,  over  which  tarifP  provided  for  refand  of 
inbound  freight  (Aiarges  if  shiinnents  f6rwarded  ontbonnd  within  12 
months,  embargoed.  AlOiongh  no  instructions  for  reshipment  given, 
carrier  forwarded  via  route  over  which  this  provision  did  not  apply. 
Held:  Shipments  misrouted  and  reparation  awarded.  Lesser-Goldman 
Cotton  Co.  V.  L.  &  N.  W.  R.  R.  Co.,  486. 

INCREASED  RATES.    See  Advance  in  Rates  ;  Double  Incbease. 

INDIRECT  ROUTE.    See  Cibcuitous  Route. 

INDUSTOIAL  SWITCHING.    See  SwrrcHiwo. 

INJUNCTION. 

No  violation  of  the  act  to  regulate  commerce  or  the  federal  control  act 
can  be  predicated  upcm  the  proposed  action  of  the  Director  General  or 
the  carriers,  and  the  statutes  make  no  provision  for  the  Issuance  by  the 
Commission  of  injunctions  or  other  like  writs.  Anaconda  Copper  Mining 
Co.  V.  Director  General,  723  (724). 

INTERCHANGE  SWITCHING.    See  SwiTCHmo. 

INTERCORPORATE  RELATIONSHIPS. 

The  ownership  by  the  U.  S.  Ste^  Corporation  of  the  stock  of  both  the  U.  8. 
Steel  Products  Co.,  and  the  several  applicant  rail  carriers,  held  to  con- 
stitute an  interest  within  the  meaning  of  section  5  of  the  act,  by  rail 
lines  in  water  carriers  owned  and  operated  by  the  Products  Company. 
Application  of  United  States  Steel  Products  Co.,  513  (515). 

INTERMEDIATE  POINT. 

Following  Bate  Co,,  34  I.  C.  C,  469,  and  Trexler  Lumber  Co,,  49  I.  C.  C,  121, 
demurrage  charges  unlawfully  collected  on  shipments  specifically  routed 
but  held  at  a  point  short  of  billed  destination  by  carrier's  agent,  who 
failed  to  turn  the  shipments  over  to  the  delivering  carrier  as  specified  In 
the  bill  of  ladihg.    Texas  Co.  t?.  Director  General,  48. 

INTERVENERS. 

The  filing  of  an  intervening  petition  tolls  the  statute  of  limitations  irre- 
spective of  the  date  of  the  Ommlssion's  order  permitting  the  interven- 
tion. Cotton  Manufacturers*  Asso.  of  S.  C.  v.  C,  C.  &  O.  Ry.,  584  (588). 
Reparation  awarded  certain  interveners  upon  shipments  of  coal  moving  at 
rates  found  unreasonable  in  supplemental  report,  53  I.  C.  C,  741.  Id. 
(589). 
Amending  of  complaint  for  reparation  by  permitting  Intervention  of  parties 
who  paid  and  bore  the  freight  charges  had  no  effect  and  claim  of  inter- 
veners barred  as  they  were  not  joined  as  parties  complainant  within  the 
statutory  period.    Oden  &  Elliott  v,  S.  A.  L.  Ry.  CJo.,  698  (099). 

INTRASTATE  RATES.    See  State  Rates. 

ISSUE. 

Contention  that  complainant  is  entitled  tc  settlement  with  purchaser  of 
cross-ties,  when  sold  under  contract  calling  for  delivery  f.  o.  b.  Louis- 
ville, Ky.,  upon  basis  of  divisions  of  the  Joint  rates  accniing  to  lines 
south  of  Louisville,  which  would  be  lower  than  the  local  rates  to  that 
point.  Held:  Not  within  scope  of  the  complaint  or  the  Commission's 
Jurisdiction.  Wright  Tl^  Co.  v.  B.  S.  W.  R.  R.  Co.,  286  (288). 
Whether  complainant  had  or  had  not  a  specific  contract  with  the  carrier 
for  delivery  of  a  definite  number  of  cars  at  stipulated  periods,  for  the 
breach  of  which  it  would  be  entitled  to  damages,  raises  an  issue  not 
before  the  Commission  or  within  its  Jurisdiction  to  decide.  Armour 
Grain  Ca  v.  Director  General,  898  (409). 
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JOBBERS'  RATES. 

Impossible  under  the  present  system  of  rate-making  in  this  country  to  so 
adjust  rates  ttiat  the  in-and-out  cliarges  will  be  tlie  same  in  the  aggre- 
gate for  all  jobbing  points  which  buy  ana  sell  in  common  markets.  F*t. 
Dodge  Commercial  Club  v.  Director  General,  343  (346). 

JOINT  RATES. 

The  publication  of  tariffs  carrying  joint  rates,  which  will  be  used  only 
under  rare  or  exceptional  circumstances,  should  not  be  required*  par- 
ticularly where  combination  rates  via  the  routes  over  which  specific  joint 
through  rates  are  sought  are  readily  available.  Beaumont  Chamber  of 
Commerce  v.  A.  &  V.  Ry.  Co.,  189  (194). 

JUNK. 

Cracked  press  bed  of  an  embossing  machine  not  found  entitled  to  scrap-iron 
rate,  as  the  bed  had  not  reached  the  stage  of  being  '*  scraps  or  pieces  of 
iron  or  steel  of  value  for  remelting  purposes  only,*'  as  contemplated  by 
the  tariff  description  of  scrap  iron.  Fifth-class  1.  c  1.  rate  applicable  to 
machinery  assessed  not  fotmd  illegal  or  otherwise  unlawfuL  Griess- 
Pfleger  Tanning  Co.  v.  Director  Greneral,  as  Agent,  499. 

jURisDicrrioN. 

The  (Commission  is  without  power  to  order  refund  of  war  taxes.  San 
Antonio  Freight  Bureau  v.  Director  General,  45  (47) ;  Akin  Gasoline  0>. 
1?.  Director  General,  138  (135) ;  New  Jersey  Power  &  Light  Co.  v.  Direc- 
tor General,  147  (148)  ;  General  Chemical  CJo.  r.  Director  Creneral,  222 
(226)  ;  Koenig  Coal  Co.  v.  G.  T.  Ry.  Co.,  241  (248) ;  Boldt  CJa  v.  Di- 
rector General,  269  (263) ;  Woodbury  Lunober  Co.  v.  Director  General, 
824  (826)  ;  Bare  Paper  Co.  t\  Director  General,  329  (331) ;  Kilmer  &  Co. 
(Inc.)  V.  Director  General,  as  Agent,  453  (454) ;  Du  Pont  De  Nemours 
ft  Co.  V.  Director  General,  461  (464) ;  Procter  &  Gamble  C3o.  v.  Director 
General,  as  Agent,  465  (470) ;  Ozark  Cooperage  &  Lumber  O.  t;.  Director 
General,  471  (478) ;  United  Verde  Extension  Mining  C5o.  v.  Director  (3en- 
eral,  488  (485) ;  Lesser-Ctoldman  Cotton  Co,  v.  lu  &  N.  W.  R.  R.  Co.,  486 
(488) ;  St.  Bernard  Cypress  Co.  v.  Director  General,  as  Agent,  489  (490) ; 
Philadelphia  Quartz  Ck>.  t?.  Director  General,  as  Agent,  632  (634) ;  Rudy- ' 
Patrick  Seed  CJo.  v.  Director  General,  as  Agent,  637  (638) ;  CJongoleum 
Co.  r.  Director  General,  as  Agent,  757  (759). 

By  section  10  of  the  federal  control  net,  authority  to  determine  the  Just- 
ness and  reasonableness  of  a  tariff  rule  initiated  by  the  President  through 
the  Director  General,  and  to  award  r^aration  on  intrastate  shipments 
moving  thereunder  is  vested  in  the  Commission.  San  Antonio  Freight 
Bureau  v.  Director  General,  45  (46). 

Of  Commission  to  award  reparation  on  intrastate  shipments  is  confined  to 
the  period  of  federal  control.  Peerless  CJoal  Co.  r.  A.,  T.  &  S.  F.  Ry. 
CJo.,  274  (275). 

Contention  that  complainant  is  entitled  to  settlement  with  purchaser  of 
crosstles,  when  sold  under  contract  calling  for  delivery  f.  o.  b.  Louisville, 
Ky.,  upon  basis  of  divisions  of  the  Joint  rates  accruing  to  lines  south  of 
Louisville,  which  would  be  lower  than  the  local  rates  to  that  point.  Held: 
Not  within  scope  of  the  complaint  or  the  O)mmlsslon*s  Jurisdiction. 
Wright  Tie  <^.  V.  B.  &  W.  lU  R.  O).,  286  (288). 
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JURISDICTION— Continued. 

Following  Canale$  Case,  37  I.  G.  0.,  573,  Ck>mmi8glon  no  Jurisdiction  over 
shipments  from  adjacent  foreign  country,  passing  in  bond  ttiroogli  the 
United  States  to  another  foreign  country.  Quintal  h  Lynch  (Ltd.)  v, 
F.  B.  C.  Ry.  Co^  289  (290). 

Following  Northern  Pacific  Ry»  Co,  ▼.  SoUuim,  247  U.  S.,  477,  the  reasonable- 
ness of  a  particular  routing  of  traffic  as  between  two  routes,  one  inter- 
state and  one  intrastate,  is  an  administratiTe  question  whose  determina- 
tion is  within  the  Commission's  jurisdictioh  Woodbury  Lumber  Go.  v. 
Director  (}^neral,  824  (H25). 

Contention  that  Oammission  is  without  Jurisdiction  to  award  reparation  on 
misrouted  shipment  moving  through  Canada,  where  lower  rate  applied  via 
an  intrastate  route,  not  sustained.    Id.  (825). 

Duty  of  determining  the  Justness  and  reasonableness  of  intrastate  rates 
initiated  by  the  Director  General  is  upon  the  Commission.  Calumet  & 
Arizona  Mining  Co.  v.  Director  (3»eneral,  382  (833). 

Determination  of  question  of  payment  of  dtvisions  to  short  lines  by  trunk 
lines  in  violation  of  commodities  clause  does  not  come  within  Commis- 
sion'b  administrative  functions,  and  is  more  appropriately  a  matter  for 
the  courts.    St.  Louis,  Troy  &  Eastern  R.  R.  Ck>.,  371  (874). 

Whether  complainant  had  or  had  not  a  specific  contract  with  the  carrier 
for  delivery  of  a  definite  number  of  cars  at  stipulated  periods,  for  the 
breach  of  which  it  would  be  entitled  to  damages,  raises  an  issue  not 
before  the  (IV)mmission  or  within  its  Jurisdiction  to  decide.  Armour  Grain 
Ck>.  V.  Director  General,  398  (409). 

The  Commission  does  not  conceive  It  within  its  discretion  to  adjust 
jKone  boundaries  with  purpose  of  providing  a  community  with  fast  or  slow 
time,  as  intent  of  dJongres^  has  been  evidenced  by  the  repeal  of  the  day- 
light savings  section  of  the  act.  Standard  Time  Zone  Investigation,  455 
(458). 

Where  contents  of  car  remain  unchanged,  change  of  destination  or  route 
does  not  necessitate  an  out-of-line  haul,  and  request  is  made  in  rea- 
sonable time,  reconsignment  and  diversion  on  basis  of  through  rate 
from  point  of  origin  to  new  destination,  with  a  fair  charge  for  extra 
services  performed,  are  reasonable  practices.  Denial  thereof  is  un- 
reasonable and  unlawful  and  the  ConimUsIon  has  power  to  require  their 
establishment.  Du  Pont  De  Nemours  &  CJo.  t?.  Director  General,  461 
(463). 

Express  company  operating  wholly  within  Canada  not  within  the  CJom- 
mission's  Jurisdiction.  White  Bros.  &  Crum  CJo.  v.  Director  Creneral, 
511  (512). 

Clause  of  section  1  of  the  act  which  defines  transportation  as  including 
terminal  delivery  is  Jurisdictional,  and  does  not  affect  the  measure  of 
the  rate  or  relationship  of  rates,  for  the  terminal  service  is  included 
within  the  transportation.  St.  Louis  Chamber  of  0>niraerce  v.  B.  &  O. 
R.  R.  0>.,  639  (653). 

As  section  206  (f )  of  the  transportation  act,  1920,  provides  that  the  period 
of  federal  control  shall  not  be  computed  as  part  of  the  period  of  limi- 
tation in  claims  for  reparation  for  causers  of  action  arising  prior  to 
federal  control,  claims  covering  shipments  moving  more  than  two  years 
prior  to  the  filing  of  complaint  are  within  the  Commission's  Jurisdiction. 
Thomas  Iron  Ck>.  v.  Director  General,  aa  Agent,  657« 
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JURISDICTION—Continued. 

Wherever  a  delivery  service  properly  may  be  construed  as  the  equivalent 
of  team-track  or  simple  switching  delivery,  and  the  renditi<Mi  of  such 
service  is  practical,  the  Ck>mmission  may  compel  a  carrier  to  perform 
such  service  with  its  6wn  equipment  as  part  of  its  legal  obligation  as  to 
delivery  of  c.  1.  traffic  As  the  magnitude  of  the  service  becomes  greater 
than  the  equivalent  of  team-track  or  simple  switching  delivery,  the  de- 
mand on  the  carrier  for  its  performance  tends  to  exceed  what  may  be 
regarded  as  a  proper  deliv«*y  service  under  transportation  rates.  United 
States  Cast  Iron  Pipe  &  Foundry  Ck>.  v.  Director  General,  677  (683). 

No  violation  of  the  act  to  regulate  conunerce  or  the  federal  control  act 
can  be  predicated  upon  the  proposed  action  of  the  Director  General  or 
the  carriers,  and  the  statutes  make  no  provision  for  the  issuance  by 
the  Commission  of  injunctions  or  other  like  writs.  Anaconda  Copper 
Mining  Co.  v.  Director  General,  728  (724). 

Portion  of  lake-and-rail  rates  accruing  to  water-carriers  not  subject  to  the 
(Commission's  Jurisdiction.  National  Supply  Co.  v.  C,  M.  &  St  P«  By. 
Qo.,  739  (741). 

Paragraph  (15)  of  section  1  of  the  interstate  conomerce  act,  as  amended 
by  secti(Hi  402  of  the  transportation  act,  1920,  siting  forth  authority  of 
the  Commission  to  suspend  operation  of  car  service  rules,  and  to  make 
Just  and  reasonable  directions  with  respect  thereto.  Assignment  of 
freight  cars,  760  (765). 
KNOCKED  DOWN.  See  Set  Up  and  Knocked  Down. 
LA  SALLE  &  BUREAU  COUNTY  RAILROAD. 

Found   to  be   a  common  carrier.     Matthiessen  &  Hegeler   Zinc   Co.   v. 
C,  B.  &  Q.  R.  R.  Co.,  173  (176). 
LABOR. 

Service  of  loading  waste  paper  stock,  proVided  for  in  tariffs,  was  not  ren- 
dered due  to  congestion  and  labor  shortage  growing  out  of  the  world 
war.  Under  an  arrangement,  complainants  furnished  such  service. 
Held:  Complainants  would  not  have  been  able  to  ship  as  much  as  they 
did  had  they  insisted  on  their  rights  under  the  tariffs,  and  expense 
incident  to  delays  of  trucks  standing  waiting  to  unload,  outweighed 
expense  of  loading  with  their  own  employees,  for  which  service  there  was 
no  obligation  on  part  of  carriers  to  make  an  allowance.  Waste  Mer- 
chants Asso.  i;.  Director  General,  686. 
LAKE-AND-RAIL. 

Portion  of  the  lake-and-rail  rates  accruing  to  the  water  carriers  was 
not  and  is  not  subject  to  the  Commission's  Jurisdiction.    National  Supply 
Co.  v.  C,  M.  &  St  P.  Ry.  Co.,  788  (741). 
LEGAL  RATES. 

Rate  legally  applicable  on  crude  sulphur  from  Bryanmound,  Tex.,  to 
Thompson's  Point,  N.  J.,  not  found  unreasonable  or  unduly  prejudicial 
following  Du  Pont  De  Nemours  d  Co,,  56  I.  C.  C,  334.  Shipments  found 
overcharged  and  refund  directed.  Du  Pont  De  Nemours  &  Co.  v.  Director 
€leneral,  507. 

Conflicting  rates  named  in  separate  tariffs  but  lower  rates  did  not  concel 
or  in  any  way  refer  to  rates  originally  published  In  individual  tariffs. 
Held:  Higher  rates  originally  published  assessed  found  legally  applicable 
and  not  unreasonable  or  otherwise  unlawfuL  Highland  Iron  &  Steel  Co. 
V.  Director  General,  as  Agent,  547. 

Where  conflicting  rates  are  named  in  separate  tariffs  the  rate  flrst  estab- 
lished is  the  legal  rate,  upon  the  principle  that  lawfully  established 
rates  remain  in  effect  until  spedflcally  canceled.    Id.  (548). 
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LEGAL  RATES— Continued. 

Domestic  fifth-class  rate  on  Imported  soya-bean  oil  from  Seattle,  Wash.. 

to  Babbitt,  K.  J.,  found  illegal  to  extent  it  exceeded  import  commodity 

rate  legally  applicable.    Shipments  found  overcharged  and  reparation 

awarded.    Frost  &  Co.  v.  Director  General,  as  Agent,  755. 

LETTER. 

Complainant  requested  that  shipment  be  check-weighed  at  destination  but 
delivery  effected  before  letter  received  by  the  carrier.  Charges  were 
based  on  weight  registered  by  track  scales  of  initial  carrier  at  interme- 
diate point.  Contention  that  charges  should  have  be&n  assessed  on  esti- 
mated weight,  not  sustained.  Lowry  Limiber  Co.  v.  Director  General, 
as  Agent,  635. 
LIABILITY. 

Carriers  constituting  a  through  route  for  traffic  from  a  point  in  the  United 
States  to  a  point  in  Canada,  concurring  in  a  joint  rate  which  is  imreason- 
ably  high,  are  jointly  and  severally  responsible  for  the  damage  which 
results  to  any  shipper  on  account  of  such  unlawful  rate.  White  Bros. 
&  Crum  Co.  v.  Director  General,  511  (512). 
LIMITATION  OF  ACTION. 

The  filing  of  an  intervening  petition  tolls  the  statute  of  limitatlonB  irre- 
spective of  the  date  of  the  Commission's  order  permitting  the  intervention. 
Cotton  Manufacturers'  Asso.  of  S.  C.  v.  C,  C.  &  O.  Ry.,  584  (588). 

As  section  206  (f)  of  the  transportation  act,  1920,  provides  that  the  period 
of  federal  control  shall  not  be  computed  as  a  part  of  the  period  of  limita- 
tion in  claims  for  reparation  for  causes  of  action  arising  prior  to  federal 
control,  claims  covering  shipments  moving  more  than  two  years  prior  to 
the  filing  of  complaint  are  within  the  Commission's  jurisdiction.  Thomas 
Iron  Co.  V,  Director  General,  657. 

Original  complaint  brought  to  recover  reparation  for  account  of  complain- 
ant only,  and  not  as  agent  for  vendors.  Amending  of  complaint  by 
permitting  intervention  of  the  latter  who  paid  and  bore  the  freight 
charges  can  liave  no  effect,  as  they  were  not  joined  as  parties  complainant 
within  the  statutory  period.  Interveners  claim  for  reparation  found 
barred.  Oden  &  Elliott  v.  S.  A.  L.  Ry.  Co.,  698  (699). 
LINE-HAUL  RATES. 

Where  an  industry  is  accorded  the  equivalent  of  the  delivery  service  ren- 
dered to  the  majority  of  shippers  in  the  same  district  which  receive 
either  team-track  or  simple  switching  delivery,  there  is  no  basis  for  a 
finding  that  the  line-haul  rates  contemplate  an  additional8goj±y|||[L^rvice 
at  such  industry,  or  that  the  line-haul  roJe^yV^^^^^e  ^  V\o^w'*'*^" 
sonable  or  otherwise  unlawfui^^g^^'^^g  ^^,  ^^^  cot^^^  pod«^  ^  ^rvice 
by  the  line-haul  carrier  o^  Virginia  to,  when***  -^^^  ^^^  ^^^ 

entire  cost  of  the  spottiL^      »,,^  ^^  *»omparPd  performs.    United 

States  Cast  Iron  Pipe  &  Foundry  Co.  v,  Direcior  General,  677  (684). 
LOADING  AND  UNLOADING. 

Notwithstanding  oral  and  written  notice  that  repairs  were  to  be  made  to 
trestles,  complainant  placed  orders  for  coal  In  excess  of  normal  require- 
ments and  cars  reached  the  plants  in  excess  of  the  facilities  regularly 
available  for  unloading.  Held:  Demurrage  accruing  not  unreasonable  or 
unlawful  and  no  negligence  may  be  imputed  to  defendant  who  interfered 
as  little  as  possible  with  facilities  for  receiving  and  unloading,  and  com- 
pleted repairs  with  least  possible  d^ay.  Cumberland  Glass  Mfg.  Ck>.  v. 
Director  General,  439. 
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LOADING  AND  UNLOADING—Continued. 

Because  shippers  voluntarily  loaded  cars  in  excess  of  the  minimum  loadinsr 
requirements  on  which  charge  was  based,  it  by  no  means  follows  that  tlie 
higher  charge  with  the  lower  minimum  should  be  found  to  have  been 
unreasonable.  Arlington  Heights  Fruit  Exchange  i?.  S.  P.  CJo.,  580  (582). 
Service  of  loading  waste  paper  stock,  provided  for  in  tariffs,  was  not  ren- 
dered due  to  congestion  and  labor  shortage  growing  out  of  the  world  war. 
Under  an  arrangement,  complainants  furnished  such  service.  Held: 
Complainants  would  not  have  been  able  to  ship  as  much  as  they  did  had 
they  insisted  on  their  rights  under  the  tariffs,  and  expense  incident  to 
delays  of  trucks  standing  waiting  to  unload,  outweighed  expense  of  load- 
ing with  their  own  employees,  for  which  service  there  was  no  obligation 
on  part  of  carriers  to  make  an  allowance.  Waste  Merchants  Asso.  v. 
Director  General,  686. 
No  alternate  clause  in  tariffs  provided  for  the  payment  of  an  allowance  If 
shippers  performed  loading  service,  and  since  all  allowances  must  be 
published  in  the  tariffs,  even  if  defendants  desired,  they  could  not  law- 
fully have  compens  ted  complainants  for  loading  service  rendered  by 
them.    Id.     (689). 

LOCAL  RATES.    See  also  Combination  Rates. 

On  coarse  grains  from  Cairo,  111.,  to  Monroe,  La.,  not  found  unreasonable, 
but  maintenance  of  lower  proportional  rates  from  Cairo  to  Rajrville,  La., 
found  to  subject  Monroe  to  undue  prejudice  In  favor  of  Rayville  to 
extent  that  rate  from  C^lro,  on  traffic  originating  beyond,  to  Monroe, 
exceeds  the  rate  to  Rayville  by  more  than  1.5  cents.  Monroe  Chamber 
of  Commerce  v.  Director  General,  227. 
Proportional  rates  do  not  form  a  proper  basis  for  measuring  the  reason- 
ableness of  local  rates.    Id.  (228). 

LOCATION.    See  also  Advantages  and  Disadvantages. 

Where  transportation  conditions  are  substantially  similar,  the  Commission 
has  never  held  that  a  carrier  has  the  right  to  discriminate  against  one 

« 

point  in  favor  of  another  because  a  shipper  located  at  the  former  has  a 
natural  advantage  over  his  competitor  located  at  the  latter.  Cornell  v. 
L.  V.  R.  R.  Co.,  157  (161). 

In  original  report  55  I.  C.  C,  462,  rates  on  iron  and  steel  articles  froin  Chi- 
cago, III.,  to  Pacific  coast  ports,  for  export,  not  found  unduly  prejudicial 
in  favor  of  Pittsburgh,  Pa.  Upon  reargument  former  finding  reverse<l  as 
CJhicago,  due  to  its  location  nearer  the  Pacific  coast,  is  entitled  to  a  lower 
basis  of  rates.    Inland  Steel  Co.  v.  Director  General,  339. 

Fort  Dodge.  Iowa,  is  ^nt^a  ceographical  disadvantage  because  the  Missis- 
sippi River  does  nof  *  •    '  "^■'•aicrht  north  and  south  boundary  line 

for  the  state  of  lovL,  crude  anlnh'-^^^^^^  ^^^  ^'  ^^^^^^^^  General, 

843  (345).  ^    on  era  e  s    p 

The  relationship  of  rates  on  coal  from  Illinois  and  Indiana  mines,  under 
which  the  rate  to  St  Ix>uis,  Mo.,  is  20  cents  higher  than  to  East  St.  Louis, 
III.,  held  not  to  be  Improper,  as  East  St.  Louis  due  to  Its  location  a  short 
distance  from  the  coal  deposits,  and  on  the  near  side  of  the  Mississippi 
River,  is  entitled,  within  the  reasonable  limits  of  rate  making,  to  the 
benefits  of  that  location.  St  Louis  Chamber  of  Commerce  v,  B.  &  O. 
a  R.  Co.,  689  (651). 
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LONG  AND  SHORT  HAUL. 
In  General: 

Where  carrier  competition  is  tbe  only  influence  which  has  operated  to 
reduce  rates  to  a  competitive  point,  the  direct  lines  and  those  less 
than  15  per  cent  longer  must  observe  the  fourth  section  and  not 
charge  higher  rates  to  intermediate  points.  Arlsansas  Jobbers  & 
Mfrs.  Asso.  V,  Director  General,  281  (240). 

A  violation  of  the  fourth  section  of  the  act  does  not,  without  proof  of 
damage,  entitle  the  complainant  to  an  award  of  reparation.  Illinois 
Brick  Co.  v.  Director  General,  320  (323) ;  Union  Tanning  Co.  v. 
Director  General,  354  (358)  ;  Home  Paclclng  &  Ice  Co.  v.  Director 
General,  601  (697). 

The  fixing  of  maximum  rates  at  intermedite  points  in  fourth  section 
proceedings  can  not  be  considered  as  a  finding  that  such  rates  are 
maximum  reasonable  rates  when  considered  apart  from  the  depressed 
rates  to  the  competitive  points.  While  rates  prescribed  in  such  pro- 
ceedings should  be  given  due  weight  tliey  are  not  controlling.  Mo- 
bile Chamber  of  (Commerce  t;.  Director  C^neral,  as  Agent,  605  (609)  ; 
Montgomery  Chamber  of  Commerce  v.  Director  General,  610  (619). 
Localities : 

Arkansas  points :  Carriers  whose  routes  are  15  per  cent  or  more  longer 
than  the  Mirect  lines  authorised  to  continue  lower  rates  from  New 
Orleans,  La.,  and  Mobile,  Ala.,  to  Little  Rock  and  Pine  Bluff,  Ark., 
than  to  Intermediate  points  in  Arkansas.  Arkansas  Jobbers  &  Mfrs. 
Asso.  V,  Director  CJeneral)  231  (240). 

Iowa  points:  Rates  on  common  brick  from  points  in  Chicago  switch- 
ing district,  and  Shermerville,  III.,  to  grouped  points  in  eastern 
Iowa  on  the  Illinois  Ontral  and  Milwaukee,  not  shown  unreason- 
able or  unduly  prejudicial  as  compared  with  rates  between  points 
for  comparable  distances  in  the  same  general  territory;  but  in 
certain  instances  found  to  violate  the  long-and-short-haul  provision 
of  section  4  of  the  act.  Reparation  denied.  Illinois  Brick  Co.  v. 
Director  General,  320. 

Michigan  points :  Applications  to  continue  lower  class  and  commodity 
rates  between  points  in  trunk-line  territory  and  points  on  the  west 
bank  of  Lake  Michigan  than  to  and  from  intermediate  points  In 
the  106  and  108  per  cent  groups  in  Michigan,  granted  provided  that 
rates  to  and  from  the  intermediate  points  conform  to  conclusions  in 
Michiffan  Percentage  Cases,  47  I.  C.  C,  409.  Fourth  Section  De- 
partures Lake  Michigan  Ports,  418. 

Old  Fort,  N.  C :  Rates  on  bituminous  coal  from  the  Appalachia  group 
of  mines  in  southwestern  Virginia  to,  when  moving  through  Marion, 
N.  C,  not  found  unreasonable  as  compared  with  lower  rates  main- 
tained to  Canton,  N.  C,  a  farther  distant  point  Fourth  section 
departure  without  authority  and  should  be  corrected.  Union  Tanning 
Ck).  V.  Director  General,  354. 

South  Dakota  points:  Application  seeking  authority  to  continue  rates 
on  drain  tile  from  Sioux  City,  Iowa,  to  Watertown,  S.  Dak.,  lower 
than  on  like  traffic  to  intermediate  points,  denied.  Sioux  City  Con- 
crete Pipe  C3o.  V.  a,  M.  k  St  P.  Ry.  CX).,  303  (307). 
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LONG  AND  SHORT  HAULn-Continued. 
Localities — Continued . 

Terra  Haute,  Ind. :  Applications  seeking  authority  to  continue  rates 
on  fresh  meat,  salted  meat,  and  packing-house  products,  from  St. 
Louis,  Mo.,  and  Indianapolis,  Ind.,  to  Chicago,  HI.,  lower  than 
on  like  traffic  from  Terre  Haute,  and  other  Intermediate  points, 
denied.  Home  Packing  &  Ice  Co.  v.  Director  General,  691  (607). 
LOSS  AND  DAMAGE. 

The  seriousness  of  the  problem  of  waste  brought  about  by  loss  and 
damage  in  transit  is  increasing  rather  than  diminishing  and  anything 
that  can  be  done  to  reduce  such  loss  and  damage  Is  manifestly  in  the 
interest  of  carriers  and  public  alike.  Pneumatic  Scales  Corp.  v.  A.  & 
R.  R.  R.  Co.,  308  (309). 
LOW  RATES. 

Fact  that  rates  are  too  low  is  no  justification  for  denial  of  a  mixing 
provision.  Dickey  Clay  Mfg.  Co.  v.  Director  General,  as  Agent,  459  (460). 
Fact  that  there  is  a  water  route  affording  a  low  rate  from  a  given  point 
to  a  certain  destination  does  not  justify  the  Commission  permitting  the 
rail  carrier  to  charge  an  unreasonable  rate  to  that  given  pcHnt.  Anaconda 
Copper  Mining  Co.  v.  Director  General,  723  (733). 
MAILED  NOTICE. 

Demurrage  charges  found  to  have  been  lawfully  as^ssed  as  mailing  of 
notice  of  arrival  by  defendant  to  consignee  at  address  indicated  on  bill 
of   lading   was   In   full    compliance  ^  with   tariff   requirements.     Lowry 
Lumber  Co.  v.  Director  General,  139. 
Notice  of  arrival  mailed  by  defendant,  but  was  not  received  by  com- 
plainant.   Held:  Following  O^to  Iron  d  Metal  Co.,  34  I.  C.  C,  75,  de- 
murrage charges  properly   assessed,   as  carrier's  duty  was  performed 
when  notice  was  placed  In  the  mall.    Eastern  Lumber  Go.  i?.  Director 
General,  272. 
MARKET  COMPETITION.    See  Competition. 
MEASURE  OF  RATE. 

Carriers  are  entitled  to  reasonable  compensation  for  their  services,  but 
fear  that  the  consumer  may  not  participate  In  prospective  reductions 
in  ratings  is  no  valid  objection  to  the  establishment  of  a  c  1.  niting 
and  Is  without  weight  In  determining  questions  of  reasonableness. 
Goodyear  Tire  &  Rubber  Co.  v.  A.,  C.  &  Y.  Ry.  Co.,  206  (210). 
Fact  that  other  dtles  and  towns  would  seek  similar  relief,  and  application 
of  the  formula  would  Involve  serious  reductions  In  rates,  while  proper 
elements  for  consideration  In  determining  the  reasonabl^iess  of  rates, 
constitutes  no  bar  to  the  granting  of  relief  If  rates  are  shown  to  be 
relatively  unreasonable  or  unduly  prejudicial.  South  Bend  Chamber  of 
Commerce  t?.  Director  General,  215  (220). 
Proportional  rates  do  not  form  a  proper  basis  for  measuring  the  reason- 
ableness of  local  rates.  Monroe  Chamber  of  Commerce  v.  Director 
General,  227  (228). 
Fixing  of  maximum  rates  at  Intermediate  points  in  fourth  section  pro- 
ceedings can  not  be  considered  as  a  finding  that  such  rates  are  maximum 
reasonable  rates  when  considered  apart  from  the  depressed  rates  to  the 
competitive  point&  While  rates  prescribed  in  such  proceedings  should 
be  given  due  weight  they  are  not  controlling.  Mobile  Chamber  of  (Com- 
merce t?.  Director  General,  as  Agent,  605  (609)  ;  Montgomery  Chamber 
of  Commerce  v.  Director  General,  610  (619). 
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MBASURB  OF  RATB— Continued. 

A  prima  facie  presumption  of  reasonableness  attaches  to  a  rate  that  has 
been  long  yolnntarily  maintained.  But  the  continuance  of  a  given  rate 
is  not  conclusive  evidence  of  its  reasonableness,  and  certainly  the 
existence  of  a  lower  rate  in  the  past,  especially  in  view  of  the  abrupt 
economic  changes  since  the  date  when  the  lower  rates  were  established, 
does  not  necessarily  prove  of  value  in  ascertaining  the  reasonableness 
of  rates  in  force  during  the  period  of  federal  controL  Anaconda  CJopper 
Mining  Co.  v.  Director  General,  723  (729). 
MILEAGE  RATES.  See  Distance  Rates. 
MINE  RATINGS. 

Paragraph  (12)  of  section  1  of  the  interstate  commerce  act,  as  amended 
by  section  401  of  the  transportation  act,  1920,  setting  forth  duty  of 
carriers  relative  to  distribution  of  cars  and  maintenance  of  Just  and 
reasonable  mine  ratings,  quoted.    Assignment  of  Bright  Cars,  760  (765). 
The  act  does  not  attempt  to  define  in  detail  what  is  a  Just  and  reasonable 
rate,  fare,  or  charge,  or  what  is  a  Just  and  reasonable  distribution  of 
cars  or  rating  of  mines,  these  being  left  for  determination  by  the  Ck)m- 
mission.    Id.     (765). 
Paragraph  (12)  of  section  1  of  the  act  does  not  change  the  rule  of  law  as 
hiid  down  in  the  Hocking  Valley  Case,  12  I.  a  C,  398,  and  the  Traer 
Case,  13  I.  C.  C,  451,  governing  distribution  of  cars  in  accordance  with 
the  relative  ratings  of  the  mines,  but  states  in  statutory  form  that  which 
had  theretofore  be^i  the  law  pursuant  to  the  decisions  of  the  Oommission 
and  of  the  Supreme  Court.    Id.     (766). 
Railroad  Administration's  Car  Service  Section  Circular  CS-31   (Revised), 
governing  the  rating  of  coal  mines    (other  than  anthracite)    and  car 
distribution  to  such  mines.    Appendix  1.    Id.     (767). 
Notice  to  carriers  and  shippers  issued  by  the  O)nmiission  on  April  15, 
1920,  recommending  continiuince  in  effect  of  Railroad  Administration's 
Car  Service  Section  Circular  CS-31   (Revised)   modified  in  accordance 
with  decisions  of  the  Ck>mmission  in  Hockinsr  Valley  Case,  12  I.  C.  C,  398, 
and  Traer  Case,  13  I.  C.  C,  451.    Appendix  2.    Id.     (771). 
MINIMUM  WEIGHT. 

Lignite:  Tariff  rule  initiated  by  Director  General  providing  for  nrinimum 
weights  on  intrastate  shipments  of  lignite  based  upon  marked  capacity 
of  car,  found  unreasonable  and  rule  subsequently  established,  under 
which  marked  capacity  of  car  except  where  loaded  to  full  visible  capacity, 
in  which  case  actual  weight  will  govern,  found  to  be  a  reasonable  rule. 
San  Antonio  Freight  Bureau  v.  Director  General,  45. 
Potatoes : 

Charges  on  basis  of  minimum  weight  of  86,000  pounds  in  lieu  of 
actual  weight,  when  loaded  to  full  visible  capacity  but  less  than 
applicable  minimum,  not  found  unreasonable.  Northern  Potato 
Traffic  Asso.  v,  C,  B.  ft  Q.  R.  R.  Co.,  385. 
Minima  of  36,000  pounds,  in  car  the  capacity  of  which  is  less  than 
1,616  cubic  feet,  found  unreasonable  to  extent  It  exceeded  30,000 
pounds.  Reasonable  rule  prescribed  and  reparation  awarded.  Id. 
(889). 
MISROUTING. 

Shipment  tendered  unrouted  and  moved  by  way  of  Canada,  although  lt»wer 
rate  applied  over  available  Intrastate  route.  Held:  Shipment  mlsrouted 
and  reparation  awarded.    Woodbury  Lumber  CJo.  v.  Director  General,  324. 
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MISROUTING— Continued. 

Contention  that  Coniraission  is  without  jurisdiction  to  award  reparation 
on  misrouted  shipment  moving  through  Canada,  where  iower  rate  applied 
via  an  intrastate  route,  not  sustained.    Id.  (325). 

Shipments  tend^ed  unrouted.  Lower  rate  in  effect  via  route  other  than 
route  of  movement.  Held:  Shipment  misrouteil  and  reparation  awarded. 
Du  Pont  De  Nemours  &  Co.  v,  Director  General,  361. 

Route  heyond  compression  point,  over  which  tariff  provided  for  refund  of 
inbound  freight  charges  if  shipments  forwarded  outhound  within  12 
months,  embargoed.  Although  no  instructions  for  reshipment  given, 
carrier  forwarded  via  route  over  which  this  provision  did  not  apply. 
Held:  Shipments  misrouted  and  reparatl<Mi  awarded.  Lesser-GoldmaD 
Cotton  Co.  V.  L.  &  N.  W.  R.  R.  Co.,  486. 

Shipment  reconsigned  after  arrival  at  originally  billed  destination  without 
routing  instructions.  Carrier  forwarded  via  point  taking  combination  rate. 
Lower  joint  rate  in  effect  via  another  point  which  was  not  restricted  in 
its  application  to  any  particular  route.  Held:  Shipment  misrouted  and 
repf^ration  awarded.  Carolina  Portland  Cement  Co.  v.  Director  6«i- 
eral,  496. 

Lower  rate  in  effect,  consistent  with  complainant's  routing  instructions, 
via  route  other  than  route  of  movement.  Held:  Shipments  misrouted  and 
reparation  awarded.    Brown  &  Sons  Lumber  Co.  v.  Director  General,  509. 

Bills  of  lading  contained  rate  but  no  routing  instructions.    Shipments  for- 
warded by  carrier  over  route  taking  higher  rate  than  that  named  in  bills 
of  lading.    Held:  Shipments  misrouted  and  reparation  awarded.    High- 
land Iron  &  Steel  Co.  v.  E.  &  I.  R.  R.  Co.,  549. 
MISTAKE.    See  Ebbob. 
MIXED  CARLOADS. 

Following  recommendation  in  ConioUdaied  ClaaHficaiion  Case,  54  I.  O.  C, 
1,  charges  on  mixed  carloads  of  sewer  segment  blocks  and  hollow  build- 
ing tile  found  unreasonable  to  extent  they  exceeded  charges  on  basis  of 
the  highest  carload  rate  and  mlnimnm  attaching  to  any  article  in  the 
load.  Reparation  awarded.  Dickey  Clay  Mfg.  Co.  v.  Director  General, 
as  Agent,  459. 

Fact  that  rates  are  too  low  is  no  justification  for  denial  of  a  mixing  pro- 
vision.   Id.  (460). 
MODIFICATION.    See  Rkaboument  ;  Rxhearino  ;  Supplemental  Report. 
NEWSPAPERS. 

Fact  that  the  combined  passenger  and  newspaper  traffic  has  Increased  to  a 
point  where  the  transportation  facilities  are  inadequate  does  not  furnish 
any  justification  for  proposed  Increased  rates  on  newspapers  transported 
in  passenger  cars.    Newspapers  on  Passenger  Oars,  743. 
NOTICE. 

Notwithstanding  oral  and  written  notice  that  repairs  were  to  be  made  to 
trestles,  complainant  placed  orders  for  coal  in  excess  of  normal  require- 
ments and  cars  reached  the  plants  in  excess  of  the  facilities  regularly 
available  for  unloading.  Held:  Demurrage  accruing  not  unreasonable  or 
unlawful  and  no  negligence  may  be  imputed  to  defendant  who  lnterfei*ed 
as  little  as  possible  with  facilities  for  receiving  and  unloading  and  com- 
pleted repairs  with  least  possible  delay.  Cumberland  Glass  Mfg.  Co.  v* 
Director  General,  489. 
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NOTICE  OF  ARRIVAL. 

Legally  applicable  demurrage  charges  found  to  have  been  lawfully  assessed 
as  mailing  of  notice  of  arrival  by  defendant  to  consignee  at  address  indi- 
cated on  bill  of  lading  was  in  full  compliance  with  tariffs.  Lowry 
Lumber  Co.  v.  Director  Greneral,  139. 

Mailed  by  defendant,  but  was  not  received  by  complainant.  Held:  Follow- 
ing Ohio  Iron  d  Metal  Co.,  34  I.  C.  C,  75,  demurrage  charges  properly 
assessed,  as  carrier's  duty  was  performed  when  it  placed  notice  in  the 
mail.    Eastern  Lumber  Co.  v.  Director  General,  272. 

Complainant  notified  by  telephone  and  written  notice  mailed  showing  car 
initials  and  numbers,  but  not  the  contents  or  originating  points.  Find- 
ing in  original  report,  52  I.  C.  C,  304,  that  arrival  notices  were  in 
substantial  compliance  with  tariff  requirements,  and  that  demurrage 
charges  legally  accrued,  afilrmed  on  rehearing.  Stelnhardt  &  Kelly  v, 
E.  R.  R.  Co.,  369. 

Bill  of  lading  contained  instructions  as  to  party  to  be  notified  at  recon- 
signment  point  together  vrith  notation  **  to  be  reconsigned  to  Lansing " 
but  did  not  name  party  to  whom  notice  should  be  sent  at  the  latter 
point  Carrier  reconsigned  the  shipment  to  ultimate  destination  where 
demurrnge  accrued.  Held:  Carrier  at  fault  in  accepting  and  moving  the 
shipment  under  ambiguous  instructions  contained  in  the  bill  of  lading 
and  demurrage  charges  illegally  assessed.  Reparation  awarded.  Gill- 
Andrews  Lumber  Co.  v.  Director  (Jeneral,  493. 
OCEAN  RATES. 

Generally  not  published  and  are  subject  to  fluctuations.     Therefore,  an 
equalization  based  on  such  rates  by  no  means  constitutes  a  permanent 
basis  upon  which  to  construct  rail  rates  to  the  ports.    Inland  Steel  Co. 
V.  Director  General,  339  (340). 
OFF  LINE  CHARGE. 

A  carrier  Is  entitled  to  reasonable  compensation  for  each  service  rendered ; 
and  for  services  that  it  may  render  or  procure  to  be  rendered  off  its  own 
line  or  outside  the  mere  matter  of  transportation  over  its  line,  it  may 
charge  and  receive  compensation.  Anaconda  Copper  Mining  Co.  v.  Di- 
rector General,  723  (738). 
OPERATING  CONDITIONS. 

One  factor  of  through  rate  canceled  prior  to  movement  and  higher  com- 
bination rate  than  charged  legally  applicable.  Held:  Shipment  under- 
charged and  rate  legally  applicable  not  shown  unreasonable,  due  to 
sparsity  of  traffic  and  unfavorable  and  expensive  operating  conditions 
in  the  territory  Involved.  Assets  Realizing  Mines  Corp.  t?.  A.,  T.  &  S.  F. 
Ry.  Co.,  39. 

Due  to  sparsity  of  traffic  and  difficult  operating  conditions  via  route  of 
movement  and  In  the  territory  involved,  rates  on  a  sporadic  shipment  of 
coal  not  shown  to  have  been  unreasonable.    United  Verde  Eictenslon  Min- 
ing Co.  t?.  U.  V.  &  P.  Ry.  Co.,  300  (302). 
OPPOSITE  DIRECTION.    See  Both  Directions. 
OVERCHARGES. 

No  joint  rate  published  and  combination  rate  assessed.  Lower  combina- 
tion in  effect  applicable  under  Rule  5  (b)  of  Tariff  Circular  18-A.  Held: 
Rate  charged  not  found  unreasonable,  but  shipments  overcharged.  Re- 
fund directed.  American  Agricultural  Chemical  Co.  v.  H.  &  B.  V.  Ry. 
Co.,  177. 
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OVERCHARGES— Continued. 

Charges  collected  on  crude  sulphur  from  Bryanmound,  Tex.,  to  Thompson's 
Point,  N.  J.,  exceeded  the  legally  applicable  rate  found  reasonable  in 
Du  Pont  De  Nemours  d  Co.,  56  I.  0.  C,  834.  Held:  Shipments  over- 
charged and  refund  directed.  Du  Pont  De  Nemours  &  Co.  v.  Director 
General,  507. 

Domestic  fifth-class  rate  on  imported  soya-bean  oil  from  Seattle,  Wash., 
to  Babbitt,  N.  J.,  found  illegal  to  extent  it  exceeded  import  commodity 
rate  legally  applicable.    Shipments  overcharged  and  reparation  awarded. 
Frost  &  Co.  V.  Director  General,  as  Agent,  755. 
PACKING.    Bee  also  Containers. 

Concessions  in  freight  charges  based  upon  the  manner  in  which  goods  are 
packed  or  the  containers  which  are  used  are  not  unlawful,  provided  they 
are  reasonably  related  to  the  advantages  accruing  to  the  carriers  from 
the  improved  packing  or  loading.  Pneumatic  Scales  Corp.  f7.  A.  & 
R.  R.  R.  Co.,  308  (309). 

Ratings  in  official,  western,  and  southern  classifications  on  centrifugal 
cream  separators,  in  boxes,  not  shown  unreasonable  in  comparison  with 
ratings  on  the  same  commodity  in  crates.    De  Laval  Separator  Co.  v, 
A.  &  R.  R.  R.  Co.,  668  (673,  676). 
PANAMA  CANAL  ACT. 

The  ownership  by  the  U.  S.  Steel  Corporation  of  the  stock  of  both  the 
U.  S.  Steel  Products  Co.  and  the  several  applicant  rail  carriers,  held  to 
constitute  an  interest  within  the  meaning  of  section  5  of  the  act  by  rail 
lines  in  water  lines  owned  and  operated  by  the  Products  Company.  Ap- 
plication of  United  States  Steel  Products  Co.,  513  (515). 

Section  5  of  the  act  charges  the  Commission  only  with  the  duty  of  determin- 
ing whether  or  not  competition  for  traffic  between  the  owning  rail  carriers 
and  their  boat  lines  through  the  Panama  Canal  does  or  may  exist,  and 
in  doing  this  weight  must  be  given  to  actual  conditions  at  the  present 
time.     Id.  (516). 

Under  present  conditions  and  those  that  seem  probable  in  the  future,  what- 
ever competition  there  may  be  between  the  applicant  rail  carriers  and 
the  Isthmian  S.  S.  Lines  and  the  New  York  and  South  America  Line 
of  the  U.  S.  Steel  Products  Co.,  operating  between  eastern  United 
States  ports  and  the  western  coasts  of  North  and  South  America, 
through  the  Panama  Canal,  found  unsubstantial  and  merely  nominal. 
Id.  (517). 
PARTIES. 

Where  freight  charges  are  paid  by  consignees,  but  are  charged  back  to 
the  consignors,  the  consignees  are  not  entitled  to  reparation.  Muskogee 
Wholesale  Grocer  Co.  v.  M.,  K.  &  T.  Ry.  Co.,  125  (127-128). 

On  rehearing  reparation  awarded  to  complainant  factors,  as  representa- 
tives of  shippers,  on  account  of  charges  found  in  original  report,  50 
I.  C.  C,  345,  to  have  been  Illegally  collected  on  shipments  of  cotton 
concentrated  at  Memphis,  Tenn.,  and  subsequently  reshlpped.  Memphis 
Freight  Bureau  v.  St.  L.  &  S.  F.  R.  R.  Co.,  212. 

Until  complainant  factors  receive  payment  for  their  services  and  expenses 
they  have  a  property  right  or  Interest  against  their  principals  In  the 
proceeds  resulting  from  the  handling  of  freight,  and  the  Ck>mmIs8ion  can 
not  justly  or  legally  deprive  them  of  that  right  by  awarding  reparation 
directly  to  the  principals.    Id.  (213). 
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PARTIES— Continued. 

Purchase  price  based  on  freight  rate  under  agreement  with  consignors 
that  one-half  of  any  excess  over  and  above  such  rate  would  be  borne  by 
consignors.  Charges  were  paid  and  borne  by  complainant  and  one-half 
of  excess  charged  back  to  consignors.  Reparation  awarded  complainant 
who  introduced  in  evidence  assignments  from  consignors  of  their  claims 
for  reparation.    Bare  Paper  Co.  v.  Director  General,  as  Agent,  329  (331). 

Complainants  having  failed  to  name  carriers  over  whose  lines  rates  ap- 
plied, as  parties  defendant,  in  addition  to  the  Director  General,  although 
opportunity  afforded,  no  order  for  the  future  entered.  Inland  Steel  Co.  v. 
Director  General,  339  (342). 

Findings  in  supplemental  report,  37  I.  C.  C,  345,  denying  reparation  on 
shipments  on  which  complainant'falled  to  establish  that  they  bore  the 
transportation  charges,  reaffirmed.    Oden  &  Elliott  v.  S.  A.  L.  Ry.,  698. 

Party  claiming  reparation  Is  not  entitled  to  recover  unless  It  Is  definitely 
shown  that  he  finally  bore  the  unlawful  freight  charges  as  such.    Id.  (699) . 

Original  complaint  brought  to  recover  reparation  for  account  of  complainant 
only,  and  not  as  agent  for  vendors.  Amending  of  complaint  by  permit- 
ting intervention  of  the  latter  who  paid  and  bore  the  freight  charges 
can  have  no  effect  as  they  were  not  Joined  as  parties  within  the  statutory 
period.  Intervener's  claim  for  reparation  found  barred.  Id.  (699). 
PASSENGER    FARES. 

Charges  for  intrastate  passenger-train  service,  upon  basis  of  special  train 
rates,  found  illegally  assessed  as  the  train  was  not  reserved  for  the  ex- 
clusive use  of  complainant's  employees  and  under  the  governing  tariff 
was  not  a  special  train  but  an  extra  train  for  which  regular  passenger- 
train  service  rates  should  have  been  collected.  Reparation  awarded. 
La  Salle  County  Carbon  Coal  Co.  t?.  Director  General,  367. 
PAST    RATES. 

Just  as  there  are  criteria  by  which  the  reasonableness  of  a  rate  may  be 
measured,  so  there  are  tests  whereby  it  may  be  determined  whether  a 
particular  service  Is  within  the  scope  of  a  carrier's  legal  obligation.  That  a 
service  such  as  spotting  has  been  rendered  for  a  long  time  under  a  trans- 
portation rate,  is  important  evidaice  that  the  service  was  considered  in 
arriving  at  the  rate,  and  also  of  the  carrier's  obligation  as  to  delivery. 
However,  duration  of  time  Is  not  conclusive.  United  States  Cast  Iron 
Pipe  &  Foundry  Co.  t?.  Director  General,  677  (682-683). 

A  prima  facie  presumption  of  reasonableness  attaches  to  a  rate  that  has  been 
long  voluntarily  maintained.  But  the  continuance  of  a  given  rate  is  not 
conclusive  evidence  of  its  reasonableness,  and  certainly  the  existence  of 
a  lower  rate  in  the  past,  especially  in  view  of  the  abrupt  economic  changes 
since  the  date  when  the  lower  rates  were  established,  does  not  neces- 
sarily prove  of  value  in  ascertaining  the  reasonableness  of  rates  in  force 
during  the  period  of  federal  control  Anaconda  Copper  Mining  Ck>.  v. 
Director  General,  723  (729). 
PAYMENT. 

Rules  and  regulations  for  the  prompt  payment  of  transportation  rates  and 
charges  as  provided  in  section  3  of  the  act  to  regulate  commerce  as 
amended  by  section  495  of  the  transportation  act,  1920,  prescribed.  Reg- 
ulations for  Payment  of  Rates  and  Charges,  59L 
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PERCENTAGE  RATES. 

Glass  and  commodity  rates  between  Huntington,  W.  Va.,  and  points  In 
trunk  lines  and  New  England  territories,  based  on  87  per  cent  of  the  Chi- 
cago-New York  and  New  York-Chicago  rates,  found  unreasonable  and  un- 
duly prejudicial  to  extent  they  exceed  82  per  cent  of  such  base  rates. 
Jobbers'  &  Mfrs.  Bureau  of  Huntington  v.  A.  C.  R.  R.  Co.,  64  (76). 

Commodity  rates  on  glass  bottles  from  Huntington,  W.  Va.,  to  eastern 
cities  found  unduly  prejudicial  to  extent  they  exceed  the  rates  in  effect 
from  Charleston,  W.  Va.,  by  more  than  3  per  cent  of  the  Chicago-New 
York  rate.    Id.  (76). 

Class  and  commodity  rates  between  Portsmouth,  Ohio,  and  Ashland,  Ky., 
and  points  in  trunk  line  and  N^w  England  territories  based  on  87  per 
cent  of  the  Chicago-New  York  and  New  York-Chicago  rates,  found  un- 
reasonable and  unduly  prejudicial  to  extent  they  exceed  82  per  cent  of 
such  base  rates.    Board  of  Trade  of  Portsmouth  v,  A.  G.  R.  R.  Co.,  78. 

Basis  applied  in  making  rates  between  South  Bend,  Mishawaka,  Elkhart, 
Goshen,  Napanee,  and  Michigan  City,  Ind.,  and  points  in  eastern  trunk 
line  and  New  England  territories  found  relatively  unreasonable  and  un- 
duly prejudicial  of  points  in  western  and  northern  Ohio  and  southwestern 
Michigan.    South  Bend  Chamber  of  CJommerce  v.  Director  General,  215. 

Rates  on  imported  nitrate  of  soda  from  north  Atlantic  ports  to  Hegewlsch, 
III.,  and  Willow  and  Ivorydale,  Ohio,  found  unreasonable  to  extent  they 
exceed,  from  New  York  to  Hegewlsch  33  cents  per  100  pounds ;  from  New 
York  to  Willow,  from  Philadelphia  and  Baltimore  to  Hegewlsch  and  Wil- 
low, and  from  Baltimore  to  Ivorydale,  specified  percentages  of  the 
New  York-Hegevnsch  rates,  less  the  regular  port  differentials.  Repara- 
tion awarded.    General  Chemical  Co.  v.  Director  General,  222. 

Rates  on  Iron  and  steel  articles  from  Mlnnequa,  CJolo.,  to  Pacific  coast 
points,  based  upon  a  fiat  differential  under  the  Chicago  rates,  found  un- 
duly prejudicial  to  extent  they  exceed  77  per  cent  of  the  rates  from  Chi- 
cago, 111.,  to  same  destinations.  CJolorado  Fuel  &  Iron  Co.  v.  Director 
General,  253. 

Rates  on  iron  and  steel  articles  from  Galveston  and  Houston,  Tex.,  to  Louisi- 
ana points  west  of  the  Mississippi,  excluding  Shreveport  and  points  tak- 
ing same  rates  under  decision  in  48  I.  C.  C,  312,  found  unreasonable  and 
unduly  prejudicial  to  extent  they  exceed  60  per  cent  of  the  fifth-class 
rates  prescribed  in  the  above  case  for  similar  distances,  increased  by  not 
more  than  25  per  cent.  Galveston  Commercial  Asso.  v.  Director  Gen- 
eral, 390. 
PERISHABLE  FREIGHT. 

Complaint  alleging  discrimination  in  the  assessment  of  stated  refrigeration 
charges  on  berries,  domestic  fruits,  melons,  and  vegetables  between  points 
in  western  trunk  line  territory,  while  In  other  territories  charges  were 
upon  cost-of-ice  basis,  dismissed  as  issue  considered  in  Perishable  Freight 
Investigation,  56  I.  C.  C,  449.  Wisconsin  &  Michigan  Fruit  &  Vegetable 
Jobbers  Asso.  v,  A.  &  W.  Ry.  Co.,  249. 

Refrigeration  charges  on  fruits  and  vegetables  from  Kansas  and  Missouri 
to  lovea  and  Nebraska,  and  t>etween  points  in  Iowa  and  points  in  Ne- 
braska not  found  unreasonable  In  the  past  In  view  of  the  changed  situa- 
tion brought  about  by  Perishable  Freight  Investigation,  56  I.  C.  C,  449, 
record  affords  no  basis  for  a  finding  with  respect  to  present  charges. 
Nebraska-Iowa  Fruit  Jobbers  Asso.  v.  Director  General,  426. 
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PIPE  LINES. 

The  Commission  may  not  require  rail  carriers  to  reduce  rates  not  shown 
imreasonable  in  and  of  themselves  in  order  that  the  users  of  such  rates 
may  better  compete  with  others  who  are  in  a  position  to  utilize  the  less 
costly  service  of  pipe  lines.  Winona  Oil  Co.  v.  Director  General,  152 
(154). 

PITTSBURGH,  ALLEGHENY  &  McKBES  ROCKS  RAILROAD  COMPANY. 
Found  to  be  a  common  carrier  which  may  lawfully  receive  from  Its  trunk 
line  connections  reasonable  divisions  of  joint  rates  or  absorptions  of 
switching  charges,  under  appropriate  tariffs.     P.,  A.  &  McK.  R.  It.  R. 
Co.  V.  Director  General,  1  (9). 
History  and  description  of.    Id.  (2-3). 

PLACEMENT.     See  Spotting  Cabs, 

PLANT  FACILITY. 

Switching  and  spotting  service  performed  by  defendants  for  Industries  in 
the  Birmingham  district  without  charge  not  shown  unduly  prejudicial  to 
complainant  who  performs  its  own  service  within  its  plant  ut  Bessemer. 
Ala.,  with  Its  own  power,  and  for  which  no  allowances  are  made.  Services 
accorded  the  alleged  preferred  Industries  are  dissimilar  to  those  per- 
formed by  complainant,  which  services  defendants  should. not  be  required 
to  render  or  for  which  allowances  should  be  made.  United  States  Cast 
Iron  Pipe  &  Foundry  Co.  v.  Director  General,  442. 

PLEADING  AND  PRACTICE. 

Complainants  having  failed  to  name  carriers  over  whose  lines  rates  applied 
as  parties  defendant  in  addition  to  the  Director  General,  although  oppor- 
tunity afforded,  no  order  for  the  future  entered.  Inland  Steel  Co.  v. 
Director  General,  339  (342). 
Counsel  for  defendant  entered  an  objection  at  the  hearing  to  the  Ck>mmis- 
slon*s  power  to  correct  an  error  In  Its  report  or  order  except  upon  formal 
application  for  rehearing.  As  defendant  did  not  avail  Itself  of  oppor- 
tunity afforded  for  filing  brief  in  opposition  to  a  correction  of  the  pom 
mission's  former  report  the  objection  was  held  not  well  taken.  Dodson 
&  Co.  (Inc.)  V.  C.  R.  R.  Co.  of  N.  J.,  381  (383). 

POWER  OF  COMMMISSION.    See  Jubisdiction. 

PRECOOLING. 

In  the  exercise  of  *'  that  flexible  limit  of  judgment  which  belongs  to  the 
power  to  fix  rates,"  finding  In  former  reports  39  I.  C.  C,  88  and  45  I.  C. 
C,  248,  denying  reparation  on  precooled  and  pre-lced  oranges  from  Cal- 
ifornia points  to  destinations  in  other  states  and  in  Canada,  reafllrmed  on 
reargument.    Arlington  Heights  Fruit  Exchange  v.  S.  P.  C^.,  580. 

PREFERENCES  AND  PREJUDICES.    See  aUo  Disckimination. 

Articles:  Separators,  centrifugal  cream:  Rules  applicable  to  straight  car- 
loads of  agricultural  implements,  other  than  hand,  or  when  mixed  with 
centrifugal  cream  separators,  permitting  stoppage  in  transit  pertly  to 
unload  and  storage  in  transit,  not  shown  to  result  in  unjust  dlscrtmiun- 
tlon  In  favor  of  agricultural  Implements.  De  Laval  Separator  Co.  i*. 
A.  k  R.  R.  R.  Co.,  668  (676). 
Car  Spotting:  Switching  and  spotting  service  performed  by  defendants  for 
Industries  in  the  Birmingham  district  without  charge  not  shown  unduly 
prejudicial  to  complainant  who  performs  its  own  service  within  its  plant 
at  Bessemer,  Ala.,  with  its  own  power,  and  for  which  no  allowances  are 
made.  Services  accorded  the  alleged  preferred  Industries  are  dissimilar 
to  those  performed  by  complainant,  which  services  defendants  should 
not  be  required  to  render  or  for  which  allowances  should  be  paid.  United 
States  Cast  Iron  Pipe  &  Foundry  Co.  v.  Director  General,  442. 
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PREFERENCES  AND  PREJUDICES— Continued. 
Localities: 

Arkansas  points :  Rates  on  citrus  fruits,  bananas,  pineapples,  and  coco- 
nuts from  New  Orleans,  La.,  and  Mobile,  Ala.,  to  points  in  soutLem 
Arkansas,  found  unduly  prejudicial  to  such  Arkansas  points  to  extent 
they  exceed  rates  to  points  in  northern  Louisiana  from  same  points 
of  origin  for  similar  distances.  Arkansas  Jobbers  &  Mfrs.  Asso.  v. 
Director  General,  231  (237). 

Beaumont,  Orange,  Galveston,  and  Houston,  Tex.:  All-rail  rates  on 
clean  rice  from,  to  eastern  seaboard  territory,  not  found  unreasonable, 
but  found  unduly  prejudicial  to  extent  tbey  exceed  by  more  than  20 
cents  per  100  pounds  the  all-rail  rates  in  effect  from  New  Orleans, 
La.,  to  same  destinations.  Beaumont  Chamber  of  Commerce  i7.  A.  & 
V.  Ry.  Co.,  189. 

Chicago,  111.,  and  Terre  Haute  and  Vincennes,  Ind. :  Former  finding, 
55  I.  C.  C,  462,  that  rates  on  iron  and  steel  articles  from,  to  Pacific 
coast  ports,  for  export,  were  not  unduly  prejudicial  in  favor  of  Pitts- 
burg, Pa.,  reversed  on  reargument.  Inland  Steel  Co.  v.  Director 
General,  339. 

Clemo,  Pa.:  Following  Anthracite  Ca$e,  35  I.  C.  C,  220,  application  of 
rates  on  anthracite  coal  from  Wayne  washery,  Clemo,  Pa.,  to  Under- 
cliff  (Edgewater),  N.  J.,  for  reshipment  by  water,  upon  basis  of 
rates  from  Wyoming  region,  found  unreasonable  as  to  pea  sizes,  but 
on  sizes  smaller  than  pea,  not  found  unreasonable  or  unduly 
prejudicial.    Reparation  awarded.    Meeker  r.  E.  R.  R.  Co.,  434. 

Colliery,  III.:  State  and  interstate  rates  on  coal  from,  a  point  in  the 

Springfield  group,  to  interstate  destinations,  found  unduly  prejudicial 

to  extent  they  exceed  the  rates  from  other  points  in  the  same  group 

^  to  same  destinations.    Peerless  Coal  Co.  v.  A.,  T.  &  S.  F.  Ry.  Co., 

274  (280). 

East  Ithaca,  N.  Y. :  Rates  on  anthracite  coal  from  Coxton,  Pa.,  to. 
found  unduly  prejudicial  to  extent  they  exceeded  rates  In  effiect  to 
Ithaca,  N.  Y.    Reparation  awarded.    CJomell  r.  L.  V.  R.  R.  Co.,  157. 

Eau  Claire,  Chippewa  Falls,  and  Menomonie,  Wis. :  Rates  on  petroleum 
and  its  products  from  the  midcontinent  oil  fields  in  Kansas  and  Okla- 
homa to,  not  shown  unreasonable  or  unduly  prejudicial  as  compared 
with  rates  in  effect  to  Durand,  Wis.,  and  Wabasha,  Minn.,  and  points 
in  their  vicinity.    Winona  Oil  Co.  r.  Director  (^neral,  152. 

Fort  Dodge,  Kalo,  Gypsum,  and  Marshalltown,  Iowa:  CHass  rates 
based  on  Mississippi  River  combinations,  applicable  between,  and 
points  east  of  the  Indiana-Illinois  state  line,  not  found  unreasonable 
or  imduly  prejudicial  of  competing  points.  Fort  Dodge  Commerciiil 
Club  t\  Director  General.  343. 

Galveston  and  Houston,  Tex.: 

Rates  on  iron  and  steel  articles.  In  straight  or  mixed  carloads,  from, 
to  destinations  in  Oklahoma,  found  unreasonable  and  unduly 
prejudical  as  compared  with  rates  applicable  to  merchant  mix- 
ture, so  called,  from  St.  Louis,  Mo.,  to  Oklahoma  points  for  similar 
distances.    Galveston  Commercial  Asso.  r.  Director  General,  390. 
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PREFERENCES  AND  PREJUDICB8— Continued.         - 
Local  ities — Continued . 

GalvcetoD  and  Houston,  Tex.^-^ontinued. 

Rates  on  Iron  and  steel  articles  from,  to  Louisiana  points  west  of 
the  Mississippi  River,  excluding  Shreveport  and  points  taking 
same  rates  under  decision  in  48  I.  G.  C,  312,  found  unreasonable 
and  unduly  prejudicial  as  compared  with  rates  from  St.  Louis, 
Mo.,  to  extent  they  exceed  60  per  cent  of  the  flfth-class  rates  pre- 
scribed in  the  above  case  for  similar  distances,  increased  by  not 
more  than  25  per  cent.    Id.  (397). 
Grand  Rapids,  Mich^ :  Present  adjustment  of  rates  on  plaster  and  gyp- 
sum products  from;  and  points  grouped  therewith,  to  that  portion  of 
Wisconsin  north  of  an  east-and-west  line  drawn  from  Sheboygan  to 
Prairie  du  Chien  and  to  points  In  the  upper  peninsula  of  Michigan 
and  the  extreme  eastern  part  of  Minnesota,  found  unduly  prejudicial 
as  compared  with  rates  to  the  same  destinations  from  Fort  Dodge, 
Iowa,  and  points  grouped  therewith.    Grand  Rapids  Plaster  Co.  v. 
Director  General,  264. 
Helena,  Ark. :  Rates  from  St.  Louis,  Mo.,  and  points  basing  thereon,  tx>, 
found    Bnduly    prejudicial    to    Helena    of    Memphis,    Tenn.      Non- 
prejudicial basis  of  rates  prescribed  for  the  future.    Helena  Traffic 
Bureau  f.  St.  L..  I.  M.  &  S.  Ry.  Co.,  11. 
Huntington,  W.  Va. : 

Class  and  commodity   rates  between  Huntington  and  points  in 
trunk  line  and  New  England  territories,  based  on  87  per  cent 
of  the  Chicago-New  York  and  New  York-Chicago  rates,  found 
unreasonable  and  nnduly '  prejudicial  to  extent  they  exceed  82 
per  cent  of  such  base  rat^.  -  Jobl>era  &  Mfrs.  Bureau  of  Hunt- 
ington V.  A.  C.  R.  R.  Co.,  64  (70). 
Commodity  rates  on  glass  bottles  from,  to  eastern  cities  found 
unduly  prejudicial  to  extent  they  exceed  the  rates  in  effect  from 
Charleston.  W.  Va.,  by  more  than  3  per  cent  %t  the  Chicago- 
New  York  rate.    Id.  (76). 
Indiana  points:   Percentage  basis  applied  in   making  rates  between 
South  Bend.  Mfshawakfa,  Elkhart,  €k>shen,  Napanee,  and  Michigan 
City,  Ind.,  and  points  in  eastern  trunk  line  and  New  England  terri- 
tories found  relatively  unreasonable  and  unduly  prejudicial  of  points 
in  western  and  northern  Ohio  and  southwestern  Michigan.     South 
Bend  (Chamber  of  Commerce  v.  Director  General,  215. 
Jackson,  Miss. :  Class  rates  from  Chicago  and  CJalro,  111.,  St.  Louis, 
Mo.,  and  Louls\ille,  Ky.,  and  rates  on  grain  and  grain  products 
from  Cairo  and  St.  Louis,  to,  found  unduly  prejudicial  to  Jackson 
and  unduly  preferential  of  New  Orleans,  La.,  and  Vlcksburg  and 
Natchez,  Miss.     Meridian  Traffic  Bureau  v.  Director  General,  107 

(111). 
Kansas  City  district:  Rates  on  refined  and  fuel  oil  from,  to  Chicago, 
111.,  found  unreasonable  and  unduly  prejudicial  to  extent  that  rate 
on  fuel  oil  exceeds  a  rate  at  least  5  cents  lower  than  on  refined  oil, 
and  to  extent  that  rates  on  fuel  oil,  local  or  proportional,  exceed 
rates  at  least  3  cents  lower  than  from  the  midcontlnent  oil  field  to 
same  destination.    Kansas  City  Refining  Co.  v.  Director  <](eneraU,197« 
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Los  Angeles,  Calif. :  Rates  on  grinding  balls  from,  to  interstate  destina- 
tions, found  unduly  preferential  of  Chicago,  HI.,  and  other  competing; 
eastern  points.    Los  Angeles  Foundry  Co.  v.  Director  Qeneral,  184. 
Meridian,  Miss. :  Class  and  commodity  rates  from  Ohio  and  Mississippi 
river  crossings,  Chicago,  111.,  and  related  points  to,  found  unduly 
prejudicial  to  Meridian  and  unduly  preferential  of  New  Orleans, 
La.,  Mobile,  Ala.,  and  Vicksburg,  Miss.    Meridian  Traffic  Bureau  v. 
Director  General,  107  (111). 
Minnequa,  Colo. :  Rates  on  iron  and  steel  articles  from,  to  Pacific  coast 
points,  based  upon  a  flat  differential  under  the  Chicago  rate,  found 
unduly  prejudicial  to  extent  they  exceed  77  per  cent  of  the  rates 
from  Chicago,  lU.,  to  same  destinations.    Colorado  Fuel  &  Iron  Co. 
V,  Director  General,  253. 
Mobile,  Ala.:  Upon  further  hearing  original  report  32  I.  C.  C,  272, 
modified  and  adjustment  of  rates  on  cotton  from  various  points  in 
Alabama  and  G^rgia  to  Mobile,  Ala.,  and  Savannah,  Ga.,  for  ex- 
port, found  unduly  prejudicial  to  Mobile  and  unduly  preferential 
of  Savannah   in   some  instances  and   not   in  others.     Reasonable 
relationship  prescribed.     Mobile  Chamber  of  Commerce  i;.  M.  &  O. 
R.  R.  Co.,  554. 
Monroe,  La. :  Local  rates  on  coarse  grains  from  Cairo,  III.,  to,  not  found 
unreasonable,  but  maintenance  of  lower  proportional  rates  from  Cairo 
to  Rayville,  La.,  found  to  subject  Monroe  to  undue  prejudice  in  favor 
of  Rayville  to  extent  that  rate  from  Cairo,  on  traffic  originating  be- 
yond, to  Monroe,  exceeds  the  rate  to  Rayville  by  more  than  1.5  cents. 
Monroe  Chamber  of  Commerce  v.  Director  General,  227. 
North  Carolina  points :  Rate  adjustments  between  points  in  zones  1,  2, 
3,  and  4  in  North  Carolina  and  Norfolk  and  Richmond,  Va.,  and 
points  in  South  Carolina  and  the  southeast;  and  between  points  In 
zonet  1  and  2  in  North  Carolina  and  Norfolk  and  Richmond,  and 
eastern  ports  and  interior  eastern  points,  found  unduly  prejudicial  to 
the  North  Carolina  points  of  Norfolk  and  Richmond.    Reasonable 
relationship  prescribed.    Corp.  Commission  of  N.  C.  v.  Director  Gen- 
eral, 523. 
Pascagoula  and  Moss  Point,  Miss. : 

Class  and  commodity  rates,  except  rates  on  lumber,  between  Pas- 
cagoula and  Moss  Point,  and  Ohio  and  Mississippi  river  cross- 
ings north  of  Memphis,  Tenn.,  Chicago,  111.,  and  related  points, 
found  unduly  prejudicial  to  extent  they  exceed  the  rates  be- 
tween the  last  named  points  and  New  Orleans.   Mobile,  and 
Gulfport.    Chamber  of  Commerce,  Moss  Point,  Miss.,  t*.  L.  &  N. 
R.  R.  Co.,  112. 
Class  and  commodity  rates,  except  rates  on  lumber,  between  Pasca- 
goula and  Moss  Point,  and  Atlanta,  Ga.,  'and  Chattanooga  and 
Knoxvllle,  Tenn.,  found  unduly  prejudicial  to  extent  they  exceed 
the  rates  between  the  last  named  points  and  New  Orleans,  La., 
and  Gulfport,  Miss.    Id.  (117-118). 
Portsmouth,  Ohio,  and  Ashland,  Ky. :  Class  and  commodity  rates  be- 
tween Portsmouth  and  Ashland,  and  points  in  trunk  line  and  New 
England  territories,  based  on  87  per  cent  of  the  Chicago-New  York 
and  New  Tork-Chlcago  rates,  found  unreasonable  and  unduly  prej- 
udicial to  extent  they  exceed  82  per  cent  of  such  base  rates.    Board 
of  Trade  of  Portsmouth  v,  A.  C.  R.  R.  Co.,  78. 
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Localities — Continued . 

Roaring  Springs,  Pa. :  Rates  on  pnlp  wood  from  points  in  Virginia  to, 
found  unreasonable  and  unduly  prejudicial  to  extent  they  exceeded 
rates  in  effect  from  same  points  of  origin  to  Williamsburg,  Pa. 
Reparation  awarded.  Bare  Paper  Co.  v.  Director  General,  as  Agent, 
829. 
Sioux  City,  Iowa :  Rates  on  concrete  drain  tile  from,  to  points  in  South 
Dakota,  east  of  Missouri  River,  not  found  unreasonable,  but  found 
unduly  prejudicial  in  favor  of  competitors  located  at  other  drain-tile 
manufacturing  points  in  Iowa  and  Minnesota.  Reasonable  basis  of 
rates  prescribed  and  reparation  denied.  Sioux  City  Concrete  Pipe 
Co.  V.  C.,  M.  &  St  P.  Ry.  Ga,  308. 
Terre  Haute,  Ind. :  Fourth  and  fifth  class  rates  on  salted  meats,  In 
bulk,  and  packing-house  products,  from,  to  Chicago,  111.,  found  not 
unreasonable,  but  adjustment  of  rates  from  Terre  Haute  and  St. 
Louis,  Mo.,  to  Chicago,  found  unduly  prejudicial  to  complainant  at 
Terre  Haute  in  so  far  as  the  rates  exceeded  those  from  St.  Louis. 
Reparation  denied.  Home  Packing  &  Ice  Co.  v.  Director  General,  691. 
Washington  and  Idaho  points:  Maintenance  of  rates  on  smelter  prod- 
ucts, including  pig  lead  and  lead  bullion,  from,  to  points  on  and  east 
of  the  Missouri  and  Mississippi  rivers,  higher  than  from  points  in 
Montana,  Utah,  and  Arizona  to  the  same  destinations,  found  unduly 
prejudicial  to  such  points  in  Washington  and  Idaho.  Reparation  de- 
nied. Anaconda  Copper  Mining  Co.  v.  Director  General,  723  (736). 
Persons : 

Fact  that  competitors  may  have  enjoyed  larger  profits  does  not  estab- 
lish damage  as  a  consequence  of  undue  prejudice.  Home  Packing  & 
Ice  Co.  V.  Director  General,  691  (697). 
On  trafllc  originating  at  points  west  of  Groton,  Conn.,  for  delivery  to 
complainant's  plant  at  that  point,  rule  required  that  shipments  be 
billed  to  Midway,  Conn.,  for  delivery  via  ferry  extension,  necessi- 
tating a  back  haul  from  Midway  to  Groton.  Held:  Charges  assessed, 
in  so  far  as  they  exceed  by  more  than  $3  per  car  the  charges  on  like 
traffic  delivered  in  Groton  proper,  found  unduly  prejudicial.  Groton 
Iron  Works  v.  N.  Y..  N.  H.  &  H.  R.  R.  Co.,  704. 
Practice  of  defendants  in  refusing  to  spot  cars  at  complainant's  plant 
in  the  Buffalo  rate  district  or  to  make  allov^nces  to  complainant  /or 
performing  the  service,  while  performing  spotting  service  or  making 
allowances  to  complainnnt's  competitors  in  the  same  rate  district, 
found  to  result  in  undue  prejudice.  Reparation  denied.  Donner 
Steel  Co.  V,  D.,  L.  &  W.  R.  R.  Co..  745. 
PRICE.    See  also  Value. 

Prices  were  fixed  by  the  Food  Administration,  and  at  no  time  and  In  no 
instance  was  the  price  made  or  controlled,  to  complainant's  detriment,  by 
any  competitor  by  virtue  of  the  preferential  rate  herein  found  to  exist. 
Reparation  denied  for  want  of  proof.  Home  Packing  &  Ice  Go,  v.  Di- 
rector General,  691  (697). 
Only  damage  alleged  by  complainant  was  loss  of  profit,  but  as  prices  of 
all  commodities  sold  by  complainant  and  Its  competitors  were  fixe<l  by  the 
government  and  com|)etltors  were  not  able  to  and  did  not  control  the 
buying  or  selling  markets,  it  has  not  been  shown  that  complainant's 
profits  would  have  been  any  greater  had  the  existing  discrimination  and 
prejudice  been  removed.  Reparation  denied.  Donner  Steel  Co.  v,  D.,  L. 
&  W.  R.  R.  Co.,  745  (752). 
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PRIORITY  IN  TRANSPORTATION. 

.  * 

Paragraph  (15)  of  section  1  of  the  interstate  commerce  act,  as  amended  by 
section  402  of  the  transportation  act,  1920,  authorizes  the  Commission  to 
direct  priorities  in  transportation.  Assignm^t  of  Freight  Cars,  760  (766). 
If  priorities  were  to  be  prescribed  in  trani^portation  of  bituminous  coal  it 
would  obviously  be  necessary  to  give  first  priority  to  railway  fuel,  as  was 
done  when  priorities  were  issued  by  the  President's  priority  agent  during 
the  war.  Id.  (766). 
PROFITS. 

Fact  that  competitors  may  have  enjoyed  larger  profits  does  not  establish 
damage  as  a  consequence  of  undue  prejudice.  Home  Packing  &  Ice  Co.  i;. 
Director  General,  601.(697). 
While  the  shipper  is  entitled  to  a  reasonable  rate,  the  carrier  is  at  the  same 
time  entitled  to  a  reasonable  return ;  and  carriers  are  entitled  to  reason- 
able rates  for  the, service  they  render  even  though  those  rates  may  be 
such  that  shippers  can  not  do  business  at  a  profit.  Anaconda  Copper  Min- 
ing Co.  1?.  Director  GJeneral,  723  (732). 
Only  damage  alleged  by  complainant  was  loss  of  profit,  but  as  prices  of 
all  commodities  sold  by  complainant  and  its  competitors  were  fixed  by 
the  government  and  competitors  were  not  able  to  and  did  not  control 
the  buying  or  selling  markets,  it  has  not  been  shown  that  complainant's 
profits  would  have  been  any  greater  had  the  existing  discrimination  and 
prejudice  been  removed.  Reparation  denied.  Douner  Steel  dk).  v.  D.,  L. 
&  W.  R.  R.  Co.,  745  (752). 
PROOF.    See  also  Bubden  of  Proof. 

A  violation  of  the  fourth  section  of  the  act  does  not,  without  proof  of  dam- 
age, entitle  the  complainant  to  an  award  of  reparation.  Illinois  Brick 
Co.  V,  Director  General,  320  (323) ;  Union  Tanning  CJo.  v.  Director  Gen- 
eral, 354  (358)  ;  Home  Packing  &  Ice  0>.  v.  Director  General,  691  (697). 
In  the  absence  of  proof  of  tangible  injury  to  complainant  or  of  positive 
evidence  that  rates  are  unjustly  discriminatory  or  unduly  prejudicial, 
a  group  adjustment  should  not  be  disturbed.  Phelps  Dodge  Corp.  v. 
Director  General,  714  (720). 
PROPORTIONAL  RATES. 

Application  of  Rule  5  (b)  of  Tariff  Circular  1&-A,  is  not  limited  to  pro- 
portional rates.     American  Agricultural  Chemical  Co.  v.  H.   &   B.   V. 
Ry.  Co.,  177  (178). 
Local  rates  on  coarse  grains  from  Cairo,  111.,  to  Monroe,  La.,  not  found 
unreasonable,  but  maintenance  of  lower  proportional  rates  from  Cairo 
to  Rayville,  La.,  found  to  subject  Monroe  to  undue  prejudice  in  favor  of 
Rayville,  to  extent  that  rate  from  Cairo,  on  traffic  originating  beyond,  to 
Monroe  exceeds  the  rate  to  Rayville  by  more  than  1.5  cents.     Monroe 
Chamber  of  Commerce  v.  Director  General,  227. 
Do  not  form  a  proper  basis  for  measuring  the  reasonableness  of  local 
rates.    Id.  (228). 
PROPRIETARY  LINES. 

Fact  that  lines  bringing  coal  from  Illinois  and  Indiana  mines  to  East  St. 
Louis,  111.,  as  a  part  of  the  transportation  to  St.  Louis,  Mo.,  are  proprietary 
lines  of  the  Terminal  R.  R.  Asso.  of  St.  Louis,  does  not  require,  as  a  matter 
of  correct  legal  interpretation,  the  application  of  a  common  rate  to  the 
two  districts;  nor  is  it  material  to  the  issue  whether  those  cities  are  to 
be  viewed  as  comprising  a  single  industrial  and  economic  unit  St  Louis 
Chamber  of  Ckjmmerce  t;.  B.  &  O.  R.  R.  Co.,  639  (652), 
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PROSPERITY. 

While  rates  ought  not  to  be  established  upon  the  basis  of  a  period  of  adverse 
conditions,  so  neither  should  they  be  fixed  altogether  with  respect  to  re- 
cent years  of  comparative  prosperity.  Phelps  Dodge  Corp.  v.  Director 
General,  714  (718). 

RAIL  AND  WATER. 

Rates  on  copper  bullion  from  Arizona  points  to  New  York,  N.  Y.,  via  all- 
rail  and  rail-and-water  routes  not  found  unreasonable;  neither  should 
rail-and-water  rates  be  lower  than  the  all-rail  rates,  as  there  is  no  evi- 
dence to  sustain  contention  that  cost  of  transportation  obtaining  during 
federal  control  is  or  was  less  via  rail-and-water  than  via  all-rail  routes. 
Phelps  Dodge  CJorp.  t?.  Director  General,  714  (719,  720). 
Fact  that  there  ^s  a  water  route  affording  a  low  rate  from  a  given  point  to  a 
certain  destination  does  not  justify  the  Commission  in  permitting  the 
rail  carrier  to  charge  an  unreasonable  rate  to  that  given  point.  Anaconda 
Copper  Mining  Co.  v.  Director  General,  723  (733). 
Objection  to  establishment  of  local  rates  to  Galveston,  Tex.,  on  ground  that 
smelter  products  might  be  moved  on  the  basis  of  thos^  rates  to  that  point 
and  sent  forward  In  privately  owned  or  chartered  bottoms,  thereby  enab- 
ling shippers  to  avoid  payment  of  the  through  rates  via  all-rail  and  rail- 
and-water  routes,  can  not  be  seriously  considered,  for  shippers  are  en- 
titled to  reasonable  rates  and  it  is  the  (Commission's  duty  to  require  an 
adjustment  consonant  with  the  provisions  of  the  law.    Id.  (733). 

RAILROAD  CONSIGNEE.    See  Company  Material. 

RAILWAY  FUEL.    See  Fuel. 

RATE  COMPARISONS. 

Table  comparing  distances  and  first-class  rates  from  Richmond,  Va.,  and 
Raleigh,  N.  C,  to  various  points  In  the  southeast.  Corp.  Ommisslon  of 
N.  C.  V.  Director  General,  523  (525). 
Statement  of  present  class  rates  between  North  Carolina  and  South 
Carolina  points  as  compared  with  present  rates  between  various  points, 
Including  rates  established  or  not  found  unreasonable  by  the  Commis- 
sion, for  comparable  distances.  Id.  (529-530). 
Comparison  of  distances  and  first-class  rates  from  representative  northern 
points  to  Rlchhiond.  Va.,  and  Raleigh,  N.  C.     Id.  (538). 

REARGUMENT.    See  also  Reheabino  ;  Supplemental  Report. 

Former  finding,  55  I.  C.  C,  462,  that  rates  on  Iron  and  steel  articles  from 
Chicago,  111.,  Terre  Haute  and  Vlncennes,  Ind.,  to  Pacific  coast  ports,  for 
export,  were  not  unduly  prejudicial  in  favor  of  Pittsburgh,  Pa.,  reversed. 
Inland  Steel  Co.  v.  Director  General,  389. 

REASONABLE  RATES. 

The  act  does  not  attempt  to  define  In  detail  what  Is  a  just  and  reasonable 
rate,  fare,  or  charge,  or  what  Is  a  just  and  reasonable  distribution  of  cars 
or  rating  of  mines,  these  being  left  for  determination  by  the  Commission. 
Assignment  of  Freight  Cars,  760  (765). 

REASONABLENESS  OF  RATE.    See  Measure  of  Rate. 

RECONSIGNMENT.    See  also-  Diversion. 

Following  Wood  Case,  53  I.  C.  C,  183,  demurrage  charges  on  cars  held  at 
reconslgnment  point  because  of  embargoes  at  points  to  which  diversion 
was  ordered,  found  Illegal,  as  tariffs  contained  no  provision  against  recon- 
slgnment to  embargoed  points.  Reparation  awarded.  Atlantic  Lumber 
Co.  V,  N.  Y.,  P.  &  N.  R.  R.  Co.,  129;  Trantum  &  Daozer  (Inc.)  v,  N.  Y., 
P.  &  N.  R.  R.  Go.,  281. 
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RECONSIGNMENT—Continued. 

Embargo  in  effect  at  billed  destination.  Car  reconslgned,  but  complainant 
failed  to  request  change  in  name  of  consignee.  Upon  arrival  at  new  des- 
tination consignee  could  not  be  located  and  complainant  did  not  give  de- 
livery instructions  until  after  receipt  of  a  second  telegram.  Delivery 
again  not  affected  due  to  accrued  demurrage,  and  car  was  towed  across 
the  river  and  subsequently  towed  back  and  delivered.  Held :  Demurrage 
and  towage  charges  not  unreasonable  or  otherwise  unlawful.  Currie  & 
Campbell  v.  Director  General,  450. 
Change  of  destination  in  transit  of  certain  cars  of  bituminous  <^oal  on 
orders  of  United  States  Fuel  Administration  found  to  have  constituted 
a  diversion,  as  it  is  a  common  incident  of  diversion  or  reconsignment 
that  instructions  for  the  change  in  destination,  routing,  or  consignee,  be 
given  by  some  one  other  than  original  shipper,  especially  where  the  prop- 
erty is  moving  under  order  bills  of  lading.  Du  Pont  De  Nemours  &  Co. 
V,  Director  General,  461  (463). 
Where  contents  of  car  remain  unchanged,  change  of  destination  or  route 
does  not  necessitate  an  out-of-line  haul,  and  request  is  made  in  reason- 
able time,  reconsignment  and  diversion  on  basis  of  through  rate  from 
point  of  origin  to  new  destination,  with  a  fair  charge  for  extra  services 
performed,  are  reasonable  practices.  Denial  thereof  is  unreasonable  and 
unlawful  and  the  Commission  has  power  to  require  their  establishment. 
Id.  (463). 
Shipment  reconslgned  after  arrival  at  originally  billed  destination  without 
routing  instructions.  Carrier  forwardeil  via  point  taking  combination 
rate.  Lower  joint  rate  in  effect  via  another  point  which  was  not  re- 
stricted in  its  application  to  any  particular  route.  Held :  Shipment  mis- 
routed  and  reparation  awarded.  Carolina  Portland  Cement  Co.  v.  Direc- 
tor General.  496. 
Charges  in  excess  of  those  which  would  have  accrued  at  through  rates  plus 
legally  applicable  reconsigning  charges  found  to  have  resulted  from  the 
unlawful  refusal  of  carriers  to  permit  reconsignment  in  accordance  with 
their  tariffs,  on  shipments  transferred  into  other  cars  at  reconsignment 
point  on  account  of  operating  rules  which  prohibited  cars  from  moving 
off  the  lines  of  the  carriers.  Reparation  awarded.  Schuette  &  Co.  r. 
Director  General,  709. 
UBDUCTION  IN  KATES. 
In  General : 

The  Commission  may  not  require  rail  carriers  to  reduce  rates  not 

shown  unreasonable  in  and  of  themselves  in  order  that  the  users  of 

such  rates  may  better  compete  with  others  who  are  in  a  position 

I  to  utilize  the  less  costly  service  of  pipe  lines.    Winona  Oil  Co.  r. 

I  Director  General,  152  (154). 

J  Carriers  are  entitled  to  reasonable  compensation  for  their  services,  but 

f  fear  that  the  consumer  may  not  participate  In  prospective  reductions 

In  rates  Is  no  valid  objection   to  the  establishment  of  a  carload 
rating  and  is  without  weight  in  determining  questions  of  reason- 
ableness.    Goodyear  Tire  &  Rubber  Co.  r.  A..  C.  &  Y.  Ry.   Co., 
206  (210). 
By  Carriers: 

Rate  on  crude  petroleum,  in  tank  cars,  from  Burkburnett,  Tex.,  to 
Oklahoma  City,  Okla.,  exceeded  subsequently  established  rate. 
Reparation  awarded.    Atwood  Refining  Co.  t\  Director  General,  22. 
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RICDUCTION  IN  RATES— Continued. 

By  Carriers— Continued.  / 

Bate  and  switching  charge  on  crossties  from  St.  Elmo  and  other  Illi- 
nois points  to  Chicago,  IlL,  stopped  at  Terre  Haute,  Ind.,  for  creosot- 
ing.  exceeded  lower  rate  and  switching  charge  subsequently  estab- 
lished. Reparation  awarded.  Three  States  Tie  Co.  t?.  C.  &  E.  I. 
R.  R.  Co.,  24. 

Class  N  rate  on  staves  from  Brilliant,  Ala.,  to  Paducah,  Ky.,  exceeded 
lower  commodity  rate  subsequently  established.  Reparation  awarded. 
Paducah  Board  of  Trade  v,  I.  C.  R.  R.  Co.,  37  (38). 

Fifth-class  rate  on  soya-bean  oil  from  Los  Angeles,  Calif.,  to  Ivorydale, 
Ohio,  exceeded  lower  commodity  rate  subsequently  established. 
Reparation  awarded.    Procter  &  Gamble  Co.  v.  Director  General,  42. 

Fifth-class  rates  on  liquefied  petroleum  gas  exceeded  lower  commodity 
rate  on  gasoline,  which  rate  was  subsequently  made  applicable  to 
liquefied  petroleum  gas.  Reparation  awarded.  Akin  Gasoline  Co.  v. 
Director  General,  133  (134). 

Fifth-class  rate  on  rails  and  angle  bars  from  Steele,  Mo.,  to  Madison 
and  Bast  St.  Louis,  IlL,  exceeded  lower  commodity  rate  subsequently 
established.  Reparation  awarded.  Cohen-Schwartz  Rail  &  Steel  Co. 
V,  St  L..S.  F.  Ry  CJo.,  141. 

Combination  rate,  both  factors  of  which  were  Increased  by  the  Director 
(^neral  under  General  Order  No.  28,  found  unreasonable  to  extent 
it  exceeded  lower  joint  commodity  rate  subsequently  established. 
Reparation  awarded.  New  Jersey  Power  &  IJght  Ck).  v.  Director 
General,  147. 

First-class  rate  on  baking  and  drying  ovens  from  Detroit,  Mich.,  to 
Oakland,  Calif.,  exceeded  lower  class  A  rate  subsequently  established. 
Reparation  awarded.    Chevrolet  Motor  Go.  r.  Director  General,  140. 

On  anthracite  coal  from  Coxton,  Pa.,  to  Detroit,  Mich.,  via  Buffalo, 
N.  Y.,  factor  beyond  Buffalo  was  subsequently  re<luce(l.  Held: 
(Combination  rate  assessed  found  unreasonable  to  extent  It  exceeded 
lower  Joint  rate  subsequently  established.  Reparation  awarded. 
Koeuig  Coal  Co.  v.  G.  T.  Ry.  CJo..  241. 

Rates  on  glass  sand  from  Ottawa,  111.,  and  related  points,  to  Hunting- 
ton, W.  Va.,  found  unreasonable  to  extent  they  exceeded  rate  sub- 
sequently established  to  enable  Huntington  to  meet  competition  at 
other  points  north  of  the  Ohio  River.  Reparation  awarded.  Boldt 
C3o.  V.  Director  General,  259  (260). 

Rates  on  cement  from  Crestmore,  Calif.,  to  Arizona  points  not  found 
unreasonable  as  compared  with  rates  in  effect  from  CJolton,  Calif., 
and  subsequently  made  applicable  from  Crestmore.  Riverside  Port- 
land Cement  Co.  v,  R.,  R.  &  P.  R.  R.  Co.,  291. 

Rate  on  pickles,  in  brine,  from  New  York  Mills,  Minn.,  to  Omaha, 
Nebr.,  exceeded  rate  in  effect  from  more  distant  points  in  Minnesota 
and  subsequently  established  from  New  York  Mills.  Reparation 
awarded.  Haarmann  Vinegar  &  Pickle  Co.  v.  Director  General, 
294  (295). 

Rates  on  lemons  from  C^alifomia  points  to  Lewiston,  Miles  City,  and 
Glendive,  Mont.,  exceeded  lower  rate  subsequently  established.  Repa- 
ration awarded.  Gamble-Robinsou-Lewistown  Ck>.  v.  Director  Gen- 
eral, 327. 
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REDUCTION  IN  RATES— Continued. 
By  Carriers — Continued. 

Rate  on  blackstrap  molasses,  in  tank-car  loads  from  Mobile,  Ala.,  to 
Rondout,  111.,  exceeded  lower  rate  subsequently  established.  Repa- 
ration awarded.    Cuban  Molasses  Co.  v.  Director  General,  359. 

Due  to  dissatisfaction  from  establishment  of  same  import  rate  on  copra 
and  coconut  oil  from  Pacific  coast  ports  to  eastern  destinations.  Di- 
rector General  reduced  the  rate  on  copra  to  85  cents  and  on  coconut 
oil  to  90  cents.  Reparation  awarded  on  shipments  of  copra  on  basis 
of  rates  subsequently  established.  Procter  &  Gamble  Co.  v.  Director 
General,  as  Agent,  465. 

Class  C  rate  on  old  rails  from  Lafayette,  La.,  to  East  St.  Loiiis  and 
Madison,  111.,  exceeded  lower  commodity  rate  In  effect  from  Texas 
common  points  to  St.  Louis,  Mo.,  and  subsequently  made  applicable 
from  Lafayette  to  East  St.  Louis  and  Madison.  Reparation  awarded. 
Cohen-Schwartz  Rail  &  Steel  Co.  r,  M.  L.  &  T.  R.  R.  &  S.  S.  Co.,  479. 

Class  rates  on  cypress  lumber  from  New  Orleans,  La.,  to  Violet,  Phoenix, 
and  Pointe-a-la-Hache,  I-a.,  exceeded  lower  commodity  distance  scale 
subsequently  established.  Reparation  awarded.  St.  Bernard  Cypress 
Co.  V.  Director  General,  as  Agent,  489. 

Rate  on  pig  iron  from  Birmingham,  Ala.,  to  McGlll,  Nev.,  not  found 
unreasonable  as  compared  with  lower  rate  via  another  route,  which 
rate  was  subsequently  established  via  route  of  movement.  Tuffli 
Bros.  Pig  Iron  &  Coke  Co.  v,  L.  &  N.  R.  R.  Co.,  491. 

Combination  rate  on  coke  from  Seaboard,  N.  J.,  to  Hellertown,  Pa., 
exceeded  lower  Joint  rate  subsequently  established.  Reparation 
awarded.    Thomas  Iron  Co.  v.  Director  General,  505. 

Joint  rate  on  peanuts  from  Suffolk,  Va.,  to  El  Paso,  Tex.,  subsequently 
reduced  to  basis  of  the  aggregate  of  intermediate  rates.  Reparation 
awarded.    Taylor  &  Smith  v.  Director  General,  520. 

Joint  commodity  rate  on  oats  from  South  Dakota  to  Portland  and 
Helix,  Oreg.,  and  Tacoma,  Wash.,  exceeded  lower  "special"  com- 
modity rate  subsequently  established.  Reparation  awarded.  North- 
ern Grain  &  Warehouse  Co.  v.  Director  General,  629. 

Sixth  class  rate  on  coal  ashes  and  cinders  from  Jersey  City,  N.  J.,  to 
Rahway  and  Woodbrldge,  N.  J.,  exceeded  lower  commodity  rates 
subsequently  established.  Reparation  awarded.  Philadelphia  Quartz 
Co.  V.  Director  General,  as  Agent,  QSZ 

The  reduction  of  a  rate  is  not  of  itself  conclusive  evidence  of  un- 
reasonableness of  the  rate  reduced.  Thomas  Iron  Co.  v.  Director 
General,  as  Agent,  657  (659). 

Combination  rate  on  slack  barrel  gum  staves  from  Greenwood,  Miss., 
to  Hastings,  Fla.,  not  found  unreasonable  or  otherwise  unlawful,  due 
to  reduction  in  the  factor  from   Greenwood   to   Jacksonville,   Fla. 
Whitehouse  Barrel  Co.  v.  Director  General,  753. 
By  Commission; 

Rates  on  locomotive  and  tender,  dead,  on  their  own  wheels,  from 
Bellemont,  Ariz.,  to  Los  Angeles,  Calif.,  there  repaired  and  reshipped 
to  Williams,  Ariz.,  found  unreasonable.  Reasonable  rates  prescribed 
and  reparation  awarded.  Saginaw  &  Manistee  Lumber  Co.  v.  A., 
T.  &  S.  F.  Ry.  Co.,  167. 
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REDUCTION  IN  RATES— Continued. 
By  Commission — Continued. 

Combination  rate  on  hay  from  Grape,  Calif.,  to  Clarkdale,  Ariz.,  found 
unreasonable  to  extent  it  exceeded  aggregate  of  intermediate  rates 
from  Los  Angeles,  Calif.,  to  Clarkdale.  Reasonable  rate  prescribed 
and  reparation  awarded.  United  Verde  Extension  Mining  Co.  i*. 
Director  General,  181. 

Ratings  and  rates  on  rubber  tire  tubes,  pneumatic  rubl)er  tires,  and 
solid  rubber  tires,  unmounted,  and  on  solid  rubber  tires  mounted  on 
iron  or  steel  base,  in  straight  or  mixed  carloads,  from  points  in 
official  and  western  classification  territories  to  points  in  southern 
classification  territory,  when  traffic  is  governed  by  the  southern 
classification,  not  found  unreasonable  in  the  past  but  for  the  future 
will  be  unreasonable  to  extent  they  exceed  rating  of  third  class. 
Goodyear  Tire  &  Rubber  Co.  v.  A.,  C.  &  Y.  Ry.  Co.,  206. 

Rates  on  imported  nitrate  of  soda  from  north  Atlantic  ports  to  Hege- 
wisch.  111.,  and  Willow  and  Ivorydale,  Ohio,  found  unreasonable  to 
extent  they  exceed,  from  New  York  to  Hegewisch  33  cents  per  100 
pounds ;  from  New  York  to  Willow,  from  Philadelphia  and  Baltimore 
to  Hegewisch  and  Willow,  and  from  Baltimore  to  Ivory  dale,  specified 
percentages  of  the  New  York-Hegewisch  rates,  less  the  regular  port 
differentials.  Reparation  awarded.  General  Chemical  Co.  v.  Di- 
rector (General,  222. 

Charges  for  switching  interstate  traffic  between  complainant's  plant 
on  the  Pennsylvania  R.  R.,  and  interchange  track  with  the  B.  &  O. 
at  Kane,  Pa.,  found  unreasonable.  Reasonable  rates  prescribed  and 
reparation  awarded.    Thatcher  Mfg.  Co.  v.  Director  General,  244. 

Minima  applicable  on  potatoes,  of  36,000  pounds  in  cars  the  capacity 
of  which  is  less  than  1,615  cubic  feet,  found  unreasonable  to  extent 
it  exceeded  30,000  pounds.  Reasonable  rule  prescribed  and  repara- 
tion awarded.  Northern  Potato  Traffic  Asso.  v,  C,  B.  &  Q.  R.  R.  Co., 
385  (389). 

Following  recommendation  in  Consolidated  Classification  Case,  54 
I.  C.  C,  1,  charges  on  mixed  carloads  of  sewer  segment  blocks  and 
hollow  building  tile  found  unreasonable  to  extent  they  exceeded  or 
may  exceed  charges  on  the  basis  of  the  highest  carload  rate  and 
minimum  attaching  to  any  article  in  the  load.  Reparation  awarded. 
Dickey  Clay  Mfg.  Co.  v.  Director  General,  as  Agent,  459. 

Sixth-class  rate  of  22  cents  per  100  pounds,  minimum  50,000  pounds, 
on  pyrites  cinders  from  Wilmington,  N.  C,  to  Charleston,  S.  C, 
found  unreasonable  to  extent  it  exceeded  $1.20  per  long  ton,  mini- 
mum 60,000  pounds.  Reparation  awarded  and  reasonable  maximum 
rate  of  $1.50  per  long  ton,  minimum  60,000  pounds,  prescribed  for 
the  future.    Charleston  Ore  Co.  t?.  S.  A.  L.  Ry.  Co.,  551. 

Rates  on  refined  petroleum  products  in  tank-car  loads  from  Kansas 
and  Oklahoma  to  Milwaukee  and  Racine,  Wia,  found  unreasonable 
to  extent  that  they  may  exceed  by  more  than  3  cents  per  100  pounds 
the  rates  on  like  traffic  from  the  same  points  to  Chicago,  III. 
Wadhams  Oil  Co.  i*.  Director  General,  as  Agent,  597  (602). 

Rates  on  heavy  oils  in  tank-car  loads  from  Kansas  and  Oklahoma  to 
Milwaukee  and  Racine,  Wis.,  found  unreasonable  to  extent  they 
may  exceed  5  cents  less  than  the  rates  on  refined  oils.    Id«  (602). 
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REDUCTION  IN  RATES— Continued. 
By  Commiflsion — Continued. 

Rate  on  sugar  from  New  Orleans,  La.,  to  Mobile.  Ala.,  found  unreason- 
able to  extent  it  exceeded  21.5  cents  per  100  i)ounds.    Reasonable 
rate  prescribed  and  reparation  denied  for  want  of  proof.     Mobile 
Chamber  of  Commerce  v.  Director  General,  as  Agent,  605. 
Rates  on  sugar  from  New  Orleans,  La.,  and  Savannah,  Ga.,  to  Mont- 
gomery, Ala.,  found  unreasonable  to  extent  they  exceeded  20  and  31 
cents  per  100  pounds,  respectively.    Reasonable  rates  prescribed  and 
reparation    awarded.     Montgomery   Chamber  of  Commerce   v.   Di- 
rector General,  610. 
Combination  rate  legally  applicable  on  Infusorial  earth  from  Lompoc, 
Calif.,    to   Clarkdale,   Ariz.,   found    unreasonable   to   extent   it   ex- 
ceeded lower  commodity  rate  contemporaneously  In  effect  via  route 
of  movement  to  Cedar  Glade,  Ariz.,  plus  an  arbitrary  of  5  cents  to 
destination.     Reparation   awarded   and   reasonable   maximum    rate 
prescribed.     United  Verde  Extension  Mining  Co.  v.  Director  Gen- 
eral, 625. 
Rates   on   petroleum    and    its    products    from    Coffeyvllle,    Kans.,    to 
Healdton,  Okla.,  found  unreasonable.     Reasonable  maximum  rates 
prescribed    and    reparation    awarded.      National    Refining    Co.    v. 
Director  General,  063. 
Rates  on  copper  bullion  from  points  In  Arizona  to  Galveston,  Tex., 
found  unreasonable  and  reasonable  maximum  rates  prescribed  for 
the  future.    Phelps  Dodge  Corp.  v.  Director  General,  714  (722). 
Rates  on  smelter  products  from  points  in  Arizona  and  Texas  to.  Gal- 
veston, Tex.,  Increased  on  June  25,  1918,  by  the  Director  General, 
found  unreasonable  and  reasonable  maximum  Interstate  rates  pre- 
scribed.   Anaconda  Copper  Mining  Co.  i\  Director  General,  723  (735). 
Following  Volker  d  Co.,  55  I.  C.  C,  163,  third  class  rate  on  congoleura 
from  Marcus  Hook,  Pa.,  to  Oklahoma  City,  Okla.,  found  unreasonable 
to  extent  It  exceeded  lower  commodity  rate  on  oilcloth  and  linoleum. 
Reasonable  rate  prescribed  and  reparation  awarded.    Congoleum  Co. 
V.  Director  General,  as  Agent,  757. 
REFINING  IN  TRANSIT.    See  TBANsrr  Arrangements. 
REFRIGERATION.    See  also  Pre-Cooling. 

Complaint  alleging  discrimination  in  the  assessment  of  stated  refrigeration 
charges  on  berries,  domestic  fruits,  melons,  and  vegetables  between  points 
In  western  trunk  line  territory  while  In  other  territories  charges  were 
upon  cost-oMce  basis,  dismissed  as  issue  considered  In  Perishable  Freight 
Investigation,  56  I.  C.  C.  449.    Wisconsin  &  Michigan  Fruit  &  Vegetable 
Jobbers  Asso.  r.  A.  &  W.  Ry.  Co.,  249. 
Refrigeration  charges  on  fruits  and  vegetables  from  Kansas  and  Missouri 
to  Iowa  and  Nebraska,  and  between  points  in  Iowa  and  points  In  Ne- 
braska, not  found  unreasonable  in  the  past.    In  view  of  the  changed  sit- 
uation brought  about  by  Perishable  Freight  Investigation,  56  I.  C.  C, 
449,  record  affords  no  basis  for  finding  with  respect  to  present  charges. 
Nebraska-Iowa  Fruit  Jobbers  Asso.  r.  Director  General,  426. 
REFUND.    See  Overcharges. 
REFUSED  SHIPMENT. 

On  shipment  of  cotton  linters  refused  by  consignee,  combination  class  rate 
for  return  movement  higher  than  rate  applicable  in  the  reverse  direction 
not  shown  unreasonable.    Meridian  Ollulose  Co.  v.  Director  (Jeneral,  283, 
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REHEARING.     See  also  Amendment  or  Complaint;  Reaboument;  Suppij:- 
MENTAL  Report. 

On  rehearing,  reparation  awarded  to  complainant  factors,  as  representa- 
tives.of  shippers,  on  account  of  charges  found  in  original  report,  50  I.  C. 
C,  345,  to  have  been  illegally  collected  on  shipments  of  cotton  concen- 
trated at  Memphis,  Tenn.,  and  subsequently  reshipped.  Memphis  Freight 
Bureau  v.  St.  L.  &  8.  F.  R.  R.  Ck).,  212. 

Complainant  notified  by  telephone  and  written  notice  mailed  showing  car 
initials  and  numbers,  but  not  the  contents  or  originating  points.  Finding 
in  original  report,  52  I.  C.  C,  304,  that  arrival  notices  were  in  substantial 
compliance  with  tariff  requirements,  and  that  demurrage  charges  legally 
accrued,  affirmed  on  rehearing.  Steinhardt  &  Kelly  v,  E.  R.  R.  Co.,  369. 
RELATIONSHIP  OF  RATES. 

Rate  adjustments  between  points  in  zones  1,  2,  3,  and  4,  in  North  Carolina 
and  Norfolk  and  Richmond,  Va.,  and  piiints  in  South  Carolina  and  in 
the  southeast ;  and  between  points  in  zones  1  and  2  in  North  Carolina 
and  Norfolk  and  Richmond,  and  eastern  ports  and  interior  eastern  points, 
found  unduly  prejudicial  to  the  North  Carolina  points  of  Norfolk  and 
Richmond.  Reasonable  relationship  prescribed.  Corp.  Commission  of 
N.  C.  V,  Director  General,  523. 

Upon  further  hearing,  original  reix>rt  32  I.  C.  C,  272,  modified  and  ad- 
justment of  rates  on  cotton  from  various  points  in  Alabama  and  Georgia 
to  Mobile,  Ala.,  and  Savannah,  Ga.,  for  export,  found  unduly  prejudicial 
to  Mobile  and  unduly  preferential  of  Savannah  in  some  instances  and 
not  in  others.  Reasonable  relaticmshlp  prescribed.  Mobile  Chamber  of 
Commerce  v.  M.  &  O.  R.  R.  Ca,  554. 

On  coal  from  Illinois  and  Indiana  mines,  under  which  the  rate  to  St  Louis, 
Mo.,  is  20  cents  higher  than  to  East  St  Louis,  111.,  held  not  to  be  im- 
proper, as  East  St.  Louis,  due  to  its  location  a  short  distance  from  the 
coal  deposits,  and  on  the  near  side  of  the  Mississippi  River,  is  entitled, 
within  the  reasonable  limits  of  rate-making,  to  the  benefits  of  that  loca- 
tion. St.  Louis  Chamber  of  Commerce  v.  B.  it  O.  R.  R.  Co.,  639  (651). 
RELATIVE  ADJUSTMENT.    See  aUo  Adjustment  of  Rates. 

Percentage  basis  applied  in  making  rates  between  South  Bend,  Mishawaka, 
Elkhart,  Goshen,  Napanee,  and  ^lichigan  City,  Ind.,  and  points  in  eastern 
trunk  line  and  New  England  territories,  found  relatively  unreasonable  and 
unduly  prejudicial  of  points  in  western  and  northern  Ohio  and  south- 
western Michigan.  South  Bend  Chamber  of  Commerce  v.  Director  Gen- 
eral, 215. 

Fact  that  other  cities  and  towns  would  seek  similar  relief,  and  application 
of  the  formula  would  involve  serious  reductions  In  rates,  while  proper  ele- 
ments for  consideration  in  determining  tho  reasonableness  of  rates,  consti- 
tute no  bar  to  the  granting  of  relief  if  rates  are  shown  to  be  relatively  un- 
reasonable or  unduly  prejudicial.     Id.  (220). 

Present  adjustment  on  plaster  and  gypsum  products  from  Grand  Rapids, 
Mich.,  and  points  grouped  therewith,  to  that  portion  of  Wisconsin  north 
of  an  east-and-west  line  drawn  from  Sheboygan  to  Prairie  du  Chien 
and  to  points  in  the  upper  peninsula  of  Michigan  and  the  extreme  eastern 
part  of  Minnesota,  found  unduly  prejudicial  as  compared  with  rates  to 
the  same  destinations  from  Fort  Dodge,  Iowa,  and  points  grouped  there- 
with.   Grand  Rapids  Plaster  C^o.  v.  Director  General,  264. 
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Rate  adjustments  between  points  in  zones  1,  2,  3,  and  4,  in  North  Carolina 
and  Norfolls  and  Richmond,  Va.,  and  points  in  South  Carolina  and  the 
southeast;  and  between  points  in  zones  1  and  2  in  North  Carolina  and 
Norfolk  and  Richmond,  and  eastern  ports  and  interior  eastern  points^ 
found  unduly  prejudicial  to  the  North  Carolina  points  of  Norfolk  and 
Richmond.  Reasonable  relationship  prescribed.  Corp.  Commission  of 
N.  C.  t?.  Director  General,  523. 
RELATIVE  MILEAGE. 

Commodity  rates  on  citrus  fruits,  bananas,  pineapples,  and,  coconuts  from 
New  Orleans,  La.,  and  Mobile,  Ala.,  to  points  in  Arkansas  should  be  re- 
adjusted to  afford  greater  recognition  to  relative  distances.  Reasonable 
scale  prescribed.  Arkansas  Jobbers  &  Mfrs.  Asso.  v.  Director  General, 
231  (237). 
RELATIVE  RATES.    See  also  PBEFraENCBs  and  Prejudices. 

Birmingham,  Ala. :  Rates  on  tar  in  tank-car  loads  from  Nashville,  Chatta- 
nooga, and  Memphis,  Tenn.,  New  Orleans,  La.,  P^nsacola,  Fla.,  and  south 
Atlantic  ports,  and  on  creosote  oil  from  New  Orleans,  to,  not  found 
unreasonable  in  comparison  with  those  from  same  points  of  origin  to 
other  destinations  in  the  southeast  for  similar  distances.  Lewis  Mfg. 
Co.  V.  A.,  B.  &  A.  Ry.  Co.,  410. 

Burkbumett,  Tex.:  Rate  on  crude  petroleum  in  tank  cars  from,  to  Okla- 
homa City,  Okla.,  found  unreasonable  to  extent  it  exceeded  rates  to 
other  materially  farther  distant  Oklahoma  points.  Reparation  awarded. 
Atwood  Refining  Co.  v.  Director  General,  22. 

Crestmore,  Calif.:  Rates  on  cement  from,  to  Arizona  points  not  found 
unreasonable  as  compared  with  rates  in  effect  from  Colton,  Calif.  River- 
side Portland  Cement  Co.  r.  R.,  R.  &  P.  R.  R.  Co.,  291. 

Huntington  and  West  Huntington,  W.  Va. :  Rates  on  glass  sand  from 
Ottawa,  111.,  and  related  points  to,  found  unreasonable  as  compared 
with  rates  to  other  points  of  equal  or  greater  distance  from  Ottawa. 
Reparation  awarded.    Bqldt  Co.  v.  Director  General,  259  (263). 

Iowa  points :  Rates  on  common  brick  from  points  in  Chicago  switching  dis- 
trict and  Shermerville,  111.,  to  grouped  points  in  eastern  Iowa  on  the 
Illinois  Central  and  Milwaukee  not  shown  unreasonable  or  unduly 
prejudicial  as  compared  with  rates  between  points  for  comparable  dis- 
tances in  the  same  general  territory,  but  in  certain  instances  found  to 
violate  the  long-and-short-haul  provision  of  section  4  of  the  act.  Repa- 
ration denied.    Illinois  Brick  Co.  v.  Director  C^neral,  320. 

Midcontinent  oil  fields:  Rates  on  petroleum  and  its  products  from,  in 
Kansas  and  Oklahoma,  to  Kau  Claire,  Chippewa  Falls,  and  Menomonie, 
Wis.,  not  shown  unreasonable  or  unduly  prejudicial  as  compared  with 
rates  in  effect  to  Durand,  Wi&,  and  Wabasha,  Minn.,  and  points  in  their 
vicinity.    Winona  Oil  Co.  v.  Director  General,  152. 

Midian,  Kans. :  Rate  on  an  emergency  shipment  of  new  wrought-iron 
pipe  from  Beaumont,  Tex.,  to,  not  found  unreasonable  as  compared  with 
rates  from  other  nonproducing  points  in  Texas  and  from  Pittsburgh 
district    Gulf  Pipe  Line  Co.  of  Okla.  v.  T.  &  N.  O.  R.  R.  Co.,  437. 

Minnesota  points :  Rate  on  pickles,  in  brine,  from  New  York  Mills,  Minn., 
to  Omaha,  Nebr.,  found  unreasonable  to  extent  it  exceeded  rate  in  effect 
from  more  distant  points  in  Minnesota  and  subsequently  established  from 
New  York  Mills.  Reparation  awarded.  Haarmann  Vinegar  &  PLckle 
Co.  V,  Director  General,  294  (296).. 
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RELATIVE  RATES— Continued. 

North  Baton  Rouge,  La.:  Rates  on  liquefied  petroleum  gas,  in  tanlc-car 
loads,  from  Electra,  Te?:.,  to,  found  unreasonable  to  extent  they  exceeded 
rates  in  effect  from  Wichita  Falls,  Tex.,  to  same  destination.  Repara- 
tion awarded*    Akin  Gasoline  Co.  v.  Director  General,  136. 

North  Carolina  points:  Rates  on  bituminous  codl  from  the  Appalachia 
group  of  mines  in  southwestern  Vircrinia  to  Old  Fort,  N.  C,  when  moving 
through  Marion,  N.  C,  not  found  unreasonable  as  compared  with  lower 
rates  maintained  to  Canton,  N.  C,  a  farther  distant  point  Fourth  section 
departure  without  authority  and  should  be  corrected.  Union  Tanning 
Co.  V,  Director  General,  354. 

Oklahoma  points :  Rates  on  iron  and  steel  articles,  in  straight  or  mixed  car- 
loads, from  Galveston  and  Houston,  Tex.,  to,  found  unreasonable  and 
unduly  prejudicial  as  compared  with  rates  applicable  to  merchant  mix- 
ture, so  called,  from  St.  Louis^  Mo.,  to  Oklahoma  points  for  similar  dis- 
tances.   Galveston  Commercial  Asso.  v.  Director  General,  390. 

Roaring  Spring,  Pa. :  Rates  on  pulp  wood  from  points  in  Virginia  to,  found 
unreasonable  and  unduly  prejudicial  to  extent  they  exceeded  the  rates 
in  effect  from  same  points  of  origin  to  Williamsburg,  Pa.  Reparation 
awarded.     Bare  Paper  Co.  v.  Director  General,  as  Agent,  329. 

Southeastern  and  Carolina  territories:  Rates  on  cotton  llnters  and  cotton- 
seed hull  shavings,  and  on  sulphuric  acid,  in  tank-car  loads,  from,  to 
Hopewell,  Va.,  not  found  unreasonable  or  discriminatory  as  compared 
with  rates  from  same  points  of  origin  to  Lake  Junction,  N.  J.  Du  Pont 
de  Nemours  Powder  Co.  v.  Director  General,  54. 

Sugar  City  and  Blackfoot  Idaho:  Rate  on  refuse  molasses,  in  tank-car 
loads  from,  to  Pine  Bluff.  Ark.,  found  unreasonable  to  extent  it  exceeded 
rate  from  other  producing  points  in  the  same  general  territory.  Repara- 
tion awarded.    Snyder  &  Co.  v.  Director  General,  179. 

Waterloo,  Iowa :  Rates  on  fresh  meats  and  packing-house  products  from, 
to  Macomb  and  Galesburg,  111.,  not  found  unreasonable  as  compared  with 
rates  to  Chicago,  111.,  and  between  other  points  of  origin  and  destina- 
tion.   Rath  Packing  Co.  v.  Director  General,  170. 

Wisconsin  and  Michigan  points:  Rates  on  toilet  paper  from  Green  Bay, 
Wis.,  to  Muskogee,  Okla.,  and  on  wrapping  paper  from  points  in  Michigan 
and  Wisconsin  to  destinations  in  Oklahoma,  found  unreasonable  to  extent 
they  exceeded  rates  prescribed  in  Adleta  Paper  Co.,  31  I.  C.  C,  347,  and 
Wichita  Traffic  Bureau^  51  I.  C.  C,  505.  Reparation  awarded.  Muskogee 
Wholesale  Grocer  Co.  v.  M.,  K.  &  T.  Ry.  Co.,  125. 
RELEASED  RATES. 

Following  Atlas  Leather  Mfg,  Co.,  55  I.  C.  C,  394,  fifth-class  rating,  mini- 
mum 24,000  pounds,  applied  on  scrap  leather  of  a  declared  or  agreed 
value  not  exceeding  3.5  cents  .per  pound  found  unreasonable  to  extent 
it  exceeded  sixth-class,  minimum  30,000  pounds.  Reparation  denied. 
Atlas  Leather  Mfg.  Co.  v,  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  481. 
RELINQUISHMENT. 

Short  line  formerly  under  federal  control  and  subsequently  relinquished. 
P.,  A.  &  McK.  R.  R.  R.  Co.  r.  Director  General,  1  (2). 
REOPENING.    See   Amendment   of   Complaint;    Reabqument;    Rehearing; 

Supplemental  Report.  * 

REPARATION.    Bee  Damaqks. 
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RESHIPPING  RATES. 

On  further  hearing,  reparation  awarded  on  basis  of  finding  in  original 
port,  37  I.  C.  C,  441,  in  which  rates  on  anthracite  coai,  prepared  and 
pea  sizes,  from  Lehigh  coal  region  of  Pennsylvania,  to  Perth  Amboy, 
N.  J.,  for  transshipment  by  water,  were  found  unreasonable  to  extent 
they  exceeded  rates  prescribed  in  Anthracite  Ca9e,  85  I.  G.  C,  220. 
Markle  Co.  v,  L.  V.  R.  R.  Co.,  375. 

In  original  report,  38  I.  C.  C,  206,  reparation  awarded  on  account  of  un- 
reasonable rates  on  anthracite  coal  from  Lehigh  coal  region  of  Pennsyl- 
vania to  Elizabethport,  N.  J.,  for  transshipment  by  water,  on  erroneous 
basis  of  local  rates.  Upon  supplemental  report,  former  finding  cor- 
rected and  reparation  awarded  on  basis  of  reshipping  rates  prescribed 
In  Anthracite  Case,  35  I.  C.  C,  220.  Dodson  &  Co.  (Inc.)  v,  C.  B.  R. 
Co.  of  N.  J.,  381. 

Upon  further  hearing  reparation  awarded  on  basis  of  finding  in  original 
report,  38  I.  C.  C  333,  In  which  rates  on  anthracite  coal  in  prepared 
nnd  pea  sizes  from  Wyoming  anthracite  coal  region  of  Pennsylvania  to 
Elizabethport,  N.  J.,  for  reshipment  by  water,  were  found  unreasonable 
to  extent  they  exceeded  rates  prescribed  In  Anthracite  Case,  35  I.  C.  C, 
220.     Meeker  &  Co.  r.  C.  R.  R.  Co.  of  N.  J..  414. 

Upon  further  hearing  and  following  Meeker  d  Co,,  57  I.  C.  C.  414,  repara- 
tion awarded  od  basis  of  rates  found  reasonable  in  Anthracite  Case, 
37  I.  C.  C,  460,  on  anthracite  coal,  in  prepared  and  pea  sizes,  from  Red 
Ash  colliery,  in  the  Wyoming  coal  region  of  Pennsylvania  to  Elizabeth- 
port,  N.  J.,  for  reshipment  by  water.  Red  Ash  Coal  Co.  v.  C.  R.  R.  Co. 
of  N.  J.,  432. 

Following  Anthracite  Case,  35  I.  C.  C,  220,  application  of  rates  on  anthra- 
cite coal  from  Wayne  washery,  Clemo,  Pa.,  to  Undercliff  (Eklgewater), 
N.  J.,  for  reshipment  by  water,  upon  basis  of  rates  from  Wyoming 
region,  found  unreasonable  as  to  pea  sizes,  but  on  sizes  smaller  than 
pea  not  found  unreasonable,  discriminatory  or  unduly  prejudiciaL  Repa- 
ration awarded.  Meeker  t?.  E.  R.  R.  Co..  484. 
RESOLUTION. 

Report  of  Commission  to  Senate  Resolution  No.  376,  relative  to  order  of 
April  15,  1920,  entitled  "  Notice  to  carriers  and  shippers.'*    Assignment 
of  Freight  Cars,  760. 
RESTORED  RATES, 

Following  Industrial  Railitays  Case,  29  I.  C.  C,  212,  absorption  of  charges 
of  the  La  Salle  &  Bureau  County  R.  R.,  on  trafllc  to  and  from  complain- 
ant's plant  canceled.  Following  second  report,  32  I.  C.  C.  129,  absorp- 
tion restored.  Held:  Rates  unreasonable  and  unduly  prejudicial  during 
Interim  to  extent  they  exceeded  charges  in  addition  to  line-haul  rates. 
Reparation  awarded.  Matthlessen  ^  Hegeler  Zlm*  Co.  r.  C,  B.  &  Q.  R.  R. 
Co.,  173. 

Rate  on  cypress  lumber  Increasetl  1  cent  following  Fifteen  Per  Cent  Case, 
45  I.  C.  C  303,  but  order  In  that  case  did  not  authorize  any  increase 
and  joint  rate  subsequently  reduced  1  cent.  Reparation  awarded  on 
tmsis  of  rate  subsequently  established.  Pine  Plume  Lumber  Co.  r. 
Director  General,  as  Agent,  501. 

Rate  increased  and  su)>sequently  restored  to  former  leveL  Held:  Rate 
charged  during  Interim  not  found  unreasonable  as  it  was  not  dispropor- 
tionate to  rates  on  the  same  commodity  to  other  points  In  the  an  me 
general  territory,  and  the  reduction  of  a  rate  Is  not  of  itself  conclusive 
evidence  of  the  unreasonableness  of  the  rate  reduced.  Thomas  Iron 
Co.  t\  Director  General,  at  Agent  657. 
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UETURN. 

While  the  shipper  Is  entitled  to  a  reasonable  rate  the  carrier  is  at  the  same 
time  entitled  to  a  reaBonable  return,  and  carriers  are  entitled  to  reason- 
able rates  for  the  service  they  render  even  though  those  rates  may  be 
such  that  shippers  can  not  do  business  at  a  profit  Anaconda  Gopper 
Mining  Oa  v.  Director  General,  728  (732). 

KETURN  MOVEMENT. 

Od  shipment  of  cotton  linters  refused  by  consignee,  combination  class  rate 
for  return  movement  higher  than  rate  applicable  in  the  reverse  direction 
not  shown  unreasonable.  Meridian  Cellulose  Co.  v.  Director  General, 
283. 

RETURNED  EMPTIES. 

Rule  of  the  consolidated  classification  providing  basis  of  charges  for  the 
transporlation  of  sul[^uric  acid  and  chloride  of  zinc  remaining  in  tank 
cars,  returned  to  original  loading  points,  not  found  unreasonable  or 
unduly  prejudicial  as  compared  with  rule  for  return  of  empty  gas 
cylinders  and  wooden  tank  cars  containing  a  portion  of  the  conmiodity 
therein.    New  Jersey  Zinc  Co.  v.  Director  General,  201. 

REVENUE.    See  Easnings. 

REVERSAL. 

Former  finding,  55  L  C.  C,  462,  that  rates  on  iron  and  steel  articles  from 
Chicago,  IlL,  Terre  Haute  and  Vincennes,  Ind.,  to  Pacific  coast  ports,  for 
export,  were  not  unduly  prejudicial  in  favor  of  Pittsburgh,  Pa.,  reversed 
on  reargument    Inland  Steel  Co.  v.  Director  General,  330. 

RIGHT  OF  SHIPPER. 

Fact  that  complainant  may  have  had  another  route  to  another  port  by 
which  lower  rates  applied  did  not  affect  his  right  to  ship  over  defend- 
ant's line  and  to  be  accorded  reasonable  rates  for  the  service  performed. 
Meeker  &  Co.  v.  C.  R.  R.  Co.  of  N.  J.,  414  (416). 
Fact  that  certain  shipments  may  have  moved  at  rates  which  were  subse- 
quently increased  can  not  be  considered  as  mitigating  damages  due  to  the 
collection  of  unreasonable  rates  upon  other  shipments  of  the  same  or 
different  commodities.  The  right  of  a  shipper  to  recover  damages  accrues 
when  he  pays  an  unreasonable  rate,  and  the  law  does  not  inquire  into 
later  events.    Id.   (416). 

ROUTES. 

Crossties  sold  under  contract  to  railroad  company,  providing  for  delivery 
f.  o.  b.  Louisville,  Ky.,  moved  as  routed  under  through  bill  of  lading  to 
destinations  beyond.  Allegation  that  rates  charged  were  unreasonable 
as  lower  Joint  rate  applicable  via  C^iro,  III.  Held:  Rates  in  accordance 
with  routing  instructions  not  applicable  through  Louisville  by  way  of 
Cairo  as  lower  rate  implied  a  continuous  movement  beyond  Cairo  and 
for  movement  via  that  point  through  Louisville  would  entail  a  back  haul. 
Wright  Tie  Co.  v.  B.  S.  W.  R.  R.  CJo.,  286. 
Following  Northern  Pacific  By.  Co.  v.  Solum,  247  U.  S.,  477,  the  reasonable- 
ness of  a  particular  routing  of  traffic  as  between  two  routes,  one  inter- 
state and  one  intrastate,  is  an  administrative  question  whose  determina- 
tion is  within  the  Commission's  Jurisdiction.  Woodbury  Lumber  Co.  v. 
Director  General,  824  (825). 
Shipmmits  tendered  unrouted.  Lower  rate  in  effect  via  route  other  than 
route  of  movement  Held:  Shipment  misronted  and  reparation  awarded. 
Du  Pont  de  Nemours  &  Co.  v.  Director  General,  861. 
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ROUTES— Contmued. 

Fact  that  complainant  may  have  had  another  route  to  another  port  by 
which  lower  rates  applied,  did  not  affect  his  right  to  ship  over  defendant's 
line  and  to  be  accorded  reasonable  rates  for  the  service  performed*  Meeker 
&  Co.  V.  O.  R.  R.  Co.  of  N.  J.,  414  (416). 

Route  beyond  compression  point,  over  which  tariff  provided  for  refund  of 
inbound  freight  charges  if  shipments  forwarded  outbound  within  12 
months,  embargoed.  Although  no  instructions  for  resliipment  given,  car- 
rier forwarded  via  route  over  which  this  provision  did  not  apply.  Held: 
Shipments  misrouted  and  reparation  awarded.  Lesser-Goldman  Cotton 
Co.  V.  L.  &  N.  W.  R.  R.  Co.,  486. 

Rate  on  pig  iron  from  Birmingham,  Ala.,  to  McGill,  Nev.,  not  found  un- 
reasonable as  compared  with  lower  rate  via  another  route,  which  rate 
was  subsequently  established  via  route  of  movement.  Tuffli  Bros.  Pig 
Iron  &  Coke  Co.  v.  L.  &  N.  R.  R.  Co..  491. 

The  mere  fact  that  a  lower  rate  applied  over  another  route,  which  rate  was 
subsequently  established  via  route  of  movement,  does  not  establish  the 
unreasonableness  of  the  rate  via  route  of  movement.    Id.  (492). 

Shipment  reconsigned  after  arrival  at  originally  billed  destination  without 
routing  instructions.  Carrier  forwarded  via  point  taking  combination  rate. 
Lower  Joint  rate  in  effect  via  another  point  which  was  not  restricted  in  its 
application  to  any  particular  route.  Held:  Shipment  misrouted  and 
repartion  awarded.  Carolina  Portland  Cement  Co.  v.  Director  C^en- 
eral,  496. 

Lower  rate  in  effect,  consistent  with  complainant's  routing  inertructlons, 
via  route  other  than  route  of  movement.  Held:  Shipments  misrouted  and 
reparation  awarded.    Brown  &  Sons  Lumber  Co.  v.  Director  General.  509. 

Bills  of  lading  contained  rate  but  no  routing  instructions.  Shipments  for- 
warded by  carrier  over  route  taking  higher  rate  than  that  named  in 
bills  of  lading.  Held:  Shipments  misrouted  and  reparation  awarded. 
Highland  Iron  &  Steel  Co.  v,  E.  &  I.  R.  R.  CJo.,  549. 

Combination  rates  assessed  on  shipments  of  bituminous  coal,  originally 
consigned  to  the  Reading  R.  R.,  but  held  at  Rutherford,  Pa.,  and  diverted 
by  the  U.  S.  Fuel  Administrator  to  Coatesville,  Pa.,  not  found  unreason- 
able.  Although  lower  Joint  rate  applied  via  the  customary  route  through 
Elsmere  Junction,  Del.,  defendants  were  in  no  way  responsible  for  the 
routing  of  these  shipments  which  moved  over  the  only  practical  route 
from  the  diversion  point.  Lukens  Steel  Co.  v.  Director  General,  621. 
ROUTING  INSTRUCTIONS. 

Bill  of  lading  contained  instructions  as  to  party  to  be  notified  at  recon- 
signment  point  together  with  notation  "to  be  reconsigned  to  Lansing** 
but  did  not  name  party  to  whom  notice  should  be  sent  at  the  latter 
point  Carrier  reconsigned  the  shipment  to  ultimate  destination  where 
demurrage  accrued.  Held:  Carrier  at  fault  In  accepting  and  moving  the 
shipment  under  ambiguous  instructions  contained  in  the  bill  of  lading 
and  demurrage  charges  illegally  assessed.  Reparation  awarded.  Gill- 
Andrews  Lumber  CJo.  v.  Director  C^eneral,  493. 

Initial  carrier  filled  to  divert  shipment  to  point  specified  by  shipper, 
where  it  later  arrived.  Held:  Routing  instructions  violated,  but  no  dam- 
age resulted,  as  same  rate  applied  via  route  of  movement  as  over  route 
specified  by  shipper.    Lowry  Lumber  Ca  v.  Director  General,  628. 
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RULES  OF  PRACTICE.     See  Admin istbative  Ruling;  Pleading  aicd  Prac- 
tice. 
ST.  LOUIS,  TROY  &  EASTERN  RAILROAD  COMPANY. 

Found  to  be  a  common  carrier,  which  may  lawfully  receive  from  its  trunk- 
line  connections  reasonable  divisions  of  Joint  rates  or .  absorptions  of 
switdiing  charges,  under  appropriate  tariffs.    St  Louis,  Troy  &  Elastem 
R.  R.  Co.,  371. 
History  and  description  of.    Id.     (873). 
SCALE  OF  RATES.    See  Distance  Rates. 
SCALE  WEIGHT.    See  Weight. 
SCRAP  IRON.    See  Junk. 
SECTION  1. 

Clause  of  section  1  of  the  act  which  defines  transportation  as  Including 
terminal  delivery  is  Jurisdictional,  and  does  not  affect  the  measure  of  the 
rate  or  relationship  of  rates  for  the  terminal  service  included  within  the 
tran^)ortation.    St  Louis  Chamber  of  Commerce  v.  B.  &  O.  R.  R.  Co., 
680  (653). 
Paragraph  (12)  of  section  1  of  the  interstate  commerce  act  as  amended 
by  section  401  of  the  transportation  act,  1920,  setting  forth  duty  of 
carriers  relative  to  distribution  of  cars  and  maintenance  of  Just  and 
reasonable  mine  ratings,  quoted.    Assignment  of  Freight  Cars,  760  (765). 
Paragraph  (15)  of  section  1  of  the  interstate  commerce  act  as  amended  by 
section  402  of  the  transportation  act  1920,  setting  forth  authority  of 
Commission  to  suspend  operation  of  car  service  rules,  and  to  make  Just 
and  reasonable  directions  with  respect  thereto.    Id.    (765). 
Paragraph  (12)  of  section  1  of  the  interstate  commerce  act  does  not  change 
the  rule  of  law  as  laid  down  in  the  Hocking  Valley  Case,  12  I.  C.  C, 
886,  and  the  Traer  Case,  18  L  C.  C,  451,  governing  distribution  of  cars 
in  accordance  with  the  relative  ratings  of  the  mines,  but  states  in  statu- 
tory form  that  which  had  theretofore  tieen  the  law  pursuant  to  the 
decisions  of  the  Commission  and  of  the  Supreme  Court    Id.     (766). 
Paragraph  (15)  of  section  1  of  the  interstate  commerce  act,  as  amended 
by  section  402  of  the  transportation  act,  1920,  authorizes  the  Commission 
to  direct  priorities  in  transportation.    Id.     (766). 
SECTION  a 

Rules  and  regulations  for  the  prompt  payment  of  tranq)ortation  rates  and 
charges  as  provided  in  section  8  of  the  act  to  regulate  commerce  as 
amended   by   section   405  of  the   transportation   act;   1920,   prescribed. 
Regulations  for  Payment  of  Rates  and  Charges,  591. 
SECTION  4.    See  Long  and  Shobt  Haul;  Thbough  and  Local. 
SECTION  5. 

The  ownership  by  the  U.  S.  Steel  (Corporation  of  the  stock  of  both  the 
U.  S.  Steel  Products  CV>.  and  the  several  applicant  rail  carriers,  held 
to  constitute  an  interest  within  the  meaning  of  section  5  of  the  act  by 
rail  lines  in  water  lines  owned  and  operated  by  the  Products  Company. 
Application  of  United  States  Steel  Products  Ck>.,  518  (515). 
Charges  the  Ck>romission  only  with  the  duty  of  determining  whether  or  not 
competition  for  traffic  between  the  owning  rail  carriers  and  their  boat 
lines  through  the  Panama  Canal  does  or  may  exist  and  in  doing  this 
weight  must  be  given  to  actual  conditions  at  the  present  time.  Id. 
(516). 
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SECTION  15. 

Section  15  of  the  act,  Intended  to  provide  against  excessive  allowances, 
quoted.    Waste  Merchants  Asso.  v.  Director  General,  686  (689-690). 
SET  UP  AND  KNOCKED  DOWN. 

If  rails  and  ties  had  not  been  fastened  together  lower  commodity  rate 
would  properly  have  applied  but  the  Joining  of  the  two  into  portable 
railway  tracks,  in  sections,  excluded  them  from  that  item.    Lakewood 
Engineering  Co.  v.  Director  General,  311  (314). 
SHORT  HAUL  TRAFFIC. 

Owing  to  the  short  haul  on  coal  from  mines  in  Illinois  and  Indiana,  the 
volume  of  the  rate  to  East  St.  Louis,  III.,  held  to  be  insufiicient,  without 
an  undue  depletion  of  line-haul  revenues,  to  require  the  absorption  of  the 
differential  of  20  cents  to  St.  Louis,  Mo.,  which  is  the  charge  of  the 
Terminal  R.  R.  Asso.  of  St.  Louis  for  the  transfer  across  its  Mississippi 
River  bridges  and  ferries  and  Its  delivery  in  St.  Louis.  St.  Louis 
Chamber  of  Commerce  v.  B.  &  O.  R.  R.  Co.,  639  (647). 
SHORT  LINE. 

Pittsburgh,  Allegheny  &  McKees  Rocks  R.  R.  Co.  found  to  be  a  common 
carrier  which  may  lawfully  receive  from  its  trunk  line  connections  rea- 
sonable divisions  of  joint  rates  or  absorptions  of  switcliing  diarges,  under 
appropriate  tariffs.    P.,  A.  &  McK.  R.  R,  R.  CJo.  r.  Director  General,  1. 

Pittsburgh,  Allegheny  &  McKees  Rocks  R  R.  Co..  history  and  description  of. 
Id.  (2-3). 

Delray  Connecting  R.  R.  Co.  found  to  be  a  common  carrier  which  may 
lawfully  receive  from  its.  trunk  line  connections  reasonable  divisions  of 
Joint  rates  or  absorptions  of  switching  charges,  under  appropriate  tariffs. 
Delray  Connecting  R.  R.  CJo.,  97. 

Delray  Connecting  R.  R.  Co.,  history  and  description  of.    Id.  (97-99). 

Springfield  Terminal  Ry.  Co.  found  to  be  a  common  carrier  which  may  law- 
fully receive  from  its  trunk  line  connections  reasonable  divisions  of 
Joint  rates  or  absorptions  of  switching  charges,  under  appropriate  tariffs. 
Peerless  Coal  Co.  v.  A.,  T.  &  S.  F.  Ry.  Ck).,  274  (280). 

Springfield  Terminal  Ry.  <3o.,  history  and  description  of.    Id.  (274-276). 

St  Louis,  Troy  &  Eastern  R.  R.  Co.  found  to  be  a  common  carrier  which 
may  lawfully  receive  from  its  trunk  line  connections  reasonable  divisions 
of  Joint  rates  or  absorptions  of  switching  charges,  under  appropriate 
tariffs.    St.  Louis,  Troy  &  Eastern  R.  R.  Co.,  371. 

St.  Louis,  Troy  &  Eastern  R.  R.  <3o.,  history  and  description  of.    Id.  (373). 

La  Salle  &  Bureau  County  R.  R.  found  to  be  a  common  carrier.    Matthies- 
sen  &  Hegeler  Zinc  Co.  v.  C,  B.  &  Q.  R.  R.  Co.,  173  (176). 
SHRINKAGE. 

On  yellow-pine  lumber,  charges  assessed  on  basis  of  weight  obtained  at 
first  weighing  point  en  route.  Due  to  shrinkage,  weight  at  destination 
found  less.  Held:  CJharges  based  on  weight  obtained  at  first  weighing 
point  en  route,  not  unreasonable.  Lowry  Lumber  Co.  v.  Director  Gen- 
eral, 503. 
SPARSITY  OF  TRAFFIC. 

One  factor  of  through  rate  canceled  prior  to  movement  and  higher  combina- 
tion rate  than  charged  legally  applicable.  Held:  Shipment  undercharged 
and  rate  legally  applicable  n6t  shown  unreasonable,  due  to  sparslty  of 
traffic  and  unfavorable  and  expensive  operating  conditions  in  the  terri- 
tory Uivolved.    AsseU  Realizing  Mines  Corp.  v.  A.,  T.  &  S.  F.  Ry.  Co..  89. 
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SPARSITY  OF  TRAFFIC— Continued. 

Due  to  sparsity  of  traffic  and  difficult  operating  conditions  via  route  of 
movement  and  In  the  territory  Involved,  rates  on  a  sporadic  shipment  of 
coal  not  shown  to  have  been  unreasonable.    United  Verde  Extension  Min- 
ing Co.  V.  U.  V.  &  P.  Ry.  Co.,  300  (302). 
SPECIAL  TRAIN. 

Charges  for  intrastate  passengjer- train  service,  upon  basis  of  special-train 
rates,  found  illegally  assessed  as  the  train  was  not  reserved  for  the  ex- 
clusive use  of  the  complainant*s  employees  and  under  the  governing 
tariff  was  not  a  special  train  but  an  extra  train  for  which  regular  pas- 
senger-train service  rates  should  have  been  collected.  Reparation  awarded 
LaSalle  County  Cart)on  Coal  Co.  v.  Director  General,  367. 
SPORADIC  MOVEMENT. 

Due  to  abandonment  of  mining  in  territory  involved,  no  other  movement 
of  second-hand  mining  machinery  has  tak^i  place  either  before  or  since^ 
the  one  under  consideration.    Rates  charged  not  unreasonable.     Assets 
Realizing  Mines  Corp.  v.  A.,  T.  &  S.  F.  Ry.  Co.,  39  (40). 

No  other  shipment  of  cotton  or  linters  had  ever  moved  from  Nobel,  Ont., 
to  Meridian,  Miss.,  and  no  other  movement  is  expected.  Meridian  CJellu- 
lose  O).  V.  Director  General,  283  (284). 

Due  to  sparsity  of  traffic  and  difficult  operating  conditions  via  route  of 
movement  and  in  tlie  territory  involved,  rates  on  a  sporadic  shipment  of 
coal  not  shown  to  have  been  unreasonable.  United  Verde  Extension  Min- 
ing Co.  V.  U.  V.  &  P.  Ry.  Co.,  300  (302). 

Rate  on  an  emergency  shipment  of  new  wronght-iron  pipe  from  Beaumont, 
Tex.,  to  Midlan,  Kans.,  not  found  unreasonable  as  compared  with  rates 
from  other  nonproduclng  points  in  Texas  and  from  Pittsburgh  district. 
Gulf  Pipe  Line  Co.  of  Okla.  t\  T.  &  N.  O.  R.  R.  CJo.,  437. 
SPOTTING  CARS. 

Request  for  order  compelling  defendants  to  render  spotting  service  at  Hog 
Island  shipyard,  without  charge  in  addition  to  line-haul  rates,  or  to  make 
allowance  therefor,  denied,  as  changed  conditions  no  longer  require  de- 
fendants to  provide  such  service  which  would  constitute  a  reduction  in 
the  line-haul  rates  which  have  not  been  proven  unreasonable.  American 
International  Shipbuilding  Corp.  i?.  P.  R  R.  Co.,  90. 

Switching  and  spotting  service  performed  by  defendants  for  industries 
in  the  Birmingham  district  without  charge  not  shown  unduly  prejudicial 
to  complainant  who  performs  its  own  service  within  its  plant  at  Besse- 
mer, Ala.,  with  its  own  power,  and  for  which  no  allowances  are  made. 
Services  accorded  the  alleged  preferred  industries  are  dissimilar  to  those 
performed  by  complainant  which  services  defendants  should  not  be  re- 
quired to  render  or  for  which  allowances  should  be  paid.  United  States 
Cast  Iron  Pipe  &  Foundry  Co.  v.  Director  General,  442. 

On  complaint  that  allowances  for  spotting  cars  within  complainant's  plant 
at  Burlington,  N.  J.,  is  inadequate.  Held:  Without  passing  upon  the 
Commission's  power  to  order  an  increased  allowance,  complainant  has 
not  demonstrated  the  propriety  of  an  increased,  allowance  for  the  spot- 
ting service  in  question.  United  States  Cast  Iron  Pipe  &  Foundry  CV>.  i?. 
Director  General,  677. 

Complainant  neither  requested  defendant  to  perform  spotting  service  nor 
signified  willingness  to  permit  defendant  to  do  so  with  its  equipment. 
Meld:  To  render  with  its  own  equipment  all  the  transportation  service 
which  it  is  obliged  to  perform  is  defendant's  unquestionable  right.  Id. 
(681). 
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SPOTTING  CARS— Continued. 

Just  as  there  are  criteria  by  which  the  reasonableness  of  a  rate  may  be 
measured,  so  there  are  tests  whereby  it  may  be  determined  whether  a 
particular  service  is  within  the  scope  of  a  carrier's  legal  obligation. 
That  a  service  such  as  spotting  has  been  rendered  for  a  long  time  under 
a  transportation  rate  is  important  evidence  that  the  service  was  con- 
sidered in  arriving  at  the  rate  and  also  of  the  carrier's  obligation  as  to 
delivery.    However,  duration  of  time  is  not  conclusive.    Id.  (682-683). 

Wherever  a  delivery  service  properly  may  be  construAd  as  the  equivalent 
of  team- track  or  simple  switching  delivery,  and  the  rendition  of  such 
service  is  practical,  the  Ck)mmission  may  compel  a  carrier  to  perform 
such  service  with  its  own  equipment  as  part  of  Its  legal  obligation  as  to 
delivery.  As  the  magnitude  of  the  service  becomes  greater  than  the 
equivalent  of  team-track  or  simple  switching  delivery,  the  demand  on 
the  carrier  for  its  performance  tends  to  exceed  what  may  be  regarded 
as  a  proper  delivery  service  under  transportation  rates.    Id.  (683). 

To  comply  with  the  legal  obligation  of  delivery  a  carrier  may  employ  the 
owner  of  the  property  transported  and  pay  an  allowance  not  more  than 
is  just  and  reasonable.  Any  service  performed  by  a  shipper  in  excess 
of  the  carrier's  legal  obligation  as  to  delivery  is  a  voluntary  service  for 
the  shipper's  own  convenience  and  for  which  it  is  entitled  to  receive 
no  compensation.  Hence,  a  proper  switching  «or  spotting  allowance  rep- 
resents payment  for  the  difference  between  the  service  in  delivery  which 
a  carrier  actually  performs  and  the  service  which  the  carrier  is  legally 
obligated  to  render.    Id.  (683). 

It  Is  not  satisfactorily  established  that  the  legal  obligation  of  a  carrier 
goes  to  the  extent  of  requiring  it  to  spot  cars  at  places  of  unloading  or 
to  take  cars  from  places  of  loading  within  a  plant.  Obligation  as  to 
delivery  may  have  been  complied  with  when  the  cars  are  placed  on  In- 
terchange track  or  on  the  spur  within  the  plant  connecting  with  the 
interchange  track.    Id.  (683-684). 

Where  an  industry  is  accorded  the  equivalent  of  the  delivery  service  ren- 
dered to  the  majority  of  shippers  in  the  same  district  which  receive 
either  team- track  or  simple  switching  delivery,  there  is  no  basis  for  a 
finding  that  the  line-haul  rates  contemplate  an  additional  spotting  service 
at  such  industry,  or  that  the  line-haul  rates  have  been  rendered  unreason- 
able or  otherwise  unlawful  by  the  withdrawal  of  the  spotting  service 
by  the  line-haul  carrier  or  its  failure  to  reimburse  the  industry  for  the 
entire  cost  of  the  spotting  service  which  the  latter  performs.    Id.  (684). 

Practice  of  defendants  in  refusing  to  spot  cars  at  complainant's  plant  in 
the  Buffalo  rate  district  or  to  make  allowances  to  complainant  for  per- 
forming the  service,  while  performing  spotting  service  or  making  al- 
lowances to  complainant's  competitors  in  the  same  rate  district,  found  to 
result  in  undue  prejudice.  Reparation  denied.  Donner  Steel  0>.  v, 
D.,  L.  &  W.  R.  R.  Co.,  745. 
SPREAD  IN  RATES. 

Reparation  awarded  on  shipments  of  coke  from  Seaboard,  N.  J.,  to  Heller- 
town,  Pa.,  in  so  far  as  spread  in  rates  between  these  points  exceeded 
by  more  than  25  cents  the  rates  from  Seaboard  to  Bethlehem,  which 
basis  was  subsequently  established.  Thomas  Iron  Co.  v.  Director  Gen- 
eral, 505. 
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SPRINGFIELD  TBRBilNAL  RAILWAY  COMPANY. 

Found  to  be  a  common  carrier  which  may  lawfully  receive  from  its  trunk 
line  connections  reasonable  divisions  of  joint  rates  or  absorptions  of 
switching  charges  under  appropriate  tariffs.  Peerless  Coal  Co.  v.  A.,  T. 
&  S.  F.  Ry.  Co.,  274  (280). 

History  and  description  of.    Id.  (274-276). 
STANDARD  TIME.    Bee  Time. 
STATE  AND  INTERSTATE. 

Following  Northern  Pacific  By.  Co.  v.  Solum,  247  T7.  S.,  477,  the  reason- 
ableness of  a  particular  routing  of  traffic  as  between  two  routes,  one 
Interstate  and  one  intrastate,  is  an  administrative  question  whose  deter- 
mination is  within  the  CJommission's  jurisdiction.  Woodbury  Lumber 
Co.  i;.  Director  Cteneral,  324  (825). 
STATE  RATES. 

Tariff  rule  initiated  by  Director  General  providing  for  minimum  weights 
on  intrastate  sliipments  of  lignite  based  upon  marked  capacity  of  car 
found  unreasonable,  and  rule  subsequently  established,  under  which 
marked  capacity  of  car  except  where  loaded  to  full  visible  capacity,  in 
which  case  actual  weight  will  govern,  found  to  be  a  reasonable  rule. 
San  Antonio  Freight  Bureau  v.  Director  General,  45. 

By  section  10  of  the  federal  control  act,  authority  to  determine  the  just- 
ness and  reasonableness  of  tariff  rule  initiated  by  President  through 
Director  General,  and  to  award  reparation  on  intrastate  shipments  mov- 
ing thereunder  is  vested  in  the  (Commission.    Id.  (46). 

The  (Ik>mmis8ion*8  jurisdiction  to  award  r^mration  on  intrastate  ship- 
ments is  confined  to  the  period  of  federal  controL  Peerless  Coal  O).  v. 
A.,  T.  &  S.  F.  Ry.  Co.,  274  (275). 

On  coal  from  Colliery,  IlL,  a  point  in  the  Springfield  group,  to  destinations 
within  the  state  of  Illinois,  foimd  unduly  prejudicial  to  extent  they  ex- 
ceed the  rates  from  other  points  in  the  same  group  to  same  destinations. 
Id.  (280). 

On  c(^per  ore  and  on  lime  rock,  increased  under  General  Order  No.  28 
specified  amounts  per  ton,  aggregating  increases  in  excess  of  25  per 
cent  not  found  unreasonable  or  otherwise  unlawful.  Clalumet  &  Arizona 
Mining  O).  17.  Director  General,  332. 

Duty  of  Determining  the  justness  and  reasonableness  of  intrastate  rates 
initiated  by  the  Director  Genoral  is  upon  the  CJommission.    Id.  (333). 

Charges  for  intrastate  passenger-train  service,  upon  basis  of  special- 
train  rates,  found  illegally  assessed,  as  the  train  was  not  reserved  for 
the  exclusive  use  of  complainant's  employees  and  under  the  governing 
tariff  was  not  a  special  train  but  an  extra  train  for  which  regular  pas- 
senger-train service  rates  should  have  been  collected.  Reparation 
awarded.    LaSalle  County  Carbon  Coal  Co.  v.  Director  General,  367. 

Class  rates  on  cypress  lumber  from  New  Orleans,  La.,  to  Violet,  Phoenix, 
and  Pointe-a-la-Hache,  La.,  found  unreasonable  to  extent  they  exceeded 
lower  commodity  distance  scale  subsequently  established  by  Director 
Gttieral.  Reparation  awarded.  St.  Bernard  Cypress  Co.  v.  Director 
GenA*al,  as  Agent,  489. 

Sixth-class  rate  on  coal  ashes  and  cinders  from  Jersey  City,  N.  J.,  to  Rail- 
way and  Woodbridge,  N.  J.,  exceeded  lower  commodity  rates  subsequently 
established.  Reparatlmi  awarded.  Philadelphia  Quartz  Co.  t;.  Director 
General,  as  Agent,  682. 
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STATE  RATES— Continued. 

Sixth-class  rate  on  coal  ashes  and  cinders  from  Perth  Amboy,  N.  J.,  to 
Rahway,  N.  J^  found  unreasonable  to  extent  it  exceeded  lower  com- 
modity rate  Xrom  Jersey  City,  N.  J.,  to  Carteret,  N.  J.  Reparation 
awarded.    Id.  (633). 

STATUTE  OF  LIMITATIONS.    See  Lni ftatiow  of  Action. 

STOPPAGE  IN  TRANSIT. 

Rules  applicable  on  straight  carloads  of  agricultural  Implements,  other 
than  hand,  or  when  mixed  with  centrifugal  cream  separators,  permitting 
stoi^age  in  transit  partly  to  unload  and  storage  in  transit,  not  shown  to 
result  in  unjust  discrimination  in  favor  of  agricultural  implements.  De 
Laval  Separator  Co.  v.  A.  &  R.  R.  R.  Co.,  668  (676). 

STORAGE  IN  TRANSIT.    See  Tbansit  Abbangements. 

SUBSEQUENTLY  ESTABLISHED  RATES.     See  Reduction  in  Rates   (By 

CAItBIEBS). 

SUPPLEMENTAL  REPORT.     See  also  Amendment  or  Coicnaint;  Reasgu- 
HENT ;  Reheasino. 

Classification  to  apply  on  door  and  window  casings  and  frames,  made  of 
iron  or  steel,  or  wood  covered  with  iron  or  steel  or  tin,  prescribed  in 
original  report,  55  I.  C.  C,  402,  modified  herein  to  conform  to  findings 
applicable  to  these  articles  as  set  forth  in  Consolidated  Classifioation 
Case,  54  I.  C.  C,  1.    Dahlstrom  Metallic  Door  Ck).  r.  E.  R.  R.  Co.,  52. 

In  original  retort,  38  I.  C.  C,  206,  reparation  awarded  on  account  of  un- 
reasonable rates  on  anthracite  coal  from  Lehigh  coal  region  of  Pennsyl- 
vania, to  Blizabethport,  N.  J.,  for  transshipm^it  by  water,  on  erroneous 
basis  of  local  rates.  Upon  supplemental  report,  former  finding  corrected 
and  reparation  awarded  on  basis  of  reshipping  rates  prescribed  in  An- 
thracite Case,  35,  I.  0.  C,  220.  Dodson  &  Go.  (Inc.)  v.  C.  R.  R.  Ck>.  of 
N  J.,  881. 

Petition  to  modify  orders  defining  limits  of  standard  central  and  mountain 
time  zones,  51  I.  C.  C,  273  and  555,  so  as  to  include  the  panhandles  of 
Texas  and  Oklahoma  within  standard  central  time  zone,  denied.  Stand- 
ard Time  Zone  Investigation,  455  (458). 

Order  defining  limits  of  standard  eastern  time  sone  53  I.  C.  C,  208,  modi- 
fied so  as  to  include  Mount  Vernon,  Ohio,  within  the  standard  easteru 
time  zone.    Id.  (458). 

In  the  exercise  of  "that  fiexible  limit  of  Judgment  which  belongs  to  the 
power  to  fix  rates,"  finding  in  former  reports,  89 1.  C.  C,  88,  and  45  I.  C.  C, 
248,  denying  reparation  on  precooled  and  pre-iced  oranges  from  California 
points  to  destinations  in  other  states  and  in  Canada,  reaffirmed  on  re- 
argument     Arlington  Heights  Fruit  Exchange  v.  S.  P.  0>.,  580. 

Upon  further  consideration,  rates  on  bituminous  coal  from  Appalachia  and 
Dante  districts  in  Virginia  to  Spartanburg,  Union,  and  other  points  in 
South  Carolina  taking  same  or  related  rates,  found  unreasonable  during 
specified  periods,  to  extent  they  exceeded  rates  found  reasonable  in 
Bituminous  Coal  Rates  to  the  Southeast,  37  I.  C.  C,  652,  and  53  I.  C.  C.« 
741,  and  reparation  awarded.  (Cotton  Manufacturers'  Asso.  of  S.  C.  v. 
C,  C.  &  O.  Ry.,  584  (587,  589).  * 

SWITCHING.    See  also  Absorption  ;  Fbbet  Cab  Chaeges  ;  Sfottino  Cabs. 

Charges  for  switching  interstate  traffic  between  complainant's  plant  on  the 
Pennsylvania  and  that  carrier's  interchange  track  with  the  Baitiroore  & 
Ohio  at  Kane,  Pa.,  found  unreasonable.  Reasonable  rates  prescribed  and 
reparation  awarded.    Thatcher  Mfg.  CJo.  t?.  Director  General,  244. 
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SWITCHING— Continued.. 

Charges  for  service  of  delivery  from  one  carrier  to  another  should  not 
exceed  the  line-haul  rate  by  more  than  2  cents  per  100  pounds.    Id.  (247). 

Switching  and  spotting  service  performed  by  defendants  for  industries  in 
the  Bimringham  district  without  charge  not  shown  unduly  prejudicial  to 
complainant  who  performs  its  own  service  within  its  plant  at  Bessemer, 
Ala.,  with  its  own  power,  and  for  which  no  allowances  are  made.  Serv- 
ices accorded  the  alleged  preferred  industries  are  dissimilar  to  those 
performed  by  complainant  which  services  defendants  should  not  be  re- 
quired to  render  or  for  which  allowances  should  be  paid.  United  States 
Cast  Iron  Pipe  &  Foundry  Co.  v.  Director  General,  442. 

Refusal  of  defendants  to  increase  the  amount  of  their  absorption  of  com- 
plainant's switching  charges  on  shipments  between  points  on  complain- 
ant's line  and  points  of  interchange  with  defendant's  lines,  not  found  un- 
lawful as  the  amount  complainant  would  secure  for  its  switching  service 
would  still  renmin  the  same  and  it  would  not  be  benefited  thereby, 
whereas  consignees  and  shippers  would  pay  less  and  the  trunk  lines 
more.    Cuyahoga  Valley  Ry.  Co.  v.  Director  General,  060. 

Perhaps  the  most  common  form  of  delivery  is  the  setting  of  a  car  on  team- 
tracks  of  the  carrier,  where  it  may  be  conveniently  unloaded,  usually  by 
the  consignee.  Another  common  form  and  substitute  for  team-track 
delivery  is  the  switching  of  a  car  to  the  private  siding  of  a  consignee 
whose  place  of  business  is  contiguous  to  the  trunk  line,  clear  of  the  main 
tracks.  United  States  Cast  Iron  Pipe  &  Foundry  Co.  r.  Director  General, 
077(682). 

In  testing  the  extent  of  a  carrier's  legal  obligation  as  to  delivery  of  c.  1. 
freight,  the  extent  of  the  service  involved  in  a  typical  team-track  delivery 
or  in  the  typical  shunting  of  a  car  upon  a  siding  of  a  shipper  clear  of  the 
main  track — ^the  substitute  for  team-track  delivery — are  entitled  to  pri- 
mary consideration.    Id.  (683). 

Wherever  a  delivery  service  properly  may  be  construed  as  the  equivalent 
of  team-track  or  simple  switching  delivery,  and  the  rendition  of  such 
service  is  practical,  the  Ck>mmission  may  compel  a  carrier  to  perform 
such  service  with  its  own  equipment  as  part  of  its  legal  obligation  as  to 
delivery  of  c.  1.  traffic  As  the  magnitude  of  the  service  becomes  greater 
than  the  equivalent  of  team-track  or  simple  switching  delivery,  the  demand 
on  the  carrier  for  Its  performance  tends  to  exceed  what  may  be  regarded 
as  a  proper  delivery  service  under  transportation  rates.    Id.  (688). 

To  comply  with  the  legal  obligation  of  delivery,  a  carrier  may  employ  the 
owner  of  the  property  transported  and  pay  an  allowance  not  more  than 
is  Just  and  reasonable.  Any  service  performed  by  a  shipper  in  excess 
of  the  carrier's  legal  obligation  as  to  delivery  is  a  voluntary  service  for 
the  shipper's  own  convenience  and  for  which  it  is  entitled  to  receive  no 
compensation.  Hence,  a  proper  switching  or  spotting  allowance  repre- 
sents payment  for  the  diflierence  between  the  service  in  delivery  which  a 
carrier  actually  performs  and  the  service  which  the  carrier  is  legally 
obligated  to  render.    Id.  (683). 

Allowances  to  large  industries  have  developed  until  in  many  instances 
they  are  little  better  than  undue  preferences,  and  represent  service  which 
the  (3ommis8ion  would  ab  initio  long  hesitate  to  direct  a  carrier  to 
^nder  in  effecting  delivery  of  c.  I.  freight.  They  are  frequently  com- 
pelled by  the  fiear  of  loss  of  large  tonnage,  delete  unnecessarily  the  reve- 
nues of  carriers  and  thus  tend  to  shift  tlie  burden  of  paying  for  such 
expensive  deliveries  from  the  shoulders  of  the  redplenCs  to  other  shippers 
who  receive  only  average  delivery  service.    Id.  (684). 
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TARIFF  CIRCULAR.    See  Administbativb  Ruling.  . 

TARIFF  RULE. 

Initiated  by  Director  General  providing  for  minimum  weights  on  intrastate 
Bliipments  of  lignite,  based  upon  marked  capacity  of  car,  found  unreason- 
able, and  rule  subsequently  established  under  which  marked  capacity  of 
car,  except  where  loaded  to  full  visible  capacity,  in  which  case  actual 
weight  will  govern,  found  to  be  a  reasonable  rule.  San  Antonio  Freight 
Bureau  v.  Director  General,  45. 
By  section  10  of  the  federal  control  act,  authority  to  determine  the  just- 
ness and  reasonableness  of  tariff  rule  initiated  by  President  through 
Director  General,  and  to  award  reparation  on  intrastate  shipments  mov- 
ing thereunder  is  vested  in  the  Commission.  Id.  (46). 
Defendant's  diversion  rules  in  so  far  as  excluding  bituminous  coal  in 
hopper  or  self-clearing  cars,  found  to  have  been  unreasonable  at  time 
of  movement  to  extent  that  charges  thereunder  exceeded  those  on  basis 
of  a  rule  providing  for  diversion  from  point  of  origin  to  final  destination 
at  through  rates  plus  a  diversion  charge  of  $2.  Reparation  awarded. 
Du  Pont  de  Nemours  &  Co.  v.  Director  General,  461  (464). 

TAX.    See  Wab  Tax. 

TEAM  TRACK. 

Perhaps  the  most  common  form  of  delivery  is  the  setting  of  a  car  on  team- 
tracks  of  the  carrier,  where  it  may  be  conveniently  unloaded,  usually  by 
the  consignee.  Another  common  form  and  substitute  for  team- track  deliv- 
ery is  the  switching  of  a  car  to  the  private  siding  of  a  consignee  whose 
place  of  business  is  contiguous  to  the  trunk  line,  clear  of  the  main  tracks. 
United  States  Cast  Iron  Pipe  &  Foundry  Co.  v.  Director  General,  677  (682). 
Wherever  a  delivery  service  properly  may  be  construed  as  the  equivalent 
of  team-track  or  simple  switching  delivery,  and  the  rendition  of  such 
service  is  practical,  the  Commission  may  compel  a  carrier  to  perform  such 
service  with  its  own  equipment  as  part  of  its  legal  obligation  as  to  delivery 
of  c.  1.  traffic.  As  the  magnitude  of  the  service  becomes  greater  than  the 
equivalent  of  team-track  or  simple  switching  delivery,  the  demand  on  the 
carrier  for  its  performance  tends  to  exceed  what  may  be  regarded  as  a 
proper  delivery  service  under  transportation  rates.    Id.  (683). 

TERMINAL  RAILROAD  ASSOCIATION  OF  ST.  LOUIS. 

Fact  that  lines  bringing  coal  from  Illinois  and  Indiana  mines  to  East  St. 
Louis,  111.,  as  a  part  of  the  transportation  to  St.  Louis,  Mo.,  are  pro- 
prietary lines  of  the  Terminal  R.  R.  Asso.  of  St  Louis,  does  not  require, 
as  a  matter  of  correct  legal  interpretation,  the  application  of  a  common 
rate  to  the  two  districts;  nor  is  it  material  to  the  issue  whether  those 
cities  are  to  be  viewed  as  comprising  a  single  industrial  and  economic 
unit    St.  Louis  Chamber  of  Commerce  v.  B.  &  O.  R.  R.  Ck).,  639  (652). 

TERMINAL  SERVICE. 

Clause  of  section  1  of  the  act  which  defines  transportation  as  including  termi- 
nal delivery  is  jurisdictional,  and  does  not  affect  the  measure  of  the  rate, 
or  relationship  of  rates,  for  the  terminal  service  included  within  the  trans- 
portation. St  Louis  Chamber  of  Commerce  v.  B.  &  O.  R.  R.  Ck).,  689 
(668). 

THROUGH  AND  LOCAL. 

Commodity  rate  on  brick  from  Chattanooga,  Tenn.,  to  Asheville,  N.  C,  ex- 
ceeded ttie  aggregate  of  intermediate  rates  to  and  from  Knoxville,  Tenn. 
Measure  of  reasonable  rate  prescribed  and  reparation  awarded.'  Key- 
James  Brick  Co.  V.  S.  Ry.  Ck>.,  296. 
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THROUGH  AND  LOCAL— Continued. 

Ninth-class  rate  on  scrap  iron  from  St  Louis,  Mo.,  to  Litchfield,  111.,  e\ 
ceeded  the  aggregate  of  intermediate  rates  to  and  from  East  St.  Louis, 
111.     Measure  of  reasonable  rates  prescribed  and  reparation  awarded. 
Cohen-Schwartz  Rail  &  Steel  Go.  v.  Director  General,  298. 

Joint  through  rate  on  copra-oil  meal  from  UndercIifC,  N.  J.,  and  Port  Ivory, 
Staten  Island,  N.  Y.,  to  Hammond,  Ind.,  exceeded  aggregate  of  interme- 
diate rates  to  and  from  Buffalo,  Black  Rock,  and  Suspension  Bridge,  N.  T. 
Reparation  awarded  and  measure  of  reasonable  rates  prescribed.  Chapin 
&  Co.  V,  Director  General,  363. 

Joint  rates  on  medicines  from  Binghamton,  N.  Y.,  to  Chattanooga  and  Mem- 
phis, Tenn.,  exceeded  the  aggregate  of  intermediate  rates  to  and  from 
Cincinnati,  Ohio,  and  Cairo,  III,  reiq;>ectively.  Reparation  awarded  and 
measure  of  reasonable  maximum  rates  prescribed.  Kilmer  &  Co.  (Inc.) 
V,  Director  General,  as  Agent,  453. 

A  through  rate  which  exceeds  the  aggregate  of  intermediate  rates  subject 
to  the  Interstate  commerce  act  Is  prima  facie  unreasonable.    Id.  (454). 

Express  rates  on  cherries  from  Lewiston,  Idaho,  and  Union,  Oreg.,  to  Re- 
gina,  Saskatchewan,  Canada,  exceeded  the  aggregate  of  intermediate 
rates  to  and  from  Spokane,  Wash.  Reparation  awarded.  White  Bros.  & 
Crum  Co.  v.  Director  G^eneral,  511. 

Joint  rate  on  peanuts  from  Suffolk,  Va.,  to  El  Paso,  Tex.,  subsequently 
reduced  to  basis  of  the  aggregate  of  intermediate  ratea  R^aration 
awarded.    Taylor  &  Smith  v.  Director  (^neral,  520. 

Joint  rates  on  sweet-clover  seed  from  Wheatland,  Wyo.,  to  Kansas  City, 
Mo.,  exceeded  the  aggregate  of  intermediate  rates  in  effect  to  and  from 
Cheyenne,  Wyo.  R^>a ration  awarded.  Rudy-Patrick  Seed  Co.  v.  Direc- 
tor Cteneral,  as  Agent,  637. 

Rates  on  petroleum  and  Its  products  from  CoffeyviUe,  Kans.,  to  Healdton, 
Okla.,  exceeded  the  aggregate  of  Intermediate  rates.  Reparation 
awarded.    National  Refining  Co.  v.  Director  General,  663. 

Joint  class  rate  charged  on  oats  from  CHiicago,  111.,  to  Picayune,  Miss., 
found  to  have  been  legally  applicable,  but  unreasonable  to  extent  It  ex- 
ceeded the  aggregate  of  Intermediate  rates  to  and  from  East  St.  Louis, 
111.    Reparation  awarded.    Hines  Lumber  Co.  v.  Director  Creneral,  701. 

A  Joint  rate  Is  prima  facie  unreasonable  when  and  to  the  extent  that  it 
exceeds  the  aggregate  of  intermediate  rates  subject  to  the  act.    Id.  (702). 
TIME. 

Petition  to  modify  orders  defining  limits  of  standard  central  and  mountain 
time  zones,  51  I.  C.  C,  273  and  555,  so  as  to  include  the  panhandles  of 
Texas  and  Oklahoma  within  standard  central  time  eone,  denied.  Stand- 
ard Time  Zone  Investigation,  455  (458). 

To  change  the  limits  of  a  time  zone  for  purpose  of  providing  a  community 
with  fast  or  slow  time  would  distort  the  several  zone  boundaries,  which 
should  coincide  as  nearly  as  practicable  with  the  median  meridians. 
The  desire  of  banking  and  mercantile  business  to  have  their  standard 
time  the  same  as  that  of  correq[>ondents,  if  carried  out  without  regard 
to  the  time  meridians,  would  result  in  the  whole  counti7  being  placed 
In  one  time  zone.    Id.  (458). 

Order  defining  limits  of  standard  eastern  time  zone,  53  I.  O.  C.  208.  modi- 
fied so  as  to  include  Mount  Vernon,  Ohio,  within  the  standard  eastern 
time  zone.    Id.  (459). 
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TITLE. 

A  rate  can  not  be  limited  in  its  application  to  individual  shippers.    Texas 
Co.  i;.  Director  General,  48  (51). 

TON-MILE   REVENUE.    See  also  Eabnings. 

Comparisons  of,  are  of  little  value  without  consideration  of  the  nature  of 
the  traffic.  Corporation  Commis^on  of  North  Carolina  v.  Director  Gen- 
eral, 523  (533). 
The  process  of  comparing  rates  by  ton-mile  figures  is  one  by  which  those 
rates  may  be  brought  down  to  the  narrowest  point  of  scrutiny  and  in  this 
sense  the  ton-mile  test  is  valuable,  but  it  is  only  one  test  and  does  not 
take  into  consideration  any  of  the  surrounding  circumstances  and  con- 
ditions that  enter  into  the  making  of  the  rate,  regardless  of  how  com- 
pulsory or  imperious  they  may  be.  Anaconda  Copper  Mining  Co.  v. 
Director  General.  723  (730). 

TONNAGE.    See  DKNsmr  of  Tbatfic  ;  Spabsfiy  of  Tbaffic. 

TOWING. 

Embargo  in  effect  at  billed  destination.  Car  reconsigned  but  complainant 
failed  to  request  change  in  name  of  consignee.  Upon  arrival  at  new 
destination  consignee  could  not  be  located  and  complainant  did  not  give 
delivery  instructions  until  after  receipt  of  a  second  telegram.  Delivery 
again  not  affected  due  to  accrued  demurrage  and  car  was  towed  across 
the  river  and  subsequently  towed  back  and  delivered.  Held:  Demurrage 
and  towage  charges  not  unreasonable  or  otherwise  unlawful.  Currie  & 
Campbell  v.  Director  (General,  450. 

TRANSCONTINENTAL   RATES. 

There  is  no  requirement  of  law  that  origin  and  destination  groups  shall  be 
coextensive  in  area.  In  the  adjustment  of  transcontinental  rates  it  may 
be  said  to  be  the  usual  practice  for  origin  group  rates  to  apply  to  desti- 
nation points  singly  or  grouped  only  a  few  together.  St  Louis  Chamber 
of  (Commerce  v.  B.  &  O.  R.  R.  CJo.,  639  (648). 

TRANSFER. 

Owing  to  the  short  haul  on  coal  from  mines  in  Illinois  and  Indiana,  the 
volume  of  the  rate  to  East  St.  Louis,  111.,  held  to  be  insufficient,  without 
an  undue  depletion  of  line-haul  revenues,  to  require  the  absorption  of  the 
differential  of  20  cents  to  St  Louis,  Mo.,  which  is  the  charge  of  the 
Terminal  R.  R.  Asso.  of  St  Louis  for  the  transfer  across  its  Mississippi 
River  bridges  and  ferries  and  its  delivery  in  St  Louis.  St  Louis  Chamber 
of  C:k)mmerce  v.  B.  &  O.  R.  R.  Co.,  639  (647). 
Charges  in  excess  of  those  which  would  have  accrued  at  through  rates  plus 
legally  applicable  reconsigning  charges  found  to  have  resulted  from  the 
unlawful  refusal  of  carriers  to  permit  reconslgnment  in  accordance  with 
their  tariffs,  on  shipments  transferred  into  other  cars  at  reconslgnment 
point  on  account  of  operating  rules  which  prohibited  cars  moving  off  the 
lines  of  the  carriers.  ReparaUon  awarded.  Schuette  &  Co.  v.  Director 
General,  709. 

TRANSIT   ARRANGEBIENTS. 

Creosoting:  Rate  and  switching  charge  on  crossties  from  St  Elmo  and  other 
Illinois  points  to  Chicago,  Itt.,  stopped  at  Terre  Haute,  Ind.,  for  creosot- 
ing, found  unreasonable  to  extent  they  exceeded  lower  rate  and  switching 
charge  subsequently  established.  Reparation  awarded.  Three  States 
Tie  Co.  V.  C.  &  B.  I.  R.  R.  Co.,  24. 
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TRANSIT  ARRANOBM£NT&-^Gontmued. 

Refining :  Failure  of  defendants  to  establish  refining-in-translt  arrangement 
at  Baltimore,  Md.,  on  shipments  of  smelter  products  moving  from  points 
principally  in  the  west,  not  found  unreasonable,  discriminatory,  or  un- 
duly prejudicial.  Anaconda  Copper  Mining  Ck>.  v.  Director  Qeneral, 
723  (738). 

Storage :  Rules  applicable  in  straight  carloads  of  agricultural  implements, 
other  than  hand,  or  whoi  mixed  with  centrifugal  cream  separators,  per- 
mitting stoppage  in  transit  partly  to  unload  and  storage  in  transit  not 
shown  to  result  in  unjust  discrimination  in  favor  of  agricultural  imple- 
ments. De  Laval  Separator  Co.  i?.  A.  &  R.  R.  R.  Co.,  668  (676). 
TRANSPORTATION. 

Clause  of  section  1  of  the  act  which  defines  transportation  as  including 
terminal  delivery  is  Jurisdictional,  and  does  not  affect  the  measure  of  the 
rate,  or  relationship  of  rates,  for  the  terminal  service  included  within  the 
transportation.  St.  I^uis  Chamber  of  Commerce  v.  B.  &  O.  R.  R.  CJo., 
630  (653). 

Complainant  neither  requested  defendant  to  perform  spotting  service  nor 
signified  willingness  to  permit  defendant  to  do  so  with  its  equipment. 
Held:  To  render  with  its  own  equipment  all  the  transportation  service 
which  it  is  obligated  to  perform  is  defendant's  unquestionable  right. 
United  States  Cast  Iron  Pipe  &  Foundry  Co.  v.  Director  General,  677 
(681). 
TRANSPORTATION  CONDITIONS.    See  also  Ofebatinq  Conditions. 

Where  substantially  similar,  the  Commission  has  never  held  that  a  carrier 
has  the  right  to  discriminate  against  one  point  in  favor  of  another  because 
a  shipper  located  at  the  former  has  a  natural  advantage  over  his  com- 
petitor located  at  the  latter.    CJorneU  t?.  L.  V.  R.  R.  Co.,  157  (161). 

It  can  not  be  seriously  contended  that  transportation  conditions  during  the 
period  of  federal  control  and  at  the  present  time  may  be  fairly  compared 
with  those  existing  more  than  seven  years  ago.    Phelps  Dodge  Corp.  v. 
Director  General,  714  (718). 
TRANSPORTATION  FACILITIES. 

Fact  that  the  combined  passenger  and  newspaper  trafiic  has  increased  to  a 
point  where  the  transportation  facilities  are  inadequate  does  not  furnish 
any  Justification  for  proposed  increased  rates  on  newspapers.    Newspapers 
on  Passenger  Cars,  743  (744). 
VAIN  ACT. 

The  law  does  not  require  the  performance  of  a  vain  act.  Schuette  &  Co.  v. 
Director  General,  709  (712). 
VALUE.    See  also  Price  ;  Released  Rates. 

Value  and  density  are  important  considerations  in  determining  ratings  of 
commodities  but  they  must  be  used  in  conjunction  with  the  other  elements 
of  classification.  (Joodyear  Tire  &  Rubber  Co.  v.  A.,  C.  &  Y.  Ry.  Co., 
206  (209). 

Value  is  an  essential  factor  of  a  reasonable  rate  but  is  only  one  of  the 
elements  that  must  be  considered.  Other  elemental  tests  must  be  ap- 
plied of  which  a  comparison  of  revenue  under  the  rates  attacked  with 
revenue  derived  from  the  transportation  of  other  commodities  under 
similar  circumstances  and  conditions  is  one  of  considerable  importance. 
Anaconda  0>pper  Mining  Co.  t-.  Director  General,  723  (731.  732). 
VOLUME  OF  TRAI«'FIC.    See  Density  of  Traffic;  Sporadic  Movemfj^t, 
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VOLUNTARY  REDUCTION.    See  Reductiow  in  Rates  (By  Cakwees). 

WAR. 

Service  of  loading  waste  paper  stock,  provided  for  In  tarilEs,  was  not 
rendered  dne  to  congestion  and  labor  shortage  growing  out  of  the  world 
war.  Under  an  arrangement,  complainants  furnished  such  service.  Held: 
Complainants  would  not  have  been  able  to  ship  as  much  as  they  did  had 
they  insisted  on  their  rights  under  the  tariffs,  and  expense  Incident  to 
delays  of  trucks  standing  waiting  to  unload,  outweighed  expense  of 
loading  with  their  own  employees,  for  which  service  there  was  no  obliga- 
tion on  part  of  carriers  to  make  an  allowance.  Waste  Merchants  Asso. 
V.  Director  General,  686. 

WAR  TAX. 

The  Commission  is  witliout  power  to  order  refund  of  war  taxes.  San 
Antonio  Freight  Bureau  v.  Director  General,  45  (47) ;  Akin  Gasoline  Co. 
V.  Director  General,  133  (135) ;  New  Jersey  Power  &  Light  Co.  v.  Di- 
rector General,  147  (148) ;  General  Chemical  Co.  v.  Director  €(^ieral,  222 
(226) ;  Koenlg  Coal  Co.  v.  G.  T.  Ry.  Co.,  241  (243) ;  Boldt  Ck).  t;.  Di- 
rector Greneral,  259  (263) ;  Woodbury  Lumber  Co.  v.  Director  General, 
324  (326) ;  Bare  Paper  Co.  v.  Director  General,  329  (331) ;  Kilmer  &  Co. 
(Inc.)  V.  Director  General,  as  Agent,  453  (454) ;  Du  Pont  de  Nemours 
&  Ck).  t?.  Director  General,  461  (464) ;  Ozark  Ck>operage  &  Lumber  Co.  v. 
Director  Creneral,  471  (473) ;  Procter  &  Gamble  Ca  v.  Director  General, 
as  Agent,  465  (470)  ;  United  Verde  Extension  Mining  Co.  t?.  Director 
General,  483  (485) ;  Lesser-Goldman  Cotton  Co.  v,  L.  &  N.  W.  R.  R.  Ck>., 
486  (488) ;  St.  Bernard  CJypress  Co.  v.  Director  (3^neral,  as  Agent,  489 
(490) ;  Philadelphia  Quartz  Co.  v.  Director  General,  as  Agent,  632  (634) ; 
Rudy-Patrick  Seed  Co.  tn  Director  General,  as  Agent,  637  (638) ;  Con- 
goleum  Ck).  t?.  Director  General,  as  Agent,  757  (759). 

WASTE. 

The  seriousness  of  the  problem  of  waste  brought  about  by  loss  and  damage 
in  transit  is  increasing  rather  than  diminishing  and  anything  tliat  can 
be  done  to  reduce  such  loss  and  damage  is  manifestly  in  the  interest  of 
carriers  and  public  alike.  Pneumatic  Scales  Ck)rp.  i?.  A.  &  R.  R.  R.  Co., 
308  (309). 

WATER  AND  RAIU    See  Rah.  and  Wateb, 

WATER  CARRIERS.  See  Boat  Lines. 

WATER  COMPETITION.    See  Competition. 

WATER  TRANSPORTATION. 

Portion  of  the  lake-and-rail  rates  accruing  to  the  water  carriers  was  not 
and  is  not  subject  to  the  Commission's  Jurisdiction.  National  Supply  Co. 
V,  C,  M.  &  St.  P.  Ry.  Co.,  739  (741). 

WEIGHT.    See  also  Minimum  Weight. 
Actual : 

Charges  on  basis  of  minimum  weight  of  86,000  pounds  In  lieu  of  actual 
weight,  on  potatoes  loaded  to  full  visible  capacity  but  less  than 
applicable  minimum,  not  found  unreasonable.  Northern  Potato 
Traffic  Asso.  V.  C,  B.  &  Q.  R.  R.  Co.,  385. 

While  provision  for  assessment  of  charges  based  on  actual  weight  of 
shipments  loaded  to  full  visible  capacity  is  proper  where  it  may  be 
determined  by  casual  inspection,  it  would  be  highly  Improper  in  con- 
nection with  potato  shipments,  for  to  leave  the  interpretation  of  such 
a  provision  to  local  agents  would  result  in  confusion  and  open  the 
door  to  unlimited  discriminations  and  preferaices.    Id.  (888). 
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WEIGHT— Continued. 

Origin  r.  destination:  On  yellow-pine  lumber,  charges  assessed  on  basis  of 
weight  obtained  at  first  weighing  point  en  route.  Due  to  shrinkage, 
weight  at  destination  found  less.  Held:  Charges  based  on  weight  ob- 
tained at  first  weighing  point,  not  found  unreasonable.  Lowry  Lumber  Go. 
V.  Director  General,  503. 
Scale: 

Charges  assessed  on  yellow-pine  lumber  based  on  weight  registered  by 
track  scales  of  initial  carrier  at  point  of  origin.  Contention  that 
charges  were  assessed  on  an  excessive  weight  and  should  have  been 
based  on  estimated  weight,  not  sustained.  Lowry  Lumber  Co.  v. 
Director  General,  165. 
Charges  assessed  on  yellow-pine  lumber  based  on  weight  registered  by 
track  scales  of  initial  carrier  at  intermediate  point.  Complainant 
requested  that  shipment  be  check- weighed  at  destination  but  deliv- 
ery effected  before  letter  was  received.  Contention  that  charges 
were  assessed  on  an  excessive  weight  and  should  have  been  based  on 
estimated  weight,  not  sustained.  Lowry  Lumber  Co.  v.  Directbr 
General,  as  Agent,  635. 
WRIT.  See  Injunction. 

20NE  RATES. 

Rate  adjustments  between  points  in  zones  1,  2,  3,  and  4,  in  North  Carolina 
and  Norfolk  and  Richmond.  Va.,  and  points  in  South  Carolina  and  the 
southeast;  and  between  points  in  zones  1  and  2  in  North  Carolina  and 
Norfolk  and  Richmond,  and  eastern  ports  and  interior  eastern  points, 
found  unduly  prejudicial  to  the  North  Carolina  points  of  Norfolk  and 
Richmond.  Reasonable  relationships  prescribed.  Corporation  Commis- 
sion of  North  Carolina  v.  Director  General,  523. 
North  Carolina  zones  1,  2,  3,  and  4,  described.    Appendix  1.    Id.  (546). 
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